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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  25 

[Docket  No.  FAA-2012-1199;  Special 
Conditions  No.  25-476-SC] 

Special  Conditions:  Embraer  S.A., 
Model  EMB-550  Airplanes;  Flight 
Envelope  Protection:  Performance 
Credit  for  Automatic  Takeoff  Thrust 
Control  System  (ATTCS)  During  Go- 
Around 

agency:  rodoral  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  sprunal  conditions. 

SUMMARY:  'I’lieso  special  conditions  are 
issued  for  the  Finlrraer  S.A.  Model 
l‘;MB-r)5()  airplane.  This  airplane  will 
have  a  novel  or  unusual  design  feature 
associated  with  the  use  of  an  Automatic 
Takeoff  Thrust  Control  System  (ATTCS) 
during  go-aronnd.  The  ap])lical)le 
airworthiness  riigulations  do  not  contain 
aderpiate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  tin;  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  establi.shed 
hy  the  existing  airworthiness  standards. 
DATES:  liffHclive  D(i1(^:  March  1.  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  )oe 
[acohsen.  FAA.  Aiiplane  and  Flight 
Oew  Interface  Branch.  ANM-111. 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service.  KiOl  Lind  Avenue 
SW..  Renton.  Washington  98()57-335(); 
telephone  425-227-2011:  facsimile 
425-227-1149. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  14.  2009.  Embraer  S.A. 
applied  for  a  type  certificate  for  their 
new  Model  EMB-550  airplane.  The 
Model  EMB-550  airj)lane  is  the  first  of 
a  new  family  of  jet  airplanes  designed 
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for  corporate  flight,  fractional,  charier, 
and  i)rivate  owner  opmations.  The 
aircraft  has  a  conventional  configuration 
with  low  wing  and  T-tail  empennage. 

The  primary  structure!  is  metal  with 
composite  empennage!  anel  e;e)ntre)l 
snrfae;es.  The  Me)ele!l  I‘iMB-550  airplane 
is  elesigneel  fe)r  8  pas.se!nge!r.s,  with  a 
maximum  e)f  12  passengers.  It  is 
e!epiipj)e!el  with  twee  He)ne!ywe!ll 
HTF7500-E  meelium  bypass  ratie) 
lurl)e)fan  engiiuis  memnteel  e)n  aft 
fuse!lage  pyleens.  Eae:h  engine  pre)elue;e!.s 
appreeximately  0,540  pe)imd.s  e)f  thrust 
fe)r  normal  takeioff.  The  primary  flight 
e;e)ntrols  eiemsist  of  hyelraulie:ally 
pe)we!re!ei  fly-hy-wire  elevatejrs,  aileneens 
anel  rueleler,  e:ontre)lle!el  by  the!  pilot  or 
e:e)pile)t  siele!stie;k. 

Embraer  S.A.  has  ine;orpe)rateel  an 
ATRLS  fnne;tie)n  inte)  the  engine  e)f  the 
Me)elel  EMB-550  air|)lane!.  It  has  a  fidl 
aiithe)rity  eligital  eleulrejiiie:  e:e)ntre)l 
system  are'.hiteelnre.  Embraer  S.A. 
pre)j)e)se!el  alle)wing  perfeHinaneai  e;re!elit 
fe)r  this  fnne;tie)n  elnring  gee-areeunels  te) 
sheew  e;ompliane:e!  with  the  reupiirements 
e)f  S  25.121(el)  leer  ai)pre)ae:h  e:liml) 
j)e!rfe)rimme:e!.  Sineie!  the  airweertliiiuhss 
reuinirements  eh)  ne)t  e;e)ntain  a])])re)priate! 
safe!ty  stanelarels  leer  a])])roae;h  e:limh 
pe!rfe)rmane:e!  using  AT  R^S,  speuaal 
e;e)nelitie)ns  are!  re!epiire!el  te)  eistahlish  a 
level  e)f  safe!ty  eupiivalent  te)  that  e)f  the 
re!gnlatie)ns. 

Fart  25  apj)e!nelix  1  e;e)ntains  stanelarels 
fe)r  use  e)f  ATRLS  elnring  lakeKeff.  These 
s])e)e;ial  e:e)nelitie)ns  establish  stanelarels  te) 
e!xtenel  the!  use  of  ATl’CLS  te)  the  ge)- 
are)unel  phase. 

Type  (]ei'tirie:atie)ii  Basis 

Uneler  the  ])re)visie)n.s  e)f  Title  14.  Cejele 
e)f  Feuleral  Regidatie)ns  (14  CFR)  21.17, 
Embraer  S.A.  must  .show  that  the  Moelel 
EMB-550  airplane  me)e!t.s  the  applie;iil)le 
pre)visie)ns  e)f  part  25,  as  ameneleul  hy 
Amemehnents  2.5-1  through  2.5-127 
therede). 

If  the  Aelministrate)!'  finels  that  the 
ap])lie;al)le  airwe)rthine).ss  re!gidatie)ns 
(i.e.,  14  CFR  part  25)  eh)  ne)t  e:e)ntain 
aehupiate  e)r  appre)priate!  safety  .stanelarels 
fe)r  tlie  Moelel  EMB-550  airplane 
he!e:anse  of  a  ne)vel  eer  unusual  eh!sign 
feujture,  .spee:ial  e:e)nelitie)ns  are 
presea  iheul  uneler  the  ])re)vi.sie)ns  e)f 
t?  21.10. 

S])e!cial  exenelitions  are  initially 
applie:al)h!  to  the  meeelel  fe)r  whie:h  they 
are  issueul.  Shouhl  the  tyj)e  e:ertifie;ate 
for  that  meeelel  he  ameneleel  later  te) 
incluele  anv  other  moelel  that 


ine:e)r])e)rate!.s  the!  .same!  e)r  similar  ne)vel 
e)r  unusual  eie!sign  feature,  the  speuaeil 
e:e)nelitie)ns  weeidel  eilse)  apply  te)  the  e)the!r 
me)eh!l  uneler  4?  21 .101 . 

hi  ciehlitie)!!  te)  the  a])plie:al)h! 
airwe)rlhine!s.s  re!gulatie)ns  anel  s|)e!e;ial 
e:e)nelitie)n.s,  the  Moelel  EMB-550 
airplane  must  e;e)mply  with  the  fue!l  vent 
anel  eexhausl  emissieen  re!eiuire!me!nts  e)f 
14  CFR  part  84  anel  the!  neeise 
e:ertifie;atie)n  re!ejuire!me!nt.s  e)f  14  CFR 
])art  81)  anel  the  I-’AA  must  issue  a 
fineiing  e)f  reigulateery  aeh!epiae;y  uneler 
^  ()1 1  e)f  Fnhlic  Law  92-574,  the  "Ne)ise 
Ce)ntre)l  Ae:t  e)f  1972.” 

The  FAA  issues  special  e;e)nelitie)ns,  as 
elefineel  in  14  CFR  11.19,  in  ae;e;e)relane:e! 
with  4}  11.88,  anel  theiy  l)e!e;e)me!  ])art  e)f 
the  tvpe-e;ertifie;atie)n  basis  uneler 
S  21 .17(a)(2). 

Neivel  eir  Unusual  Design  Feuitures 

The  Embraer  S.A.  Meeelel  EMB-550 
airplane  has  an  A'lTCS  that  is  u.se!el  fe)r 
l)e)th  take!e)ff  anel  go-arounel  functions. 

.Seelie)!!  25.904  anel  part  25  appenelix 
1  refer  to  eeperatieens  e)f  ATTC.S  eenly 
elnring  takeeeff.  The  Embraer  S.A.  Meeelel 
I’]MB-550  airplane  alse)  preevieles  fe)r  u.se 
e)f  ATRLS  her  ge)-are)unels.  As  a  reesidt,  if 
an  engine!  failure  oexairs  eluring  a  go- 
are)unel,  the  remaining  e!ngine 
aute)matie:ally  applie)s  maximum  ge)- 
are)unel  thrust.  In  aelelitieen,  in  the  e:a.se! 
e)f  an  a])proae;h  with  e)ne  engine  alre)aely 
ine)pe!rative.  if  it  is  ne!e;e:s.sary  to  perfeerm 
a  go-are)unel,  the  eepeniting  engine 
aute)matie:ally  applie)s  maximum  ge)- 
aroimel  thru.st. 

These  ,spe)e:ial  e:e)nelitie)ns  are  inteneleKl 
to  ensure  that  the  ATTCS  fune:tie)n.s 
e;e)rree;tly  anel  meets  e!xj)ee:teel 
pe!rfe)rmane;e  requirennents  eluring  go- 
aronnels  when  the  airplane  is  limiteel  by 
weight,  altituele,  anel/e)r  te!m})erature! 
eluring  an  appre)ae:h. 

Discussion 

Sine;e  current  airworthineiss 
reupiireiinents  eh)  ne)t  e:ontain  .safety 
stanelarels  to  alle)w  creelit  for  ATTC.S  in 
eledeM'inining  ap])re)ae:h  e;liml) 
|)erfe)rmane:e,  the!se!  .spee;ial  eaenelitieens 
are  re!epure!el  te)  e!stal)lish  a  level  e)f  safety 
eKienvalent  te)  that  e)f  the  re)gulatie)ns.  The 
definitie)!!  e)f  a  e:ritie:al  time  interval  fe)r 
the  a])pre)ae;h  e;limh  e:ase  similar  to  the 
e:ritie:al  time  inter  val  fe)r  take!e)ff  elefineel 
in  ])art  25  appemelix  1  is  e)f  primary 
im])e)rtane;e.  During  an  approae;!)  e;limh, 
it  must  he  extremely  impre)l)al)le  te) 
vie)late  a  flight  j)ath  haseel  on  the  ediinh 
graelient  re!quire)ment  of  S25.121(el). 
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This  cliinl)  gradient  requirement  imi)lies 
a  minimum  one-engine-inoperative 
flight  path  capability  with  the  airplam; 
in  the  api)roa(:h  configuration.  The 
engine  may  have  l)(;(;n  inoperative 
IxTore  initiating  the  go-arouiul.  or  it  may 
Ixicome  inoperative  during  the  go- 
around.  The  definition  of  the  critical 
time  interval  mn.st  consider  both 
possibilities. 

The  propidsive  thrust  used  to 
determine  comj)liance  with  the 
approach  climb  re(|uirem(;nts  of 
§2.1.1 21(d)  is  limited  to  the  les.ser  of; 

•  The  thrust  jirovided  by  the  ATTCS, 
or 

•  111%  of  the  thrust  resulting  from 
the  initial  thrust  .setting  with  the  ATTCS 
failing  to  perform  its  nptrim  function 
and  without  action  by  the  flightcrew  to 
re.set  thrust. 

This  requirement  serves  to  limit  the 
adverse  i)erformance  effects  of  a 
combined  engine  and  ATTCS  failure, 
and  ensures  adecpiati;  performance  of  an 
all-engines-op(!rating  go-aronnd. 

Iliscussinn  of  (Comments 

Notice  of  proposed  sjjecial  conditions 
No.  2.1-1 2-()(i-SC  for  the  Emhraer  S.A. 
Model  EM13-.'j5()  airi)lanes  was 
])nhlished  in  the  Federal  Register  on 
Novemh(!r  9.  2012,  (77  FR  07309).  No 
suhstanlitve  comments  were  received, 
and  the  special  conditions  are  adoptcul 
as  proposed. 

Applicability 

As  discn.ss(!d  above,  these  spec:ial 
conditions  are  a])plicahle  to  the  Emhraer 
S.A.  Model  EMB-5.'50  airplane.  Should 
Emhraer  S.A.  ai)ply  at  a  later  date  for  a 
change  to  the  tyj)e  certificate  to  inchule 
another  model  incor])orating  the  .same 
novel  or  nnnsnal  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well. 

(Conclusion 

This  action  affects  onlv  certain  novel 
or  unusual  design  features  on  one  model 


of  airplanes.  It  is  not  a  rule  of  general 
applicability. 

List  of  Subjects  in  14  (CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  r(!(|uirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  lOtifg),  40113.  44701. 
44702.44704. 

The  Special  (Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  jiart  of  the  type 
certification  basis  for  Emhraer  .S.A. 

Model  EMB-550  airplanes. 

1.  The  Model  EMB-55()  airplane  mn.st 
comply  with  tlu;  retjuinnnents  of  14  CFR 
25.904  and  ajipendix  I  to  14  CFR  jiart 

25  and  the  following  requirements 
pertaining  to  the  go-around  phase  of 
flight: 

2.  Definitions 

a.  'rakeoff/go-around  (TO(CA): 

Throttle  lever  in  takeoff  or  go-aronnd 
position. 

h.  Automatic  takeoff  thrust  control 
system  (A'lTCCS):  The  ATTCS  in  Model 
EMB-550  airplanes  is  defined  as  the 
entire  automatic  system  available  during 
takeoff  and  in  go-around  mode, 
including  all  devices,  both  mechanical 
and  electrical,  that  .sense  engine  failure, 
transmit  signals,  actuate  fuel  controls  or 
power  levers  (or  increase  engine  jiower 
by  other  means  on  operating  engines  to 
achieve  scluulnled  thrn.st  or  power 
increase),  and  furnish  cockpit 
information  on  system  operation. 

c.  Critical  time  interval:  The 
definition  of  the  critical  time  interval  in 
14  CiFR  appendix  I  25.2(h)  must  he 
expanded  to  include  the  following: 

(1)  When  conducting  an  approach  for 
landing  using  ATTCS,  the  critical  time 
interval  is  defined  as  follows: 

(i)  The  critical  time  interval  hagins  at 
a  point  on  a  2.5  degree  ajijiroach  glide 
path  from  which,  a.ssuming  a 


simnltaneons  engine  and  ATTC.S 
failure,  the  resulting  apjiroach  climb 
flight  ])ath  intersects  a  flight  path 
originating  at  a  later  point  on  the  same 
approach  jiath  i;orresj)onding  that 
corresponds  to  the  14  (iFR  part  25  one- 
engine-inojierative  approach  climb 
gradient.  'I’he  period  of  time  from  the 
point  of  simnltaneons  engine  and 
A'lTC.S  failure  to  the  intersection  of 
the.se  flight  paths  mn.st  he  no  .shorter 
than  the  time  interval  n.sed  in  evaluating 
the  critical  time  interval  for  takeoff 
beginning  from  the  point  of 
.simnltaneons  engine  and  ATTCS  failure 
and  ending  ujion  reaching  a  height  of 
400  feet. 

(ii)  The  critical  time  interval  ends  at 
the  jioint  on  a  minimum  jierformance, 
all-engines-operating  go-around  flight 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTC.S 
failure,  the  resulting  minimum 
ap})roach  climb  flight  path  intersects  a 
flight  path  corresjionding  to  the  14  (’.FR 
jiart  2.5  minimum  one-engine- 
inoperative  approach  climb  gradient. 

The  all-engines-operating  go-aronnd 
flight  ])ath  and  the  14  CFR  part  25  one- 
engine-inojierative  apjiroach  climb 
gradient  flight  jiath  originate  from  a 
common  point  on  a  2.5  degree  ajqiroach 
jiath.  'I'he  jieriod  of  time  from  the  point 
of  simnltaneons  engine  and  ATT(kS 
failure  to  the  intersection  ofthe.se  flight 
jiaths  must  he  no  shorter  than  the  time 
interval  used  in  evaluating  the  critical 
time  interval  for  the  takeoff  beginning 
from  the  jioint  of  simultaneous  engine 
and  ATTC.S  failure  and  ending  upon 
reaching  a  height  of  400  feet. 

(2)  The  critical  time  interval  must  he 
determined  at  the  altitude  resulting  in 
the  longe.st  critical  time  interval  for 
which  one-engine-inoperative  approach 
climb  performance  data  are  jnesented  in 
the  airplane  flight  manual  (AFM). 

(3)  The  critical  time  interval  is 
illustrated  in  the  following  figure: 
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*  The  engine  and  ATTCS  failed  time  interval  must  be  no  shorter  than  the  time  j 
interval  from  the  point  of  simultaneous  engine  and  ATTCS  failure  to  a  height  of  j 
400  feet  used  to  comply  with  i25.2(b)  for  ATTCS  use  during  takeoff.  j 

_ f 


3.  Perlorniance  and  system  reliability 
recjiiinanents:  'I’lie  a])j)li(;ant  must 
comjjly  with  the  performance  and 


of  failures  in  the  ATTC^S  during  the 
critical  lime  interval: 

(1)  Must  not  j)r(!vent  the  insertion  of 
the  maximnm  apj)rove(l  go-around 
ihrnsi  or  j)ower,  or  must  h(!  shown  to  lu; 
a  remote  evcml. 

(2)  Must  not  rcisnlt  in  a  significant  lo.ss 
or  reduction  in  thncst  or  power,  or  mu.st 
he  shown  to  he  an  extnmiely  improhahle 
ev(;nt. 

h.  The  concurrent  existence  of  an 
ATT(;S  failure  and  an  engine  failure 
during  the  critical  time  interval  must  he 
shown  to  he  extremely  improhahle. 

c.  All  ai)j)licahle  performance 
recpiinanents  of  14  CFR  part  25  must  he 
met  with  an  engine  failure  occurring  at 
the  most  critical  point  during  go-aroimd 
with  the  ATTCS  functioning. 

d.  The  prohahility  analysis  must 
include  consideration  of  ATTCS  failure 
occurring  after  the  lime  at  which  the 
llightcrew  last  verifies  that  the  ATTCiS 
is  in  a  condition  to  operate  until  the 
Ix'ginning  of  the  critical  time  interval. 

e.  The  ])roj)ulsive  thrust  obtained 
from  the  oj)erating  engine  after  failure  of 
the  critical  engine  during  a  go-around 
n.sed  to  show  com])liance  with  the  one- 
engine-ino])erative  climh  recpiinanents 
of  §2.5.1 21(d)  may  not  he  greater  than 
tlu!  lesser  of: 

(1)  'I'he  actual  j)ropul.sive  thrust 
resulting  from  the  initiiil  setting  of 
power  or  thrust  controls  with  the 
ATTf’.S  functioning;  or 

(2)  111%  of  the  j)ropnlsiv(!  thrust 
resulting  from  the  initial  setting  of 


power  or  thrust  controls  with  the 
ATT(;S  failing  to  reset  thrust  or  power 
and  without  any  action  by  the 
flightcrew  to  res(!t  thrust  or  pow(;r. 

4.  Thrust  setting 


on  each  engine  at  the  beginning  of  the 
go-aronnd  ])ha.se  may  not  lx;  less  than 
anv  of  the  following: 

(1)  That  recpiired  to  permit  normal 
op(!ration  of  all  safety-relatcul  .systems 
and  (Kinipment  depemhmt  upon  engine 
thrust  or  power  hiver  j)o.sition:  or 

(2)  That  shown  to  lx;  free  of  hazardous 
engine  re.sjx)n.se  charact(;ri.stics  and  not 
to  result  in  any  unsafe  aircraft  operating 
or  handling  characteristics  when  thrust 
or  pow(!r  is  advanced  from  tlx!  initial 
go-aronnd  position  to  the  maximnm 
ajjproved  power  setting. 

h.  For  aj)j)roval  to  use  an  A'lTfi.S  for 
go-arounds,  the  thru.st  setting  procedure 
must  he  the  same  for  go-arounds 
initiated  with  all  engines  ojjerating  as 
for  go-around  initiated  with  one  engine 
inoperative. 

.5.  Power])lant  c;ontrols 

a.  In  addition  to  the  nxpiirements  of 
§  2.5.1 141 ,  no  single  failure  or 
malfunction,  or  jjrohahle  comhination 
thereof,  of  the  A'nTi.S,  including 
a.ss{x:iated  sy.stems,  may  cause  the 
failure  of  any  poweri)lant  function 
n(x;essary  for  safety. 

1).  The  A'lTC.S  must  he  designed  to: 

(1)  Apply  thrust  or  power  on  the 
opmating  (;ngine(s),  following  any  one- 
engine  failure  during  a  go-aronnil,  to 
achieve  the  maximnm  a])proved  go- 
around  thrust  without  excecxling  tlu; 
engine  o])erating  limits; 

(2)  Permit  manual  decrease  or 
increase  in  thrust  or  power  ii])  to  the 
maximum  go-around  thrust  approved 


for  the  airplane  under  the  exi.sting 
conditions  through  tlx;  use  of  the  jjower 
lever.  For  air])lanes  equipj)ed  with 
limiters  that  automatically  j)revent  the 
engine;  f)])erating  limits  from  being 
exceeded  under  existing  ambient 
conditions,  other  means  may  he  us(;d  to 
increase  the  thru.st  in  the  event  of  an 
A'lTC.S  failure,  provided  that  the  means: 

(i)  Is  l(x;ated  e)n  or  hx'ward  of  the 
power  levers; 

(ii)  Is  easily  identified  and  o])erat(;d 
under  all  o])erating  c;onditions  by  a 
single  action  of  either  ])ilot  with  the 
hand  that  is  normally  used  to  actuate 
the  ix)wer  levers;  and 

(iii)  Meets  the  requirements  of 
§  2.5.777(a),  (h).and  (c). 

(3)  Provide  a  means  to  verify  to  the 
flightcrew  before  beginning  an  approach 
for  landing  that  the  AITC.S  is  in  a 
condition  to  operate  (unless  it  can  he 
demonstrated  that  an  ATTCS  failure 
combined  with  an  engine  failure  during 
an  entire  flight  is  extremely 
improhahle);  and 

(4)  Provide  a  means  for  the  flightcrew 
to  d(;activate  the  automatic  fuix:tion. 
riiis  nx;ans  must  he  d(;.signed  to  pr(;vent 
inadvertent  deactivation. 

(j.  Powerplant  instruments:  In 
additi(m  to  the  r(;(]nirenu;nt.s  of 
§2.5.1305: 

a.  A  nx:ans  must  he  j)rovid(;d  to 
indicate  when  the  A3TCS  is  in  the 
armed  or  ready  condition;  and 

1).  If  the  inher(;nt  flight  charac:teri.stic.s 
of  the  air|)lane  do  not  |)rovide  ad(;quate 
warning  that  an  engine  has  failed,  a 
warning  system  that  is  independent  of 
the  ATTC.S  must  he  i)rovided  to  give  the 
jjilot  a  clear  warning  of  any  engine 
failure  during  a  go-around. 


A'FTC.S  reliability  r(;(iuirements  as 
follows: 

a.  An  ATT(«S  failure  or  a  comhination  a.  'fhe  initial  go-aronnd  thrust  .setting 
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Issiuid  in  Kcuilon.  Wiisliinglon.  on  )aiuiarv 
24,2()i:{. 

Ali  Hahrami, 

Mdiuificr.  I'miisporl  Airpicina  Diraclonilc, 
Aircrafl  (Aniificdlion  Scrvicd. 

IKK  Otic.  2l)i:i-01‘)2H  I'iUicI  l-2i)-l.r.  iiin| 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  FAA-201 2-0699;  Special 
Conditions  No.  25-474-SC] 

Special  Conditions:  Airbus,  Model 
A318-112  Airplane  (S/N  3238); 
Certification  of  Cooktops 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Airhus  Model  A318-112 
airplane,  .serial  ninnher  (S/N)  3238.  'I’his 
airplane,  as  modified  by  Fokker  Services 
13. V.,  will  have;  a  novel  or  unusual 
design  feature  associatcul  with  a  cooktoj) 
installation.  The  applicable 
airworthiness  regulations  do  not  contain 
adecpiate  or  apjeropriate  safety  standards 
for  lliis  design  feature.  Tlu!se  s])ecial 
conditions  contain  the  additional  safety 
.standards  that  the  Administrator 
considers  nciccissary  to  e.stahlish  a  level 
of  safety  cKjuivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  Effdctivd  Daid:  January  24.  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Jaccjiiet.  f'AA,  Airframe  and  Cabin 
Safely  Branch.  ANM-115,  Transport 
Airplane  Directorate,  Aircraft 
Cca  tification  Service,  1001  Lind  Avenue 
SW.,  Renton,  Washington  080.57-33.'10; 
telephone  42.1-227-2070;  facsimile 
42.1-227-1100;  email 
danidl.j(icquet@f(ia.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  12,  2010,  Fokkcir  Services 
13. V.  ai)])lied  for  a  supplemental  type 
ccM'tificate  for  an  interior  convcirsion  on 
an  Airbus  Model  A318-112  aii’iclane,  .S/ 
N  3238.  Idle  Airhus  Model  A31.8-112 
airplane  is  a  large,  transport-catcigory 
airi)lane  powered  by  two  (]FM50-.1I39/F 
engines,  with  a  basic  maximum  takcioff 
weight  of  130,071  j)ound.s. 

At  the  time  of  the  notice  of  propo.sed 
special  conditions  No.  2.1-1 2-02-.SC, 
Fokker  .Services  13. V.  rcupiested 
certification  to  convert  an  Airhus  Model 
A318-112  (.S/N  3238)  to  a  corporate  jet, 
operating  for  both  common  carriage  and 


private  use.  As  of  this  publication, 

Fokker  .Services  13. V.  nupiested 
certification  for  common  carriage  only. 
The  aircraft  will  now  he  certified  for  a 
maximum  of  8  crew  and  19  passengers 
and  limited  to  common  carriage  only. 

The  aircraft  will  he  subdivided  into  an 
entrance  way.  executive  lounge,  two 
private  lounges,  and  a  private  bathroom. 
The  entry  will  include  the  installation 
of  two  wet  galleys.  One  of  the  galleys 
will  include  the  installation  of  two 
combined  cooktoj)  j)an  units.  The 
addition  of  a  cooktoj)  to  this  interior 
conversion  can  lead  to  hazards  to  both 
the  occuj)ants  and  the  aircraft.  .Sj)ecial 
consideration  is  needed  to  addre.ss  the 
safety  standards  associated  with  this 
installation. 

Tyjie  Certification  Basis 

Under  the  j)rovisions  of  Title  14,  (iode 
of  Federal  Regulations  (14  CFR)  21.101, 
Fokker  .Services  13. V.  must  show  that  the 
Airbus  Model  A318-112  (.S/N  3238) 
airj)lane,  as  changed,  continues  to  meet 
the  aj)j)licahle  j)rovisions  of  the 
regulations  incorj)orated  by  reference  in 
Tyj)e  Certificate  No.  A28NM  or  the 
aj)j)licahle  regulations  in  effect  on  the 
date  of  aj)j)lication  for  the  change.  The 
regulations  incorj)orated  by  reference  in 
the  tyj)e  certificate  are  commonly 
referred  to  as  the  “original  tyj)e 
certification  basis.”  The  regulations 
incorj)orated  by  reference  in  'ryj)e 
Certificate  No.  A28NM  are  14  Cl-’R  j)art 
2.').  as  amended  by  Amendments  2!)— 1 
through  2.‘)-.')().  with  reversions  to 
earlier  amendments,  voluntarv 
comj)liance  to  later  amendments, 

.sj)ecial  conditions,  equivalent  safety 
findings,  and  exemj)tion.s  listed  in  the 
tyj)o  certificate  data  sheet. 

If  the  Administrator  finds  that  the 
aj)j)lical)le  airworthiness  regidations 
(i.e..  14  (]FR  j)art  2.'j)  do  not  contain 
adequate  or  aj)j)roj)riate  safetv  standards 
for  the  Airhus  Model  A318-112  (S/N 
3238)  because  of  a  novel  or  unusual 
design  feature,  .sj)ecial  conditions  are 
j)rescrihed  under  the  j)rovisions  of 
§21.18. 

.Sj)ecial  conditions  are  initially 
aj)j)lical)le  to  the  model  for  which  they 
are  i.ssued.  .Should  the  aj)j)licant  aj)j)ly 
for  a  .suj)j)lemental  tyj)e  certificate  to 
modify  any  other  model  included  on  the 
same  tyj)e  certificate  to  incorj)orate  the 
same  novel  or  unusual  design  feature, 
the  sj)ecial  conditions  would  also  aj)j)ly 
to  the  other  model  under  §  21 .101 . 

In  addition  to  the  aj)j)licat)le 
airworthiness  regulations  and  .sj)ecial 
conditions,  the  Airbus  Model  A318-112 
(.S/N  3238)  must  comj)lv  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  (iFR  j)art  34  and  the  noi.se 


certification  requirements  of  14  CFR 
j)art  38. 

The  FAA  issues  .sj)ecial  conditions,  as 
defined  in  14  CFR  11.19.  in  accordance 
with  §  1 1 .38,  and  they  become  j)art  of 
the  tvj)e-certification  basis  under 
§21.1 01. 

Novel  or  Unusual  Design  Features 

The  Airbus  Model  A318-112  airj)lane. 
.S/N  3238.  will  incorj)orate  the  following 
novel  or  unusual  design  feature: 
(k)oktoj)s  in  the  j)a.ssenger  cabin. 
(iooktoj).s  introduce  high  heat,  smoke, 
and  the  j)os.sihility  of  fire  into  the 
j)a.ssenger  cabin  environment.  The 
current  airworthine.ss  standards  of  part 
25  do  not  contain  adeejuate  or 
aj)j)roj)riate  .safety  standards  to  j)rotect 
the  airplane  and  its  occuj)ant.s  from 
these  j)otential  hazards.  The  apjjlicant's 
j)roj)o.sed  system  is  consitlered  to  he  a 
novel  or  unusual  design  feature. 

Discussion 

(Currently,  ovens  are  the  jjrevailing 
means  of  heating  food  on  airj)lane.s. 

Ox  ens  are  characterized  by  an  enclosure 
that  contains  both  the  heat  source  and 
the  food  being  heated.  'I’he  hazards 
j)re.sented  by  ovens  are  thus  inherently 
limited  and  are  well  understood  through 
years  of  service  exj)erience.  Cooktoj)s, 
on  the  other  hand,  are  characterized  by 
exj)osed  heat  sources  and  the  j)resence 
of  relatively  unrestrained  hot  cookware 
and  heated  food.  The.se  may  rej)resent 
unj)recedented  hazards  to  both  the 
occujjants  and  the  airj)lane. 

(iooktoj).s  could  have  serious 
j)assenger  and  aircrafl  safety 
imj)lications  if  aj)j)roj)riate  re(juirements 
are  not  established  for  their  installation 
and  use.  The  reejuirements  identified  in 
these  j)roj)o.sed  sj)ecial  conditions  are  in 
addition  to  those  considerations 
identified  in  Advisory  Circular  (AC)  29— 
188,  CdiHficdtion  Guidance  for 
Instalhttion  of  Non-Essential.  Non- 
Required  Aircrafl  Gahin  Systems  and 
Equipment  (GSB-E),  and  tho.se  in  AC  2.5- 
17A,  Transpod  Airplane  Gahin  Interiors 
Grashworthiness  Handbook.  The  intent 
of  these  j)roj)osed  sj)ecial  conditions  is 
to  j)rovide  a  level  of  safety  that  is 
consistent  with  that  on  similar  aircraft 
without  cooktoj)s. 

In  similar  cooktoj)  installations,  the 
k'AA  has  retjuired  a  dej)loyahle  cover 
and  a  means  to  automatically  shut  off 
the  j)ower  when  the  cover  was  in  use. 

In  lieu  ofthe.se  requirements,  the 
cooktoj)  in.stallation  in  this  Airbus 
A318-112  (.S/N  3238)  will  have  a  lid 
and  a  timer  that  is  not  covered  by  the 
lid.  The  timer  switches  the  heating 
elements  on  and  off.  has  a  maximum 
time  of  20  minutes,  and  is  .still 
acce.s.sihle  when  the  lid  is  clo.sed.  The 
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cabin  crew  will  he  instriicteil  on  its  use. 

In  addition  to  the  lid  and  timer,  the 
a])piicant  will  su|)j)ly  a  fire  blanket  that 
is  1,100  l)y  1.100  inm  (catalogue  no. 
SAP-9(>7-T).  The  lire  blanket  meets  the 
nujuiremenls  of  Hritish  Standard  BS 
0.1 7.1: 100.1.  These  spiicilications  contain 
the  recpiirements  for  flexibility,  heal, 
electrical  resi.stance,  and  fire 
extinguishing  including  cooking  oil  fires 
for  light  duly  and  heavy  duty 
(industrial)  applications. 

For  this  cooktop  installation,  the  FAA 
recpiires  evidence  that  with  the  cooktoj) 
lid  closed,  tlie  temperature  set  on 
“high.”  and  the  timer  at  maximum,  the 
cooktoj)  will  maintain  safe  oj)eration 
and  will  not  create  a  hazardous 
condition  even  with  cooking  oil  in  the 
cooktoj). 

Discussion  of  (Comments 

Notice  of  j)roj)osed  sj)ecial  conditions 
No.  21-12-()2-S{;  for  the  Airbus  Model 
A31tt-T12  airj)lane  (.S/N  3238)  was 
j)uhli.she(i  in  the  Federal  Register  on 
August  28.  2012  (77  FR  11044-11040). 
No  comments  were  received,  and  the 
sj)ecial  conditions  are  adoj)ted  as 
j)roj)osed. 

Applicability 

/\s  discussed  above,  these  .sj)ecial 
conditions  are  aj)j)licahle  to  tl)e  Airl)us 
Model  A318-112  (.S/N  3238).  Should 
Fokker  .Services  B.V.  aj)j)ly  at  a  later 
date  for  a  snj)j)lemental  tyj)e  certificate 
to  modify  any  other  niodel  included  on 
Tvj)e  Certificate  No.  A28NM  to 
incorj)orate  the  same  novel  or  nnnsual 
design  feature,  the.se  .si)ecial  conditions 
would  aj)j)ly  to  that  model  as  well. 

Under  standard  j)ractice.  the  effective 
(late  of  final  sj)ecial  conditions  would 
he  30  days  after  the  date  of  j)id)lication 
in  the  Federal  Register;  however,  as  the 
certification  date  for  the  Airbus  Model 
A318-112  airj)lane  (.S/N  3238)  is 
imminent,  the  FAA  finds  that  good 
cause  exi.sts  to  make  the.se  sj)ecial 
conditions  effective  nj)on  issuance. 

(Conclusion 

This  action  affects  only  certain  novel 
or  unnsnal  design  features  on  one  model 
of  airj)lane.  It  is  not  a  rule  of  general 
aj)j)licahility  and  affects  only  the 
aj)j)licant  who  aj)j)lied  to  the  FAA  for 
aj)j)roval  of  these  features  on  the 
airj)lane. 

List  of  Subjects  in  14  (CFR  Part  21 

Aircraft,  Aviation  safety,  Rej)orting 
and  recordkeej)ing  recjnirements. 

The  authority  citation  for  these 
.sj)ecial  conditions  is  as  follows: 

Authorilv:  49  IJ..S.(;.  10()(g).  40113,  44701. 
44702. 44704. 


The  Sjiecial  Conditions 

Accordingly,  jiursnant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  sjiecial 
conditions  are  issued  as  j)art  of  th(!  tyj)e 
certification  basis  for  the  Airbus  Model 
A318-112  airj)lane,  serial  nnmher  3238, 
modified  by  Fokker  .Services  B.V. 

Cooktoj)  installations  with  electrically 
j)owered  burners  must  comj)ly  with  the 
following  criteria: 

1.  Means,  such  as  con.si)icuon.s 
hnrner-on  indicators.  j)hysical  harriers, 
or  handholds,  must  he  in.stalled  to 
minimize  the  j)otential  for  inadvertent 
j)er.sonnel  contact  with  hot  surfaces  of 
l)olh  the  cooktoj)  and  cookware. 
Conditions  of  turbulence  must  he 
considered. 

2.  .Sufficient  design  means  must  he 
included  to  restrain  cookware  while  in 
j)lace  on  the  cooktoj),  as  well  as 
rejiresentative  contents,  e.g.,  souj), 
sauces,  etc.,  from  the  effects  of  flight 
loads  and  tnrhnlence.  Re.straints  must  he 
j)rovided  to  j)rechule  hazardous 
movement  of  cookware  and  contents. 
The.se  restraints  must  accommodate  anv 
cookware  that  is  identified  for  use  with 
the  cooktoj).  Restraints  must  he 
designed  to  he  easily  utilized  and 
effective  in  service,  'fhe  cookware 
restraint  system  should  also  he  designed 
so  that  it  will  not  he  easily  di.sahled, 
thus  rendering  it  unnsahle.  Placarding 
must  he  in.stalled  which  j)rohihit,s  the 
use  of  cookware  that  cannot  h(! 
accommodated  by  the  restraint  system. 

3.  Placarding  must  he  installed  that 
j)rohihits  the  use  of  cooktoj)s  (i.e.. 
j)ower  on  any  burner)  during  taxi, 
takeoff,  and  landing. 

4.  Means  must  he  j)rovided  to  address 
the  i)os.sihility  of  a  fire  occurring  on  or 
in  the  immediate  vicinity  of  the 
cooktoj).  Two  accej)tahle  means  of 
comj)lying  with  this  nujnirement  are  as 
follows: 

a.  Placarding  must  he  installed  that 
jirohihits  any  burner  from  being 
j)owered  when  the  cooktoj)  is 
unattended,  which  would  j)rohihit  a 
single  j)erson  from  cooking  on  the 
cooktoj)  and  intermittently  serving  food 
to  j)a.ssenger.s  while  any  burner  is 
j)owered;  a  fire  detector  must  he 
instjdled  in  the  vicinity  of  the  cooktoj) 
that  j)rovi{les  an  audible  warning  in  the 
j)as.senger  cabin:  and  a  Ih’e  extinguisher 
of  aj)j)roj)riate  size  and  extinguishing 
agent  must  he  installed  in  the 
immediate  vicinity  of  the  cooktoj). 
Access  to  the  extinguisher  must  not  he 
blocked  hv  a  fire  on  or  around  the 


j)ossihle,  then  the  extinguisher  in  the 
galley  area  would  he  additional:  or, 

1).  An  automatic,  thermally  activated, 
fire-suj)j)ression  system  must  he 
in.stalled  to  extinguish  a  fire  at  the 
cooktoj)  and  immediately  adjacent 
surfaces.  The  agent  used  in  the  sy.stem 
must  he  an  aj)j)roved,  total-llooding 
agent  suitable  for  use  in  an  occnj)ied 
area,  'fhe  fire-suj)j)ression  system  must 
have  a  manual  override.  The  automatic 
activation  of  the  fire-suj)j)ression  sv.stem 
must  also  automatically  shut  off  j)ower 
to  the  cooktoj). 

1.  The  surfaces  of  the  galley 
.surrounding  the  cooktoj),  which  woidd 
he  exj)osed  to  a  fire  on  the  cooktoj) 
surface  or  in  cookware  on  the  cooktoj), 
must  he  constructed  of  materials  that 
comj)ly  with  the  fiammahility 
recjuirements  of  14  (/IFR  j)art  21, 
aj)j)endix  F,  jiart  Ill.  This  riujuirement  is 
in  addition  to  the  fiammahility 
nujidrements  tyj)ically  recjuired  of  the 
materials  in  these  galley  surfaces. 

During  the  selection  of  these  materials, 
consideration  must  also  he  given  to 
ensure  that  the  fiammahility 
characteristics  of  the  materials  will  not 
he  adversely  affected  by  the  use  of 
cleaning  agents  and  utensils  used  to 
remove  cooking  stains. 

().  The  cooktoj)  ventilation  system 
ducting  must  he  j)rotected  hv  a  flame 
arrestor.  In  addition.  j)rocedure.s  and 
time  intervals  must  he  established  and 
included  in  the  instructions  for 
continued  airworthine.ss  to  in.sj)ect  and 
clean  or  rej)lace  the  ventilation  system 
to  j)re\'ent  a  fire  hazard  from  the 
accumulation  of  flammahle  oils.  [Note: 
The  aj)j)licant  may  find  additional 
useful  information  in  the  .Society  of 
Automotive  Engineers.  Aorosi)ace 
Recommended  Practice  81,  Rev.  E, 
entitled,  “Air  Conditioning  .Sy.stems  for 
.Subsonic  Airj)lane.s,”  dated  August  1, 
1001.] 

7.  Means  must  he  jirovided  to  contain 
sj)illed  foods  or  fhdds  in  a  manner  that 
j)revents  the  creation  of  a  .slij)j)ing 
hazard  to  occuj)ants,  and  that  will  not 
lead  to  the  loss  of  structural  strength 
due  to  corrosion. 

8.  Cooktoj)  installations  must  j)rovi(ie 
adecjuate  sj)ace  for  the  user  to 
immediately  escaj)e  a  hazardous 
cooktoj)  condition. 

0.  A  means  to  shut  off  j)ower  to  the 
cooktoj)  must  he  j)rovided  at  the  galley 
containing  the  cooktoj)  and  in  the 
cockj)it.  If  additional  .switches  are 
introduced  in  the  cockj)it.  revi.sions  to 
smoke  or  fire  emergency  j)roce(lures  of 
the  airplane  llight  manual  (Ah^M)  will  he 
recjuired. 

10.  Cooktoj)  installations  must 
incorj)orate  a  timer  that  will  switch  the 


cooktoj).  One  of  the  fire  extinguishers 
recjuired  by  §21.811  may  he  used  to 
satisfy  this  recjuirement.  If  this  is  not 
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heating  elements  off  after  a  maximum 
time  of  20  minutes. 

11.  In.st  met  ions  for  the  eahin  crew  to 
ensure  safe  operation  of  tlie  cooktop  lid 
and  timer  must  he  provided. 

12.  Evidence  must  he  provided  that 
with  the  cookto])  lid  cdosiul,  the 
temperature  set  on  “high,”  and  the 
timer  at  maximum,  the  cooktop  will 
maintain  safe  o|)eration  and  will  not 
create  a  hazardous  condition  even  with 
cooking  oil  in  the  cookto]). 

Issued  in  UcMiton.  Wasliington,  on  )anuaiy 
24,2013. 

All  liahrami, 

A/fiueger.  'I'rdnsport  Aivphwo  DiivcAoi(it(\ 
Aircraft  Certification  Service. 
iFR  Doe.  2(n;!-01‘)3‘)  Filed  H:45  ami 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-0183;  Directorate 
Identifier  201 1-NM-1 31-AD;  Amendment 
39-17328;  AD  2013-02-07] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  ride. 

SUMMARY:  We  are  adojiting  a  new 
airworthiness  directive  (AD)  for  certain 
The  Boeing  Company  Model  737-()()(), 
-700,  -700C.  -800,  -900,  and  -900ER 
series  airplanes.  This  AD  was  jjromjDted 
hv  reports  from  the  manufacturer  that 
center  overhead  stowage  (COS)  boxes 
could  fall  from  their  sujiports  under 
forward  load  levels  less  than  the  9  g 
forward  load  recinirements  as  defined  by 
certain  regulations.  This  AD  reiiuires 
modifying  CO,S  boxes  by  in.stalling  new 
brackets,  stiffeners,  and  hardware  as 
needed.  We  are  i.ssning  this  AD  to 
prevent  detachment  of  CCS  boxes  at 
forward  load  levels  less  than  9  g  during 
an  emergency  landing,  which  would 
cause  injury  to  passengers  and/or  crew, 
and  could  impede  suhseipient  rajjid 
evacuation. 

DATES:  This  AD  is  effective  March  0, 
2013. 

The  Director  of  the  Federal  Register 
a])])roved  the  incorjioration  by  reference 
of  a  certain  publication  listed  in  the  AD 
as  of  March  0,  2013. 

ADDRESSES:  For  .service  information 
identified  in  this  AD,  contact  Boeing 
Commercial  Airplanes.  Attention:  Data 
Services  Management.  F.O.  Box  3707, 


MC  2H-05,  Seattle.  WA  98124-2207; 
tele|)hone  200-544-.')000,  extension  1; 
fax  200-700-5080;  Internet  https:// 
w’w’w.invhoeingfleet.com.  Yon  may 
review  copies  of  the  referenced  service 
information  at  the  kWA,  Trans|)ort 
Aii'iilane  Directorate,  1001  Lind  Avenue 
SW.,  Renton,  WA.  For  information  on 
the  availahilitv  of  this  material  at  the 
FAA.  call  425-227-1221. 

Examining  the  AD  Docket 

Yon  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
wu’w. regii hit i on s.gov:  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  excejit  Federal  holidays.  The  AD 
docket  contains  this  AD.  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  addre.ss  for  the 
Docket  Office  (jihone:  8()()-(i4 7-5527)  is 
Document  Management  Facility,  U.S. 
De])artment  of  Transportation,  Docket 
Operations,  M-3(),  West  Building 
Cronnd  Floor,  Room  Wl 2-140,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC  205t)0.' 

FOR  FURTHER  INFORMATION  CONTACT: 

.Sarah  Piccola,  Aerospace  Engineer, 

Cabin  .Safety  and  Environmental 
.Sy.stems  Branch,  ANM-150.S,  FAA, 
.Seattle  ACO,  1001  Lind  Avenue  .SW., 
Renton,  WA  98057-3350;  iihone:  425- 
917-0483;  fax:  425-917-0590;  email: 
surah. piccoUMf (HI. gov. 

SUPPLEMENTARY  INFORMATION; 

Discussion 

We  issued  a  notice  of  projiosed 
rulemaking  (NFRM)  to  amend  14  CFR 
])art  39  to  include  an  AD  that  would 
apjdy  to  the  specified  products.  That 
NFRM  published  in  the  Federal 
Register  on  Fehrnary  27,  2012  (77  FR 
11410).  That  NFRM  juojio.sed  to  require 
modifying  CO.S  boxes  by  installing  new 
brackets,  stiffeners,  and  hardware  as 
needed. 

Comments 

We  gave  the  luihlic  the  opjiortunity  to 
jiarticipate  in  developing  this  AD.  The 
following  presents  the  comments 
received  on  the  proposal  (77  k’R  11410, 
Fehrnary  27,  2012)  and  the  FAA’s 
respon.se  to  each  comment.  United 
Airlines  and  two  private  citizens 
siipjjort  the  NFRM.  Aviation  Fartners 
Boeing  stated  that  the  installation  of 
winglets  per  .Siqiplemental  Type 
Certificate  (.STC)  .ST00830.SE  does  not 
affect  the  actions  specified  in  the  NFRM 
or  Boeing  .Special  Attention  .Service 
Bulletin  737-25-1041,  Revision  1,  dated 
August  8,  2011. 


Request  To  Revise  the  Compliance 
Time 

American  Airlines  reipiested  that  we 
extend  the  compliance  time  in  the 
NFRM  (77  FR  11410,  February  27,  2012) 
from  00  months  to  72  months  to  align 
with  the  heavy  maintenance  program 
driven  by  the  Model  737  Maintenance 
Review  Board. 

We  do  not  agree  with  extending  the 
compliance  time  to  72  months,  because 
an  operator  has  experienced  an  event 
where  the  CO.S  box  did  not  remain  fully 
attached.  An  increa.se  in  compliance 
time  is  not  in  the  interest  of  public 
.safety.  We  have  not  changed  the  final 
ride  regarding  this  issue.  In  developing 
an  appropriate  compliance  time  for  this 
action,  we  considered  the  safety 
imjilieations,  jiarts  availability,  and 
normal  maintenance  .schedules  for  the 
timely  accomjilishment  of  the 
modification.  In  consideration  of  these 
items,  as  well  as  the  re})orts  where  the 
COS  box  did  not  remain  fully  attached, 
we  have  determined  that  a  (iO-month 
compliance  time  will  ensure  an 
acceptable  level  of  .safety  and  allow  the 
modifications  to  he  done  during 
scheduled  maintenance  intervals  for 
most  affected  operators.  We  have  not 
changed  the  AD  in  this  regard. 

Request  To  Revise  Language 

Boeing  reipiested  that  we  clarify  the 
language  of  the  NFRM  (77  FR  11418. 
February  27.  2012)  and  replace  the 
words  “other  products  of  this  same  tyjie 
design”  in  the  paragrajih  “FAA's 
Determination,”  with  the  words  “the 
Boeing  737  Next  Ceneration  (737NC) 
airplane  prior  to  L/N  3518  excluding 
Boeing  .Sky  Interior  (BSI).”  Boeing 
considered  the  existing  language  too 
general  and  confusing  for  operators. 

We  disagree  with  changing  the  AD. 
This  .standard  language  contained  under 
“FAA’s  Determination”  is  in  all 
propo.sed  airworthiness  directives  to 
show  adherence  to  Fart  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39),  and  is  not  restated  in  the  final  rule. 

Request  To  Revise  Maximum  Load 

Arkefly  Airlines  suggested  that  Boeing 
give  the  option  to  reduce  the  maxinnim 
load  to  a  load  that  would  meet  the  9  g 
reipiirement  without  modification.  'I'he 
commenter  suggested  this  could  he 
incorjiorated  by  in.stalling  a  placard 
with  the  new  (reduced)  maximum  load. 

We  disagree  because  the  customer 
CO.S  box  configuration  has  already  been 
taken  into  account.  This  AD  addresses 
o])tional  CO.S  boxes.  These  boxes 
typically  contain  life  rafts,  jialletized 
equipment,  or  miscellaneous 
eipiipment.  Boeing  based  its  original 
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design  on  the  customer  configurations 
and  has  determined  tliat  the  design  does 
not  meet  the  0  g  load  recjuirement.  VVe 
have  not  changed  the  AD  in  this  regard. 

Actions  Since  Previous  NPRM  (77  FR 
11416,  February  27,  2012)  Was  Issued 

'I’he  i)revions  Nl’RM  (77  FK  11410, 
Fehrnarv  27.  2012)  relernul  to  Hoeing 
S|M!cial  Attention  .Service  Hnlletin  737- 
2.'j-l(’)41.  l^evision  1.  dated  August  8. 

201 1 .  as  tlie  ajjpropriate  source  of 
.service  iiddrmation  for  accomplisliing 
tlie  re(]nired  actions.  .Since  we  issued 
tlie  previous  Nl’RM.  we  have  reviewed 
Hoeing  .Special  Attention  .Service 
Hnlletin  73 7-2.')-! 04 1 .  Revision  2.  dated 
November  20,  2012,  which  made  minor 
changes  to  part  numhering  of  materials: 
added  no  additional  work  recjuired  hv 


Hoeing  .Special  Attention  .Service 
Hnlhitin  737-2.1-1041.  Revision  1,  dated 
August  8,  2011;  and  both  added  and 
deleted  airplanes  from  (iron])  2 
air])lanes.  'I'he  added  aiiplanes  are  not 
in  the  l]..S.  nigistrv.  We  revised 
paragraphs  (c)  and  (g)  of  this  AD  to  nder 
to  Hoeing  .Special  Atttmtion  .S(;rvice 
Hulhitin  737-2.1-1041,  R(;vision  2,  dated 
Novemhc!!'  20,  2012,  and  revised 
j)aragraph  (h)  to  give  cnulit  for  work 
performed  before  the  effective  date  of 
the  AD  using  Hoeing  .Spcjcial  Attention 
.Service  Hnlletin  737-2.1-1041,  Revision 
1.  dateil  August  8.  2011. 

(Conclusion 

We  reviewed  the  relevant  data, 
considered  the  comments  received,  and 
determined  that  air  safety  and  the 


l)ul)lic  interest  require  ado])ting  the  AD 
with  the  changes  de.scrihed  previously 
and  minor  editorial  changes.  We  have 
determined  that  tlui.se  minor  t:hanges: 

•  Are  consistent  with  the  intent  that 
was  |)ro])osed  in  the  NPRM  (77  FR 
1141(),  Imbrnary  27,  2012)  for  correcting 
llu!  nn.safe  condition;  and 

•  Do  not  add  any  additional  burden 
n])on  the  ])nhlic  than  was  already 
pro])o.sed  in  the  NPRM  (77  FR  11410, 
Fehrnarv  27,  2012). 

(Costs  of  (Compliance 

We  estimate  that  this  AD  affects  .120 
airplanes  of  U..S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  AD: 


Estimated  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

Modification  . 

31  work-hours  x  S85  per  hour  =  $2,635  . 

$6,118 

$8,753 

$4,604,078 

According  to  the  manufactnr(!r.  sonn! 
of  the  costs  of  this  AD  mav  he  covered 
under  warranty,  ihenshy  reducing  the 
cost  impact  on  affected  individuals.  We 
do  not  control  warranty  coverage  for 
affected  individuals.  As  a  result,  we 
have  included  all  costs  in  onr  cost 
estimate. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  (Code 
specifies  the  FAA's  authority  to  issue 
rules  on  aviation  safety.  .Subtitle  1. 
.section  108,  (hi.scrihes  the  authority  of 
the  FAA  Admini.strator.  .Subtitle  Vll: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  descriheil  in  Subtitle  Vll. 
Part  A,  .Snbj)art  111,  .Section  44701: 
“(Ceneral  re(]nirements.”  Under  that 
s(;ction.  Congress  charges  the  FAA  with 
promoting  safe  llight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  j)rocednres 
the  Admini.strator  finds  nece.ssarv  for 
safety  in  air  commerce,  'fliis  regidation 
is  within  the  sco])e  of  that  authority 
b(u:an.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
j)rodnct.s  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  fCxecntive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  .States,  on 
the  relationship  between  the  national 


government  and  the  .States,  or  on  the 
distribution  of  jjower  and 


201.3-02-07  'I’hc!  Beeing  (Company: 
Ammuiimait  39-17328;  Dockcl  No.  I-'AA- 
2012-0183:  Dinuitorale  IdtMilil'ier  20T1-NM- 
13 1-AD. 

(a)  I'Cn'ectivi!  Dale 

Tills  AD  is  eribc.tive  Marcli  0,  2013. 

|h)  Alibctod  Alls 
None. 

(c:)  Applicaliiiily 

Tills  AD  ap])lies  to  'I’lie  Boeing  {Coiiiiiaiiy 
Model  737-000,  -700.  -700(:.  -800,  -900, 
and  -9001CR  series  air])lanes,  (:erliiK:ale(l  in 
any  category,  as  identified  in  Boeing  .Sjicicial 
Attention  .Service  Bulletin  737-2.1-1  (>41, 
Revision  1.  dated  August  8,  2011.  as  revised 
by  Boeing  .S])ecial  Attention  .Service  Bulletin 
737-23-1041.  Revision  2.  dated  November 
20,  2012. 

(d)  Sidiject 

)oint  Aircraft  .System  CConqionent  ()A.SC)/ 
Air  Transport  Association  (ATA)  of  America 
(Code  23;  lL(|nipnient/l''urni.sliings. 

(e)  Unsafe  (Condition 

This  AD  was  pronijited  bv  reports  from  the 
inannfactnrer  that  center  overhead  stowage 
((COS)  boxes  could  fall  from  their  siqijiorls 
nnder  forward  load  levels  less  than  the  9  g 
forward  load  reciniremenls  as  defined  by 
Federal  Aviation  Regulations.  We  are  issuing 
this  AD  to  prevent  (lelai;linienl  of  (CO.S  boxes 
at  forward  load  levels  less  than  9  g  during  an 
emergency  landing,  which  would  cause 
injury  to  jiasseiigers  and/or  crew,  and  could 
ini])ede  subse(|uent  rapid  evacuation. 

(0  (Compliamie 

(Comply  witli  this  AD  within  tlie 
coniidiance  limes  s])ecified,  unless  already 
done. 


rc.sjionsibilitiii.s  among  the  various 
luvols  of  govornmont. 

For  tho  roosons  (Usciissod  obovc.  I 
cortify  that  this  AD: 


(1)  Is  not  a  “signilicant  regulatory 
action”  nndor  Rxocntivu  Order  12888, 

(2)  Is  not  a  "significant  ride”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  28,  1979). 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
nnder  the  i;riteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  (CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorjioration  by  reference. 
Safety. 

Adoption  of  tbe  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Admini.strator, 
the  FAA  amends  14  (Cl’R  part  39  as 
follows: 


PART  39— AIRWORTHINESS 


DIRECTIVES 

■  1.  The  authority  citation  for  jiart  39 
continues  to  read  as  follows: 

Authority:  49  U..S.(C.  1()(i(g).  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  airworthiness 
directive  (AD): 
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(^)  Modiliciition  and  Installalinn  (>t'(X)S 
lioxiis 

Williin  ()()  months  altcir  tlio  ol'loclivc!  date; 
oi’lliis  AO.  inodilv  iho  (lO.S  hoxos  in 
ac:(:ordan{:(!  with  llu;  /\(:(:omi)lishni(;nl 
Instructions  of  Hoinng  .S])(H:ial  Attimtion 
.S(!rvi(:(!  Hnlhdin  737-2,')-1l)41 .  Revision  2. 
dated  Nov(!inl)er  20,  2012. 

(h)  (iredit  idr  I’revious  Actions 

I'liis  i)aragra|)li  providtis  enulit  tor  tin; 
modii'ication  rcujniriid  hy  |)aragra))li  (g)  of  this 
AO.  il'tlu!  modiiication  was  ixirl'ornuul  Ijeldrc; 
tlie  ellective  date  ol  tliis  AO  using  Ihuniig 
.S|)ecial  Attention  S(!rvice  nulletin  737-2.a- 
1041,  datiul  May  13,  2011.  wliicli  is  not 
incorporaliid  l)y  reference  in  this  AO;  or 
Ho(nng  ,S])ecial  Attention  Scjrvice  nulhdin 
737— 2.')-l 041 .  Revision  1.  datml  August  8, 
2011. 

(i)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  'I’lie  Manager.  Seattle  Aircraft 
(Certification  Office  (ACO).  h’AA.  has  the 
authority  to  approve;  .'\MOCCs  for  this  AO.  if 
reepiested  using  the;  ])roceduri;s  found  in  14 
Cf'R  3!). 10.  In  accordance  with  14  (Cf'R  30.1!), 
.send  your  recpiest  to  your  ])rinci|)al  insp(;ctor 
or  local  Might  Standards  Oistrict  Oflu:e.  as 
ap|)ropriate.  If  sending  information  directiv 
to  the  manager  of  the  ACCO,  s(;nd  it  to  the; 
atl(;ntion  of  the  ])erson  id(;ntifi(;d  in  the 
Related  Information  section  of  this  AO. 
Information  may  he  (;mailed  to:  !)-A.\’M- 
S(;(ittl(!-A(X)-AXl()(j-I{(;(jiirsts&f(ia.}>()V. 

(2)  Before;  using  any  ai)|)re)ve;el  AMOC. 
neetify  ye)ur  a])pre)])riate;  |)rine:ipal  inspe;e:te)r. 
e)r  lae:kinga  |)rine:ipal  inspe;e:te)r.  the;  manage;r 
e)f  the;  le)e:al  flight  stanehirels  elistrie:!  e)ffie:e;/ 
e;e;rtifie:ate;  heeleling  elistrie:!  e)ffie:e;. 

(3)  An  AM()(C  that  pre)viele;s  an  ae;e:e;])tahle; 
level  e)f  .safety  may  he;  use;el  feu'  any  re;pair 
re;epure;el  by  this  AO  if  it  is  a])pren  e;el  hy  the; 
Be)eing  (Comme;re:ial  Air|)lane;s  ()rganizatie)n 
Oe;signatie)n  Autheirizidie))!  (OOA)  that  has 
l)e;e;n  authe)rize;el  hv  the;  Manage;;’,  .Se;attle; 
Aire:ndl  CCe;rtifie:atie)n  ()ffie:e;,  to  make;  those; 
finelings. 

(j)  Related  Inforinatiein 

(1)  f'e)r  meere  infe)rmatie)n  ahenit  this  AO. 
e:e)ntae:t  .Sarah  l’ie:e:ola.  Ae;re)spae:e  Engine;e;r. 
(Cahill  .Safe;tv  anel  Envlremment.d  .Svsle;ms 
Braiie:h,  ANM-lfiOS.  EAA.  .Se;attle;  "A(C(),  1001 
Einel  Ave;nue;  .S\V..  Re;nte)n.  \VA  080.37-33.30: 
jiheme:  423-017-0483:  fax:  423-017-0300: 
e;mail:  sar(iIi.pic(:ola@f(i(i.<’av. 

(2)  Eeir  se;rvie:e;  infeirmatiem  iele;nfifie;el  in 
this  AO.  e:emtae;t  Be)e;ing  (Ce)mme;re:i;il 
Air|)lane;s,  Atte;ntie)n:  Oata  .Se;rvie:e;s 
Manage;me;nt,  B.O.  Beix  3707,  M(C  211-03. 
.Se;altle;,  Washingtem  08124-2207;  le;le;])he)ne; 
20l)-344-3000,  ext'  nsiem  1;  fax  200-700- 
3080:  lnte;rne;t  lillps:// 

WWW.  luyhochififlacl. cant. 

(k)  Material  Ine:e>rpeirated  hy  Referene'.e 

(1)  The;  Oire;e:te)r  eifthe;  l•'e;ele;ral  Re;gisle;r 
api)re)ve;el  the;  ine:e)rpe)ralie)n  hy  re;fe;re;ne:e; 
(IBR)  e)f  the;  .se;rvie:e;  infeirmatiem  listeel  in  this 
paragrajih  uneler  3  II..S.(C.  332(ii)  anel  1  (CER 
part  31 . 

(2)  Vein  must  use;  this  se;rvie:e;  infeirmatiem 
as  a])plie:al)le  to  elei  the  ae;tie)ns  reejuireeel  by 
this  AO,  unless  the;  AO  spe;e:ifie;s  e)the;rwise;. 


(i)  Be)e;ing  .S|)e;e,ial  Altentiem  .Se;rvie:e; 
Bulle;tin  737-23-1041.  Revisiem  1.  elate;el 
August  8.  2011. 

(ii)  Be)e;ing  .Spe;e:ial  Attentiem  .Se;rvie:e; 
Bulle;tin  737-23-1041,  Re;visie)n  2,  elate;el 
Ne)ve;mhe;r  20,  2012. 

(3)  Eeir  The;  Be)e;ing  (Cemijianv  servieie; 
infeirnuitiem  iele;ntifie;el  in  this  AO,  e:emtae:t 
He)e;ing  (Ce)mme;re:ial  Airpl;me;s,  Atte;ntie)n: 
O.ita  &  .Se;rvie:e;s  Manage;me;nt,  1’.  ().  Beix  3707, 
M(C  211-03,  .Se;attle;,  WA  !)81  24-2207; 
te;le;pheme;  200-344-3000,  e;xte;nsie)n  1;  lax 
200-700-3080;  Interne;!  htips:// 
www.ntyl)(>(!iii}>fl(;(;t.(:()iii. 

(4)  Yem  nuty  vie;w  this  se;rvie:e;  infeirmatiem 
at  EAA,  Transpeirt  Airiilane;  Oire;e:teirate;,  KiOl 
Einel  Avenue;  .S\V.,  Rentein,  Washingtem.  Eeir 
infeirmatiem  em  the;  avenlability  eif  this 
material  at  the;  EAA.  e:all  423-227-1221. 

(3)  Yeiu  may  vie;w  this  se;rvie;e;  infeirmatiem 
that  is  ine:eir|ieirate;el  by  re;fe;re;ne:e;  at  the; 
Natiemal  Are:hive;s  anel  Re;e;eirels 
Aelministration  (NARA).  Eeir  infeirmatiem  em 
the;  iivailability  of  this  material  at  NARA.  e:all 
202-74 1-003(').  eir  go  tei:  http:// 
www.drcluvas.^ov/fcdanil-rogistor/cfr/ihr- 
locdlions.lilnil. 

Issue;el  in  Re;ntem,  Wiishingtem.  em  january 
18,2013. 

Mie:hai;l  Ka.szycki, 

Acting  Mdiidgor,  'I'rdnspdrl  Airplane 
Dirttciordid.  Aircraft  Clcrtification  Service. 
lERIleie:.  201  :t-()l 7 18  Eileel  1-2<I-1:):  8:4.3  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  F A A-201 1-0258;  Directorate 
Identifier  2010-NM-191-AD;  Amendment 
39-17326;  AD  2013-02-05] 

PIN  2120-AA64 

Airworthiness  Directives;  the  Boeing 
Company 

AGENCY:  Federal  Aviation 
Admini.sfration  (FAA),  IXTE. 

ACTION;  Final  rule. 

SUMMARY:  We  are  ado])ting  a  new 
airvvorthine.ss  diiective  (AD)  for  certain 
The  Boeing  CCoin])any  Model  737-()()(), 
-700,  -700(;.  -800,  A)00,  and  -900ER 
.serie.s  airplane.s.  Thi.s  AD  re(|nire.s,  for 
certain  airplane.s,  installing  two  warning 
l(!vel  indicator  lights  on  each  of  the  Pl- 
3  and  P3-1  instrument  ])anels  in  the 
flight  compartment.  This  AD  al.so 
retjuires,  for  certain  iiirplanes,  replacing 
the  exi.sting  P.3-1 0  and  P.3-10  panels; 
and,  for  cei  tain  airplanes,  replacing  the 
basic  P.3-l()  panel  with  a  high  altitude 
landing  P.3-l(i  panel.  Additionally,  this 
AD  recjiiires  revising  the  airplane  flight 
manual  to  remove  certain  requirements 
of  previous  AD  actions,  and  to  advi.se 
the  flightcrew  of  certain  changes.  This 


AD  was  prompted  by  a  design  change  in 
the  cabin  altitude  warning  system  that 
would  address  the  identified  unsafe 
condition.  We  are  issuing  this  AD  to 
])revent  failure  of  the  flightcrew  to 
recognize  and  react  to  a  valid  cabin 
altitude  warning  horn,  which  could 
result  in  incapacitation  of  the  flightcrew 
due  to  hypoxia  (a  lack  of  oxygen  in  the 
body),  and  con.secjnent  loss  of  control  of 
the  airplane. 

DATES:  Thi.s  AD  is  effective  March  (i, 
2013. 

The  Director  of  the  Federal  Register 
cijiproved  the  incorporation  hy  reference 
of  a  certain  publication  listed  in  the  AD 
as  of  March  0,  2013. 

The  Director  of  the  P’etleral  Register 
approved  the  incorporation  hy  reference 
of  certain  publications  li.sted  in  the  AD 
as  of  November  7.  2012  (77  FR  00290, 
October  3,  2012). 

ADDRESSES:  For  .service  information 
identified  in  this  AD,  contact  Boeing 
Commercial  Airplanes,  Attention:  Data 
R'  .Services  Management.  P.O.  Box  3707, 
MC  2H-0.3,  Seattle.  Washington  98124- 
2207;  telephone  200-.344-.3000, 
extension  1.  fax  2()0-700-.3080:  Internet 
htips:/ /www.myboeinaflant , com .  Yon 
may  review  copies  of  the  referenced 
.service  information  at  the  E’AA, 
Transjiorl  Airjilane  Directorate,  1001 
hind  Av(;nne  .SW..  Renton.  Washington. 
For  information  on  the  availability  of 
this  matei'ial  at  the  FAA,  call  42.3-227- 
1221. 

Examining  the  AD  Docket 

Yon  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.rogulatinns.dov:  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  .3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (phone:  8()0-(j47-.3.327)  is 
Document  Management  Facility,  U.S. 
Department  of  Transportation,  Dot:ket 
Operations.  M-3(),  West  Building 
Ground  Floor,  Room  Wl  2-140,  1200 
New  Jersev  Avenue  .SE.,  Washington, 

DC  20.390.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  W.  Faliuer,  Aerosjiace  Engineer, 
.Systems  and  Eciuijunent  Branch,  ANM- 
130.S,  FAA,  .Seattle  Aircraft  Ciertification 
Office,  1001  Find  Avenue  .SW.,  Renton, 
Washington  980.37-33.30;  jihone;  (42.3) 
917-0472:  fax;  (42.3)  917-0.390;  email: 
joffroy.  u'.  p(ilmor@faa  .gov . 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  is.sned  a  siqiplemental  notice  of 
proposed  rulemaking  (SNFRM)  to 
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amend  14  (3'R  part  39  to  include  an  AD 
that  would  apply  to  the  specified 
products.  The  .SNPRM  piihlished  in  the 
Federal  Register  on  Augn.st  27.  2012  (77 
I’R  .'ll 724).  The  original  NORM  (70  FR 
10.'>79.  March  24.  2011)  propo.sed  to 
nupnre.  for  certain  airplanes,  installing 
two  warning  level  indicator  lights  on 
each  of  the  Fl-3  and  P3-1  instrinnent 
])anel.s  in  the  flight  coinpartinent.  The 
original  NORM  also  j)ro])os(!d  to  retjuiri! 
revising  tlu;  airplane  llight  manual 
(AFM)  to  niinove  certain  recjuirements 
of  previous  AD  actions,  and  to  advi.se 
the  ilightcrew  of  the  following  changes: 
revised  non-normal  ))rocedur(;s  to  use 
when  a  cabin  altitude  warning  or  rapid 
dej)ressuriz<nion  occurs,  and  revised 
cabin  pre.ssurization  prot:edure.s  for 
normal  ojjerations.  The  SNFRM 
proi)t).sed  to  add  air|)lanes  to  the 
applicability;  add  airplanes  to  the 
installation  recpnrement.  including,  for 
certain  airplanes,  replacing  the  existing 
F.'i-Ki  and  F.'5-IO  panels;  and.  for 
certain  airi)lanes.  re])lacing  the  basic 
F.'i-K)  panel  with  a  high  altitude 
landing  F.'f-lti  j)anel. 

(iommenis 

We  gave  the  jjuhlic  the  opportunity  to 
participate;  in  developing  this  AD.  The 
following  ])re.sents  the  comments 
receivi;d  on  the  proposal  (77  FR  .'ll  724. 
August  27.  2012)  and  the  FAA’s 
r(;sponse  to  (;ach  comment. 

K(;(|iiesl  To  Exclude  Airplanes  With 
(i(;rlaiii  VTiriable  Numbers  From 
Paragraph  (i)  olThe  SNPRM  (77  FR 
.11724,  August  27,  2012) 

Hoeing  asked  that  paragraph  (i)  of  the 
SNPRM  (77  FR  .'11724.  August  27.  2012) 
hi;  changed  to  exclude  airplanes  with 
certain  variable  numbers,  instead  of 
excluding  Groups  24.  2.'!.  and  27 
through  33  airplanes  identified  in 
Hoeing  Alert  .Service  Hnll(;tin  737- 
31A1332.  Revision  3.  dated  March  28. 
2012.  Hoeing  .stated  that  excluding 
credit  for  Groups  24.  25,  and  27  through 
33  airplanes  excludes  cr(;dit  for 
approximately  O.'l.'i  Mod(;l  737NG 
airplanes  on  which  the  actions  specified 
in  Ho(;ing  Alert  Service  Hull(;tin  737- 
.31A1332.  Revision  1.  dated  )une  24. 
2010:  or  Revision  2.  dated  Augn.st  18. 
2011;  might  have  h(;en  accomi)lish(;d 
previously.  Hoeing  also  noted  that  then; 
is  a  conflict  h(;twe(;n  these  service 
bulletin  revisions  for  the  Model  737N(i 
air|)lanes  having  line  numbers  1  through 
740  inclusive  and  included  in  the 
ap|)lical)ility  specified  in  AD  200‘)-10- 
07.  Amendment  39-1.59‘)0  (74  FR 
41007,  August  18,  2009).  which  was 
referred  to  under  "Related  Rulemaking” 
in  the  .SNPRM.  Hoeing  stateil  that  oidy 
87  air|)lanes  having  certain  variable 


numh(;r.s  have  an  actual  conllict.  Hoeing 
also  .stat(;d  that  the  ov(;rlai)  l)etwe(;n 
groups  may  h(;  isolat(;d  to  airplanes  on 
which  certain  actions  in  the  r(;f(;renced 
service  information  w(;re  done,  and  if 
tho.se  air])lane.s  have  not  had  the  overlap 
h(;tween  groups.  cr(;dit  should  l)(;giv(;n 
for  accom])lishing  this  service 
information. 

We  agree;  that  r(;placing  Groups  24, 

2.'i,  and  27  through  33  airplanes 
identified  in  Hoeing  Alert  .Service 
Hulletin  737-31  Al 332,  Revision  3. 
dated  March  28,  2012,  with  the 
si)eciii(;d  airplane;  variable  numl)e;rs 
meere  e;le;arly  iele;ntifie;.s  the;  airplane;s  that 
shendel  he;  exe:lnele;el  in  paragraphs  (i)(l) 
anel  (i)(2)  of  this  AD.  'I’liis  e;hange 
exe;luele;s  a  smaller  group  of  airplanes 
fre)m  the)se  e;re;elit  ])aragraphs.  We;  have 
e:hange;el  ])aragraphs  (i)(l)  and  (i)(2)  of 
this  AD  ae:e:e)reiingly. 

We  ele)  neet  agr(;e;  with  giving  e:re;elit  fe)r 
airplanes  e)n  whie:h  e;e;rtain  actions  have; 
l)(;e;n  eleene  anel  that  might  met  eeverlap 
he;twe;e;n  greeups.  Deeing  .so  woulel  reeepiire; 
aelelitieenal  rese;are;h  inte)  the;  ele;taile;el 
mainte;nane;e;  hi.ste)ry  e)f  e;ae:h  affe;e:te;el 
air])lane;.  which  weeidel  unehdy  delay 
l.ssuane:e;  e)f  this  AD.  Operateers  e)f  the 
affe;e:te;el  air|)lane;.s  may  re;epie;.st  appreeval 
e)f  an  alte;rnative;  me;the)el  eef  e:e)m|)liane:e; 
(AM(X;)  unele;r  the;  preevisieens  e)f 
paragra])h  (m)  eef  this  AD  if 
suhslantiating  elata  are;  ])re)viele;el.  We; 
have;  maele;  no  e:hange;  te;  the;  AD  in  this 
re;garel. 

R(;e|iu;st  To  (iorree;!  AFM  Rel’ere;nc(;  to 
Target  Spcied 

De;lta  Airline;s  (DAL)  a.ske;el  tlnit  the; 
targ(;t  .sj)e;e;ei  ieleaitified  in  |)aragraph 
(j)(2)(iv)  of  the;  .SNPRM  (77  FR  .'ll  724. 
Augn.st  27,  2012)  he;  e:e)rree;teel.  DAL 
stateel  that  if  an  e;me;rge;ne:y  ele;.se:ent  is 
re;e}uire;el,  the;  targe;t  .spe;eel  in  the;  SNPRM 
is  given  as  “MO/MMO”:  he)we;ver.  in  the 
eeriginal  NPRM  (70  P’R  10.'i79,  Mare;h  24, 
2011),  the;  e:orre;e:t  targe;t  .spe;e;el  was  given 
as  "VMO/MMO.”  DAL  neiteel  that  tlie 
e;urre;nt  targe;t  .spe;e;el  e)f  "MO/MMO”  is 
ine:e)rree:t  anel  sheeuld  he;  e;hangeel  hae:k  to 
"VMO/MMO.” 

We  agre;e;  that  the;  inihlishe;el  versiem  of 
the  target  spe;e;el  iele;ntifie;el  in  paragraj)h 
(j)(2)(iv)  e)f  the;  SNPRM  (77  FR  .'ll 724. 
Augn.st  27,  2012)  is  ine;e)rre;e:t.  The 
e;e)rre;e;t  targe;t  s|)e;e;el.  "VMO/MMO,”  is 
spe;e:iiie;el  in  paragraph  (j)(2)(iv)  e)f  this 
AD. 

Requc;st  To  Include  Revised  Service 
Information 

Uniteeel  Airline;.s  (IJA)  askeel  that  the; 
.SNPRM  (77  FR  .'ll  724,  Augn.st  27.  2012) 
ine;luele  Revision  4  of  Heeeing  Alert 
.Se;rvie:e;  Hulle;tin  737-31A1332.  IIA 
stateel  that  He)e;ing  is  in  the;  pre)e;e;.s.s  e)f 
re;vi.sing  Hoe;ing  Alen  t  .Se;rvie;e;  Hulle;tin 


737-31  Al 332,  Revisieen  3,  elateel  Mare;h 
28.  2012,  anel  eieleleel  that  it  has  re;vie;we;el 
the;  prelimin.iry  re;le;a.se  e)f  Revisieen  4. 

We  ele)  not  agre;e;  te)  ine;luele;  Re;vi,sie)n 
4  of  He)e;ing  Alert  .Servie:e  Hidletin  737- 
31 A1332  in  this  AD  h(;e;ause;  it  has  neet 
yet  l)e;en  issueel.  We;  eh)  ne)t  e:e)n.siele;r  that 
ele;laying  this  ae:tie)n  until  afte;r  the; 
manufae:ture;r  re;vise;s  the;  .se;rvie;e; 
hulle;tin  is  w<nT;mte;el.  We  alse)  e:anne)t 
use  the  j)hrase;,  "e)r  later  l‘’AA-ap])re)ve;el 
re;vi,sie)n.s,”  in  an  AD  when  re;fe;rring  to 
the  .se;rvie:e  ele)e:mne;nt  he;e;au.se  eloing  se) 
vie)late;s  Offie:e;  e)f  the;  Feeleral  Re;gi.ste;r 
(OP’R)  re;gidation.s  leer  a])pre)val  e)f 
materials  "ine:e)rporate;el  hv  refe;re;ne;e”  in 
rule;.s. 

'I’e)  alle)w  operators  to  use  late;r 
revisions  of  the;  refe;rene:e;el  eleK:ume;nt 
(issue;el  after  ])uhlie;atie)n  of  the  AD), 
either  we;  must  revise;  the  AD  to 
re;fere;ne;e  spe;cifie;  late;r  re;vi.sions.  eer 
e)perate)rs  must  inepiest  apj)re)val  te)  use; 
later  revisieens  as  an  AMOG  with  this 
AD  uneler  the;  pre)visie)ns  e)f  paragra])h 
(m)  e)f  this  AD.  He)we;ve;r,  e)ne:e;  Revision 
4  of  Hoeing  Alert  .Se;rvie:e;  Hulletin  737- 
31 A1332  is  rele;a,se;el,  we;  will  e:e)n.siele;r 
issuing  a  gle)l);il  AMO(;  te)  allow 
e)])e;rate)rs  te)  u.se  that  revisieen  lor 
;ie:e:e)ni])lishing  the;  re;e|uire;me;nts  of  this 
AD.  We;  have;  ne)t  e:hange;el  the;  AD  in  this 
re;g:irel. 

Rec|iiest  'Fe)  (Marify  Cioinponent  Service 
Hulletin  References 

DAL  a.ske;el  that  the;  final  rede  e:larify 
that  the;  re;work  spe;cifieel  in  the  HAE 
.Syste;ms  e:e)mpe)nent  se;rvie:e;  bulletins 
iele;ntifie;el  in  e;e;rtain  neetes  in  Heeeing 
Alert  .Se;rvie:e;  Hidletin  737-31A1332. 
Ri;vi.sion  3,  dateel  Mare:h  28.  2012,  ele)e;.s 
ne)t  have;  te)  he;  elone;  by  using  ewery 
com])onent  .servie;e  hulletin  listeel.  DAI. 
aeleleel  that  by  s])e;cifying  eenly  thei.se 
e:ompe)ne;nt  .service;  bulletins  ap])lie;ahle 
to  the  ilash  nnmher  ])art  being  reworkeel, 
the;  intent  e)f  the;  notes  woulel  not  have 
to  he;  inte;rj)re;te;el. 

We  agre;e;  te)  ])roviele  clarifie:ation. 
()pe;rate)r.s  may  refer  te)  the  j)art  numhers 
ielentifie;el  in  .Section  I.A.,  "I’lanning 
lnfe)rmatie)n — Effe;e:tivity,”  of  the  .se;rvie:e; 
information  s])ee;ifie;el  in  ne)te;  rows  (a) 
anel  (h)  of  P’igure;  1  anel  ne)te;  rows  (a)  anel 
(h)  e)f  Figure;  2  e)f  Heeeing  Alert  Se;rvie:e 
Hulle;tin  737-31A1332,  Re;visie)n  3. 
elate;el  Mare;h  28,  2012,  te)  eletermine; 
whie:h  ,se;rvie:e;  infe)rmatie)n  mav  he;  use;el 
as  gnielane:e;  feir  rework  e)f  a  given  panel. 
We;  have;  aeleleel  a  new  Ne)te;  1  to 
paragraph  (g)  of  this  AD  (anel 
reielentifieel  suh.se;e]uent  neetes)  to 
proviele;  clarifie.atiein. 

Reejuest  To  Add  Repair  Language  te) 
AMO(]  Paragraph 

Heeeing  a.skeel  that  re;])air  ajijjreival  by 
a  Hoeing  Geemmercial  Air])lane.s 
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Organization  Designation  Authorization 
(ODA)  he  added  to  the  AM(X;  language 
in  paragraph  (m)  of  the  .SNPRM  (77  FR 
51724,  August  27,  2012).  Ootiing  stated 
that  this  delegation  of  authoritv  to 
approv(;  an  AMOC  for  any  re])air  should 
1)(!  included  in  the  AD. 

We  agree  with  the  conimenter  for  the 
r(!ason  i)rovided.  We  liave  added  a  new 
paragra])h  (in)(3)  to  this  AD  to  include 


the  standard  ODA  repair  delegation  of 
authority  language. 

Conclusion 

We  rtndewed  the  relevant  data, 
considered  the  comments  received,  and 
determined  that  air  safety  and  the 
public  intere.st  recpure  adopting  tin;  AD 
with  tlie  changes  desc:rih(!(i  previously. 
We  determined  that  the.se  changes  will 


not  increase  the  economic  burden  on 
anv  op(!rator  or  increase  the  scojk:  of  the 
AD. 

frosts  of  Compliance 

We  estimate  that  this  AD  affects  870 
airplanes  of  II..S.  registry.  The  following 
table  j)rovides  the  estimated  costs  for 
IJ..S.  o])erators  to  comply  with  this  AD. 


Table — Estimated  Costs 


Action 

Work  hours 

Average  labor 
rate  per  hour 

Parts 

Cost  per  product 

Number  of 
U.S.- 

registered 

airplanes 

Fleet  cost 

Installation  of  warn¬ 
ing  indicator  lights. 

Between  34  and  84 

$85 

Between  $2,172 
and  $5,238. 

Between  $5,062 
and  $12,378. 

870 

Between 
$4,403,940  and 
$10,768,860. 

AFM  revision  . 

2  . 

85 

$0  . 

$170  . 

870 

$147,900. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
s])ecifies  the  FAA’s  authority  to  issue 
ruhis  on  aviation  safety.  Subtitle  1, 
.Section  100,  de.scrihes  the  authority  of 
the  FAA  Administrator.  Subtitle  Vil, 
Aviation  Frograms.  describes  in  more 
detail  the  sco])e  of  the  Agency’s 
authoritv. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  .Subtitle  VII, 
Part  A,  .Suhpart  Ill,  .Section  44701, 
“General  r(K|uirenients.'’  Under  that 
.section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  jjractices,  methods,  and  procedures 
the  Administrator  finds  nece.ssary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scojje  of  that  authority 
l)ecaus(;  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  im])lications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  .States,  on  the  relationship  between 
the  national  government  and  the  .States, 
or  on  the  distribution  of  power  and 
resjionsihilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  1 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  128(i(>, 

(2)  Is  not  a  “significant  rule”  under 
DO'f  Regulatory  Polii:ies  and  Procedures 
(44  FR  11034,  February  20.  1979), 

(3)  Will  not  affec:l  intrastate  aviation 
in  Ala.ska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  mnnher  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incor]K)ration  by  reference, 

Salety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  |)art  3t)  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiilhority:  49  II..S.C.  l()fi(g).  401 13,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  hv  adding 
the  following  new  airworthiness 
directive  (AD): 

2013-02-0.'»  The  Boeing  (Company: 
Amoiulniont  39-17320:  Docki;!  No.  l''AA- 
2011-02.58;  Directorate  Identifier  2010-NM- 
191 -AD. 

(a)  Fifective  Date 

'I'his  airworthiness  dircictive  (AD)  is 
elleclive  March  0,  2013. 

(1))  Aflected  Alls 

'I’his  AD  affects  IIk;  Alls  identified  in 
|)aragraphs  (l))(l).  (I))(2),  and  (1))(3)  of  this  AD. 
'I'his  AD  does  not  su|K!rs(!de  tin;  r(;(|uireinents 
of  these  Alls. 

(1)  AD  2003-14-08,  Amendment  39-13227 
(08  FR  41519.  Inlv  14.  2003). 

(2)  AD  2000-1  :i-13.  Amendment  39-14000 
(71  I’R  35781,  )nne  22.  200():  corniclcid  Inlv 
3.  2000  (71  FR  37980)). 

(3)  AD  2008-23-07,  Amendment  39-15728 
(73  FR  00512.  November  10.  2008). 


(c)  Applicability 

Tins  AD  applies  to  Th(!  Boeing  (xmipanv 
Model  737-000.  -700,  -700(:.  -800.  -900. 
and  -900ER  sciries  airj)lanes,  ccniificated  in 
any  c;ategorv.  as  identilusd  in  Boeing  Ahal 
.Sm’vice  Ifniletin  737-31A1332,  Rtwision  3, 
dated  March  28.  2012. 

(d)  Subject 

Air  Trans|)ort  Association  (ATA)  of 
America  (axU;  31.  Inslrnmenls. 

(e)  Unsafe  Unndition 

This  AD  was  i)rompled  l)y  a  design  change 
in  tin;  cabin  altitude  warning  svstcmi  that 
would  addr(!ss  tin;  identified  unsafe 
condition.  We  are  issuing  this  AD  to  irnn'ent 
failniA!  of  tlie  flightennv  to  recognizi;  and 
nuict  to  a  valid  cabin  altitude;  warning  horn, 
which  could  result  in  incairacitation  of  the 
fliglitcrew  due  to  hypoxia  (a  lack  of  oxygen 
in  tin;  body),  and  consexinent  loss  of  control 
of  the  air|)lan(!. 

(0  ('nmpliance 

CTmiijlv  with  this  AD  within  the 
compliance  times  specilnul.  unless  already 
doiK!. 

(g)  Installatifin 

Within  30  months  after  tin;  effective  date 
of  tliis  AD;  Install  two  warning  level 
indicator  lights  on  each  of  the  Pl-3  and  P3- 
1  instrimumt  i)anels  in  the  flight 
compartment,  and.  as  a|)plicahle.  rejilace  the; 
existing  P5-10  and  P5-1I)  panels,  in 
accordance  with  the  Accomplishnumt 
Instructions  of  Botnng  Alert  .Service!  Bulletin 
737-31 A1 332.  Revision  3.  dated  March  28. 
2012. 

Note  1  to  paragraph  (g)  of  this  All:  Note 
rows  (a)  and  (h)  of  Figures  1  and  2  of  Bociing 
Alert  .Service  Bulletin  737-31 A1 332. 
Revision  3.  datcid  March  28.  2012.  provide; 
additional  guidance  for  r(!Working  the  Pl-3 
and  P3-1  panels  to  n(!w  ])art  mnnhers. 
.Section  I.A..  "Planning  Information — 
Effectivity."  of  the  documents  s|)(!cifi(!d  in 
those  note  rows  identify  part  mnnh(!rs  to 
which  those  docum(!nts  ai)i)ly. 
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(h)  (tuni:urri!nt  KR{|uir(!in«nts 

For  (troll))  21.  (tonlif’uration  2  air|)lam!S.  as 
idontifiiut  in  Booing  Alort  .Sorvico  Biillolin 
737-31 A1332.  Rovision  3.  daloil  Marcli  28. 
2012:  Prior  lo  or  i;oiu:urri;nlly  witli  doing  tho 
actions  r(U|niriid  l)y  ])aragrai)li  (g)  ol  tliis  AD. 
n;|)laco  tlic  l)asic  1\5-1()  |)anol  witli  a  liigli 
allitndo  landing  l’3-l(i  jianol.  in  ac.cordanci! 
with  the  Accoin|)lislnn(!nt  Instructions  ol 
Boning  Scrvicii  Bnllotin  737-21-1171.  dated 
February  12.  2000. 

(i)  (tredil  for  Previous  Actions 

(1)  I'orttrou))  1  air])lanes  identified  in 
Boeing  Alert  Service  Bulletin  737-31 A1 332. 
Revision  1.  dated  |nne  24.  2010;  exce|)t 
air])lanes  having  variable  ninnbers  YAOOl 
tbrougb  YAOlO  iiK:lnsive.  YA201  throngli 
Y.'\203  ini:lnsive.  YA231  through  Y.\242 
inclusive.  YA2.51.  YA2,52.  Yy\271 .  YA272. 
YA301.  YA302.  YA31 1.  YA312.  YA.501 
through  YA.tOB  inclusive.  Y.'\ij41.  YA701. 
YA702.  YCtOOl  through  Y(t007  ini:lusive. 
YCO.tI.  Y(;o.')2.  YClOl.  YC;i02.  YCl  11. 

Y(;i21.  YC:301.  Y(;302.  Y(:321  through 
Y(;330  inclusive.  YC381.  Y(t401  through 
Y(t403  inclusive.  Y(tn01.  Y(t.T02.  and  YFOOl 
through  Ylt003  inclusive:  This  |)aragra|)h 
l)rovides  credit  lor  the  actions  reijuired  b\’ 
l)aragrai)h  (g)  of  this  Al).  if  those  actions  were 
|)erforined  before  the  effiH:tive  date  of  this  AD 
using  Boeing  Alert  .Service  Bulletin  737- 
31A1332.  Revision  1.  dated  )nne  24.  2010. 

(2)  For  air|)lanes  identified  in  Boeing  Alert 
.Siiivice  Bulletin  737-31.M332.  Revision  2. 
dated  August  18.  2011:  (!xce|)t  air|)lanes 
identifieil  in  ))aragra))h  (i){3)  of  this  AD  and 
air|)lanes  having  \  ariable  nninbers  Y.AOOl 


through  YAOlO  inclusive.  YA201  through 
YA203  inclusive.  YA231  through  YA242 
inclusive.  YA2,')1.  YA252.  YA271.  YA272. 
YA301.  YA302.  YA311.  YA312.  YA.oOl 
through  Y.'X.'iOO  inclusive.  YA.^41.  ^'A701. 
YA702.  YClOOl  through  Y(3)07  inclusive, 
Y(;o.")l.  Y(:052.  YCl 01.  YCl 02.  YClll. 

YC121.  YC301.  YC302,  YC321  through 
YC330  inclusive,  YC^381,  YC401  through 
Y(',403  inclusive.  YC.oOl.  Y('„^02.  and  YFOOl 
through  YF003  inclusive:  This  |)aragrai)h 
|)rovides  credit  for  the  actions  required  by 
l)aragrai)h  (g)  of  this  AD.  if  those  actions  were 
|)erformed  before  the  effective  date  of  this  AD 
using  Boeing  Alert  .Sendee  Bulletin  737- 
31A1332.  Revision  2,  dated  August  18,  2011. 

(3)  For  Crouj)  21,  ('.onfiguration  2  air|)lanes 
identified  in  Boeing  Alert  .Service  Bulletin 
737-31  Al  332,  Revision  3,  dated  March  28. 
2012:  This  i)aragra))h  |)rovides  credit  for  the 
actions  re(|uired  by  |)aragra])h  (g)  of  this  AD, 
if  those  actions  were  |)erforined  before  the 
effective  date  of  this  AD  using  Boeing  Alert 
Service  Bulletin  737-31  Al  332.  Revision  2, 
dated  August  18,  2011,  and  ])rovided  that  the 
actions  si)ei:ified  in  Boeing  .Service  Bulletin 
737-21-1171,  dated  February  12.  2000,  were 
accoin])lished  ])rior  to  or  concurrentlv  with 
the  actions  s])ecified  in  Boeing  Alert  .Service 
Bulletin  737-31  Al  332.  Revision  2,  dated 
August  18.  2011. 

(j)  Air|)lane  Flight  Manual  (AFM)  Revisions 

Within  30  months  after  the  effective  date 
of  this  AD.  and  after  doing  the  installation 
nujuired  by  |)aragra|)h  (g)  of  this  AD.  do  the 
actions  s|)ecified  in  ])aragrai)hs  (j)(l),  (j){2), 
and  (j)(3)  of  this  AD. 


(1)  Revise  the  Limitations  .Section  of  the 
ai)i)licable  Boeing  737  AFM  by  doing  the 
following  action:  Delete  the  “C.ABIN 

AL  TITUDF  WARNINC  TAKFOFF 
BRIFFINC"  added  by  AD  2008-23-07, 
Amendment  30-1. '>728  (73  FR  ()0.")12. 
November  10.  2008). 

(2)  Revise  the  Non-Normal  Procedures 
.Section  of  the  ai)i)licable  Boeing  737  AFM  by 
doing  the  actions  siiecified  in  |)aragra|)hs 

(j)(2)(i).(j)(2)(ii).(i)(2)(iii).and  (i)(2)(iv)  of 
tins  AD. 

(i)  Delete  the  i)rocedure  titled  "WARNINC 
HORN— CABIN  Ai;n  rilDF  or 
CONFICIIRA  TION  RECALL’’  added  hy  AD 
2000-13-13.  Amendment  39-14000  (71  FR 
3.')781.  June  22.  2000;  correi.ted  )nly  3,  2000 
(71  FR  37980).  If  the  title  of  this  ])rocedure 
has  been  changed  according  lo  FAA 
Alternative  Method  of  Com])fiance  (AMO(',) 
Letter  130.S-09-134a.  dated  .^iJi'il  28.  2009, 
delete  the  ))rocedure  that  was  a|)])roved 
according  lo  that  AMOC  letter. 

(ii)  Delete  the  |)rocedure  titled  "('ABIN 
AL  TITUDE  WARNING  OR  RAPID 
DEPRESSURIZATION"  added  by  AD  2003- 
14-08.  Amendment  39-13227  (08  FR41.")19. 
July  14.  2003). 

(iii)  If  the  |)rocednre  tilled  "CABIN 
ALTITUDE  (Air|)lanes  with  the  CABIN 
ALTTTUDli  lights  installed)’’  is  currently 
contained  in  the  a))i)ficahle  Boeing  737  AFM, 
delete  the  inoceduri!  tilled  “CABIN 
ALTITUDE  (Air|)lanes  with  the  CABIN 
altitude;  lights  installed).’’ 

(iv)  Add  the  following  statement.  This  mav 
be  done  by  inserting  a  co])y  of  this  AD  into 
the  a|)|)licable  AFM. 


Cabin  Altitude  Warning  or  Rapid  Depressurization  (Required  by  AD  2013-02-05) 

Condition:  The  Cabin  Altitude  warning  light  illuminates  or  the  intermittent  warning  horn  sounds  in  flight  above  10,000  ft  MSL. 


Recall: 

Oxygen  Masks  and  Regulators  . 

Crew  Communications  . 

Reference: 

Pressurization  Mode  Selector  . 

Outflow  Valve  Switch . 

If  Cabin  Altitude  is  uncontrollable: 

Emergency  Descent  (If  Required) 

Passenger  Oxygen  Switch  . 

Thrust  Levers  . 

Speed  Brakes . 

Target  Speed  . 


ON,  100% 
ESTABLISH 

MANUAL 

CLOSE 

INITIATE 

ON 

CLOSE 

FLIGHT  DETENT 
VMO/MMO 


Noll!  2  lo  |)Hragra))hs  (j)(2)(iv)  and  |j)(3)(ii) 
of  this  Al):  When  stalcmcnls  identical  lo 
Ihose  s])ecified  in  ])aragra|)hs  (j)(2)(iv)  and 
(i)(3)(ii)  of  this  AD  have  been  included  in  the 
general  revisions  of  the  AFM.  ihe  general 
revisions  may  be  inserted  into  the  AFM.  and 
the  co|)ies  of  this  AD  may  be  removed  from 
Ihe  AFM. 

(3)  Revise  Ihe  Normal  Procedures  .Seel ion 
of  Ihe  a|)|)ficable  Boeing  737  AFM  by  doing 
Ihe  aclions  sjiecified  in  ])aragra|)hs  (j)(3)(i) 
and  (i)(3)(ii)  of  this  AD. 

(i)  Delele  ihe  |)rocedure  filled  "(lABIN 
ALTI  TUDE  WARNINC  TAKEOFF 
BRIEFIN(T’  added  by  AD  2008-23-07. 
AmendmenI  39-1. =5728  (73  FR  00.512. 
November  10.  2008). 


(ii)  Add  ihe  following  slalemenl.  'This  may 
be  done  by  inserling  a  co|)y  of  ibis  AD  inlo 
ihe  a])i)ficable  AFM. 

For  normal  o|)erafions,  ihe  |)ressurizafion 
mode  seleclor  should  be  in  AU’TO  |)rior  lo 
lakeoff.  (Re(|uired  l)y  AD  2013-02-0.5) 

(k)  Terminating  Ai:lion  for  Affected  ADs 

Acconqilishing  the  reiiniremenis  of  this  AD 
terminates  Ihe  re(|uiremenls  of  Ihe  ADs 
identified  in  |)aragrai)hs  (k)(l),  (k)(2),  and 

(k)(3)  of  this  AD  for  only  Ihe  air|)lanes 
identified  in  |)aragrai)h  (c)  olThis  AD. 

(1)  AD  2003-14-08.  AmendmenI  39-13227 
(08  FR  41319,  Inly  14,  2003):  The 
re(|i!iremenls  s|)ecified  in  'Table  1  and  Figure 
1  of  that  AD. 

(2)  AD  2000-13-13.  Amendment  39-14000 
(71  FR  33781.  )une  22,  2000:  i:orrected  )ulv 


3,  2000  (71  FR  37980):  All  re(|uiremenl.s  of 
lhal  AD. 

(3)  AD  2008-23-07.  Amendment  39-13728 
(73  FR  00312.  November  10,  2008);  All 
re()uiremenls  olThal  AD. 

(l)  Special  Flight  Permits 

.S])ecial  flight  ])ermits,  as  described  in 
.Section  21.197  and  Section  21.19!l  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.lt)!)).  are  not  allowed. 

(m)  Alternative  Methods  of  (;om))liance 
(AMOCs) 

(1)  'The  Manager.  Seattle  Aircraft 
(;erlificalion  Office  (A(;0).  FAA,  has  Ihe 
authority  lo  a|)])rove  AMO(;s  for  this  AD,  if 
requested  using  Ihe  |)rocedures  found  in  14 
CFR  3!).l!).  In  accordance  with  14  (IFR  39.1!), 
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s(!iul  your  nujuust  to  vour  ])riiu:ipal  iusjMictor 
or  local  Might  .Standards  District  OITico,  as 
a])])ro])ri;it().  II' sending  inidrination  dir(u:tly 
to  tin;  manager  ol  the  ACX).  send  it  to  the 
att(M)tion  of  the  person  idcmtilied  in  tlu; 
Relattul  lid'orination  section  of  this  AD. 
information  inav  he  emaihul  to:  !)-A\M- 

(2)  Ifefore  using  any  approvcid  AM()(i. 
notify  your  ap])ropriate  princi])al  ius])(!ctor. 
or  lacking  a  princi])al  ins])ector.  tin;  manager 
of  th(!  local  flight  standards  district  office/ 
c(!rtificate  holding  district  office!. 

(3)  An  AM()(',  that  proviihis  an  accejitahle 
h!V(!l  of  safety  may  he:  used  for  any  re])air 
niepiired  by  this  AD  if  it  is  a])])rov(!d  hv  the 
I5o(!ing  Ciommercial  Air|)lanes  Organization 
Designation  Authorization  (ODA)  that  has 
h(!(!n  authorized  hy  the  Mauagiir.  .Seiattle 
A(’,().  to  make  those  findings.  For  a  re])air 
method  to  he:  approved,  the  r(!])air  must  meet 
the  certification  basis  of  the!  airplane,  and  the 
api)roval  must  specifically  refer  to  this  AD, 

(n)  Related  Information 

(1)  For  more  information  about  this  AD, 
cenitact  hilfrey  \V.  Palmer,  Aerosjrace 
Engineer,  Systems  and  E(pui)ment  Hranc:h. 
ANM-1.'50.S.  I'’AA,  .Siiattle  Aircraft 
('.(irtification  Office!,  IfiOl  Lind  Av(!nu(!  S\\’., 
Renton,  Washington  98t),T7— ,33,tI);  phoiu!; 
(42.3)  01  7-0472;  fax:  (42,3)  917-()30l):  email: 

(2)  For  s(!rvic(!  information  id(!ntifi(!d  in 
this  AD,  contact  8o(!ing  t',omin{!rcial 
Airplanes,  Alt(!ntion:  Data  S:  .S(!rvic(!s 
Management,  P.O.  Box  3707,  Mti  211-03, 
.S(!alll(!,  Washington  tlOl 24-2207;  t(!l(!|)hon(! 
200-344-300t),  exten.sion  1,  fax  200-7()0- 
3t)8t);  Int(!rnet  htlps:// 

WWW. mvhddingflaat. coni.  You  may  r(!vi(!\v 
co])ies  of  tlu!  r{!f(!r(!nced  s(!rvic(!  information 
at  the  FAy\, 'rrans])ort  Airplane  Dir(!ctorate, 
10t)l  Lind  Av(!nu(!  SW.,  Renton,  Washington. 
For  information  on  the  availability  of  this 
material  at  the  FAA,  call  42.3-227-1221. 

(o)  Material  Incorporated  hy  Reference 

(1)  Th(!  Director  of  the  Federal  Regist(!r 
a]jproved  th(!  incor]K)ration  hy  r(!fen!nc.e 
(IBR)  of  the  service  information  listed  in  tliis 
paragra])h  under  3  U..S.C.  332(a)  and  1  (iFR 
part  51. 

(2)  You  must  use  this  service  information 
as  ajjplicahle  to  do  th(!  actions  recpuriul  hv 
this  AD.  unl(!ss  the  AD  sjM!cifies  oth(!r\vise. 

(3)  The  following  service  information  was 
a|)])roved  for  I13R  on  March  (i.  2013. 

(i)  Hoeing  Service  Bulletin  737-21-1171, 
dated  Fc!t)ruarv  12,  2009. 

(ii)  R(!served. 

(4)  The  following  service  iidbrmation  was 
ap])roved  for  IBR  on  Nov(!nd)(!r  7,  2012  (77 
FR  00290,  October  3.  2012). 

(i)  Boeing  Alert  .Service  Bulletin  737- 
,31A1332,  R(!vision  1.  dat(!d  )une  24.  2010. 

(ii)  Boeing  Alert  .S(!rvic(!  Bulh!tin  737- 
31A1332.  R(!vision  2.  datiul  August  18.  2011. 

(iii)  Bo(!ing  Alert  .S(!rvic(!  Bulh!tin  737- 

,31 A1 3.32.  Revision  3.  datiid  March  28.  2012. 

(4)  For  servic:e  information  id(!ntifi(!d  in 
this  AD.  contat;t  Bo(!ing  Oonmu!rcial 
Air|)lanes,  Att(!ntion:  Data  S(!rvices 
Management.  P.O.  Box  3707,  M(i  211-03. 
.S(!atlle,  Washington  98124-2207;  telephone 
200-.344-3000.  extension  1;  fax  200-700- 


.3080:  lntern(!t  https:// 
www.nivliocinfrficat.com. 

(3)  You  may  vi(!W  this  s(!rvic(!  information 
at  th(!  l''AA.  Transport  Airplaiu!  Diriu-.toratc!, 
ItiOl  Lind  AveniU!  SW.,  R(!nton.  Washington. 
For  information  on  tiu!  availability  of  this 
material  at  the  FAA,  call  42.3-227-1221. 

(0)  You  may  vi(!w  this  s(!rvici!  information 
that  is  incorporattxl  hy  ref(!r(!nc(!  at  th(! 

National  Archives  and  R(!cord.s 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-0036.  or  go  to:  http:// 
www.orchivcs.gov/l'cdcriil-rcf'istcr/cl'r/ihr- 
lacdtions.htinl. 

lssu(!d  in  Renton.  Washington,  on  )anuarv 
9.2013. 

Kaleni!  (].  Yanamura, 

Acting  A/nnng(.T.  'I'ninsport  Airplnni; 
Directorate,  Aircraft  Certification  Service. 

It  K  Uoc.  2(n:i-(n72()  Filed  1-29-1  :i;  8:4,3  :im| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  F A A-201 3-0030;  Directorate 
Identifier  2012-NE-42-AD;  Amendment  39- 
17325;  AD  2013-02-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pIc  Turbofan  Engines 

AGENCY:  Fodoral  Aviation 
Adinini.stration  (FAA),  DOT. 

ACTION:  I'inal  rulo;  r(!(|uo.st  for 
connnont.s. 

SUMMARY:  Wo  aro  adopting  a  now 
airvvorthino.ss  diroctivo  (AD)  for  all 
Roll.s-Royoo  jilo  RB211-Tront  970-84. 
RB211-fronl  970B-84.  RB211-Tront 
972-84,  RB211-Tront  972B-84,  RB211- 
Tront  977-84,  RB211-Tront  977B-84 
and  RB211-Tront  980-84  turbofan 
ongino.s.  This  AD  rocjniros  on-wing 
inspoctions  of  low-jiressuro  turbino 
(LPT)  disk  soal  fins  and  intorstago  .soaks 
whon  post-flight  roviow  indioatos 
Engino  Hoaltb  Monitoring  (EHM) 
vibratory  maintonanco-alort  limits  woro 
oxooodod  in  flight.  Tho  AD  also  roquiros 
in-sbop  inspoctions  of  tho  LPT  disk  .soal 
fins  and  intorstago  .soaks  to  dotoct  cracks 
or  dainago  and,  doiionding  on  tho 
findings,  accomplisbmont  of  corrective 
action.  This  AD  is  ])romj)tod  by  a  Trent 
900  engine  oxjiorioncing  LPT  stage  2 
disk  intorstago  soal  material  loss  ami 
incniasod  low-])ro.s.suro  rotor  vibration 
while  in  flight.  Wo  aro  issuing  this  AD 
to  prevent  cracks  in  tho  LPT  (lisk,  which 
could  result  in  uncontainod  engine 
failure  and  damage  to  tho  airjilano. 
DATES:  This  AD  becomes  effective 
Fehrnarv  14,  2018. 


We  must  receive  comments  on  this 
AD  by  March  18,  2018. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  hy  reference 
of  a  certain  publication  listed  in  the  AD 
as  of  Fehrnarv  14,  2018. 

ADDRESSES:  You  may  send  comments  hv 
any  of  the  following  methods: 

•  Federal  eRiileiiuiking  Portal:  do  to 
littp://\v\\  \\’.regiilations.aov  and  follow 
the  instructions  for  sending  vour 
comments  electronicallv. 

•  MaiI:\hS.  Department  of 
Transportation,  1200  New  Jersev 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  W12-140.  Washington.  DG 
20590-0001 . 

•  Hand  Deliverv:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidavs. 

•  Ff/.v;  (202)  498-2251. 

For  .service  information  identified  in 
this  AD.  contact  Rolls-Royce  pic, 
Gorporate  Gommunications,  P.O.  Box 
81,  D(!rhv.  England,  DE248B);  phone; 
011-44-1882-242424;  fax:  011-44- 
1882-245418,  or  email:  http:// 
www.rolls-rovce.coin/contact/ 
civil  team. jsp.  Yon  may  view  this 
.service  information  at  the  FAA.  Engine 
Jx  Pro))eller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01808. 
For  information  on  the  availability  of 
this  material  at  the  FAA,  call  781-288- 
7125. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regiilatinns.aov:  or  in  person  at  the 
Dockcit  Opiiiations  office  between  9  a.m. 
ami  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  regidatorv 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (phone: 
(800)  047-5527)  is  the  same  as  the  Mail 
addre.ss  provided  in  the  ADDRESSES 
section.  Gomments  will  he  available  in 
the  AD  docket  shortly  after  receijit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Gnien,  Aerosjiace  Engineer, 
Engine  Gertification  Office,  FAA.  Engine 
&  Propeller  Directorate,  12  Nenv  England 
Executive  Park.  Burlington,  MA  01808; 
phone:  781-288-7754;  fax:  781-288- 
7199;  email:  rohert.green@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

The  European  Aviation  Safetv  Agency 
(EA.SA),  which  is  the  Technic:ai  Agent 
for  the  Member  States  of  the  European 
Gomimmity.  has  issued  EASA 
Airworthiness  Directive  2012-0220, 
dated  October  22.  2012,  a  Mandatorv 
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(k)ntinuing  Airworthiness  Inldrmation 
(referred  to  after  this  as  “the  MCAl"),  to 
eorreet  an  im.safe  condition  for  the 
sjiecified  products.  The  MCAl  states: 

I'ollowinK  a  reveiiiK!  scirvict;  lli^lil.  a  'front 

onf>ino  oxporiinicod  incKiasocl  low- 
pnissurc!  vibration.  TIh!  vil)ration  did  not 
oxc:ood  anv  ongino  limits,  and  tlio  (!n}>iiu!  was 
not  shut  down  duriii}'  llight.  ll|)on  post-nii>lit 
inspection  of  tlio  (mgino.  debris  was  found  in 
tb(!  exbaust  tail  pipe  and  tlu;  (!n<>ine  was 
nnnovcid.  The  results  of  a  snbsetpumt  strip 
inspcn.tion  revtsded  ibat  tbe  sta«e  2  I.ow- 
I’ressun!  'fiirbine  (bP'I')  disc  had  suffenul 
material  loss  from  a  portion  of  tin;  Interstage 
.S(!al  {KSS)  ansi  of  tbe  disc,  with  impact 
damage  to  downstream  bP'f  stagcis.  All  debris 
was  c:ontained  within  the  imgine  casings. 

I‘r(diminarv  findings  show  that  tbe  l.S.S  fin 
bad  niblMul  into  tbe  stage  2  vam;  bonevcomb 
seal,  which  ovmheated  and  crackeil.  finally 
ixisulting  in  releasing  a  ])ortion  of  tbe  IS.S  area 
of  tbe  disc. 

This  i:ondition.  if  not  d(!t(!ct(!d  and 
corriHited.  could  lead  to  LPT  stage  2  disc 
cracks.  i)ossiblv  resulting  in  an  uncontained 
engine  failure!  and  subsiHpu^nt  damage  to  tbe 
aero|dane. 

Wo  tiro  issuing  this  AD  to  jirovont  cracks 
in  tlio  LP'r  disks,  which  could  result  in 
uncontainod  ongino  failnro  and  dainago 
to  the  airplane.  You  may  obtain  further 
information  hy  examining  the  MCAl  in 
the  AD  docket. 

Relevant  Service  Information 

RR  has  issued  Rejieater  Technical 
Variance  125()(>().  Issue  1.  dated  July  27. 
2012:  Repeater  Technical  Variance 
1250.58,  l.ssue  2.  dated  August  14,  2012: 
Alert  Non-Modific:ation  Service  Hulletin 
(NMSB)  RB.211-72-AH0.54.  Initial 
issue,  dated  September  14.  2012:  and 
Alert  NMSB  RB.211-72-AM0.54. 
Revision  1,  dated  November  5.  2012. 

The  actions  described  in  this  service 
information  are  intended  to  correct  the 
unsafe  condition  identified  in  the 
MCAl. 

FAA’s  Determination  and  Requirements 
of  This  AD 

This  product  has  heim  approved  by 
the  United  Kingdom  and  is  ajqiroved  for 
operation  in  the  Unitiui  .States.  Pursuant 
to  onr  bilateral  agreement  with  the 
Rurojiean  Community,  they  have 
notified  ns  of  the  unsafe  condition 
described  in  the  MCAl  and  .service 
information  referenced  above.  We  are 
issuing  this  AD  because  we  evaluated 
all  information  provided  by  RASA  and 
determined  the  unsafe  condition  exists 
and  is  likely  to  exist  or  develo])  on  other 
products  of  the  .same  type  design.  This 
AD  riHiuires  on-wing  inspections  of  LP'f 
disk  seal  fins  and  interstage  seals  when 
post-flight  review  of  the  EMM  low- 
pre.ssure  rotor  (Nl)  vibration  data 
indicates  maintenance-alert  limits  were 


exceeded  in  flight.  The  AD  also  reiiuires 
in-shop  inspections  of  the  LPT  disk  seal 
fins  and  interstage  seals  to  detect  cracks 
or  damage  and.  depending  on  the 
findings,  the  accomplishment  of 
corrective  action. 

FAA’s  Determination  of  the  Effective 
Date 

No  domestic  operators  u.se  this 
product,  'fherefore,  we  find  that  notici; 
and  opportunity  for  jirior  ])uhlic 
comment  are  unneces.sarv  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

(Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety,  and 
we  did  not  ])recede  it  hv  notice  and 
opportunity  for  public  comment.  We 
invite  yon  to  .send  any  written  relevant 
data,  views,  or  arguments  about  this  AD. 
.Si‘nd  your  comments  to  an  address 
listed  under  the  ADDRESSES  .section. 
Include  “DockiJt  No.  EAA— 201 3-()()3(); 
Directorate  Identifier  2012-NE-42-AD” 
at  the  beginning  of  your  comments.  We 
s])ecifically  invite  comments  on  the 
overall  regulatorv,  economic, 
environmental,  and  energy  asjiects  of 
this  AD.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  this  AD  because  of  tho.se 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 

WWW’. ivguldt ions. ^ov,  including  any 
personal  information  vou  ])rovide.  We 
will  also  po.st  a  rejiort  summarizing  each 
substantive  verbal  cont.ict  with  I’’AA 
|)er.sonnel  concerning  this  AD.  Using  the 
search  function  of  the  Web  site,  anyone 
can  find  and  read  the  comments  in  any 
of  our  dockets,  including,  if  jirovided. 
the  name  of  the  individual  who  sent  the 
comment  (or  sigmul  the  comment  on 
behalf  of  an  association,  husine.ss,  labor 
union,  etc.).  You  may  review  the  DOT’s 
complete  Ibivacy  Act  Statement  in  the 
Federal  Register  jinhlished  on  .Ajnil  11, 
2()()()  (85  ER  19477-78). 

Authority  for  This  Rulemaking 

'I'itle  49  of  the  United  States  Code 
specifies  the  FAA's  anthoritv  to  i.ssne 
rules  on  aviation  safety.  Subtitle  1, 
section  lOH.  descrihiis  the  authority  of 
the  FAA  Administrator.  “Subtitle  Yll: 
Aviation  Programs,”  de.scrihes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “.Subtitle  \31, 
l^ut  A,  .Suhpart  Ill,  Section  44701: 
(General  requirements.”  Under  that 
section,  (kingress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  jirescrihing  regulations 


for  ])ractices,  miithods,  and  procedures 
the  Administrator  finds  nece.ssarv  for 
safety  in  air  commerce.  'I'liis  regulation 
is  within  the  scope  of  that  authority 
hecau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  diwelop  on 
])roducts  identified  in  this  rulemaking 
action. 

Regulatory  Finding.s 

We  determined  that  this  AD  will  not 
have  federalism  inqilications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  .States,  on  the  relationshij)  between 
the  national  government  and  the  .States, 
or  on  the  distribution  of  power  and 
riisponsihilities  among  the  various 
levels  of  government. 

For  the  masons  disenssod  ahovo,  I 
cortify  this  AD: 

1.  Is  not  a  “significant  regulatorv 
action”  under  Executive  Order  12888; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034,  February  28.  1979):  and 

3.  Will  not  have  a  significant 
economic  imjiact,  positive  or  negative, 
on  a  substantial  numh(!r  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  ])re])ared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  (^FR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  rixul  as  follows: 

Authority:  4!)  10()(g).  4011:1,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adiling 
the  following  new  AD: 

20i:i-4)2-04  Rolls-Royce  pic:  Amendnuint 
.'10-17:12.5;  Docket  No.  FAA-201  :i-00:i0; 
Directorate!  l{l(!ntilier  2012-NF-42-AD. 

(a)  Kn'ec:tive  Date 

'I’liis  airworthiness  (lir(!ctiv(!  (AD)  becomes 
(!ir(!cliv(!  l'’(!l)ruarv  14,  201  :i. 

(h)  Affected  Alls 
None. 

(c)  Applii:ahility 

'I'his  AD  a|)])lies  to  Rolls-Royce  ])lc  (RR) 
RI1211-'rrenl  070-84.  RB211-Trent  07011-84, 
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RH211-Ti(!I1I  972-84,  8152 l  l-'l’niiit  97213-84, 
K132n-'rr(!nt  977-84,  R1321  l-rionl  97713-84, 
iind  R13211-'rionl  980-84  onginos.  nil  sinial 
niiinlxM's. 

(cl)  Riiiison 

riiis  AD  was  |)r()in|)l(!(l  l)y  a  'rront  900 
oiiginc!  cixpciriciiicing  l()w-])r(!ssur(!  turbine! 
(LI’T)  stage!  2  disk  int(!rstage!  semi  inale!rial 
loss  and  ine:n!as(!d  low-premsure!  rotor 
vibration  while!  in  i’light.  \Ve!ar(!  issuing  this 
AD  to  ])re!V(!nt  e:rae:ks  in  the!  bRT  disk,  wbiedi 
e:oidei  remult  in  une:ontain(!d  e!ngin(!  I’ailun! 
and  damage!  to  tiu!  air))lan(!. 

(c!)  Aedions  and  (innipliane:e! 

llnle!ss  idre!ady  done!,  ele)  the!  le)lle)wing. 

(1)  Alte!r  e!ve!ry  I’light  al'te!r  the!  e!ire!e:tive!  elate! 
e)l  this  AD,  re!vie!w  the!  Engine!  lle!alth 
Meenitoring  (ElIM)  le)W-pre!ssure!  reiteer  (Nl) 
vihratiein  elata.  II  ye)u  line!  that  the!  incixiniuin 
iinel  ;ive!rage!  vihratie)ns  e!xe:e!e!el  0.7  ine:he!s/se!e; 
(ips)  anel  0.5  i])s.  re!spe!e:tive!ly,  the!n  within  10 
e!ngine!  llight  e:ye;le!S.  exinl'inn  that  the! 
vibration  elata  was  not  the!  imsult  eji  indie;ate)r 
e!rre)r. 

(2)  11  yeni  e:anne)l  she)W  tlmt  the!  vihratie)n 
iiuTemso  was  e;(nisc!el  by  inelie:ate)r  e!rre)r, 
ins|)e!e:t  the!  ER'l'  disk  se!al  tins  anel  inteersteige! 
se!als.  Use!  RR  Re!pe!ate!r 're!e;hnie:al  \^ariane:e! 
125000,  Issue!  1.  eltite!el  |idy  27.  2012,  te)  ele) 
the!  ins])e!e;lie)ns. 

(3)  Arte!r  the!  e!lTe!e;tive!  elate!  e)l  this  AD.  at 
eme:h  e!ngine!  she)])  visit  inspeeed  the!  El’T  elisk 
.se!cd  tins  anel  inte!rst:ige!  seeals.  Use!  RR  Ale!rt 
Ne)n-Me)elirie:atie)n  Seirviea!  15ulle!tin  R13.211- 
72-AI1054.  Re!visie)n  1.  elate!el  Ne)ve!nihe!r  5. 
2012,  e)r  Initial  Issue!,  el;ite!el  Se!pte!inhe!r  14. 
2012,  te)  ele)  the)  ins])e!e:tie)ns. 

(4)  II.  eluring  the!  ins])e!e:tie)n  re!e]uire!el  by 
pin:ignij)hs  (e!)(2)  e)r  (t!)(:3)  eel'this  AD.  ye)u  Iinel 
;iny  e:rae;ks  in  the!  disk  se!al  fins  e)r  theit  the! 
inte!rstiige!  semis  iire!  missing  se!;il  inate!rial. 
re!plae;e!  the!  j)arts  with  harelweire!  e!ligihle!  le)!’ 
installiitieni  he!iore!  imturning  the!  e!ngine!  te) 
seerviem. 

(0  DRlinitiniis 

l'’e)r  the!  j)ur])e)se!S  e)l  this  AD,  a  she)j)  visit 
is  ele!iine!d  as  whe!ne!ve!r  e!ngine!  niainte!nane:e! 
pe!rl’e)rine!el  prie)r  te)  roinsteellation  re!e|uire!s  e)ne! 
of  the!  following: 

(1)  Se!])aration  of  a  ])air  of  major  imiting 
ongino  module!  flange!s.  lle)we!ve!r,  se)])aratie)n 
of  flange!S  sole!ly  for  the!  ])urpe)se!  e)f  shipme!nt 
withe)ut  suhse!e|ue!nt  inte!rnal  maintonaneie!  is 
ne)t  a  she)])  visit.  Se!])aratie)n  e)f  the!  e!Xte!rnal 
ge!<irhe)x  eingine!  mating  flangem  e)r  immeeval  e)f 
the)  e!xte!rnal  gemrhox  is  alse)  ne)t  e:lassifie!el  as 
a  she)])  visit. 

(2)  Re!me)val  e)f  a  disk,  huh,  or  s])oe)l. 

(g)  (Ji'Rclil  for  Provious  Ae:tie)ns 

If  you  te)e)k  e:e)rre!e:tive!  ae:tie)n  heefore!  the! 
e!ffe!e;tive!  elate!  e)f  this  AD  in  ae:e;orelane:e!  with 
RR  Re!])e!cite!r  're!e:hnie:al  V:!ri;me;e:  125058. 
Issue!  2.  elate!el  August  14.  2012.  fe)r  ele!te!e;te!el 
e!xe;e!ssive!  vihnitie)!).  ye)u  me!t  tho  ins])e!e:tie)n 
re!e]uire!me!nts  e)f  this  AD. 

Ill)  Alternative!  Methods  of  (ie>in])liane:e 
(AMOCs) 

The!  Maneiger,  Engine  tie!rtifie;cilie)n  (lffie;e!, 
may  a])])rove)  AMOCs  for  this  AD.  Use  the 
])roe:edure!s  found  in  14  (3’R  39.19  to  make 
your  re!C]uest. 


(i)  Related  Inrorinatiein 

(1)  Eor  more  inforimition  about  this  AD, 
e;e)ntiie:t  Robert  Ureen,  Ae!re)s])ae:e!  I'ingineer, 
Engine  (’,e!rtifie:atie)n  {)ffie:e,  EAA,  Engine 
l’re)])e!lle!r  Direeitonite.  12  New  England 
Exeeidive  I’eirk,  13urlingte)n,  MA  01803: 

])he)ne!:  781-238-7754;  fax:  781-238-7199; 
eiinai I :  roharl.graaniSlfaa.gov. 

(2)  Refer  to  MUAl  Euro])eim  Aviation 
Siifety  Age!ne:y  AD  2012-0220.  eleiteel  C)e:te)he!r 
22.  2()12. 

(j)  Material  Ine;e>rpe>rale!el  hy  Refe!rene;e 

(1 )  The  Dire!e:lor  of  the  Eederal  Register 
a])])re)ve!el  the  ine:e)r])e)ratic)n  by  re!fe!re!ne:e! 

(115R)  of  the  se!rvie;e!  information  listed  in  this 
])aragr<)])h  under  5  U..S.(',.  552(:i)  anel  1  C’.ER 
])art  51. 

(2)  You  must  use  this  servie:e!  information 
as  a])])lie:ahle  to  do  the  ae:tions  ree]uireel  by 
this  AD.  unless  the  AD  spee:ifies  otherwi.se. 

(i)  Rolls-Rove:e!  ])ie:  (RR)  Non-Modifie:ation 
Servie;e!  Hulleiin  (NMSI3)  R11.21 1-72-Al  1054. 
Initial  Issue,  dated  September  14.  2012. 

(ii)  RR  NMS13  Rf3.211-72-Allt)54.  Revision 
1,  dated  November  5.  2t)12. 

(iii)  RR  Re])eate!r  T(!e:hnie;al  Variane:e 
125000.  Issue  1.  dated  July  27.  2012. 

(3)  Eor  servie:e!  information  identified  in 
this  AD,  e:ontac;t  Rolls-Rove:e!  ])le:,  (ior])orate! 
(;onummie:ations.  I’.O.  15ox  31.  Derhv. 
England.  DE24813);  ])he)ne:  011-44-1332- 
242424;  fax;  011-44-1332-24.5418,  or  email; 
htlpj/www.rolls-roycv.com/conldci/ 

(4)  You  mav  view  this  servie:e  information 
at  EAA.  EAA,  Engine  &  Pro])eller  Diree;torate!. 
12  New  E'ngland  Exe!e:utive  Park,  llurlington. 
MA.  Eor  information  on  the  availability  of 
this  material  at  the  EAA,  e:all  781-238-7125. 

(5)  You  may  view  this  servie;e  information 
at  the  National  Are:hive!s  and  Ree:ords 
Administration  (NARA).  Eor  information  on 
the  availability  of  this  material  at  NARA.  e:all 
202-741-0030.  or  go  to;  lillp:// 
\\u\y.(ircIii\'f;s.}’o\’/lrcli;ml-iv}>istf;r/t:lr/il)r- 
locdlinns.html. 

Issued  in  Hurlington,  Massae:husetts,  on 
January  15.  2013. 

'I'homas  A.  Boudreau, 

Acting  Manager,  Engine  &■  Propeller 
Directorate,  Aircraft  Certification  Service. 

IFR  Doe:.  20i:i-m;ilil  Filed  l-29-i;i;  »:4,5  ain| 
BILLING  CODE  4910-13-? 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  68 

[Docket  No.  DOD-2009-OS-0034] 

RIN  0790-AI50 

Voluntary  Education  Programs 

AGENCY:  Office!  of  tho  IJnelor  Soe:rotary  of 
Dciton.so  for  I’orsonnol  and  Roadino.ss, 
DoD. 

ACTION:  P’inal  rulo;  notice)  of  .stay. 

SUMMARY:  On  FrieJay,  Doetombor  7,  2012 
(77  FR  72041-7295()),  tlu)  Deijiartmenit  of 


Dedeni.se!  |)ul)li.she:ei  a  final  rule)  in  the) 
Federal  Register  titleel  Voluntarv 
Eelue:ation  Freigrains.  Snt).se!e]ue!nt  te)  the 
j)uhlie;atie)n  of  that  rule,  the  Department 
elise:e)ve)re)el  that  the  e!ffe)e;tive)  elate  in  the 
DATES  .se)e:tie)n  was  e:ale;ulate!el 
ine;e)rre!e:tly.  I’he  DoD  is  taking  ae:tie)n  te) 
stay  the  rule  te)  the  aj)j)re)priate!  e)ffe)e:tive) 
elate. 

DATES:  Effe!e:tive)  January  30.  2013.  32 
(3"R  j)art  08  is  staved  until  Fehrnarv  .'). 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Te)])|)ing.s.  .571-372-048.'). 

Dated:  January  25.  2013. 

Aaron  Siegel, 

Alternate  OSD  Federal  Itegister  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  2013-01988  Filed  1-29-13:  8:4.5  ainl 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[USCG-201 3-0031] 

Drawbridge  Operating  Regulations; 

Gulf  Intracoastal  Waterway,  Belle 
Chasse,  LA 

agency:  Coast  (hiarel,  DHS. 

ACTION:  Notice  of  deviation  from 
drawbridge  regulation. 

SUMMARY:  File  Coa.st  Cuarel  lias  i.ssueel  a 
temjiorarv  deviation  from  the  ojierating 
.sc.heelnle  that  governs  the  Louisiana 
State  Route  23  (LA  23j  vertie:al  lift  span 
bridge,  al.so  known  as  the  Judge  Perez 
Bridge,  across  the  Gulf  Intracoa.stal 
Waterway  (Algiers  Alternate  Route), 
mile  3.8,  at  Belle  Chasse,  Plaquemines 
Parish.  Louisiana.  This  deviation  is 
necessary  to  repair  bridge  machinery 
and  to  rej)lace  the  wire  rojies  of  the 
bridge.  This  deviation  allows  the  bridge 
to  remain  edosed  to  navigation  for  eight 
c:on.see:utive  days  in  order  to  perform 
scheduled  maintenance. 

DATES:  This  deviation  is  effective  from 
()  a. 111.  on  Sunday,  Fehrnarv  24.  2013, 
until  ()  a. Ill.  on  Monday,  March  4,  2013. 
ADDRESSES:  The  docket  for  this  notice, 
docket  luimher  I JSCC-2()1 3-0031 ,  is 
available  online.  To  view  it,  go  to  http:// 
WWW. ivgiihit ions. gov,  tyjie  the  docket 
numher  in  the  “.SEARC'D”  box  and  click 
“SEARCH.”  Click  on  Ojien  Docket 
Folder  on  the  line  associated  with  this 
notice  of  deviation.  Yon  may  also  visit 
the  Docket  Management  Facility  in 
Room  \V12-140  on  the  ground  floor  of 
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the  Dcipartnient  of 'rransjiortation  West 
liuilding.  1200  New  )ersey  Avenue  SE., 
Washington,  D(^  20500,  i)etween  0  a. in. 
and  5  p.in.,  Monday  through  Friday, 
except  Fiideral  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  hav(!  (piestions  on  tliis  tein])orarv 
deviation,  call  or  email  David  Frank, 
Bridge  Adinini.stration  Branch,  (loast 
(luard.  telephone  (504)  071-2128,  email 
I')(tvi(Liu.fr(tnk@iis(:g.niil.  If  you  have 
(luestions  on  viewing  the  docket,  call 
Docket  Operations,  telejihone  202-30(j- 
0820. 

SUPPLEMENTARY  INFORMATION:  O.E.O., 

Inc.  on  behalf  of  the  Louisiana 
Dejiartment  of  Transportation  and 
Diivelopment  (LDOTD)  has  nupiested  a 
temjiorary  deviation  in  order  to  jiia  form 
maintenance  on  the  .State  Route  23  (LA 
23)  vertical  lift  span  bridge,  also  known 
as  the  lodge  Perez  Bridge,  acro.ss  the 
Gulf  Intracoastal  Waterway  (Algiers 
Alternate  Route),  mile  3.8,  at  Belle  * 
Ohas.se,  Plaipiemines  Pari.sh,  Louisiana. 
This  maintenance  is  necessary  to  make 
mechanical  repairs  to  the  bridge  and  to 
replace  the  wire  ropes  on  the  bridge. 
This  temporary  deviation  will  allow  the 
bridge  to  remain  closed  to  navigation 
position  continuously  from  8  a.m.  on 
.Sunday,  February  24.  2013.  until  0  a.m. 
on  Monday,  March  4.  2t)13.  During  the 
closure  the  draw  will  not  he  able  to 
o])en  for  emergencies.  Currently,  as 
spetafied  in  33  (3’R  117.451(1)),  the 
draw  opens  on  signal;  excejit  that,  from 
0  a.m.  to  8:30  a.m.  and  from  3:30  p.m. 
to  5:30  p.m.  Monday  through  Friday, 
excejJt  Federal  holidays,  the  draw  need 
not  he  opened  for  the  ])assage  of  vessels. 

The  .State  Route  23  vertical  lift  span 
drawbridge  across  the  (kilf  Intracoastal 
Waterway  (Algiers  Alternate  Route), 
mile  3.8.  at  Belle  Cha.sse.  Louisiana  has 
a  vertical  clearance  of  40  feet  above 
mean  high  water  in  the  closed-to- 
navigation  jjosition  and  100  feet  above 
mean  high  water  in  the  open-to- 
navigation  position.  Navigation  on  the 
waterway  consists  ])rimarily  of  tugs 
with  tows,  commercial  fishing  ve.ssels, 
and  occasional  recreational  craft. 
Mariners  may  use  the  Gulf  Intracoastal 
Waterway  (Harvey  (kmal)  to  avoid 
unnecessary  delays.  'I'he  Coast  Guard 
has  coordinated  this  closure  with  the 
(hilf  Intracoastal  (kmal  Association 
((d('.A).  The  GK'A  representative 
indicated  that  the  ve.s.sel  operators  will 
he  able  to  schedule  transits  through  the 
bridge  such  that  oj)eration.s  will  not 
significantly  he  hindered.  Thus,  it  has 
been  determined  that  this  closure  will 
not  have  a  significant  effect  on  these 
ves.sels.  This  closure  is  considered 
necessary  for  rejiair  of  the  bridge. 


In  accordance  with  33  GFR  117.35(e), 
the  drawbridge  mu.st  return  to  its  regular 
operating  .schedule  immediately  at  the 
end  of  the  effective  period  of  this 
temporary  deviation.  This  deviation 
from  the  operating  regulations  is 
authorized  under  33  Gl'R  117.35. 

Dated:  laiiuary  22,  201  :t. 

David  M.  Frank. 

Bridf’c  Adminislidlor. 

II'R  Doc.  2ai:i-in‘l42  Filed  H:4.'>  am| 

BILLING  CODE  9110-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-201 3-0010] 

RIN  1625-AAOO 

Safety  Zone;  Grain-Shipment  Vessels, 
Columbia  and  Willamette  Rivers 

agency:  G.oa.st  Guard.  DI  LS. 

ACTION:  Temporary  interim  rule  and 
request  for  comments. 

SUMMARY:  The  Goast  Guard  is 
e.stahlishing  a  temjjorary  .safety  zone 
around  all  inbound  and  outhouml  grain- 
shipment  vessels  involved  in  commerce 
with  the  (xilumhia  (bain  facility  on  the 
Willamette  River  in  Portland,  C)R.  the 
United  Grain  Goi'iKiration  facilitv  on  the 
(iolumhia  River  in  Vancouver.  VVA,  the 
Temco  Irving  facility  on  the  Willamette 
River  in  Portland.  GR.  or  the  Temco 
Kalama  facility  on  the  (kilumhia  River 
in  Kalama.  WA  while  they  are  located 
on  the  (k)lumhia  and  Willamette  Rivers. 
I’his  safety  zone  extends  to  waters  500 
yards  ahead  of  the  vessel  and  200  yards 
abeam  and  astern  of  the  vessel.  This 
safety  zone  is  being  established  to 
ensure  that  ])rotest  activities  relating  to 
a  labor  dispute  do  not  create  hazardous 
navigation  conditions  for  any  vessel  or 
other  river  user  in  the  vicinity  of  the 
safety  zone. 

DATES:  I’his  rule  is  effective  with  actual 
notice  from  January  17,  2013  until 
January  30,  2013.  It  is  effective  in  the 
Federal  Register  from  January  30,  2013 
until  April  20,  2013. 

(kimments  and  related  material  mu.st 
he  received  hv  the  Goast  Guard  on  or 
before  March  !,  2013. 

Reipiests  for  ])uhlic  meetings  mu.st  he 
received  by  the  Goast  Guard  on  or  before 
February  0,  2013. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  Docket  Number 
I JSGG-201 3-0010.  To  view  documents 
mentioned  in  this  preamble  as  being 


available  in  the  docket,  go  to  Idtp:// 
\v\v\\’.iv<>iil(i1i()ns.gov,  tyj)e  the  docket 
number  in  the  “.SEARGH”  box  and  click 
“.SEARf’.l  1.”  Glick  on  ‘‘()|)en  Docket 
Folder”  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
W1 2-140  on  the  ground  floor  of  the 
De])artment  of  Transiiortation  West 
Building,  1200  New  Jersey  Avenue  .SE.. 
Washington.  D(]  20500,  between  0  a.m. 
and  5  |).m.,  Monday  through  Friday, 
exce])t  Federal  holidays. 

You  may  submit  comments,  identified 
by  docket  number,  using  any  one  of  the 
following  methods: 

(1)  Faaaral  (dhihumikin}’  Portal: 
hiti)://\\’\v\\’.ragiiIations.<io\’. 

(2)  Pax:  (202)  403-2251. 

(3)  Mail  or  Dalivaiy:  Docket 
Management  Facility  (M-30),  II..S. 
Department  of  Tran.s])ortation.  West 
Building  Ground  Floor.  Room  Wl  2-140, 
1200  New  Jersey  Avenue  .SE., 
Washington,  DG  20500-0001.  Deliveries 
ac:cepted  between  0  a.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidavs.  The  telejihone  number  is  202- 
300-0320. 

.See  the  "Public  Participation  and 
Re(]nest  for  (k)mment.s"  jiortion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  further  instructions  on 
submitting  comments.  To  avoid 
du])lication,  jilease  u.se  only  one  of 
the.se  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (piestions  on  this  rule,  call  or 
email  Ensign  Ian  P.  McPhillijis, 
Waterways  Management  Division, 
Marine  Safety  Unit  Portland,  U.S.  Goast 
Guard;  telephone  (503)  240-0310,  email 
MSUPDX\V\VM@uscg.miI.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Reiu^e  V. 
Wright,  Program  Manager,  Docket 
Operations,  telejihone  (202)  300-0820. 
SUPPLEMENTARY  INFORMATION: 

Tal)le  of  Acronyms 

DI  l.S  Deparlnienl  of  I  loniolaiul  .Security 

FR  Federal  Register 

NPRM  Notice  of  Projiosed  Rulemaking 

A.  Public  Participation  and  Request  for 
(Comments 

We  encourage  you  to  ])artici])ate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  he  ])osted 
without  change  to  hit}):// 
wivw.rcgalations.gov  and  will  include 
any  jier.sonal  information  you  have 
provided. 

1.  Sahinitting  (ioinniants 

If  you  submit  a  comment,  please 
include  the  docket  numher  for  this 
rulemaking,  indicate  the  s])ecific  .section 
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of  tliis  docunienl  to  which  each 
coinnient  applies,  and  provide  a  reason 
for  eacli  suggestion  or  reconunendation. 
You  may  suhiuil  your  comments  and 
material  online  at  hit]):// 
\v\v\v.r()<iiiI(itioiis.gov,  or  hy  fax,  mail,  or 
hand  delivery,  hut  phxise  use  only  oin; 
of  th(!se  means.  If  von  snhmit  a 
comment  online,  it  will  he  considenid 
received  hy  the  (ioast  (Inard  when  yon 
sncc(!ssfnlly  transmit  the  comment.  If 
yon  fax,  hand  deliver,  or  mail  your 
comnnmt,  it  will  h(!  considered  as 
having  been  received  hy  the  (loast 
(hiard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  yon  include  your  name  and  a 
mailing  address,  an  email  aildress,  or  a 
telephone  mnnher  in  the  body  of  vonr 
document  so  that  we  can  contact  yon  if 
we  have  (jiiestions  regarding  yonr 
snhmi.ssion. 

'Fo  snhmit  yonr  comment  online,  go  to 
http://\v\\’\v.io]’ul(itions.gov,  tyjje  the 
docket  mnnher  in  the  “SEARCH”  box 
and  click  “SEARCH.”  Click  on  “Snhmit 
a  Comment”  on  the  line  associated  with 
this  rulemaking. 

If  yon  snhmit  yonr  comments  hy  mail 
or  hand  deliv(;rv.  snhmit  them  in  an 
nnhonnd  format,  no  larger  than  8V2  hv 
11  inches,  sintahle  for  co])ying  and 
electronic  filing.  If  yon  snhmit 
comments  hy  mail  and  would  like  to 
know  that  they  reached  tin;  Facilitv, 
please  enclose  a  stamp(xl,  self-addressed 
postcard  or  enveloj)e.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  yonr 
comments. 

2.  Viewing  (ioininenls  (ind  Dociinwnts 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.regiiIations.gov.  tyjie  the 
docket  number  in  the  “SEARCH”  box 
and  click  “SEARCH.”  Click  on  Open 
Docket  Folder  on  the  line  associated 
with  this  rulemaking.  Yon  may  also  visit 
the  Doc;ki;t  Management  F’acility  in 
Room  W12-140  on  the  ground  floor  of 
the  Department  of  Transportation  We.st 
Building,  1200  New  J(!rsey  Avenue  SE., 
Washington,  DC  20.590,  between  9  a.m. 
and  .5  p.m.,  Monday  through  F'riday, 
exce])t  Federal  holidays. 

3.  Privacv  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
onr  dockets  hy  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  hnsinciss,  labor 
union,  etc.}.  Yon  may  review  a  Privacy 
Act  notice  rcigarding  onr  jnihlic  dockets 


in  the  January  17,  2008,  i.ssne  of  the 
Federal  Register  (73  FR  3310}. 

4.  Pnhiic  Meeting 

Wc!  do  not  now  ])lan  to  hold  a  pnhiic 
meeting.  But  yon  may  snhmit  a  recpie.st 
for  one,  using  one  of  the  methods 
specificid  nncler  ADDRESSES.  Plccase 
explain  why  yon  believe  a  pnhiic 
meeting  would  he  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  ])lace  announced  hy  a  later  notice 
in  the  Federal  Register. 

B.  Regulatory  History  and  Information 

The  Coast  Chiard  is  issuing  this  final 
rule  without  prior  notice  and 
opportunity  to  comment  pursuant  to 
authority  under  .sc^ction  4(a}  of  the 
Administrative  Procedure  Act  (APAJ  (.5 
II.S.C.  .5.53(1)11.  'Fhis  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opj)ortnnity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  ])rocednre.s  are 
“imj)racticahle,  unnecessary,  or  contrary 
to  the  ])nhlic  intere.st.”  Under  5  U..S.C. 
.5.53(h)(Bl,  the  Coast  Cnard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proi)osed  rulemaking  (NPRMJ 
with  re.sj)ect  to  this  ride  because  to  do 
so  would  he  impracticable,  since  the 
rule  is  intended  to  protect  grain 
shipment  vessels  and  potential  protest 
activity  cannot  he  postponed  hy  the 
Coast  Cnard.  Delayed  promulgation  may 
result  in  injury  or  damage  to  the 
maritime  pnhiic.  vessel  crews,  the 
vessels  themselves,  the  facilities,  and 
law  enforcement  personnel  from  protest 
activities  that  could  occur  ])rior  to 
conclusion  of  a  notice  and  comment 
period  before  jiromnlgation. 

Under  5  U.S.C.  .553{dl(3l,  the  Coa.st 
Chiard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  jinhlication  in  the  Federal 
Register  because  to  do  otherw’ise  would 
he  impracticable  since  the  arrival  of 
grain-shipment  vessels  cannot  he 
delayed  hy  the  Coast  Cnard  and  protest 
activities  are  unpredictable  and 
potentially  volatile  and  may  result  in 
injury  to  persons,  property,  or  the 
environment.  Delaying  the  effective  date 
until  30  days  after  pnl)lic:ation  may 
mean  that  grain-shipment  vessels  will 
have  arrived  or  departed  the  (iohnnhia 
and  Willamette  Rivers  before  the  eiul  of 
the  30  day  period.  This  delay  would 
eliminate  the  safety  zone’s  effectiveness 
and  n.sefnlne.ss  in  protecting  persons, 
pro])erty.  and  the  .safe  navigation  of 
maritime  traffic  before  30  days  have 
elajised. 

Although  the  Coast  Cnard  is  issuing 
this  temporary  rule  without  first 
pnhlishing  a  proposed  rule,  yon  are 


invited  to  submit  ])o.st-promnlgation 
comments  and  related  material 
regarding  this  rule  through  March  1. 
2013.  All  comments  will  he  reviewed  as 
they  are  received.  Yonr  comments  will 
assist  ns  in  drafting  future  rules  should 
they  he  nece.ssary.  and  may  result  in 
changes  to  this  tem|)orary  interim  rule 
before  it  ex|)ire.s. 

C.  Basis  and  Purpose 

Labor  protests  relating  grain-shipment 
ves.sels  involved  in  commerce  with  the 
Columbia  Crain  facility  on  the 
Willamette  River  in  Portland,  (1R.  the 
United  (bain  (’orporation  facility  on  the 
(iolnmhia  River  in  Vancouver,  VVA,  the 
Temco  Irving  facility  on  the  Willamette 
River  in  Portland,  (1R.  or  the  Temco 
Kahuna  facility  on  the  Colnmhia  River 
in  Kalama,  WA  have  the  potential  to 
create  undue  maritime  hazards.  The 
Coast  (biard  believes  that  a  .safety  zone 
is  necessary  to  ensure  the  safe 
navigation  of  maritime  traffic  on  the 
Colnmhia  and  Willamette  Rivers  while 
grain-shipment  ve.ssels  transit  to  and 
from  grain  export  facilities  in  the  Sector 
Colnmhia  River  Captain  of  the  Port 
Zone.  A  safety  zone  is  needed  to  allow 
maximal  n.se  of  the  waterway  consistent 
with  safe  navigation  and  to  ensure  that 
protestors  and  other  river  users  are  not 
injured  hv  dee])-draft  ve.ssels  with 
maneuvering  characteri.stics  with  which 
they  may  he  unfamiliar. 

D.  Discussion  of  the  interim  Rule 

This  rule  establishes  a  temjiorarv 
.safety  zone  around  grain-shipment 
ves.sels  involved  in  commerce  with  the 
Colnmhia  (bain  facility  on  the 
Willamette  River  in  Portland.  OR,  the 
United  Crain  Corporation  facility  on  the 
Colnmhia  River  in  Vancouver,  \VA,  the 
Temco  Irving  facility  on  the  Willamette 
River  in  Portland.  OR.  or  the  Temco 
Kalama  facility  on  the  Colnmhia  River 
in  Kalama,  WA  while  they  are  located 
on  the  ("olnmhia  and  Willamette  Rivers. 
3'hi.s  .safetv  zone  extends  to  waters  .500 
yards  ahead  of  the  vessel  and  200  yards 
abeam  and  a.stern  of  the  ves.sel.  No 
person  or  vessel  may  enter  or  remain  in 
the  safety  zone  without  authorization 
from  the  .Sector  (iolnmhia  River  (kiptain 
of  the  Port  or  his  designated 
rejire-sentatives. 

This  rule  has  been  enforced  with 
actual  notice  since  January  17,  2013  and 
it  will  he  enforced  until  90  days  from 
the  date  of  publication  in  the  Federal 
Register. 

E.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  simnnarize  onr  analy.ses 
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l)a.s(;d  on  these  statutes  and  executive 
orders. 

1.  Ihifiulatory  Planning  and  liaviaw 

This  rule  is  not  a  significant 
nignlatory  action  under  .section  ;i(f)  of 
Executive  Order  12H(>(i,  Regulatory 
Rianning  and  Review,  as  supjileniented 
hv  Executive  Order  Improving 

Regulation  and  Regulatorv  Review,  and 
does  not  reijuire  an  assessment  of 
|)otential  costs  and  benefits  under 
.section  (j(a)(3)  of  Executive  Order  12800 
or  under  section  1  of  Executive  Order 
13.'j03.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  tho.se 
Orders.  Although  this  rule  will  restrict 
access  to  the  regulated  area,  the  effect  of 
this  rule  will  not  he  significant  because: 
(i)  The  safety  zone  is  limited  in  size:  (ii) 
the  official  on-scene  jiatrol  may 
authorize  access  to  the  safety  zone:  (iiij 
the  safety  zone  will  effect  a  limited 
geographical  location  fora  limited  time: 
and  (iv)  the  Coast  (hiard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  jilans 
accordingly. 

2.  Impact  on  Sincdl  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA).  .1  ll.S.C.  8()1-()12,  as  amended, 
reipiires  federal  agencies  to  consider  the 
|)otential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
husines.ses.  not-for-jirofit  organizations 
that  ari!  indijpendently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  juri.sdictions 
with  pojmlations  of  less  than  .'jO.OOO. 

The  (kia.st  Guard  certifies  under  .I 
U.S.C.  (iO.'jJh)  that  this  rule  will  not  have 
a  significant  economic  imjiact  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
entities  some  of  which  may  he  small 
entities:  The  owners  and  ojierators  of 
vessels  intending  to  operate  in  the  area 
covered  by  the  safety  zone  created  in 
this  rule. 

This  rule  will  not  have  a  significant 
economii;  impact  on  a  substantial 
numher  of  small  entities  for  the 
following  reasons:  (i)  'fhe  safetv  zone  is 
limited  in  size:  (ii)  the  official  on-.scene 
patrol  may  authorize  access  to  the  safety 
zone:  (iii)  the  safety  zone  will  effect  a 
limited  geograjihical  location  for  a 
limited  time:  and  (iv)  the  Coa.st  Guard 
will  make  notifications  via  maritime 
advisories  so  mariners  can  adjust  their 
j)lans  accordingly. 

3.  Assistance  for  SnudI  Entities 

Under  section  213(a)  of  the  Small 

Business  Regulatorv  Enforcement 
Fairness  Act  of  1998  (Buh.  L.  104-121 ). 
we  want  to  assist  small  entities  in 


understanding  this  rule.  If  the  rule 
would  affect  your  small  husine.ss, 
organization,  or  governmental 
jurisdiction  and  yon  have;  questions 
concerning  its  provisions  or  options  for 
compliance,  plea.se  contact  the  jierson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determim: 
comjiliance  with,  F’ederal  regulations  to 
the  Small  Business  and  Agricnlture 
Regulatorv  Enforcement  (Imhudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards.  The 
Gmhudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  husine.ss.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Goast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247).  The 
Goa.st  Guard  will  not  retaliate  against 
small  entities  that  que.stion  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Goast  Guard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  199.'i  (44 
IJ.,S.G.  3.'5()l-3.')2()). 

5.  Eederalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  sub.stantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  VVe  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
inqilications  for  federalism. 

a.  Protest  Activities 

The  (kiast  Guard  respects  the  First 
Amendment  rights  of  jirotesters.  In 
jireparing  this  temporary  rule,  the  Goa.st 
tniard  carefully  considered  the  rights  of 
lawful  jirotestors.  ’fhe  safety  zones 
created  by  this  rule  do  not  prohibit 
membm’s  of  the  public  from  assembling 
on  shore  or  expressing  their  points  of 
view  from  locations  on  .shore.  In 
addition,  the  Ga])tain  of  the  Port  has 
identified  waters  in  the  vicinity  of  these 
.safety  zones  where  those  desiring  to  do 
so  can  assemble  and  exjire.ss  their  views 
without  comjiromising  navigational 
safety.  Protesters  are  asked  to  contact 
the  jjer.son  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeojiardizing  the  .safety  or  securitv  of 
people,  places  or  ves.sels. 


7.  Unfunded  Mandates  Reform  Act 

The  IJid'unded  Mandates  Reform  Act 
of  199.1  (2  II..S.G.  l.'’)31-1.138)  reipiires 
I’ediiral  agencies  to  assess  the  effects  of 
their  discretionary  regulatorv  actions.  In 
])articular,  the  Act  addres.ses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
.$1  ()(),()()().()()()  (adjusted  for  inflation)  or 
more  in  any  one  year,  'fhough  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
eksewhere  in  this  preamble. 

8.  Taking  of  Private  Propertv 

This  rule  will  not  cause  a  taking  of 
private  jn  operty  or  otherwi.se  have 
taking  implications  under  Executive 
Order  12830,  Governmental  Actions  and 
Interference  with  Gonstitutionally 
Protected  Pro])erty  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  apjilicable  .standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Givil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

It).  Protection  of  Children  Erom 
Environmental  Health  Risks 

We  have  analyzed  this  rule  under 
Executive  Order  13041,  Ihotection  of 
Ghildren  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  ri.sk  to  safety  that  may 
disproportionatelv  affect  children. 

11.  Indian  Trihcd  Covernments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13171,  Gonsultation  and  Goordination 
with  Indian  Tribal  Governments. 
becau.se  it  does  not  have  a  sub.stantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  jiower  and 
responsibilities  between  the  F’ederal 
Government  and  Indian  tribes. 

12.  Energy  f\ffects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Goncerning  Regulations 
That  Significantly  Affect  Energy  Supjily, 
Distribution,  or  Use. 

13.  Technical  Standards 

'fhis  rule  does  not  use  technical 
.standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  con.sensus 
standards. 
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14.  lun'ironiuHiit 

VVe  have  analyzed  this  rule  under 
D(!partineut  ol  llomelaud  Security 
Management  Directive  023-01  and 
(k)nnnan(iant  Instruction  Ml 0475. ID, 
which  guide  the  Coast  (hiard  in 
complying  with  the  National 
Environmental  Folicv  Act  ol  lOOt) 

(NEPA)  (42  IJ.S.C.  4321-43700,  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  ciumdatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
estahlishment  of  a  temporary  safety 
zone  around  grain-shipment  vessels 
involved  in  connnen:e  with  grain  exi)ort 
facilities  on  the  Cohunhia  and 
Willamette  Rivers.  This  rule  is 
categorically  excluded  from  further 
review  under  j)aragra])h  34(g)  of  Figure 
2—1  of  the  Commandant  Instruction.  An 
environmental  analysis  checklist 
supporting  this  determination  and  a 
Categorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  VVe  .seek  any 
comments  or  information  that  may  lead 
to  tin;  discovery  of  a  significant 
environmental  im])ac;t  from  this  rule. 

last  of  Subjects  in  33  CiFR  Part  185 

Harbors,  Marine  Safety,  Navigation 
(water),  Re])orting  and  recordkeeping 
reciuirements.  Waterways. 

For  the  reasons  di.scussed  in  the 
preamble,  the  (ioast  Cuard  amends  33 
CFR  part  185  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  33  IJ.S.C.  1228.  1231:  48  II.S.C. 
Cha])tor  7(n,  3308.  3703:  .50  IJ.S.C.  191,  19.5: 
33  CFR  1.05-1, 8.04-1,  8.04-8,  and  180.5: 
Pul).  L.  107-295,  118  Stat.  2084;  Doijarlment 
of  1  loineland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  185. Tl 3-239  to  read  as 
follows: 

§  165.T13-239  Safety  Zone;  Grain- 
Shipment  Vessels,  Columbia  and  Willamette 
Rivers. 

(a)  Definitions.  As  used  in  this 
.section: 

(1)  Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
tJnited  States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  tinited  States. 

(2)  Navigable  waters  of  the  United 
States  means  those  waters  defined  as 
such  in  33  CFR  part  2. 

(3)  Navigation  Bides  means  the 
Navigation  Rules,  International-Inland. 


(4)  Officiid  Patrol  means  those 
])er.sons  designated  by  the  Captain  of  the 
Port  to  monitor  a  ves.sel  safety  zone. 
j)ermit  entry  into  the  zone,  give  legally 
enforceable  orders  to  persons  or  vessels 
within  the  zone  and  take  other  actions 
authorized  by  the  Captain  of  the  Port. 
Federal  Law  Iniforcement  Officers 
authorized  to  enforce  this  section  are 
designated  as  the  Official  Patrol. 

(5)  Public  vessel  means  vessels 
owned,  chartered,  or  oj)erated  bv  the 
tJnited  States,  or  by  a  State  or  political 
subdivision  thereof. 

(8)  Grain-shipment  vessel  means  any 
vessel  hound  for  or  dejjarting  from  any 
of  the  following  waterfront  facilities: 
Columbia  Crain  in  Portland,  OR.  United 
Crain  (Corporation  in  Vancouver,  WA, 
Temco  Irving  in  Portland,  OR.  and 
Temco  Kahuna  in  Kahuna,  WA,  or  any 
vessel  assisting  such  a  ve.ssel  to  moor  or 
maneuver,  to  include,  but  not  limitetl  to 
tugs,  pilot  boats,  and  launches. 

(7)  Oregon  Law  Enforcement  Officer 
means  any  Oregon  Peace  Officer  as 
defined  in  Oregon  Revised  Statutes 
section  181.015. 

(8)  Washington  Law  Enforcement 
Officer  menns  any  General  Authority 
Washington  Peace  Officer,  Limited 
Authority  Washington  Peace  Officer,  or 
S])ecially  (Commissioned  Washington 
Peace  Officer  as  defined  in  Revi.sed 
(Code  of  Wa.shington  .section  10.93.020. 

(h)  Location.  The  following  areas  are 
safety  zones:  All  navigable  waters  of  the 
United  States  within  the  Sector 
(Columbia  River  (Captain  of  the  Port 
Zone,  extending  from  the  surface  to  the 
sea  floor,  that  are: 

(1)  Not  more  than  500  yards  ahead  of 
grain-shipment  vessels  and  200  yards 
abeam  and  astern  of  grain-.shipment 
ve.ssels  underway  on  the  (Columbia  and 
Willamette  Rivers. 

(2)  Within  a  maximum  200-yard 
radius  of  grain-shipment  ve.ssels  when 
anchored,  at  any  berth,  moored,  or  in 
the  jirocess  of  mooring  on  the  Columbia 
and  Willamette  Rivers. 

(c)  Effective  Period.  3’he  safety  zones 
created  in  this  .section  will  be  in  effect 
from  lanuarv  17,  2013  and  will  be 
enforced  until  April  28,  2013.  They  will 
he  activated  for  enforcement  as 
described  in  paragraph  (d)  of  this 
sec:tion. 

(d)  Enforcement  Periods.  The  Sec:tor 
(Cohunhia  River  (Captain  of  the  Port  will 
cau.se  notice  of  the  enforcement  of  the 
grain-shipment  vessels  .safety  zone  to  he 
made  by  all  apjn'opriate  means  to  effect 
the  widest  ])uhlicity  among  the  affected 
segments  of  the  public  as  practicable,  in 
accordance  with  33  (CFR  185.7.  This 
notification  of  enforcement  will  identify 
the  grain-.shipment  ve.ssel  by  name  and 
1M(1  number.  Such  means  of 


notification  may  include,  hut  are  not 
limited  to.  Broadcast  Notices  to 
Mariners  or  Local  Notices  to  Mariners. 
The  Sector  (Cohunhia  River  (Captain  of 
the  Port  will  i.ssne  a  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners 
notifying  the  public  when  enforcement 
of  the  .safety  zone  is  suspended.  Uiion 
notice  of  enforc:ement  by  the  Sector 
(Columbia  River  (Captain  of  the  Port,  the 
(Coast  Cuard  will  enforce  the  safety  zone 
in  accordance  with  rules  set  out  in  this 
section.  Upon  notice  of  suspension  of 
enforcement  by  the  Sector  (Columbia 
River  Captain  of  the  Port,  all  jjersons 
and  vessels  are  authorized  to  enter, 
transit,  and  exit  the  .safety  zone, 
consistent  with  the  Navigation  Rules. 

(e)  Regulation.  (1)  In  accordance  with 
the  general  regulations  in  §  185.23  of 
this  part,  entry  into  or  movement  within 
the.se  zones  is  prohibited  unle.ss 
authorizetl  by  the  Sector  Columbia  River 
Captain  of  the  Port,  the  official  patrol, 
or  other  designated  representatives  of 
the  Captain  of  the  Port. 

(2)  To  recpiest  authorization  to  enter 
or  operate  within  the  safety  zone  contact 
the  on-scene  official  patrol  on  VHF-FM 
channel  18  or  13,  or  the  Sector 
(Columbia  River  (Command  Center  at 
phone  number  (503)  881-8211. 
Authorization  will  be  granted  based  on 
the  nece.ssitv  of  access  and  consistent 
with  safe  navigation. 

(3)  Ves.sels  authorized  to  enter  or 
operate  within  the  safety  zone  shall 
operate  at  the  minimum  speed 
necessary  to  maintain  a  safe  cour.se  and 
shall  ])roceed  as  directed  by  the  on- 
.scene  official  patrol.  The  Navigation 
Rules  .shall  apply  at  all  times  within  the 
safety  zone. 

(4)  Maneuver-restricted  ves.sels.  When 
conditions  permit,  the  on-.sc(!ne  official 
patrol,  or  a  designated  rejiresentative  of 
the  (CCaptain  of  the  Port  at  the  Sector 
Cohunhia  River  Command  Center, 
.should: 

(i)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  enter  or  operate 
within  the  .safety  zone  in  order  to  ensure 
a  safe  ])a.s.sage  in  accordance  with  the 
Navigation  Rules;  and 

(ii)  Permit  commercial  ves.sels 
anchored  in  a  designated  anchorage  area 
to  remain  at  anchor  within  the  safety 
zone;  and 

(iii)  Permit  ves.sels  that  must  transit 
via  a  navigable  channel  or  waterway  to 
enter  or  operate  within  the  safety  zone 
in  order  to  do  so. 

(0  Exemption.  Public  ves.sels  as 
defined  in  jiaragraph  (a)  of  this  section 
are  exempt  from  comiilyiug  with 
paragraph  (e)  of  this  section. 

(g)  Enforcement.  Any  Coast  (niard 
commi.ssioned,  warrant,  or  petty  officer 
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may  enforce  tlie  rides  in  this  .section.  In 
the  navigable  waters  of  tlie  United 
States  to  whicli  this  section  applies, 
when  immediate  action  is  reipnred  and 
repre.sentatives  of  the  Uoa.st  (hiard  are 
not  present  or  ani  not  present  in 
sufficient  force  to  provide  effective 
enforcmnent  of  this  section,  any  Federal 
Uiw  Fnforcement  Officer,  Oregon  Law 
Fnforcement  Officer,  or  Washington 
Uiw  Fnforcement  Officer  may  enforce 
the  rules  containeil  in  this  section 
pursuant  to  4(i  U.S.O.  70118.  In 
addition,  the  Oaptain  of  the  Fort  may  he 
assisted  hy  other  federal,  state,  or  local 
agencies  in  enforcing  this  .section. 

(h)  Waivor.  The  Captain  of  the  Fort 
Columhia  River  may  waive  any  of  the 
reijuirements  of  this  .seilion  for  any 
vessel  or  class  of  ves.sels  u])on  finding 
that  operational  conditions  or  other 
circumstances  are  such  that  application 
of  this  section  is  unnecessary  or 
imjmictical  for  the  jnirpose  of  jiort 
safety  or  environmental  safety. 

Haled:  |aiiuarv  17.  2013. 

It.C.  lonos, 

(iapidin.  I  '..S'.  (axisI  Guard.  Gapiaiu  of  lh<; 

Port.  Sudor  Galunil)ia  liivur. 

II-K  Doc.  2(li:i-(ll!l41  ami 

BILLING  CODE  9110-04-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HQ-OPP-201 2-0456;  FRL-9367-2] 

Styrene-2-Ethylhexyl  Acrylate 
Copolymer;  Tolerance  Exemption 

agency:  Fnvironmental  Frotection 
Agency  (FFA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  recpiirement  of  a 
tolerance  for  residues  of  2-propenoic 
acid,  2-ethvlhexyl  e.ster.  ]K)lymer  with 
ethenylhenzene:  also  known  as  styrene- 
2-ethylhexyl  acrylate  cojiolymer  when 
used  as  an  inert  ingredient  in  a  pesticide 
chemical  formulation.  H.  13.  Fuller 
Company  submitted  a  petition  to  FFA 
under  the  Feileral  Food.  Drug,  and 
(iosmetic  Act  (FFDCA),  requesting  an 
exemption  from  the  reijuirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  2- 
jiroiienoic  acid.  2-Fthylhexyl  Fster, 
I’olymer  with  Ethenylhenzene  on  food 
or  feed  commodities. 

DATES:  This  regulation  is  effective 
January  30,  2013.  Objections  and 
riHjuests  for  hearings  must  hi;  received 
on  or  before  Ajiril  1.  2013,  and  must  he 


filed  in  accordance  with  the  instructions 
provided  in  40  CFR  jiart  178  (.see  also 
Unit  l.C.  of  the  SUPPLEMENTARY 
INFORMATION). 

ADDRESSES:  The  docket  for  this  action, 
identified  by  docket  identification  (ID) 
number  FFA-11Q-()FF-201 2-0450,  is 
available  at  http://\v\\’\\’.r(;{’iil(iti()ns.<>()v 
or  at  the  Office  of  Festicide  Frograms 
Regulatory  Fuhlic  Docket  (OFF  Docket) 
in  the  Fnvironmental  Frotection  Agency 
Docket  Center  (FFA/DC),  FFA  We.st 
nidg.,  Rm.  3334, 1301  Con.stitution  Ave. 
NW..  Washington,  D(;  20400-0001.  The 
Fuhlic  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  'I’he 
telephone  numher  for  the  Fuhlii: 

Reading  Room  is  (202)  500-1744,  and 
the  telejihone  numher  for  the  (IFF 
Docket  is  (703)  305-5805.  Flease  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  httj)://\v\v\v.af)a.aov/do(:kt‘ts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Dow,  Registration  Division 
(7505F),  Office  of  Festicide  Frograms. 
Fnvironmental  i’rotection  Agency.  1200 
Fennsylvania  Ave.  NW.  Washington,  DC 
204()0-0001:  tehqihone  numher:  (703) 
305-5533;  email  address: 
(lo\v.imtrk@ap(t.aov. 

SUPPLEMENTARY  INFORMATION: 

I.  (>eiieral  Information 

A.  Docs  this  action  apply  to  me? 

You  may  he  jiotentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pe.sticide  manufacturer.  The  following 
list  of  North  American  Industrial 
Classification  System  (NAl(kS)  codes  is 
not  intended  to  he  exhaustive,  hut  rather 
provides  a  guide  to  helj)  readers 
determine  whether  this  document 
apjilies  to  them.  Fotentially  affected 
entities  may  include: 

•  Crop  production  (NAICS  code  111). 

•  Animal  jiroduction  (NAKkS  code 

112). 

•  f’ood  manufacturing  (NAKkS  code 
311). 

•  Festicide  manufacturing  (NAICS 
code  32532). 

II.  How  can  I  get  electronic  access  to 
other  related  information? 

You  may  access  a  frecjuently  updated 
electronic  version  of  40  (3FR  jiart  180 
through  the  Covernment  Frinting 
Office's  e-CFR  site  at  http:// 
ecfr.gpoaccess.gov/cgi/t/text/text- 
idx?&-c=ecfrPrtpi=/ecfrhrowse/Title4()/ 
4()tahj)2.tpi. 


C.  (Ian  I  file  an  objection  or  hearing 
request? 

Under  FFDCA  section  408(g),  21 
U.S.O  34()a,  any  ])(!rson  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  recpiest  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  reipiest  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  (3<’R  part  178.  To  ensure 
proper  recei])t  by  FFA,  you  must 
identify  docket  ID  numiier  FFA-HQ- 
()FF-201 2-0450  in  the  subject  line  on 
the  first  page  of  your  suhmi.ssion.  All 
objections  and  reipiests  for  a  hearing 
mu.st  he  in  writing,  and  must  he 
received  by  the  Hearing  (derk  on  or 
before  Ajiril  1. 2013.  Addresses  for  mail 
and  hand  delivery  of  objections  and 
hearing  requests  are  jirovided  in  40  C,FR 
178.25(h). 

In  addition  to  filing  an  objection  or 
hearing  reijuest  with  the  Hearing  (derk 
as  de.scrihed  in  40  (3d<  part  178,  please 
submit  a  cojiy  of  the  filing  (excluding 
any  Confidential  Busine.ss  Information 
(Cd3I))  for  inclusion  in  the  ])uhlic  docket. 
Information  not  marked  confidential 
pursuant  to  40  (]1*’R  ])art  2  may  he 
disclosed  publicly  by  FFA  without  prior 
notice.  Submit  thi;  non-(d31  cojiy  of  your 
objection  or  hearing  reiiuest,  identified 
by  docket  ID  numher  FFA-HQ-OFF- 
2012-045(),  by  one  of  the  following 
methods. 

•  Fedend  eliidemaking  Ported:  http:// 
www.regidations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Do  not  submit  electronically  any 
information  you  consider  to  he  (d31  or 
other  information  whose  di.sclosure  is 
restricted  by  statute. 

•  Mail:  (IFF  Docket,  Fnvironmental 
Frotection  Agency  Docket  Center  (FFA/ 
D(3),  (28221 T),  1200  Fennsvlvania  Ave. 
NW.,  Washington.  DC  204('i0-0001. 

•  Hand  Deliveiy:  To  make  s|)ecial 
arrangements  for  Jiand  delivery  or 
delivery  of  boxed  information,  please 
follow  the  instructions  at  http:// 
www.e})a. gov/docket  s/cont  acts.htm. 

Additional  instructions  on 
commenting  or  visiting  the  docket, 
along  with  more  information  about 
dockets  generally,  is  available  at 
http://www.epa.gov/dockets. 

11.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  22. 
2012  (77  FR  50()(il)  (FRL-9358-0),  FFA 
issued  a  document  jmrsuant  to  FMXIA 
.section  408,  21  U.S.Ci.  340a,  announcing 
the  receipt  of  a  jiesticide  jietition  (FF 
2F8033)  filed  by  11.13.  Fuller  Comjiany 
(1200  Willow  Lake  Boulevard,  St.  Faul, 
MN  55110-5101).  The  petition 
requested  that  40  CFR  180.900  he 
amended  by  establishing  an  exenijition 
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from  the  requirement  of  a  tolerance  for 
residues  of  2-propenoic  acid,  2- 
ethylhexvl  ester.  })olymer  with 
ethenylhenzene;  CAS  No.  25153-4()-2. 
'I'hat  document  included  a  summary  of 
the  ])etition  ])repared  by  the  j)etitioner 
and  solicitcid  comments  on  the 
])(;titioner’s  recpiest.  'I'lie  Agency  did  not 
receive  anv  comments.  Sciction 
4()8(c)(2)(A)(i)  of  FFDCA  allows  KFA  to 
establish  an  (jxemption  from  the 
r(;(|nirement  for  a  tohnance  (the  legal 
limit  for  a  ])esticide  chemical  residue  in 
or  on  a  food)  only  if  EFA  determines 
that  the  exemption  is  “.safe.”  Section 
4()8(c)(2)(A)(ii)  of  FFDCA  defines  “safe” 
to  mean  that  “there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggnigate  exijosure  to  the  pesticich; 
chemical  residue,  including  all 
anticipat(!d  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
ex})osure  through  drinking  water  and 
u.se  in  residential  settings,  hut  does  not 
include  occu|)ational  ex])osure.  Section 
4()8(t))(2)(C)  of  FFDCA  recpiires  EFA  to 
give  sj)ecial  consideratii)!!  to  exposure 
of  infants  and  children  to  the  pe.sticide 
chemical  residue  in  establishing  an 
exemption  from  the  recjnirement  of  a 
tolerance  and  to  “ensure  that  there  is  a 
nuisonahle  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure!  to  the  pesticide 
chemical  residue.  *  *  *”  and  specifies 
factors  EFA  is  to  consider  in 
establishing  an  exemption. 

III.  Risk  Assessment  and  Statutory 
Findings 

EFA  establishes  exemj)tions  from  the 
r(!(iuirement  of  a  tolerance  only  in  tho.se 
cases  where  it  can  he  .show'ii  that  the 
risks  from  aggregate  exjjosure  to 
pesticide  chemical  residues  under 
reasonably  foreseeable  circumstanc(!s 
w'ill  pose  no  ajqnecnahle  risks  to  human 
health.  In  order  to  determine  the  risks 
from  aggregate  exjjosure  to  ])esticide 
inert  ingredients,  the  Agency  considers 
the  toxicity  of  the  inert  in  conjunction 
w'ith  ])o.ssil)le  exjjosure  to  residues  of 
the  inert  ingredient  through  food, 
drinking  w'ater,  and  through  other 
ex])osures  that  occur  as  a  residt  of 
])(!sticide  use  in  residential  .settings.  If 
EFA  is  able  to  determine  that  a  finite 
tolerance  is  not  necessary  to  ensure  that 
there  is  a  reasonable  certainty  that  no 
harm  will  re.sult  from  aggregate 
exposure  to  the  inert  ingredient,  an 
exemption  from  the  re(|nirement  of  a 
tolerance  may  he  establi.shed. 

Consistent  with  FFDCA  section 
4()8(h)(2)(D),  EFA  has  review'ed  the 
available  scientific  data  and  other 
relevant  information  in  su])port  of  this 
ac;tion  and  considered  its  validitv. 


comjjleteness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EFA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  .snl)gron|).s  of  consumers, 
including  infants  and  children.  In  the 
ca.se  of  certain  chemical  substances  that 
are  defined  as  ])olymer.s,  the  Agency  has 
e.stahlished  a  set  of  criteria  to  identifv 
categories  of  ])olymers  expectetl  to 
present  minimal  or  no  risk.  The 
definition  of  a  polymer  is  given  in  40 
CFR  723.2.'50(h)  and  the  exclusion 
criteria  for  identifying  the.se  low-risk 
polymers  are  described  in  40  CFR 
723.250(d).  Styrene-2-ethyl hexyl 
acrylate  cojjolymer  conforms  to  the 
definition  of  a  polymer  given  in  40  CFR 
723.250(h)  and  meets  the  follow'ing 
criteria  that  are  used  to  identifv  low' -risk 
polymers. 

1.  The  ])olymer  is  not  a  cationic 
polymer  nor  is  it  reasonably  anticipated 
to  h(!come  a  cationic  polymer  in  a 
natural  acpiatic  environment. 

2.  The  ])olymer  does  contain  as  an 
integral  part  of  its  composition  the 
atomic  (ilements  carbon,  hydrogen,  and 
oxygen. 

3.  The  polymer  do(!s  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  (ilement  other  than 
those  listed  in  4(j  CFR  723.25()(d)(2)(ii). 

4.  The  polymer  is  neither  designed 
nor  can  it  he  reasonably  anticipated  to 
suhstantially  degrade,  decompose,  or 
dei)olymerize. 

5.  The  polymer  is  manufactured  or 
im])orted  from  monomers  and/or 
reac:tants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  manufactured  under  an 
applicable  TSCA  section  5  exemption. 

(j.  The  polymer  is  not  a  w'ater 
absorbing  polymer  with  a  number 
average  molecular  w'eight  (MW)  greater 
than  or  equal  to  10. ()()()  daltons. 

Additionally,  the  jjolymer  also  meets 
as  retpiired  the  follow'ing  exemption 
criteria  specified  in  40  CFR  723.250(e). 

7.  The  i)olymer’.s  numher  av(!rage  MW 
of  14,000  daltons  is  greater  than  or  ecjual 
to  10,000  daltons.  The  j)olymer  contains 
less  than  2%  oligomeric  material  helow' 
MW  500  and  less  than  5%  oligomeric 
material  below'  MW  1,000. 

'rims,  styrene-2-ethylhexyl  acrylate 
cojjolymer  meets  the  criteria  for  a 
])olvmer  to  he  considered  low'  risk  under 
40  C:FR  723.250.  Rased  on  its 
conformance  to  the  criteria  in  this  unit, 
no  mammalian  toxicity  is  anticipated 
from  dietary,  inhalation,  or  dermal 
ex])o.sure  to  styrene-2-ethvlhexvl 
acrylate  coi)olymer. 


IV.  Aggregate  Exposures 

For  the  j)nrpose.s  of  a.ssessing 
potential  exjjosure  under  this 
exemption,  EFA  considered  that 
styrene-2-ethylhexyl  acrylate  copolymer 
could  he  jne.sent  in  all  raw'  and 
])rocesse(l  agricultural  commodities  and 
drinking  w'ater.  and  that  non- 
occnpational  non-dietary  exjjosun!  w'as 
jKJSsihle.  The  numher  average  MW'  of 
styrene-2-ethylhexyl  acrylate  copolymer 
is  14,000  daltons.  Cenerally,  a  polymer 
of  this  size  w'ould  he  poorly  ah.sorhed 
through  the  intact  gastrointestinal  tract 
or  through  intact  human  skin.  Since 
.styrene-2-ethylhexyl  acrylate  c;opolymer 
conforms  to  the  criteria  that  identifv  a 
low'-risk  ]3olymer.  there  are  no  concerns 
for  risks  as.sociated  with  any  potential 
exposure  scenarios  that  are  reasonahlv 
foreseeable.  The  Agency  has  determiiuid 
that  a  tolerance  is  not  necessarv  to 
protect  the  public  health. 

V.  Cumulative  Effects  From  Substances 
W'ith  a  Common  Mechanism  of  Toxicity 

Section  4()tt(h)(2)(D)(v)  of  FFDCA 
re(juires  that,  w'hen  considering  w'hether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cnmnlative  effects  of  a  particular 
])est icicle’s  rcisidues  and  “other 
suhstaneexs  that  have  a  common 
mechanism  of  toxicity.” 

EFA  has  not  found  styrene-2- 
(ithylhexyl  acrylate  coj)olymer  to  share 
a  common  mechanism  of  toxicity  w'ith 
any  othca'  substances,  and  .styrene-2- 
cithylhexyl  acrylate  cojjolymer  does  not 
appear  to  prodnc:e  a  toxic  meUaholite 
])roduced  by  othcer  substances.  For  the 
])nrpo.s(!.s  of  this  tolerance  action, 
therefore.  EFA  has  as.sumed  that 
styrene-2-ethvlhexyl  acrylate  copolymer 
does  not  have  a  common  mecdianism  of 
toxicity  W'ith  otheu’  substances.  F’or 
information  regarding  EFA's  efforts  to 
d(!t(!rmine  w'hich  chemicals  have  a 
common  mechani.sm  of  toxicitv  and  to 
cwaluate  the  cumulative  effects  of  such 
chemicals,  see  EFA’s  W'eh  site  at 
http:// WWW'. epa.gov/pestwides/ 
cumulative. 

VI.  Additional  Safety  Factor  for  the 
Protection  of  Infants  and  (Children 

Section  4()8(h)(2)((:)  of  FFDCA 
provides  that  EFA  shall  ajjplv  an 
additional  tenfold  margin  of  .saletv  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  ha.se  unless 
EFA  concludes  that  a  different  margin  of 
.safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low' 
toxicitv  of  stvrene-2-ethvlhexvl  acrvlate 
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cojiolyiner,  KI’A  has  not  used  a  safety 
factor  analysis  to  a.ssess  the  risk.  For  the 
.same  reasons  the  additional  tenfold 
safety  factor  is  unnecessary. 

VII.  Determination  of  Safety 

Ba.sed  on  the  conformance  to  the 
criteria  n.sed  to  identify  a  low-risk 
polymer.  KPA  concludes  that  there  is  a 
rea.sonahle  certainty  of  no  harm  to  the 
U.S.  ])opnlation.  inclnding  infants  and 
children,  from  aggregate  exposure  to 
residues  of  styrene-2-ethylhexyl  acrylate 
copolymer. 

VIII.  Other  (Considerations 

A.  Existing  Exemptions  From  a 
Tolerance 

There  are  no  existing  exemptions 
from  the  requirements  of  a  tolerance. 

B.  Anahiical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcimient  pnrpo.ses  since  tlie 
Agency  is  establishing  an  exemjition 
from  the  reijnirement  of  a  tolerance 
without  any  numerical  limitation. 

a.  International  Residue  Limits 

In  making  its  tolerance  decisions,  El’A 
seeks  to  harmonize  U.S.  tolerances  with 
international  .standards  whenever 
jiossihle.  consistent  with  U.S.  food 
.safety  standards  and  agricultural 
jiractices.  EPA  considers  the 
int(;rnational  maximum  residue  limits 
(MREs)  established  by  the  (Codex 
Alimentarius  Commission  (Codex),  as 
reijuinul  by  FFIXCA  section  4()8(1)){4). 
The  Codex  Alimentarius  is  a  joint 
United  Nations  Food  and  Agriculture 
Organization/World  1  lealth 
Oi'ganization  food  standards  jirogram, 
and  it  is  recognized  as  an  international 
food  safety  standards-setting 
organization  in  trade  agreianents  to 
winch  the  United  States  is  a  jiarty.  EPA 
may  establish  a  tolerani:e  that  is 
different  from  a  (Codex  MRL;  however. 
FFDCA  .section  4()8(h)(4)  requires  that 
I’CPA  explain  the  rea.sons  for  departing 
from  the  Codex  level. 

The  (Codex  has  not  e.stahlished  a  MRL 
for  styrene-2-ethvlhexyl  acrylate 
copolymer. 

IX.  (Conclusion 

Accordingly,  EPA  finds  that 
ex(;mpting  residues  of  .styreue-2- 
ethylhexyi  acrylate  cojiolymer  from  the 
requirement  of  a  tolerance  will  he  safe. 

X.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  FFDCA  .section  4()tt(d)  in 
resijonse  to  a  jietition  submitted  to  the 
Agency.  The  Office  of  Management  and 


Budget  (OMB)  has  exempted  these  rules 
from  review  under  Executive  Ord(!r 
128(>(i,  entithul  “Regulatory  Planning 
and  Review”  (,‘58  FR  .'5173.'5,  October  4. 
1893).  Becau.se  this  final  rule  has  been 
exem])t(!(l  from  nu'ievv  under  Executive 
Order  1288(5,  this  final  rule  is  not 
subject  to  fCxecutive  Order  13211, 
entithul  “Actions  (Concerning 
Regulations  That  .Significantly  Aflect 
Energv  .Siqiplv,  Distribution,  or  Use”  ((5(5 
FR  28’3.'5,'5,  May  22.  2001)  or  Executive 
Order  1304.'5,  entitled  "Protection  of 
(Children  from  Environmental  Health 
Ri.sks  and  .Safety  Risks”  ((52  FR  1088.'5, 
Ajiril  23,  1097).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA)  (44 
U..S.(C.  3.‘5()1  et  seq.)<  nor  does  it  involve 
any  technical  standards  that  would 
reijuire  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  .section  12(d)  of  the  National 
Technologv  'rransfer  and  Advancement 
Act  of  199.8  (NTTAA)  (1.8  U.S.C.  272 
note). 

.Since  tolerances  anti  exenqitions  that 
are  e.stahlished  on  the  basis  of  a  iietition 
under  FFIXCA  .section  4()8(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
nujuire  the  issucince  of  ii  proposed  rule, 
the  retjuirements  of  the  Regulatorv 
Flexibility  Act  (RFA)  (.8  U..S.(C.  (501  et 
se(}.),  tlo  not  ajiply. 

This  final  rule  directly  regulates 
growers,  fooii  ])rocessors,  food  handlers, 
and  food  retailers,  not  .States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  powm’ 
and  responsibilities  estahlisluKl  by 
(Congress  in  the  preemption  provisions 
of  FFIXCA  section  408(n)(4).  As  such, 
the  Agency  has  determiiuHl  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationshi])  hetweim  the  national 
government  and  the  .States  or  tribal 
governments,  or  on  the  distribution  of 
])ower  anil  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  (lovernment  and  Indian 
tribes,  or  otherwi.se  have  any  uniijue 
impacts  on  local  governments.  Thus,  the 
Agency  has  determined  that  Executive 
Order  13132,  entitled  “Federalism”  ((54 
FR  432.8.8,  Augu.st  10,  1999)  and 
Executive  Order  1317.8,  entitled 
“Consultation  and  (Coordination  with 
Indian  Tribal  Governments”  ((5.8  FR 
(57249,  November  9,  2()()())  do  not  ap])ly 
to  this  final  ruh;.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Ac:t  of  199.8 
(UMRA)  (2  U.S.C.  1.801  et  seq.). 


Although  this  action  does  not  require 
any  special  considerations  under 
Executive  Order  12898,  entitled 
“Federal  Actions  to  Address 
I'Cnvironmental  Justice  in  Minority 
I’opulalions  and  Low-Income 
Populations”  (.89  FR  7(529,  February  1(5, 
1994),  EPA  seeks  to  achieve 
environmental  justice,  the  fair  treatment 
and  meaningful  involvement  of  any 
group,  including  minority  and/or  low- 
income  poj)ulations,  in  the 
development,  inqilementation,  and 
enforcement  of  (mvironmental  laws, 
regulations,  and  policies.  As  such,  to  the 
extent  that  information  is  publicly 
available  or  was  suhmitteel  in  comments 
to  EPA,  the  Agency  considered  whether 
groups  or  segments  of  the  population,  as 
a  result  of  their  location,  cultural 
practices,  or  other  factors,  may  have 
atyjiical  or  disproportionately  high  and 
ailverse  human  health  inqiacts  or 
environmental  effects  from  exposure  to 
the  ])(!.sticide  discus.sed  in  this 
document,  compared  to  the  general 
pojiulation. 

XL  Congressional  Review  Act 

Pursuant  to  the  Congressional  Review 
Act  (.8  U..S.C.  801  et  seq.).  EPA  will 
submit  a  report  contaiidng  this  rule  and 
other  reijuirtul  information  to  the  U..S. 
.Senate,  the  U..S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  .States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  by  .8  U..S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  1 80 

Environmental  protection. 
Administrative  practice  and  jirocedure. 
Agricultural  commodities,  I’e.sticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  laniiary  23.  2013. 

Lois  Russi, 

Director.  liegislnilian  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chajiter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1 .  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  l)..S.(;.  321((|),  34(5a  and  371. 

■  2.  In  §  180.9(50,  the  table  is  amended 
hv  adding  alphabetically  the  following 
|K)lymer  to  read  as  follows: 

§  180.960  Polymers;  exemptions  from  the 
requirement  of  a  tolerance. 
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Polymer  CAS  No. 


2-Propenoic  acid,  2-ethylhexyl 
ester,  polymer  with 
ethenylbenzene  14,000  dal- 
tons  .  25153-46-2 


|FK  Dot:.  Z()i:t-()2011  Kiliul  l-2!)-i:t:  fi:4,'i  :iin| 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  2 
RIN  1093-AA15 

Freedom  of  Information  Act 
Regulations 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  docuiiKMit  contains 
corrections  to  the  final  rule  published 
on  Deceinher  31, 2012  (77  FR  70808). 

The  regulation  revisirs  the  Departinent's 
Freedom  of  Information  Act  regulations. 
DATES:  Effective  )anuary  30,  2013 
FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  ("afaro.  Office  of  Executive 
Secretariat  and  Regulatory  Affairs.  202- 
208-5342. 

SUPPLEMENTARY  INFORMATION:  We 
]nihli.shed  a  document  in  the  I’ederal 
Register  on  December  31, 2012,  revising 
the  Dcipartment  of  the  Interior  Freedom 
of  Information  Act  (FOIA)  regulations. 
This  document  inadvertently  omitted 
amendatory  language  needed  to  replace 
a  phrase,  to  amend  a  sentence,  and  to 
remnnher  the  sections  in  several 
redesignated  suhparts.  This  publication 
corrects  that  omi.ssion. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  31.  2012,  of  the  final  rule  that 
was  the  subject  of  FR  Doc.  2012-31117, 
is  corrected  as  follows: 

■  1 .  On  page  70002,  in  the  third  column, 
revise  numbered  instruction  3  to  read  as 
follows: 

“3.  Suhpart  F  (consisting  of  §  2.41), 
snhpart  C  (consisting  of  2.45  through 
2.79).  and  suhpart  11  (consisting  of 
§S2.80  through  2.00)  are  redesignated  as 
suhpart  )  (consisting  of  (^2.200),  suhj)art 
K  (consisting  of  §§2.220  through  2.254), 
and  suhpart  L  (consisting  of  §§  2.280 
through  2.290).” 


■  2.  On  page  70903,  in  the  third  column, 
in  §  2.5(d),  remove  the  words  “does  not 
hear  from  von”  and  add  in  their  place 
the  words  “does  not  receive  a  written 
resi)onse.” 

■  3.  On  page  7091 1 ,  in  the  first  column, 
in  paragraph  (h)(1),  remove  the  words 
“hears  from  you”  and  add  in  their  j)lace 
the  words  “receives  a  writtim  re.s])onse.” 

■  4.  On  ])age  70905.  in  the  first  column, 
add  the  following  sentence  at  the  end  of 
paragraph  (h): 

If  you  believe  this  resjmnse  was  in 
error,  you  may  file  an  appeal  in 
accordance  with  the  procedures  in 
§2.59. 

David  ).  Hayes, 

Deputy  Secretary  of  the  Interior. 

II'R  Ooc.  2()i;i-()Z0(i4  Filiul  l-2!)-i;i:  K:4.'i  iim| 
BILLING  CODE  4310-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  4 

[PS  Docket  No.  11-82;  DA  12-1962] 

Extension  of  the  Commission’s  Rules 
Regarding  Outage  Reporting  to 
Interconnected  Voice  Over  Internet 
Protocol  Service  Providers  and 
Broadband  Internet  Service  Providers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  text  in  the  Re])ort  and 
Order,  FCC  12-22,  adopted  on  February 
15,  2012  and  released  on  February  21, 
2012,  in  PS  Docket  No.  11-82.  The 
Report  and  Order  was  j)uhlished  in  the 
Federal  Register  on  Friday,  April  27, 
2012.  This  document  al.so  contains  a 
related  correction  to  text  in  the  Federal 
Register  hut  makes  no  c:hanges  to  the 
final  rides. 

DATES:  'rhis  correction  is  effective 
lanuarv  30,  2013.  The  rules  in  the 
Rejjort  and  Order  contain  information 
collection  re(|uirements.  The  Federal 
Communications  Commission 
published  a  document  in  the  Federal 
Register  announcing  that  OMB 
approved  the  information  i:ollection  and 
that  the  rules  in  the  Rejiort  and  Order 
became  effective  December  10.  2012  (77 
FR  03757). 

FOR  FURTHER  INFORMATION  CONTACT: 
Cregorv  Intoccia.  Special  Coun.sel, 
Cyher.security  and  Communications 
Reliability  Division,  Public  Safety  and 
Homeland  Security  Bureau,  (202)  418- 


1470  or  erogoiy.intoccki@fcc.gov 
(email). 

SUPPLEMENTARY  INFORMATION:  On 
February  21, 2012,  the  Federal 
Communications  Commission  relea.sed  a 
Report  and  Order.  FCC  12-22,  in  PS 
Docket  No.  11-82.  which  was  published 
at  27  FCC  Red  2050  (2012).  Under 
delegated  authority,  the  Public  Safety 
and  Homeland  Security  Bureau  of  the 
Federal  Communications  Commission 
adopted  anil  relea.sed  Order  DA  12-1902 
on  December  0,  2012.  Order  DA  12- 
1902,  an  Erratum,  made  a  correction  to 
the  second  sentence  of  jiaragrajih  89  of 
the  Report  and  Order.  Specifically,  in 
paragraph  89.  in  the  second  sentence, 
the  phrase  “(1)  that  potentially  affects  at 
least  900,000  iLsers;”  was  corrected  to 
read  as  “(1)  that  potentially  affects  at 
least  900.000  u.ser  minutes  of 
interconnected  VoIP  service  and  results 
in  complete  loss  of  service;”.  The 
change  was  made  to  correct  some 
inconsistency  with  the  related  rule  and 
with  text  in  several  other  places  in  the 
Report  in  Order  rellecting  language 
identical  to  the  rule.  In  FR  Doc.  2012- 
9749,  which  a|)j)ears  on  pages  25088 
through  25097  in  the  Federal  Register  of 
Friday.  Ajiril  27,  2012  (77  FR  25088), 
the  following  correction  is  made; 

On  jiage  25094,  the  first  column  in  the 
Discussion  section,  paragraph  52. 
second  sentence.  "We  apply  to 
interconnected  VhilP  .service  providers 
the  obligation  to  report  when  they  have 
exjierienced.  on  any  facilities  that  they 
own.  operate,  lease,  or  otherwise  utilize, 
an  outage  of  at  least  30  minutes 
duration:  (1)  That  potentially  affects  at 
lea.st  900,000  u.sers;  *  *  *”  is  corrected 
to  read  “We  ajijily  to  interconnected 
VoIP  service  providers  the  obligation  to 
report  when  they  have  exjierienced,  on 
any  facilities  that  they  own,  ojierate, 
lea.se.  or  otherwi.se  utilize,  an  outage  of 
at  lea.st  30  minutes  duration:  (1)  That 
potentially  affects  at  least  900.000  u.ser 
minutes  of  interconnected  VoIP  service 

and  results  in  comjilete  lo.ss  of  .service; 

*  *  *  ’  * 

The  Bureau  has  not  changed  the  text 
of  the  final  rules  that  amended  47  CFR 
part  4. 

I'luleral  (Amiimmications  Comniissioii. 

David  S.  Tundsky, 

(thief.  Public  Safety  and  Homeland  Security 
Bureau. 

IKK  Doc.  201  :i-() moil  Filed  l-2‘)-i:i:  tl;4.'>  <im| 
BILLING  CODE  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  74 

[WT  Docket  No.  10-153;  RM-11602;  FCC 
11-120] 

Facilitating  the  Use  of  Microwave  for 
Wireless  Backhaul  and  Other  Uses  and 
Providing  Additional  Flexibility  To 
Broadcast  Auxiliary  Service  and 
Operational  Fixed  Microwave 
Licensees 

AGENCY:  Federal  C'.oiniminieations 
('ommi.ssion. 

ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  In  this  docuinent.  the 
(AHninission  anin)unces  that  the  Office 
of  Management  and  Budget  (OMB)  has 
approved,  for  a  period  of  three  years,  the 
information  collec:tion  associatcul  with 
the  (Commission’s  Report  and  Order 
(Order).  Facilitating  the  u.se  of 
Microwave  for  Windess  Backhaul  and 
Other  Uses  and  Providing  Additional 
Flexibility  To  Broadca.st  Auxiliary 
.Service  and  Operational  Fixful 
Microwave  Licensees. 

This  notice  is  consistent  with  the 
Older,  which  .stated  that  the 
(Commi.ssion  would  puhli.sh  a  document 
in  the  Federal  Register  announcing  the 
effective  date  of  those  rules. 

DATES:  The  rules  published  at  47  CC1''R 
74.(i0.'j.  that  appeared  in  tin;  Federal 
Register  at  7(i  FR  SU.'j.'ih  (September  27. 
2011).  are  effective  on  April  1,  2013. 
ADDRESSES:  Federal  (’.ommunications 
(Commission,  44.^  12th  Street  S\V., 
Wa.shington.  D(C  205.')4.  A  copv  of  any 
comments  on  the  Paperwork  Reduction 
Act  information  collection  re(]uirements 
contained  herein  should  he  submitted  to 
Judith  B.  Herman,  Federal 
Communications  Commission.  Room  1- 
B441. 44.5  12th  .Street  .SW.,  Wa.shington, 
D(C  20.5.54  or  via  the  Internet  at  Judith- 
li.lienmin@fcc.<^ov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  .Schauhle.  Dejjuty  (Chief.  Broadband 
Division.  Wireless  Telecommunications 
Bureau  at  (202)  418-0797  or  via  the 
Intermit  at  lohn.S(:lund)Ie@f(:(:.gov. 
SUPPLEMENTARY  INFORMATION:  I’lns 
document  announces  that,  on  March  27, 
2012,  OMB  aj)j)roved.  for  a  period  of 
three  years,  the  information  collection 
recjuirements  contained  in  the 
(Commission’s  Order.  F(C(C  11-120, 
|)uhlished  at  70  FR  .59.5.59.  .September 
27,  2011.  The  OMB  (Control  Number  is 
3000-1103.  The  (Commission  publishes 
this  notice  as  an  announcement  of  the 
effective  date  of  the  rules.  If  you  have 
anv  comments  on  the  burden  estimates 


listed  below,  or  how  the  (Commission 
can  improve  the  collections  and  reduce 
any  burdens  caused  thereby,  please 
contact  Judith  13.  Herman  at  (202)  418- 
0214  or  via  the  Internet  at  fiidUh- 
l}.Herni(in@fee.<>ov.  Please  include  the 
OMB  (Control  Number,  3000-1103.  in 
your  corresjjondence.  The  (Commission 
will  also  acce])t  your  comments  via 
mnail  at  PI{A@f'ce.<’()v. 

To  nupiest  materials  in  accessible 
formats  for  peo])le  with  disabilities 
(Braille,  large  j)rint.  electronic  files, 
audio  format),  send  an  email  to 
f(:c5()4@fe(:.>’ov  or  call  the  (Consumer 
and  Governmental  Affairs  Bureau  at 
(202)  418-0330  (voice).  (202)  418-0432 
(TTY). 

Synopsis 

As  reejuired  by  the  PajDerwork 
Reduction  Act  of  1993  (44  U..S.C.  3307), 
the  F(CC  is  notifying  the  ])uhlic  that  it 
received  (1MB  approval  on  March  27. 
2012,  which  contained  new  or  modified 
information  collection  re(]uirements  in 
47  (CFR  74.003  of  the  Commission’s 
rules,  reciuiring  Broadcast  Auxiliary 
.Service  stations  ojjerating  in  the  0873- 
7123  and  12700-13200  MHz  hands  to 
regi.ster  their  stationarv  receive  sites, 
which  would  not  he  effectiv(!  until 
a])proved  by  the  Office  of  Management 
and  Budget.  Tlu;  information  collection 
was  adopted  in  the  Rei)ort  and  Order  in 
WT  Docket  No.  10-133  which  a])p(uu's 
at  70  FR  39339.  .SeiJtemher  27.  2011. 

'fhe  effective  date  of  the  rules  adopted 
in  that  Report  and  ()rd(!r  was  ])ul)li.shed 
as  October  27,  2011,  except  for  §  74.003. 
Through  this  document,  the 
Commission  announces  that  it  has 
received  this  apj)roval  (OMB  (Control 
No.  3000-1 103,  Expiration  Date:  March 
27,  2013)  and  that  ^74.003  will  become 
effective  on  Ajnil  1. 2013. 

Under  3  (CFR  part  1320,  an  agency 
may  not  conduct  or  spon.sor  a  collection 
of  information  unless  it  di.sj)lavs  a 
current,  valid  OMB  (Control  Number.  No 
p(!rson  shall  he  subject  to  any  ])(!nalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Pajjerwork 
Reduction  Act  that  does  not  display  a 
current,  valid  OMB  (Control  Number. 
The  OMB  (Control  NundMir  is  3080- 
1183.  'Fhe  for(!going  notice  is  recpiired 
by  the  Pa|)erwork  Reduction  Act  of 
1993,  Public  Law  104-13,  October  1, 
1993,  and  44  U.S.(C.  3307. 

The  total  annual  reporting  burdens 
and  co.sts  for  the  respondents  are  as 
follows: 

OMB  Control  Ninnher:  3080-1183. 

OMB  Approval  Dale:  March  'll ,  2012. 

OMB  Expiration  Date:  March  31. 
2013. 

T’/f/e;  Section  74.803,  Registration  of 
Stationary  TV  Pickup  Receive  Sites. 


Form  Ninnher:  N/A. 

Bespondents:  Business  or  other  for- 
])rofit  (iiitities.  not-for-j)rofit  entities, 
and  state,  local  or  tribal  government. 

Ninnher  of  Besjiondents  and 
Besponses:  73  respondents:  314 
responses. 

Estimated  Time  per  Besponse:  3 
hours. 

Ereipieney  of  Besponse:  On  occasion 
Hiport i ng  r(Kpi i nunent . 

Ohli^ation  To  Bespond:  Retjuired  to 
obtain  or  retain  benefits.  Statutorv 
authority  for  this  information  collection 
is  contained  in  47  IJ.S.CC.  303  and  308 
of  the  Communications  Act  of  1934,  as 
amended. 

Total  Annual  Barden:  942  hours. 

Total  Annual  Cost:  Si  38,730. 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality. 

Needs  and  Uses:  Sec;tion  74.803 
recpiires  that  licensees  of  TV  pickup 
stations  in  the  887.5-7123  MHz  and 
12700-13200  MHz  hands  shall  nigister 
their  stationary  receive  sites  using  the 
(Conuni.ssion’s  Universal  Licensing 
System.  TV  Pickup  licensees  record 
tlunr  receive-only  sites  in  the  Univtasal 
l.,icensing  System  (ULS)  database, 
including  all  fixed  service  locations. 

The  TV  Pickup  stations,  licensed  under 
])art  74  of  the  (k)mmi.ssion’s  rules,  make 
it  j)o.ssihle  for  television  and  radio 
stations  and  networks  to  transmit 
program  material  from  the  sites  of 
breaking  news  .stories  or  other  live 
events  to  television  studios  for  inclusion 
in  broadcast  programs,  to  transmit 
jirogramming  material  from  studios  to 
broadcasting  transmitters  for  delivery  to 
consumers’  televisions  and  radios,  and 
tc)  transmit  programs  between  broadcast 
stations.  Regi.stering  the  rec:eive  sites 
will  allow  analysis  to  determine 
whether  Fixed  Service  links  will  cause 
interference  to  TV  Picku])  stations. 
Muleral  (ajinnuinicalions  (^onnnission. 
Marlene  li.  Dortch. 

Secretary. 

Il'R  Doc.  2()i:!-()18(>:i  I'ilod  8:48  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  120717247-3029-02] 

RIN  0648-BC37 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  38 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  ride  to 
implement  management  measures 
descrihiul  in  Amendment  38  to  the 
Fishery  Management  Flan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMF)  prepared  hy  the  Gulf  of  Mexico 
(Gulf)  Fishery  Managianent  Council 
(Council).  This  final  rule  modifies  post- 
sea.son  accountahility  measures  (AMs) 
that  affect  the  recreational  harvest  of 
shallow-water  grouper  species  (SWG). 
changes  the  trigger  for  recreational 
sector  AMs  for  gag  and  red  grouper,  and 
revises  the  (hdf  reef  fish  framework 
procedure.  The  intent  of  this  final  rule 
is  to  achii!ve  ojitimum  yield  (OY)  while 
ensuring  the  (hdf  reef  fish  fishery 
resources  are  utilized  efficiently. 

DATES:  This  rule  is  effective  March  1. 
2013. 

ADDRESSES:  Elei'.troiiic  co])ies  of 
Amendment  38,  which  includes  an 
environmental  assessment,  fishery 
imjiact  statement,  regulatory  flexihility 
act  analysis,  and  a  regidatory  imjiact 
review,  may  he  obtained  from  the 
Southeast  Regional  {)ffic:e  Web  Site  at 
hti})://sero. nnifs.noaa.gov/sf/ 
GronpHrSnapjiarandHaefFish.htin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Gerhart,  Southeast  Regional 
Office,  NMFS,  telephone:  727-824- 
.‘53().'i;  email:  Snsan.Garliaii@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Chdf  is  managed 
under  the  FMF.  The  FMF  was  pre])ared 
by  the  (Council  and  is  imjilemented 
through  regulations  at  50  CFR  part  022 
under  the  authority  of  the  Magnu.son- 
Stevens  F'ishery  (ionservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

On  October  12,  2012,  NMFS 
jnihlished  a  notice  of  availability  for 
Amendment  38  to  the  FMF  and 
reipiested  public  comments  (77  FR 
02209).  On  October  19,  2012,  NMFS 


published  a  jnoposed  rule  for 
Amendment  38  to  the  FMF  and 
reipiested  public  comments  (77  FR 
(>4300).  Amendment  38  was  ajiproved 
by  the  .Secretary  of  (iommerci!  on 
January  9,  2013.  Amendment  38  and  the 
projiosed  rule  for  Amendment  38 
outlined  the  rationale  for  the  actions 
contained  in  this  final  rule.  A  summary 
of  the  actions  implemented  by  this  final 
rule  are  provided  below. 

Management  Measures  (Contained  in 
This  Final  Rule 

This  rule  modifies  the  recreational 
sector  |K)st-season  AMs  for  gag  and  red 
grou})er,  which  currently  affects  all 
.SWG  species  [i.a.,  gag.  red  groujier, 
black  grouper,  scamp.  yoHowfin 
grouper,  and  yellowmouth  grouper), 
changes  the  trigger  for  recreational 
sector  AMs  for  gag  and  red  grouper,  and 
revises  the  (hdf  reef  fish  framework 
procedure.  The  intent  of  this  final  ride 
is  to  achieve  OY  while  ensuring  the 
fishery  resources  are  utilized  efficiently. 

'Fliis  final  rule  revises  the  jiost-season 
recreational  sector  AMs  for  gag  and  red 
grouper  .so  that  the  .shortening  of  the 
recreational  fishing  season  following  a 
fishing  year  with  a  recreational  .sector 
A(iL  overage  applies  only  to  the  species 
with  landings  that  exceeded  the 
recreational  AGL  the  prior  year. 

Revising  the  recreational  sector  AMs 
should  improve  the  likelihood  of 
achieving  OY  for  red  grouper  and  avoid 
imneces.sary  closures  of  all  SWG 
species. 

This  rule  also  revi.ses  the  trigger  for 
post-sea.soii  AMs  for  gag  and  red 
grouper,  so  that  AMs  are  based  on  a 
comparison  of  the  current  year’s 
recreational  .sector  landings  to  the 
recreational  A(iL.  These  recreational 
sector  AM  revisions  .should  provide 
greater  jirotection  to  the  gag  and  red 
groujier  stocks,  he  easier  for  fishermen 
to  under.stand,  and  he  less  hnrdensome 
to  admini.ster. 

Additional  Measures  Gontained  in 
Amendment  38 

Amendment  38  adds  AMs  to  the  list 
of  measures  that  may  he  revised  through 
the  Gulf  reef  fish  framework  proce.ss.  No 
changes  to  the  regulatory  text  are 
reijuired  to  imjilement  the  Amendment 
38  action  to  add  AMs  to  the  framework 
proce.ss,  because  NMF.S  previously 
erroneously  included  AMs  in 
S  922. 48(d)  in  the  rule  imjilementing  the 
Generic  AGl./AM  Amendment  (79  FR 
82044,  December  29,  2011).  Amendment 
38  also  updates  language  in  the 
framework  procedure  related  to  Gouncil 
advisory  panels  and  committees.  More 
general  language  in  reference  to  Gouncil 
committees  and  advisory  panels 


re])lac:e.s  sjiecific  references  that  are  no 
longer  accurate.  There  is  no  regulatory 
text  associated  with  this  measure. 

Additional  Measures  (Contained  in  This 
Final  Rule 

In  addition  to  the  other  changes  to  the 
FMF,  this  final  rule  revi.ses  the 
management  measures  contained  in  the 
regulations  that  may  he  established  or 
modified  by  the  framework  proc.ednre  to 
match  those  that  are  contained  in  the 
FMF.  In  the  final  rule  implementing  the 
Generic  AGL/ AM  Amenilment,  NMF.S 
erroneously  included  sale  and  purchase 
restrictions,  and  transfer  at  .sea 
provisions,  in  the  list  of  management 
measures  at  §  922.48(d).  Thus,  NMFS  is 
removing  these  two  items  from  the  li.st 
of  management  measures  in  §  922.48(d). 
Additionally,  NMF.S  is  removing  total 
allowable  catch  (TAG)  from  §  922.48(d). 
3' AG  has  been  included  in  the  Federal 
regulations  since  the  adjustment  of 
management  measures  was  first  codified 
in  1992  (57  FR  11914,  April  8.  1992). 
With  the  implementation  of  AGLs  and 
ACiTs,  TAG  is  no  longer  used  in  the 
management  of  Gnlf  reef  fish. 

In  §922.4t),  paragraphs  (a)(4)(ii)(G) 
and  (a)(5)(ii)(G),  NMF.S  clarifies 
language  regarding  the  management  of  a 
recreational  sector  Af'.L  overage.  If  gag 
or  red  groujier  are  overfi.shed,  and  the 
recreational  A(',L  is  exceeded,  the 
recreational  A(iL  overage  is  deducted 
from  the  recreational  AGL  established 
for  the  following  year  and  from  the 
y\(T,  as  determined  in  *^922.49, 
paragraph  (a)(4)(ii)(B)  or  (a)(5)(ii)(H).  If 
the  recreational  AG3'  is  sc:heduled  to 
iucrea.se  in  the  year  following  a 
recreational  AGL  overage,  the 
recreational  AGT  could  he  maintained  at 
the  current  level  and  the  overage  would 
he  deducted  from  that  prior  year’s  AGT. 
However,  if  the  he.st  scientific 
information  available  determines  that 
maintaining  the  prior  year’s  recreational 
AGT  is  unnecessary,  the  recreational 
AGT  could  increase  as  .scheduled  and 
the  recreational  overage  would  he 
deducted  from  the  increased  A(7r  in  the 
following  fishing  year.  'I’liis  distinction 
was  not  made  in  the  final  rule  for 
Amendment  32  to  the  FMF  (77  FR  9988, 
Fehruary  19,  2012);  however,  this 
clarification  is  consi.stent  with  not 
allowing  the  recreational  AfiT  to 
increase  above  the  recreational  A(]L 
after  an  overage  occurs,  maintains  a 
larger  buffer  between  the  recreational 
A(7r  and  recreational  AGL  when  an 
overage  occurs,  and  is  what  the  (Council 
intended  in  Amendment  32. 

NMF.S  moves  the  following  .sentence 
in  the  regulations  from  §922.49, 
jiaragraph  (a)(4)(ii)(A)  to  paragraph 
(a)(4)(ii)(13):  “In  addition,  the 
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notification  will  reduce  tlie  length  of  the 
recreational  gag  fishing  season  the 
following  fishing  year  hv  the  amount 
uece.ssarv  to  ensure  gag  recreational 
landings  do  not  exceed  the  recreational 
ACT  in  the  following  fishing  year.”  This 
change  will  keep  only  recreational  in- 
.sea.son  AMs  in  paragraph  (a){4)(ii)(A). 
and  include  the  recreational  ])ost-season 
AMs  in  paragraph  (a)(4)(ii)(B). 

Additionally.  NMFS  identified  an 
inadvertent  inconsistency  between  the 
rcigulatory  text  in  the  propo.sed  rule  for 
Ainendinent  32  to  the  FMB  (78  FR 
()7(i.'j(>,  November  2.  2011)  and  the 
.second  j)ropose(l  rule  for  Amendment 
32  to  the  FMF  (77  FR  1910,  )anuarv  12, 
2012).  To  correct  this  mistake,  in 
§022.49.  paragraph  (a)(4)(ii)(B).  NMFS 
revises  the  j)hrase  “If  gag  are  not 
overfished”  to  read  “Without  regard  to 
overfished  status."  and  in  paragraph 
(a)(.'j)(ii)(B).  NMF.S  revises  the  phra.se  “If 
red  grouper  are  not  overfished”  to  read 
“Without  regard  to  overfished  status.” 

(Comments  and  Responses 

NMF.S  nH:(‘ived  a  total  of  five  jmhlic 
comments  on  Amendment  38  and  the 
pro|)ose(l  rule,  including  three 
comments  from  individuals.  One 
Federal  agency  stated  they  had  no 
comment  on  the  pro|)os(!d  rule.  Two 
commenters  suhmitted  suggestions  for 
tlu!  reef  fish  fishery  that  were  outside 
the  scoj)e  of  Amendment  38  and  the 
pro])o.sed  rule.  .Specific  comments 
related  to  the  actions  contained  in 
Amendment  38  and  the  propo.s(;d  rule, 
as  well  as  NMFS’  resj)ective  res])onses. 
are  summarizeci  below. 

(A)niiii(inl  l;In  southwest  Florida,  a 
year-round  open  season  for  nul  grouper 
is  neechul.  There  are  plenty  of  legal  red 
grou])er  within  40  nautical  miles  (74 
km)  of  the  coast  that  can  he  targeted 
with  tittle  or  no  gag  hycatch.  If  red 
grouper  harvest  is  prohibited,  fishermen 
will  target  snapper  at  wrecks  and  ledges. 
Howev(!r,  gag  also  occur  at  the.se  wrecks 
and  ledgcis.  and.  therefore,  fishing  in 
the.se  locations  results  in  continual 
catch  and  release  of  gag.  whii:h  is 
contrary  to  the  Council  and  NMF.S’ 
intent. 

Iiesp()ns(^:  Amendment  38  and  this 
rule  do  not  address  the  length  of  the 
recreational  nul  grou])er  .season  and  this 
comment  is  therefore  beyond  the  scope 
of  this  rule.  However,  this  final  rule  will 
remove  the  recjuirement  to  shorten  the 
sea.son  for  all  .SWC  if  the  gag  A(X  is 
reached.  'I’his  will  allow  the  red  grouper 
njcreational  season  to  remain  oj)en  even 
if  gag  A(iL  is  reached,  except  during  the 
2-month  gag  spawning  season  closure 
that  apnlies  to  all  .SWC. 

We  also  note  that  a  .se|)arate 
framework  action  aj)])roved  by  the 


Council  at  its  October  2012  meeting 
would  modify  the  2-month  gag 
spawning  season  closure  as  it  applies  to 
SWCj  other  than  gag.  'I’hat  action  has  not 
been  im])lemented  yet;  however,  if  that 
action  is  imj)lemented,  the  recreational 
sector  for  ,SWC  other  than  gag.  in  or 
from  the  (hdf  FEZ,  would  hi;  open  for 
harvest  in  Fehruary  and  March 
shoreward  of  the  2()-fathom  contour 
line.  That  action,  combined  with  tho.se 
in  Amendment  38.  could  allow  vear- 
round  recaeatioual  red  grouper  harvest 
in  shallow-water  areas,  unle.ss  the  red 
groujjer  recreational  ACL  is  reached. 

(A)mw(uil  2:  NMF.S  .should  reject 
Action  1,  Preferred  Alternative  3,  which 
would  remove  the  ])ortion  of  the  AMs 
that  nujuire  an  adjustment  of  the  fishing 
season  for  all  SWC  in  the  year  following 
a  gag  or  red  grouper  reiaeational  ACL 
overage  until  further  hycatch 
j)racticat)ility  analyses  can  he 
performed.  After  gag,  red  grouper  is  the 
main  s])ecies  caught  in  the  .SW(i 
complex.  Although  gag  and  red  grouper 
occaipv  slightly  different  habitats,  they 
are  generally  found  in  the  same  areas 
and  depths  and  have  a  broader  depth 
range  of  oc(airrence  than  the  other  .SWCL 
ALso,  the  proi)ortion  of  annual  gag 
fishing  mortality  due  to  dead  discards  is 
unknown. 

Hosponsa:  NMF.S  di.sagrees  that  it 
should  niject  Action  1,  Preferrtul 
Alternative  3,  until  further  hvcatch 
practicability  analyses  can  he 
])erformed.  Amendment  38  includes  a 
hycatch  practicability  analysis  that 
concludes  there  would  he  uo  adverse 
biological  impacts  associated  with 
motlifying  the  gag  nicreational  |)ost- 
season  AMs.  NMF.S  agrees  with  this 
conclusion.  NMF.S  acknowhidges  that 
some  gag  hycatch  will  occur  if  the  gag 
recreational  sea.son  is  .shortentHl  and 
fishermen  target  other  species  in  the 
.SWG  comj)lex,  including  red  grouper. 
However,  the  recreational  gag  ACL  has 
not  been  reached  since  the  AM  was 
e.stahlished  in  2009  through 
Amendment  30B  to  the  FMP  (74  FR 
17003,  April  Ki,  200t)),  and  the  AM  has 
not  h(!(!n  triggered.  Thus,  no  change  in 
hycatch  is  exjjectinl  from 
imj)lementation  of  this  final  rule 
relative  to  the  hi.storical  discard  levels. 

L'urther,  the  Council  analyzed  the 
im])acts  to  gag  hvcatch  when  it 
established  a  4-month  recreational  gag 
open  season  in  Amendment  32  to  the 
FMP,  while  continuing  to  allow 
recreational  fishing  for  .SW(]  other  than 
gag  yciar-round  ((;xcept  for  the  Fehruarv- 
March  gag  spawning  .season  closure). 
'I’hat  analysis  ac;counted  for  dead 
discards  and  concluded  that  even  with 
an  effort  increase  of  1..'i  times  what  it 
would  have  been  with  year-round  gag 


fishing,  reductions  in  total  removals 
would  he  at  the  level  n(;ce,s.sarv  to 
rebuild  the  stock.  If  the  recreational  gag 
AM  is  triggered  in  the  future,  the 
changes  implemented  in  this  final  rule 
an;  expected  to  result  in  only  a  minimal 
increase  in  gag  hvcatch  hcivond  the 
current  level  because  of  the  already 
limited  4-month  gag  season. 

With  respect  to  the  ])roportion  of 
annual  gag  fishing  mortality  due  to  dead 
discard,  this  is  known  and  was  included 
in  the  hycatc:h  ])ractic:at)ility  analysis  for 
Amendment  38.  'I’hese  data  were 
originally  produced  during  the  2010  re¬ 
run  of  the  gag  .stock  assessment. 

Although  the  dl.sc:ard  ami  landings 
numhers  are  (istimates,  they  an;  the  best 
scientific  information  available. 

(2)iuim^ni  2:  NMF.S  should  approve 
and  implement  Action  1,  Preferred 
Alternative  4.  which  replaces  the  3-year 
moving  average  AM  trigger  with  an 
annual  AM  trigger. 

Response:  NMF.S  agrcies.  Comparing 
the  nicreational  ACL  to  a  single-year 
average  of  recreational  landings  is  a 
more  ])ractical  method  of  determining  if 
recreational  AMs  shoidd  he  triggered. 
The  (.'ouncil  chose  Alternative!  4  as  one 
of  the  two  ])referred  alternatives  in 
Action  1. 

Coniiufiui  -4:  NMF.S  should  reject 
Action  2,  Preferred  Alternative  2.  which 
would  modify  the  (hdf  reef  fish 
framework  ])rocedure  to  include 
changes  to  AMs  through  the  standard 
documentation  process  for  open 
framework  actions.  The  exi.sting 
framework  procedure,  as  propo.sed  and 
finalized  in  the  (Jeneric:  A(37AM 
Amendment  (70  FR  82044,  December 
29,  2011),  already  inc;ludes  AMs  as  an 
appro]jriate  action  under  the  closed 
franuiwork  ])roc:(!.ss.  Tim  framework 
jnocedure  may  only  he  used  to  take 
actions  that  have  been  anticijiated  and 
analyzed  in  the  associated  FMP.  Prior  to 
iniplciinenting  such  AMs  for  a  fishery, 
tho.se  specific  AMs  mu.st  he  fully 
analyzed  in  the  context  of  the  f’MP. 

/fe.s’pocc.se;  NMF.S  disagrecis  that  it 
should  rejcict  Action  2,  PrefcM'red 
Alternative  2.  The  commenter 
ap|)arently  misunderstands  the  effect  of 
the  alternative  chosem  by  the  Council. 
The  current  AMs  were  cistahlished  by 
plan  amendment  and  are  codified  in  the 
rcigulations  at  .'lO  CFR  022.49.  When  one 
of  these  AMs  is  triggered  (e.g..  the 
annual  catch  limit  is  mcit),  then  that  AM 
(e.g..  closing  of  the  fishery)  is 
imphiinented  by  NMF.S  under  the  closed 
framework  ])rocedure  si)ec:ified  in  the 
FMP  by  filing  an  appropriate 
notification  in  the  Federal  Register.  The 
change  in  framework  procedure 
described  in  Action  2,  Preferred 
Altciinative  2,  would  not  change  the 
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iinpkanentation  of  AMs  through  this 
closed  framework  |)roc(!(hire.  Rather, 
Action  2,  Preferred  Alternative  2,  would 
amend  the  FMP  to  allow  the  Ciouncil 
through  an  open  framework  action  to 
modify  the  existing  AMs  or  to  establish 
new  AMs.  The  new  AMs  that  could  he 
established  would  he  limited  to  the  list 
of  ])otential  AMs  in  the  FMP’s  oj)en 
framework  procedure  as  amended  by 
this  Action.  Once  an  (ixisting  AM  is 
modified,  or  a  new  AM  is  established 
for  a  species  through  the  open 
framework,  the  modified  or  new  AM 
will  he  codified  in  the  regulations  and 
may  then  he  implemented  annually  via 
a  idosed  framework  action.  The  ])rimarv 
difference  between  an  open  framework 
action  and  a  plan  amendment  is  that  the 
o])en  framework  action  may  h(! 
implemented  with  a  shorter  review 
j)rocess  than  that  retpiired  fora  j)lan 
amendment.  Howev(!r,  any  AMs 
established  or  modifi(;d  through  the 
op(m  framework  ])rocedur(;  would  h(! 
fully  analyzed,  in  the  context  of  the 
FMP,  the  MSA,  and  all  other  applicable 
laws.  'I’lu!  open  framework  ])rocedure 
nupures  that  the  Council  develop 
documentation  to  su])])ort  the  action 
and  that  the  Regional  Administrator 
review  the  (kjonciPs  recommendations 
and  snp])orting  information  and  notify 
the  Council  of  the  determinations,  in 
ac:cordance  with  the  MSA  and  other 
aj)plicahl(!  law.  Tin;  open  framework 
procedure  also  includes  the  opijortunity 
for  public  ])articipation,  during  both  the 
(Council’s  development  of  the  action  and 
NMFS’s  rnlemaking  to  implement  the 
action. 

(ilassitication 

The  Regional  Administrator, 

.Southeast  Region.  NMF.S  has 
determined  that  the  actions  contained  in 
this  final  rule  and  Amendment  38  are 
necessary  for  the  conservation  and 
management  of  the  reef  fish  fishery  and 
are  consistent  with  the  Magnuson- 
.Stevens  Act  and  other  applicable  laws. 

This  final  rule  has  been  determined  to 
hi;  not  significant  for  |)urposes  of 
Executive  Order  128fi0. 

'I’he  Chief  Coun.sel  for  Regulation  of 
the  De])artment  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Bu.siness  Administration  during 
the  ])roi)osed  rule  .stage  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  'I’he  factual  basis  for  this 
certification  was  published  in  the 
projiosed  rule  and  is  not  repeated  here. 
No  comments  were  received  regarding 
the  certification  and  NMF.S  has  not 
receivi;d  any  new  information  that 
would  affect  its  determination.  No 
changes  to  the  final  ride  were  made  in 


respon.se  to  jmhlic  comments.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  reiiuired  and  none  was 
prepared. 

List  of  Subjects  in  .50  CFR  Part  022 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  )aiuiarv  2.5.  2013. 

Alan  I).  Risenhnovor, 

Dinfclor.  Off  in;  of  SiisUiinahh;  Fislu;ri(;s. 
})(;rformin^  IIk;  fiinclions  and  dnIiaN  ofllu; 
n(;i)nty  Assistant  Adininistndor  for 
U(;}>nlatorv  l^rograins.  iVatiniud  Marino 
Fisliorios  Sorvico. 

For  the  reasons  set  out  in  the 
preamble,  .50  CFR  jiart  022  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

■  1.  'file  authority  citation  for  part  022 
continues  to  read  as  follows: 

Authority:  10  U..S.(;.  1801  t;t  si;(i. 

■  2.  In  §022.48,  paragra])h  (d)  is  revised 
to  read  as  follows: 

§  622.48  Adjustment  of  management 
measures. 

***** 

(d)  Gulf  roof  fish.  For  it  sjiecies  or 
speci(;s  group:  re|)orting  and  monitoring 
reipiirements,  iiermitting  reipuriiments, 
hag  and  possession  limits  (including  a 
hag  limit  of  zero),  size  limits,  ves.sel  trij) 
limits,  clo.sed  seasons  or  areas  and 
reopenings,  annual  catch  limits  (ACLs), 
annual  catch  targets  (A(iTs),  ipiotas 
(including  a  ijuota  of  zero), 
accountability  measures  (AMs).  MSY  (or 
proxy),  OY,  managiiment  jiarameters 
such  as  overfished  and  overfishing 
definitions,  gear  restrictions  (ranging 
from  regulation  to  complete 
])rohihition),  gear  markings  and 
identification,  vessel  markings  and 
identification,  allowable  biological 
catch  (ABC)  and  ABC  control  rules, 
rebuilding  plans,  and  restrictions 
relative  to  conditions  of  harvested  fish 
(maintaining  fish  in  whole  condition, 
use  as  bait). 

***** 

■  3.  In  §822.45),  paragraphs  (a)(4)(ii). 
(a)(5)(ii)(B).  (a)(5)(ii)(C),and  (a)(5)(ii)(D) 
are  revised  to  ri;ad  as  follows: 

§622.49  Annual  catch  limits  (ACLs), 
annual  catch  targets  (ACTs),  and 
accountability  measures  (AMs). 

(a)  *  *  * 

(4)  *  *  * 

(ii)  Recreational  soctor.  (A)  Without 
regard  to  overfished  status,  if  gag 
recreational  landings,  as  estimated  by 


the  .SRD,  reach  or  are  projected  to  reach 
the  apjilicahle  ACiLs  sjiecified  in 
paragraph  (a)(4)(ii)(D)  of  this  .section, 
the  AA  will  file  a  notification  with  the 
Office  of  the  Federal  Register,  to  clo.se 
the  recreational  sector  for  the  remainder 
of  the  fishing  year.  On  and  after  the 
effective  date  of  such  a  notification,  the 
hag  and  possession  limit  of  gag  in  or 
from  the  (hilf  FEZ  is  zero.  This  hag  and 
liossession  limit  apjilies  in  the  CJulf  on 
hoard  a  vessel  for  which  a  valid  Federal 
charter  ves.sel/headhoat  permit  for  Clulf 
reef  fish  has  been  issued,  without  regard 
to  where  such  species  were  harvested. 
i.e.  in  state  or  Federal  waters. 

(B)  Without  regard  to  overfished 
.status,  and  in  addition  to  the  measures 
specified  in  paragraph  (a)(4)(ii)(A)  of 
this  section,  if  gag  recreational  landings, 
as  estimated  by  the  .SRD,  exceed  the 
applicable  ACLs  specified  in  paragraph 
(a)(4)(ii)(D)  of  this  .section,  the  AA  will 
file  a  notification  with  the  (Office  of  the 
Federal  Register  to  maintain  the  gag 
ACT.  specified  in  paragraph  (a)(4)(ii)(D) 
of  this  section,  for  that  following  fishing 
year  at  the  level  of  the  ])rior  year's  ACT. 
unle.ss  the  best  .scientific  information 
available  d(;termine.s  that  maintaining 
the  prior  year’s  ACT  is  unnece.s.sarv.  In 
addition,  the  notification  will  reduce 
the  length  of  the  recreational  gag  fishing 
.season  the  following  fishing  year  by  the 
amount  neces.sary  to  ensure  gag 
recreational  landings  do  not  exceed  the 
recreational  AfiT  in  the  following 
fishing  year. 

(C)  If  gag  an;  overfished,  ha.sed  on  the 
most  recent  .status  of  IJ..S.  Fisheries 
Report  to  (Congress,  and  gag  recreational 
landings,  as  estimated  by  the  .SRD, 
exceed  the  applicable  A(iL  specified  in 
paragraph  (a)(4)(ii)(D)  of  this  .section, 
the  following  measures  will  apply.  In 
addition  to  the  measures  specified  in 
paragra})hs  (a)(4)(ii)(A)  and  (B)  of  this 
section,  the  AA  will  file  a  notification 
with  the  Office  of  the  Federal  Register, 
at  or  near  the  beginning  of  the  following 
fishing  year  to  reduce  the  ACL  for  that 
following  year  by  the  amount  of  the 
ACL  overage  in  the  prior  fishing  year, 
and  reduce  the  A(iT,  as  determined  in 
jiaragraph  (a)(4)(ii)(B)of  this  section,  by 
the  amount  of  the  ACiL  overage  in  the 
prior  fishing  year,  unless  the  best 
.scientific  information  available 
determines  that  a  greater,  le.sser,  or  no 
ov(;rage  adjustment  is  neces.sary. 

(D)  The  applicable  recreational  A(iLs 
for  gag.  in  gutted  weight,  are  1.232 
million  Ih  (0.555)  million  kg)  for  2012, 
1.45)5  million  Ih  (0.878  million  kg)  for 
2013.  1.720  million  Ih  (0.780  million  kg) 
for  2014.  and  1.5)03  million  Ih  (0.883 
million  kg)  for  2015  and  snhseiiuent 
fishing  years.  The  recreational  ACTs  for 
gag.  in  gutted  weight,  are  1.031  million 
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11)  (0.4()8  million  kg)  for  2012,  1.2H7 
million  lb  (0..'j84  million  kg)  for  2013, 
1.519  million  lb  (0.089  million  kg)  for 
2014,  and  1.708  million  lb  (0.775 
million  kg)  for  2015  and  subsequent 
fishing  years. 

(tj)  *  *  * 

(ii)  *  *  * 

(B)  Without  regard  to  overfished 
.status,  and  in  addition  to  the  measures 
sjjecified  in  paragraph  (a)(5)(ii)(A)  of 
this  section,  if  red  grouj)er  recreational 
landings,  as  estimated  by  the  SRD. 
exceed  the  ap])licahie  AC^L  specified  in 
|)aragraph  (a)(5)(ii)(D)  of  this  .section, 
the  AA  will  file  a  notification  with  the 
Office  of  the  Federal  Register  to 
maintain  the  red  grouper  ACT.  .sj)ecified 
in  paragraph  (a)(5)(ii)(D)  of  this  section, 
for  that  following  fishing  year  at  the 
level  of  the  jn  ior  year's  AfTF.  unless  the 
best  scientific  information  available 
determines  that  maintaining  the  i)rior 


year's  AC.T  is  unnecessary.  In  addition, 
the  notification  will  reduce  the  hag  limit 
by  one  fish  and  reduce  the  length  of  the 
recreational  red  grouj)er  fishing  season 
the  following  fishing  year  by  the  amount 
necessary  to  ensure  red  grouj)er 
recreational  landings  do  not  exc:eed  the 
recreational  ACT  in  the  following 
fishing  year.  The  minimum  reil  grouper 
l)ag  limit  for  2014  and  suhseciuent 
fishing  years  is  two  fish. 

(C,)  If  red  grouper  are  overfished, 
based  on  the  most  recent  Status  of  U.S. 
Fisheries  Report  to  Congre.ss,  and  red 
grou])er  recreational  landings,  as 
estimated  by  the  SRD,  exceed  the 
applicable  A(]L  .s|)ecified  in  paragraph 
(a)(5)(ii)(D)  of  this  section,  the  following 
measures  will  apj)ly.  In  addition  to  the 
measures  specified  in  paragraphs 
(a)(5)(ii)(A)  and  (B)  of  this  section,  the 
AA  will  file  a  notification  with  the 
Office  of  the  Federal  Register,  at  or  near 


the  beginning  of  the  following  fishing 
year  to  reduce  the  AC^L  for  that 
following  year  by  the  amount  of  the 
ACL  overage  in  the  prior  fishing  year, 
and  reduce  the  ACT,  as  determined  in 
paragraph  (a)(5)(ii)(B)  of  this  .section,  by 
the  amount  of  the  A(3.  overage  in  the 
prior  fishing  year,  unle.ss  the  best 
.scientific  information  available 
determines  that  a  greater,  les.ser.  or  no 
overage  adjustment  is  necessarv. 

(D)  The  recreational  ACL  for  red 
grouper,  in  gutted  weight,  is  1.90 
million  Ih  (0.802  million  kg)  for  2012 
and  suh.sequent  fishing  years.  The 
recreational  ACT  for  red  grouper,  in 
gutted  weight,  is  1.730  million  Ih  (0.785 
million  kg)  for  2012  and  suhsecjuent 
fishing  years. 

***** 

IFK  Doc.  2()i:)-02()l.{  Fil(!(l  K:4.'j  anil 

BILLING  CODE  3510-22-P 


6222 


Proposed  Rules 


Federal  R«f’ist«r 
Vol.  78,  No.  20 


WodiKisday,  lamiarv  30.  2013 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  319 

[Docket  No.  APHIS-2012-0002] 

RIN  0579-AD63 

Importation  of  Avocados  From 
Continental  Spain 

AGENCY:  Animal  and  Plant  Health 
Insjiection  Service,  IJSDA. 

ACTION:  Pr()])o.sed  rule. 

SUMMARY:  We  are  propo.slng  to  amend 
the  fruits  and  vegetables  regulations  to 
allow  the  imjiortation  of  avocados  from 
continental  S])ain  (excluding  the 
Ualaeric  Islands  and  (ianary  Islands) 
into  the  United  States.  As  a  condition  of 
entry,  avocados  from  Sjiain  would  have 
to  he  produced  in  accordance  with  a 
.systems  approach  that  would  include 
nuinirements  for  importation  in 
commercial  consignments;  registration 
and  monitoring  of  places  of  production 
and  packinghouses;  grove  sanitation; 
and  inspection  for  (piarantine  pests  by 
the  national  plant  })rotection 
organization  of  Spain.  Consignments  of 
avocados  other  than  the  Hass  variety 
woidd  also  have  to  he  treated  for  the 
Mediterranean  fruit  fly  either  prior  to 
moving  to  the  United  States  or  njion 
arrival  prior  to  release.  Consignments 
would  also  he  recpiinHl  to  he 
accompanied  by  a  ])hytosanitary 
certificate  with  an  additional 
declaration  stating  that  the  avocados 
were  grown  and  inspected  and  found  to 
he  fr(!e  of  |)ests  in  accordance  with  the 
propo.sed  nKjnirements.  This  action 
would  allow  for  the  importation  of 
avocados  from  Spain  into  the  United 
States  while  continuing  to  provide 
])rotection  against  the  introduction  of 
(luarantine  pe.sts. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  Ajjril  1, 
2013. 

ADDRESSES:  Yon  may  submit  comments 
by  either  of  the  following  methods: 


•  Federal  elhileniakin<^  Portal:  Co  to 
http:/ /w’ww. re<^ulat  ions. gov/H ’.document 
netaiI:D=APHIS-2()  1 2-()()()2-()()()  I . 

•  Posted  Mail /Commercial  Deliveiv: 
Send  your  comment  to  Docket  No. 
Al^HlS-2012-()()()2,  Regulatory  Analysis 
and  D(ivelo])ment,  PPD,  APHIS.  Station 
3A-03.0.  4700  River  Road  Unit  118. 
Riverdale.  MD  20737-1238. 

Sup])orting  documents  and  any 
comments  we  receive  on  this  docket 
may  he  viewed  at  http://\v\v\v. 
re^nlations.gov/lt!docketDetail:D= 

API US-2l)l 2-01)02  or  in  our  reading 
room,  which  is  located  in  room  1141  of 
the  USDA  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  ]).m.,  Monday 
through  f'riday,  except  holidays.  To  he 
sure  someone  is  there  to  helj)  von, 
please  call  (202)  799-7030  before 
coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Meredith  jones.  Regulatory 
Coordination  Specialist,  Regulatory 
Coordination  and  (k)m])liance.  PPQ. 
APHIS,  4700  River  Road  Unit  133, 
Riverdale,  MD  20737-1231;  (301)  8,'51- 
2289. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  “Suh])art — Fruits 
and  Vegetables”  (7  C.FR  319.50-1 
through  319.50-57,  referred  to  below  as 
th(!  regulations)  j)rohihit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  jilant  pests  that  are 
new  to  or  not  widely  distributed  within 
the  United  States. 

The  national  jdant  ])rotection 
organization  (NPPO)  of  Spain  has 
re(]uested  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
amend  the  regulations  to  allow 
avocados  from  continental  Spain  to  he 
imported  into  the  United  Stat(!s. 
including  Hawaii  and  U.S.  territories. 

As  part  of  our  evaluation  of  Spain’s 
recpiest,  we  prepared  a  ])e.st  risk 
a.ssessment  (PRA),  tithul  “lm])ortation  of 
Fresh  Avocado.  Persea  americana 
Miller,  from  (iontinental  Spain  into  the 
United  States,  Including  Hawaii  and 
U.S.  Territories”  (November  2011).  The 
PRA  evaluated  the  ri.sks  associat(ul  with 
the  importation  of  avocados  into  the 
United  States  from  Spain,  (iopies  of  the 
PRA  may  he  obtained  from  the  person 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT  or  viewed  on  the 
Regulations.gov  Web  site  (s(!e 
ADDRESSES  above  for  instructions  for 
accessing  Regnlations.gov). 

The  PRA  identifies  one  pest  of 
(luarantine  significance  jjresent  in 
continental  Spain  that  conld  be 
introduced  into  the  Unitcul  Statcis 
through  the  importation  of  avocados. 
That  pest  is  Ceratitis  capitata 
(Wied(imann).  the  Mediterranean  fruit 
fly  (Medfly). 

APHIS  has  determined  that  m(;a.snn;s 
beyond  standard  port-of-entry 
insjjection  are  reciuired  to  mitigate  the 
ri.sks  posed  by  this  plant  p(;st.  To 
recommend  sp(;cific  measures  to 
mitigate  tho.se  risks,  we  prepared  a  ri.sk 
management  dociniKmt  (RMD).  Cojjies 
of  the  RMD  may  he  obtained  from  the 
person  listeul  under  FOR  FURTHER 
INFORMATION  CONTACT  or  viewed  on  the 
R(!gulation.s.gov  Web  site  (s(H! 

ADDRESSES  above  for  instructions  for 
acc(!.ssing  Regulations.gov). 

Based  on  the  njcommendations  of  the 
RMD,  we  ar(!  proposing  to  allow  the 
importation  of  avocados  from 
continental  .Spain  into  the  United  .States 
only  if  they  an;  i)roduc(Ml  in  accordance 
with  a  systems  approach.  We  would 
allow  importation  of  untreated  Hass 
avocados  ha.sed  on  onr  finding  '  that 
Hass  avocados  on  the  tr(;e  are  not  a  host 
to  Medfly.  We  would  allow  importation 
of  other  vari(!ti(;.s  of  avocado  if  tlnw  are 
treated  for  Medfly.  The  systems 
ap])roach  we  are  proposing  would 
require: 

•  Registration,  monitoring,  and 
oversight  of  places  of  production; 

•  Grove  sanitation; 

•  Harvesting  recpiirinnents  for 
.safeguarding  and  identification  of  the 
fruit; 

•  Packinghouse  requirements  for 
safeguarding  and  idimtification  of  the 
fruit; 

•  Inspection  by  the  NPPO  of  .Spain  for 
Medfly:  and 

'  "I  lost  status  ot  'Hass'  avocados  to 
Mtulitorranoan  fruit  11  v,  Cunililis  ciipileitd 
(WiodiMiiann)  and  tho  .South  Aiuoricau  fruit  fly. 
Ainisirdphit  fnitcreniliis  (WiculiMuauu)."  {'.ouunodity 
Import  Lvaiuatiou  Dociumuit.  l)(!C(!ml)(!r  2011). 
llnit(!d  .Status  l)u|)artm(!nt  of  .Agricultun!.  Animal 
and  Plant  Hi^altli  lns|)(!(:tion  .Sc^rvicu.  Plant 
I’rotuction  and  (juarantinu.  Riigulations.  Purmits 
and  Manuals.  Kc^^ulatorv  Coordination  and 
Compliancu.  Rivurdalu.  Ml).  8pp.  Availahlu  at 
IUIp://\v\\w.r(:<>iilati()ns."ov/U!(tociinwnlDt}l(iil:D= 

.3 1’HIS-2U 1 0-0 ) 2 7-0002. 


•  Iruatinont  for  avocado  varieties 

other  than  Hass.  . 

Additionally,  all  avocados  Iroin  Spain 
would  also  he  reipiired  to  he 
accompanied  hy  a  phytosanitary 
certificate  issued  hy  the  NPPO  ol  Spain. 
The  phvtosanitary  certificate 
accoinjianying  Hass  variety  avocados 
would  have  to  tumtain  an  additional 
declaration  stating  that  the  avocados 
were  grown  in  an  ajijiroved  place  ol 
jirodnction  and  the  consignment  has 
been  insjiected  and  found  free  of  C. 
capitaia.  The  phytosanitary  certificate 
accomjjanying  non-llass  avocados 
would  have  to  c.ontain  an  additional 
declaration  stating  that  the  avocados 
were  grown  in  an  ajijiroved  place  ol 
production  and  the  consignment  has 
been  insjiected  and  ioiind  free  ol 
<:(if)itut(t.  and.  il  treated  prioi  to  exjioit. 
that  the  consignment  has  been  treated 
for  C.  capitata  in  accordance  with  7  C’.FR 
part  305. 

We  are  projiosing  to  add  the  systems 
a])))roach  to  the  regulations  in  a  ne\\ 

§  310.50-58  governing  the  importation 
of  avocados  from  continental  Sjiain  into 
the  United  States.  The  mitigation 
measures  in  the  proposed  systems 
approach  are  discussed  in  greater  detail 
below. 


Propjised  Systems  A|iproach 

C,(;m;ral  Raqiiiivnwnts 

Paragraph  (a)  of  ^  31‘).50-58  would 
set  out  general  re(inirements  for  the 
Nl’fiO  of  Spain  and  for  growers  and 
packers  producing  avocados  for  export 
to  the  United  States. 

Paragraph  (a)(1)  would  recjnire  the 
NPPO  of  Spain  to  jirovide  a  workplan  to 
APHIS  that  details  the  activities  that  the 
NPPO  of  Siiain  will,  subject  to  APHIS’ 
aj)])roval  of  the  workplan,  carry  out  to 
meet  the  retpiirements  of  projiosed 
§  319.58-58.  As  described  in  a  notice  we 
published  on  May  10.  2000.  in  the 
Federal  Register  (71  l‘R  27221—2/224, 
Docket  No.  APHIS-2005-0085),  a 
bilateral  workplan  is  an  agreement 
between  APHIS'  Plant  Protection  and 
Quarantine  i)rogram.  officials  ol  the 
NPPO  of  a  foreign  government,  and. 
wlniu  necessary,  foreign  commerc.ial 
entities  that  sj)ecifies  in  detail  the 
phvto.sanitary  measures  that  will 
i:omi)lv  with  onr  regidations  governing 
the  import  or  export  of  a  sj)ecific 
c.ommotlitv.  Bilateral  workplans  apply 
onlv  to  the  signatory  jiarties  and 
establish  detailed  jirocedures  and 
guidance  for  the  day-to-day  o])erations 
of  specific  im])ort/exi)ort  programs. 
Bilateral  workplans  also  establish  how 
sjjecific  phytosanitary  issues  are  d(;alt 
with  in  the  exj)orting  country  and  make 
clear  who  is  responsible  for  diuiling 


with  those  issues.  The  implementation  cap 
of  a  systems  ap])roach  typically  re(iuires  395 
a  bilateral  workplan  to  i)e  developed.  (ixy 
Paragraph  (a)(1)  would  also  state  that  arri 
the  NPPO  of  Si)ain  must  estahli.sh  a  tru.st  nui 
fund  in  accordance  with  ^  319.50-().  vul 

Section  319.50-0  of  the  regulations  sets  att; 
forth  provisions  lor  (istahlishing  tinst  pai 
fund  agreements  to  cover  co.sts  incurred  ior 
hy  API  US  when  API  US  personnel  must  30 
he  physically  pr(!.sent  in  an  exporting  int 
country  or  region  to  facilitate  exports.  jK> 
The  systems  approach  may  recpiire  tin 

APHIS  personnel  to  monitor  treatments  jm 
if  they  are  conducted  in  Siiain.  ve 

Paragraph  (a)(2)  would  riKpiin;  the 
avocados  to  he  grown  at  plac:e.s  ol 
juoduction  in  continental  Spain  that  are 
registered  with  the  NPPO  of  Spain  and  Sj 
that  meet  the  recinirements  for  grove 
sanitation  that  are  discussed  later  in  this 
document.  Places  ol  jiroduction  would 
he  limited  to  continental  Siiain  due  to  p; 

additional  (piarautine  pests  that  may  o 

occur  in  the  Canary  Islands  or  Balaeric  ^y 

Islands.  tl 

Paragrajih  (a)(3)  would  reipure  the  p 

avocados  to  he  jiacked  lor  exjioit  to  the  p 
United  States  in  iiackinghouses  that  are  ,, 
registered  with  the  NPPO  of  Spain  and 
that  meet  the  packinghouse  ^ 

reijuiremeuts  for  Iruit  origin,  pest 
exclusion,  cleaning,  safeguarding,  and  ^ 

identification  that  are  described  later  in  . 

this  document.  1 

Paragraph  (a)(4)  would  state  that 
avocados  from  continental  Sjiain  may  he 
imported  in  commercial  consignments 
only.  Produce  grown  commercially  is 
less  likelv  to  he  infested  with  ])lant 
pe.sts  than  noncommercial 
consignments.  Noncommercial 
o  consignments  are  more  prone  to 
in  infestations  because  the  commodity  is 
often  ripe  to  overripe  and  is  often  grown 
with  little  or  no  jie.st  control. 

Commercial  consignments,  as  defined  in 
ve  §  319.50-2,  are  consignments  that  an 
inspector  identifies  as  having  been 
imi)C)rted  lor  sale  and  distribution.  Siu.h 
identification  is  based  on  a  variety  ol 
indicators,  including,  hut  not  limited  to: 
Qiiantitv  of  produce,  tyjie  ol  j)ackagiug, 
identification  of  grower  or  packinghouse 
on  the  packaging,  and  doc:uments 
consigning  the  fruits  or  vegetables  to  a 
wholesaler  or  retailer. 

Commercially  produced  avocados  are 
ig  ckiamul  as  part  of  the  packing  jjrocess. 

This  practice  would  helj)  to  mitigate  the 
y  risk  associated  with  external  i)ests  that 
would  he  dislodged  hy  cleaning.  In 
addition,  the  industry  practice  of  culling 
IS  damaged  fruit  would  help  to  eu.suie  thtit 
avoi'.ados  exjiorted  Iroin  Spain  arc?  free 

w  of  (juarantine  ])ests  in  general. 

It  Paragraj)!!  (a)(5)  would  recpiire  that 

ake  avocados  other  than  Hass  variety  from 
continental  Sjiain  must  he  treated  for  C. 


capitcitd  in  accordance  with  7  CFR  jiart 
395.  This  treatment  could  occur  ju  ior  to 
export  to  the  United  States,  or  uiion 
arrival  -  prior  to  release.  Ibis 
recpiirement  would  mitigate  the  greater 
vulnerahilitv  of  non-Hass  avocados  to 
attack  hy  C.' capitata.  The  regulations  in 
part  39.5  set  out  standards  and  .schedules 
for  treatments  *  recpiired  in  7  CFR  jiarts 
391. 318.  and  319  to  jirevent  the 
introduction  or  dissemination  of  plant 
])ests  or  noxious  weeds  into  or  through 
the  United  States  through  the 
imjKirtation  or  movement  ol  Iriiits, 
vegetables,  and  other  articles.  Therelore, 
we  are  jiroposing  to  refer  to  7  Cf’R  liart 
395  for  an  approved  treatment  for  C. 
capitata  for  avocados  from  continental 
Sjiaiu. 

Monitoring  and  Oversight 

The  systems  apiu'oach  we  are 
projiosing  includes  monitoring  and 
oversight  reejuirements  in  jiaragrajih  (h) 
of  jirojiosed  ^  319.50-58  to  ensure  that 
the  recpiired  jihytosanitary  measures  are 
jirojuirly  iinjilemented  throughout  the 
jiroc.ess  of  growing  and  jiacking  ol 
avoc:aclc)S  for  export  to  the  United  States. 

Paragrajih  (1))(1)  would  recpiire  the 
NPPO  of  Sjiain  to  visit  and  insi)ei:t 
regi.stered  j)lac:es  of  prochic;tic)n  monthly, 
starting  at  least  2  months  before  harve.st 
and  c;outinuiug  until  the  end  ol  harvcist. 
to  verify  that  the  growers  are  c.omjilyiug 
with  the  recpiiremeuts  ior  grove 
sanitation  that  are  clisc;ussecl  later  in  this 
cloc:nment  and  lollow  jiest  c.ontrol 
guidelines,  when  nec.essary,  to  reiliic.e 
cpiarantine  pest  jiojnilatioins. 

Under  jiaragrajih  (h)(2),  in  addition  to 
conducting  fruit  insi)ec;tions  at  the 
|)ac;kiughou.ses,  the  NPPO  of  Spain 
would  he  recpiired  to  monitor 
j)ai:kinghonse  ojierations  to  verify  that 
the  i)ac:kinghouses  are  i;om])lyiug  with 
the  |)ac:kiughouse  reejuirements  lor  fruit 
origin,  jiest  exc;hision.  c;leaning, 
safeguarding,  and  identification  that  are 
desc.rihed  later  in  this  clc)c;ument. 

Under  paragrajih  (h)(3).  if  the  NPPO  of 
Sjiain  finds  that  a  plac:e  of  jirocluctiou 
S’  or  a  j)ac:kinghcnise  is  not  c.omjilying 
ise  ^yjjj^  j)i(.  j)roj)osecl  regulations,  no  fruit 
from  the  j)lac;e  of  jn'oduc.tion  or 
'  jiac.kinghouse  would  be  eligible  for 

export  to  the  United  States  until  APHIS 
and  the  NPPO  of  Sjiain  c:onchic,t  an 
’•  investigation  and  ajijirojniate  remedial 

ac.tions  have  been  imjilementecl. 


-C'.olcl  troiitinonl  upon  arriviil  is  only  avinliil)lo  at 
(:(!rlain  polls  in  aeiconlaiu  c!  will)  7  (.I'R  ■111.').!). 

'Within  pari  llOa.  ?? iiO.I.’i  providos  that  approvod 
troatinont  .scliodulos  aw  sat  out  in  tlia  I’I’Q 
I  watmanl  Manual,  loimd  onlino  at  htlj):// 
\v\\\v.ai)his.us(Ui.goy/inii>oii  axpiiil/plnnls/ 
mamuils/ports/don  nlotKls/tivtilnwnl.ixll.  I  hn 

manual  spooilios  which  twatiuanl  .schodulos  aw 
orinc.tivo  in  muitralizins>  C.  capikihi  on  avocados. 


Paragraj)h  (t))(4)  woulci  roquire  tho 
NIM’C)  oi'Sj)ain  to  retain  all  forms  ami 
(loc.unumts  relatod  to  export  program 
activities  in  groves  ami  i)ac.kinghonses 
for  at  least  1  ytiar  and.  as  re(inest(!d. 
provide  th(im  to  API  IIS  tor  review. 

(wove  Scinitaiion 

Under  i)aragraph  (c.)  ol  pro])osed 
§  avocado  fruit  that  has 

falhai  from  the  trees  vvonld  have  to  h(! 
removed  from  each  jilace  of  prculnction 
at  least  once  (;very  7  days,  starting  2 
months  before  harvest  and  c.onti lining  to 
the  end  of  harvest.  This  procedure 
would  reduce  the  amount  ol  material  in 
the  groves  that  could  serve  as  potential 
ho.st  material  for  C.  cnpitata. 

Avoc.ado  fruit  of  any  variety  that  has 
fallen  from  avocado  trees  to  the  ground 
may  he  damaged  and  thus  more 
susceptible  to  infestation  by  C.  c(ipH(ita. 
and  even  the  normally  resistant  Hass 
variety  mav  become  infested  under 
these  circumstances.  Therefore, 
projiosed  iiaragrajih  (c)  would  not  allow 
fallen  avocado  fruit  to  he  included  in 
field  containers  of  fruit  brought  to  the 
jiackinghouse  to  he  packet!  lor  ex])ort. 

Hdivesting  Hecpiiivindnts 

Paragraph  (d)  of  projiosed  §  :Ut).5(i-rii 
sets  out  retiuirements  for  harvesting. 
Harvested  avocados  would  have  to  he 
jilaced  in  field  cartons  or  containers  that 
are  marked  with  the  official  registration 
nnmher  of  the  place  of  production.  The 
place  of  production  where  the  avocados 
woro  ^rown  would  licivo  to  roiuciin 
identifiable  when  the  fruit  leaves  the 
grove,  at  the  packinghouse,  and 
"hroughout  the  export  jirocess.  These 
retiuirements  would  ensure  that  APHIS 
and  the  NPP(')  of  Spain  coidd  identify 
the  place  of  production  where  the 
avocados  were  j)roduced  if  inspectors 
find  Medllies  in  the  fruit  either  before 
c^xport  or  at  the  port  of  entry. 

We  would  recjuire  the  fruit  to  he 
moved  to  a  rcigistered  packinghouse 
withiu  2  hours  of  harvest  or  to  he 
jirotected  from  fruit  fly  infestation  until 
movcxl.  The  frint  would  have  to  he 
safeguarded  by  an  insect-iiroof  screen  or 
j)lastic  tarjjauiin  while  in  transit  to  the 
l)ackinghou.se  and  while  awaiting 
packing.  Th(!sc^  recjuirements  would 
prevent  the  fruit  from  being  infestecl  by 
fruit  Hies  between  harvest  and  packing. 

Packinghouse  Ucquircinents 

We  are  ])roposing  several 
recjuircanents  for  fruit  origin  and 
pac'kinghouse  activiticis.  which  woidd 
he  contained  in  paragraj)!!  (id  of 

|)roposed  §319.5tt-r)H. 

Paragraph  (e)(1)  would  reipure 
registercul  packinghouses  to  accept  only 
avocados  that  are  from  registered  placef 


of  jiroduction  and  that  are  ])rodu(.ed  in 
accordance  with  the  recpiirenumts  of  the 
systems  ai)])roach  during  the  time  they 
are  in  use  for  ])acking  avoi;ados  tor 
export  to  the  United  States. 

Paragraph  (e)(2)  would  require 
avocados  to  he  packed  withiu  24  hours 
of  harvivst  in  an  in.si;ct-exclnsionary 
packinghouse.  All  openings  to  the 
outside  of  the  ])ackinghouse  would  have 
to  he  covered  by  screening  with 
openings  ol  not  more  than  l.(>  mm  or  h\' 
some  other  harrier  that  ])revents  pests 
from  entering.  Screening  with  openings 
of  not  more  than  1.0  mm  excluders  fruit 
flies.  The  jjackinghouse  would  have  to 
have  double  doors  at  the  entranc.e  to  thi! 
facility  and  at  the  interior  entrance  to 
the  area  where  the  avocados  are  packed. 
These  jirojiosed  requirements  are 
designed  to  exclude  fruit  flies  from  the 
jiackinghouse. 

Paragra])!!  (e)(:i)  would  reciuire  all 
avocados  to  hi;  cliianed  ol  all  j)lant 
debris  before  packing.  This  procedure 
would  ensure  that  the  fruit  alone  is 
exi)orted  to  the  United  States;  other 
l)arts  of  the  avocado  triui  may  harbor 
l)(!sts  other  than  the  quarantine  pest  C. 
capitata.  and  the  cleaning  process  help.^ 
to  remove  them. 

Paragraph  (e)(4)  would  state  that 
cartons  or  boxes  in  which  avocados  are 
j)acked  would  be  reijuired  to  he  lahided 
with  a  lot  number  that  ])rovides 
information  to  identity  the  orchard 
where  the  fruit  was  grown  and  the 
])ac.kinghouse  when;  the  Iruit  was 
packed.  The  labeling  would  have  to  he 
large  enough  to  clearly  display  the 
rcHjuinul  information  and  he  loc.attui  on 
the  side  of  cartons  to  facilitate 
inspection  by  APHIS. 

Paragraph  (eKS)  would  recpiire 
avoc.ados  to  he  packed  in  insect-proof 
packaging,  or  covered  with  in.sect-prool 
mcish  or  a  plastic;  tarjjaidin,  for  transpoit 
to  the  United  States,  to  prevent  fruit  tly 
infestation  afti;r  the  fruit  is  packed. 

These  safeguards  woulci  have  to  remain 
intac.t  until  arrival  in  the  United  States. 

Paragraph  (e)(h)  woidd  reciuire 
shipping  doc:uments  ac;i;ompan\'ing 
c:onsignmc;nts  ol  avoi;aclos  from 
continental  Spain  that  arc;  cjxported  to 
the  United  States  to  inc;lude  the  offic.ial 
ri!gistration  numher  ol  the  plai:e  of 
proclui:tion  at  whii;h  the  avoi:ados  were 
grown  and  to  identify'  the  ])ai:king  shed 
or  sheds  in  which  the  fruit  was 
])roc.essed  and  pac.kcul.  1  his 
iclentifii;ation  woulci  have  to  he 
nunntained  until  the  fruit  is  released  foi 
entry  into  the  United  States.  These 
reciuirements  would  ensure  that  APHIS 
and  the  NPPO  of  Spain  could  identify 
the  pac.kinghouse  at  which  the  fruit  vyas 
>  pai;kecl  if  iu.spectors  find  C.  capitata  in 


the  fruit  either  before  export  or  at  the 
port  of  entry. 

Inspection  hy  the  NPPO  oj  Spain 

To  ensure  that  the  mitigations 
requirc’cl  in  the  sy'stems  approacdi  aie 
effective  at  ])roducing  fruit  free  ol 
quarantine  pe.sts,  paragraph  (f)  of 
proposed  31  h.fitt-.'itt  would  reciuire 
inspectors  from  the  NPPO  of  Spain  to 
inspect  a  biometric  sample  from  eai;h 
plac:e  of  produc:tion  at  a  rate  to  he 
determimul  by  APHIS.  The  inspectors 
woidd  have  to  visually  inspec.t  the  fruit 
and  a  portion  of  the  fruit  would  he:  cait 
open  to  inspect  for  internal  stages  ol  C. 
capitata.  If  C.  capitata  is  dc:tei;ted  in  this 
inspei;tion.  the  plai:e  of  production 
where  the  infested  avociados  were  grown 
would  immediately  he  suspended  from 
the  export  program  until  an 
investigation  ha.s  heem  condiu.ted  by' 

APHIS  and  tho  NPPO  of  Spain  and 
appropriate  mitigations  have  been 
implemented. 

Phvtosanitaiy  CeiHficate 

To  certify  that  the  avc)c.aclos  from 
i:c)ntinc:ntal  Spain  have;  been  grown  and 
pac:ked  in  ac:c:c)rdani:e  with  the 
rciiiuirements  of  propo.sed  §  319..'i()-r)8. 
proposed  paragraph  (g)  would  reciuire 
eai;h  c.onsignment  ol  avoc.ados  imported 
from  Spain  into  the  United  States  to  he 
acaaimpanied  hv  a  phvtosanitary 
i.ertifii:ate  issued  hy  the  NPPO  of  Spain. 
The  phvtosanitary  certificate 
ac.companyiug  Hass  variety  avoc:ados 
would  have  to  c.ontain  au  additional 
clec:laration  staling  that  the  avocados  are 
Hass  variety  and  were  grown  in  an 
approved  plac:e  ol  prc)clui;tion  and  the 
consignment  has  been  inspec.ted  and 
found  free  of  C.  capitata.  The 
phy'tosanitary'  certifii:ate  ac.i;ompany'ing 
non-Hass  avoc.ados  woidd  have  to 
i;ontain  an  additional  deedaration  stating 
that  the  avoi.ados  were  grown  in  an 
approved  plai:e  ol  production  and  the 
c.onsignment  has  been  inspec.ted  and 
found  frc;e  of  C.  capitata  and.  if  ticiated 
prior  to  export,  that  the  c.onsignment 
has  been  treated  for  C.  capitata  in 
ac;c:c)rdanc,e  with  7  CI*R  part  .lO.'i. 

Executive  Order  and  Regulatory 

Flexibility  Act 

This  propc)si;d  rule  has  been  has  been 
determined  to  he  not  signific.ant  for  the 
purposes  of  Exeimtive  Order  12886  and. 
therefore,  has  not  been  reviewc;d  hy  the 
Offii;e  of  Management  and  Hudget. 

In  accorclani;e  with  the  Regulatory 
Flexibility  Ac;t.  we  have  analyzinl  the 
potential  ec.onomic  effects  of  this  ac.tion 
on  small  entities.  The  analysis  is  set 
forth  below. 

The  NPPO  of  Spain  has  requested  that 
APHIS  authorize  market  ac;c:ess  for 
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coinniercial  shipni(;nts  of  fresh  avocados 
into  the  United  States  for  domestic 
consnm])tion.  Al’HIS  is  j)ro))osiiig  to 
grant  this  reipiest  if  Spain  ])rodnces  the 
avocados  in  accordant:e  with  a  systems 
a])proach  intended  to  prevent  the 
introduction  of  (juarantine  j)ests. 

In  200?),  tlie  United  States  was  the 
world’s  third  lai’ge.st  avocado  producer, 
after  Mexico  and  (ihile;  the  United 
States  accounted  for  about  7  jiercent  of 
global  production,  while  Mexico  and 
Chile  accounted  for  32  percent  and  ?) 
j)(!rcent.  resj)ectively.  U.S.  commercial 
production  of  avocado  occurs  in  three 
States.  California  accounts  for  about  ?)() 
j)ercent  of  U.S.  proihiction.  followed  l)v 
Florida  with  about  ?)  percent,  and 
Hawaii  with  less  than  1  penamt.  In 
2010.  U.S.  utilized  jiroduction  of 
avocado  totaled  about  135.500  metric 
tons  (MT),  only  one-half  of  the  271.000 
MT  j)roduced  in  200?).  and  indicative  of 
the  signific:ant  variability  in  yield  from 
year  to  year. 

In  the  last  decade.  U.S.  per  capita 
consumption  of  avocado  has  risen 
significantly,  from  1  kilogram  in  2000  to 
1.80  kilograms  in  2010.  representing  an 
annual  growth  rate  of  about  0.4  jiercent. 
Although  the  United  States  is  a  major 
producer  of  avocado,  it  is  also  tlie 
largest  import  market  (since  2002)  and 
has  been  a  net  importer  since  the  late 
l?)80s.  During  this  time,  tlie  gaji 
between  U.S.  imports  and  U.S.  exjiorts 
has  widened  substantially.  3’he  average 
annual  value  of  U.S.  avocado  imjiorts, 
2008-2010,  was  nearly  $022  million, 
comjiared  to  average  annual  exjiorts 
valued  at  less  than  $10  million. 

Spanish  avocado  jiroducers  expect  to 
exjiort  to  the  United  States  about  200 
MT  of  fresh  avocado  annually,  an 
amount  e{|uivalent  to  0.15  jiercent  of 
U  S.  production.  0.07  percent  of  U.S.  net 
imports  (imports  minus  exports),  and 
0.05  Jiercent  of  U.S.  suiijily  (jiroduction 
jilus  net  imjiorts).  based  on  2008-2010 
average  annual  U.S.  jiroduction  and 
trade  (juantities. 

Fntities  that  may  he  directly  affected 
by  the  jirojio.sed  rule  are  U.,S.  imjiorters 
and  jiroducers  of  avocado.  Avocado 
imjiorters  are  classified  in  the  North 
American  Industry  Cla.ssification 
System  (NAIC.S)  under  Fresh  Fruit  and 
Vegetable  Merchant  Whole.salers 
(NAIUS  424480).  Avocado  jiroducers  are 
classified  under  Other  Noncitrus  Fruit 
Farming  (NAKkS  11133?)).  The  Small 
Business  Administration  (SBA)  has 
established  guidelines  for  determining 
which  establishments  are  to  he 
considered  small.  A  firm  jirimarily 
engaged  in  fresh  fruit  and  vegetable 
whole.saling  is  considered  small  if  it 
emjiloys  not  more  than  100  jiersons.  A 
firm  Jirimarily  engaged  in  noncitrus 


fruit  farming  is  considered  small  if  it 
has  annual  sales  of  not  more  than 
$750,000. 

In  2007,  nearly  ?)5  jiercent  of  fruit  and 
vegetable  wholesale  e.stahlishments 
(4,207  of  4,437  linsine.sses)  that  ojierated 
the  entire  year  were  small  by  the  SBA’s 
small-entity  thnishold  of  not  mon;  than 
100  emjiloyees.  That  same  year,  nearlv 
?)3  Jiercent  of  farms  that  sold  fruits,  tree 
nuts,  or  berries  (104,424  of  112.0?)0 
ojierations)  had  annual  sales  of  hiss  than 
$500,000.  well  below  the  SBA’s  small- 
entity  threshold  of  $750,000.  The  subset 
of  these  farms  that  comjiri.se  the 
industry  Other  Noncitrus  Fruit  Farming 
nnmh(!red  23,041,  and  can  he  a.ssumed 
to  he  also  jirimarily  comjiosed  of  small 
entities.  Of  the.se  Other  Noncitrus  Fruit 
Farming  e.stahlishments,  there  were 
8,245  avocado  farms  in  2007,  also 
jiresumed  to  he  jirincijiallv  small 
ojierations. 

While  most  entities  that  mav  he 
affecttid  by  the  jirojiosed  rule  are  small, 
any  effects  would  he  insignificant 
because  of  the  small  cjuantitv  of  avocado 
exjiectiid  to  he  imjiorted  from 
continental  Sjiain. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
H(;alth  Insjiection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  imjiact  on 
a  substantial  numher  of  small  entities. 

Executive  Order  12?)88 

This  jirojiosed  rule  would  allow 
avocados  to  he  iinjiortiul  into  the  United 
States  from  continental  Sjiain.  If  this 
jirojiosed  rule  is  adojited.  State  and 
local  laws  and  regulations  regarding 
avocados  imjiorted  under  this  rule 
would  he  jireemjited  while  the  fruit  is 
in  foreign  commerce.  Fre.sh  avocados 
are  generally  imjiorted  for  immediate 
distribution  and  sale  to  the  consuming 
jiuhlic  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  (juestion  of  when  foreign 
commerce  ceases  in  other  cases  must  he 
addres.sed  on  a  case-liy-case  basis.  If  this 
jirojiosed  rule  is  adojited.  no  retroactive 
effect  will  he  given  to  this  nd(!,  and  this 
rule  will  not  retjuire  administrative 
jiroceedings  before  jiarties  may  file  suit 
in  court  challenging  this  rule. 

Pajierwork  Reduction  Act 

In  accordance  with  section  35()7(d)  of 
the  Pajierwork  Reduction  Act  of  1?)?)5 
(44  U.S.Ci.  3501  at  saq.),  the  information 
collection  or  recordkeejiing 
recjuirements  included  in  this  jirojiosed 
rnle  have  been  submitted  for  ajijiroval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  .send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 


Desk  Officer  for  APHIS,  Wa.sliington.  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  APHIS-2012-0002. 
Please  send  a  cojiy  of  your  comuKiiits  to: 

(1)  Docket  No.  APHl.S-201 2-0002, 
Regulatory  Analysis  and  IFivelojiment, 
PPD,  APlilS,  .Station  3A-03.8.  4700 
River  Road  Unit  118,  Riverdale,  MD 
20737-1238,  and  (2)  (ilearance  Officer, 
0(]IO,  U.SDA,  room  404-\V,  14th  .Street 
and  Indejiendence  Avimue  .SW.. 
Washington.  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  jiulilication  of  this  jirojio.sed  rule. 

We  are  jirojiosing  to  amend  the  fruits 
and  vegetables  regulations  to  allow  the 
imjiortation  of  avoc;ados  from 
continental  .Sjiain  into  the  United 
.States,  including  Hawaii  and  U..S. 
territories.  As  a  condition  of  entry, 
avocados  from  continental  .Sjiain  would 
have  to  he  jiroduced  in  accordance  with 
a  systems  ajijiroach  that  would  include 
retjuirements  for  imjiortation  in 
commercial  consignments:  registration 
and  monitoring  of  jilaces  of  jiroduction 
and  jiackinghouses;  grove  sanitation; 
and  insjiection  for  (juarantine  jiests  by 
the  NPPO  of  .Sjiain.  Imjilementation  of 
this  jirojiosed  rule  would  nujuire  the 
suhmi.ssion  of  documents  such  as 
jihytosanitary  certificates,  trust  fund 
agreiiinents,  workjilans,  records  for 
recordkeejiing,  and  jiroduction  site  and 
jiackinghou.se  regi.stration  and 
insjiection  forms.  This  jirojiosed  rule 
will  akso  recjuire  the  labeling  of  boxes  or 
cartons. 

We  are  soliciting  comments  from  the 
Jiuhlic  (as  well  as  affected  agencies) 
concerning  our  jirojiosed  information 
collection  and  recordkeejiing 
recjuirements.  These  comments  will 
helji  us: 

(1)  Evaluate  whether  the  jirojiosed 
information  collection  is  necessary  for 
the  jirojier  jierformance  of  our  agency’s 
functions,  including  whether  the 
information  will  have  jiractical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  jirojiosed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumjitions  used; 

(3)  Enhance  the  (juality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  resjiond  (such  as  through  the  use  of 
ajijirojiriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  technicjues  or  other  forms  of 
information  technology;  e.g.,  jiermitting 
electronic  suhmi.ssion  of  resjionses). 

Estiinata  ofbuvdau:  Public  rejioiiing 
burden  for  this  collection  of  information 
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is  ostimatod  to  avorago  ().{)2t)5()3  hours  (V 
])or  rosiJonse. 

Uf^spondf^nts:  l’ro(lui:ors  and 
importors  of  avocados  and  the  NPPO  oi 
Spain. 

Estini(it(^d  anniud  innnbar  of 
wspondonts:  28. 

Estinioiod  (inniud  niimhor  of 
wsponsos  })Oi’  l^os]}ondont:  51 5.878.). 

Estiimitod  auniiaf  inmihor  of 
wsponsos:  1 4 ,4  88 .  j 

Estinmtod  toUd  annual  bnrdan  on 
ivspondants:  428  hours.  (Duo  to 
averaging,  the  total  annual  hnrden  hours  > 
may  not  equal  the  produi;t  ot  the  annual  ^ 
munher  of  responses  multiplied  hy  the  ^ 
reporting  hurden  per  response.) 

(iopies  of  this  information  collection  ^ 
can  he  obtained  from  Mrs.  Cele.ste 
Sickles.  APHIS’  Information  Collection 
Coordinator,  at  (801)  851-2008. 

E-dovernment  Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  E-Covernment  /Vd 
to  jn'ornote  the  use  ol  the  Internet  am 
other  information  technologies,  to 
provide  increased  opportunities  for 
citizen  access  to  (jovernment 
information  and  .services,  and  lor  other 
puriioses.  For  information  pertinent  to 
E-Covernment  Ac:t  conqiliance  related 
to  this  projiosed  rule,  jilea.se  contact 
Mrs.  Celeste  Sickles.  APHIS’ 

Information  Collection  Coordinator,  at 
(881) 851-2908. 

List  of  Subjects  in  7  CFR  Part  810 
Coffee,  Cotton.  Fruits.  Imports.  Logs. 
Nurserv  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeiiing  requirements.  Rice, 
Vegetables. 

Accordingly,  we  jiropose  to  amend  7 
CFR  part  819  as  follows: 

319— FOREIGN  QUARANTINE 
NOTICES 

■  1 .  The  authority  citation  for  part  819 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  4.50.  7701-7772.  and 
7781-7780;  21  IK.S.ti.  180  and  130a;  7  C.I  K 
2.22,  2.80.  and  371.3. 

■  2.  Add  819.58-58  to  read  as  follows; 

§  31 9.56-58  Avocados  from  continental 
Spain. 

Fresh  avocados  (Paisaa  amovicana  1  . 
Mill.)  may  he  imjiorted  into  the  United 
States  from  continental  Spain 
(excluding  the  Balaeric  Islands  and 
Canary  Islands)  only  under  the 
conditions  described  in  this  section. 
These  conditions  are  designed  to 
prevent  the  introduction  of  tlui 
(luarantine  pest  Ceratitis  capitata 


(Wiedemann),  the  Mediterranean  fruit  uuiy 

11 V 

■  (a)  Ganavaf  ivciniwnwnts.  (1 )  The  he  p 

national  plant  i)rotection  organization  (d 

(NPPO)  of  Spain  must  provide  a  H^j- 

workplan  to  APHIS  that  details  the  boK 

activities  that  the  NPPO  of  Spain  will.  niai 
suhjec;t  to  APHIS’  approval  oi  the  oi"' 

workijlan.  carry  out  to  meet  the  1’*“' 

.nupurements  of  this  sec;tion.  The  NPPO  vve. 
of  Si)ain  must  also  establish  a  trust  iuud  " 
in  accordance  with  819.58-8.  P‘*^ 

(2)  The  avoc-.ados  must  he  grc)wn  at  oxi 

nlaces  of  i)roduction  in  continental  lo  < 

Spain  lhal  am  raBislara<i  wilh  llu,  NPPO  !.<» 
of  Spain  and  that  meet  the  requirements  tro 

of  this  section.  ,  ir 

(8)  The  avocados  must  he  packed  toi  ui. 

export  to  the  United  States  in 

i)ackinghouses  that  are  registered  with  wl 

the  NPPO  of  Spain  and  that  meet  the 
requirements  ot  this  section.  ^ 

(4)  Avocados  from  S])ain  may  lie  P‘< 

imiiorted  in  commercial  consignments  av 

””(5)  Avocados  other  than  Hass  variety  a\ 
from  continental  Spain  must  he  treated  ot 
for  C.  capitata  in  accordance  wilh  part  at 
805  of  this  chapter.  ' 

(h)  Monitoring  and  oversight.  il  J  i  ne 
NPPO  of  Spain  must  visit  and  inspect  2 
registered  places  of  production  monthly,  e 
starting  at  least  2  months  hetore  harve.st  ti 

and  continuing  until  the  end  ol  the  I 

shipjiing  season,  to  verify  that  the 

growers  are  complying  with  the  t 

retpiirements  ot  jiaragraph  (t.)  ot  this  t 

section  and  follow  pest  control  I 

guidelines,  when  necessary,  to  reduce  i 

quarantine  jiest  iiopulations.  ' 

(2)  In  addition  to  conducting  fruit  j 

■’  iiis])ections  at  the  iiackinghoiises,  the 
NPPO  of  Spain  must  monitor 
pac:kinghouse  operations  to  verify  that 
the  packinghouses  are  c:omplying  with 
^  the  reipiirements  of  paragraph  (e)  ot  this 

section.  .  r-  .  o  . 

(8)  If  the  NPPO  ol  Spam  finds  that  a 
place  of  production  or  packinghouse  is 
not  c:omplying  with  the  reiiiiirements  ot 
this  .section,  no  fruit  from  the  place  ot 
production  or  packinghouse  will  he 
eligible  for  export  to  the  United  States 
I  until  APHIS  and  the  NPPO  of  Spam 

■  conduct  an  inve.stigation  and 

appropriate  remedial  actions  have  been 

-S'  imiilemeiited.  ,, 

(4)  The  NPPO  of  Spain  must  retain  all 

I  forms  and  documents  related  to  exiiort 

iirogram  activities  in  groves  and 
P.  packinghouses  for  at  least  1  year  and,  as 

.;d  reipiested,  provide  them  to  APHIS  tor 

roviovv. 

(c)  Grove  sanitation.  Avocado  fruit 
that  has  fallen  from  the  trees  must  he 
removed  from  each  place  of  production 
at  least  once  every  7  days,  starting  2 
months  before  harvest  and  continuing  to 
the  end  of  harve.st.  Fallon  avocado  truit 


may  not  he  included  in  field  containers 
of  fruit  brought  to  the  jiackinghouse  to 
he  packed  for  exjiort. 

(d)  Harvesting  reipiirements. 

Harvested  avocados  must  he  jilaced  in 
field  cartons  or  containers  that  are 
marked  with  the  official  registration 
munher  of  the  place  of  production.  1  he 
place  of  production  where  the  avocados 
were  grown  must  remain  identifiahk. 
when"the  fruit  leaves  the  grove,  at  the 
packinghouse,  and  throughout  the 
exjiort  process.  The  truit  must  he  moved 
to  a  registered  packinghouse  within  8 
hours  of  harvest  or  must  he  protected 
from  fruit  flv  infestation  until  moved. 

The  fruit  must  he  safeguarded  hy  an 
insect-jiroof  screen  or  jilastic  tarjiaiilin 
while  in  transit  to  the  jiackinghouse  and 
while  awaiting  packing. 

(e)  Packinghouse  reipiirements.  (1 ) 

During  the  time  registered 
packinghouses  are  in  ii.se  for  packing 
avocados  for  export  to  the  United  States, 
the  packinghouses  may  only  accept 
avocados  that  are  from  registered  places 
of  production  and  that  are  produced  in 
accordance  with  the  requirements  of 

this  section.  .  i  -.i  •  , 

(2)  Avocados  must  he  ])ac:ked  wit  tun 

24  hours  ol  harve.st  in  an  insei.l- 
exclusionary  packinghou.se.  All 
ojienings  to  the  outside  of  the 
packinghouse  must  he  covered  hy 
screening  with  openings  of  not  more 
than  1.8  mm  or  hy  .some  other  harrier 
that  prevents  pests  from  entering.  The 
packinghouse  must  have  double  doors 
at  the  entrance  to  the  facility  and  at  the 
interior  entrance  to  the  area  wliere  the 
avocados  are  packed. 

(8)  Before  packing,  all  avocados  nui.st 

he  cleaned  of  all  plant  debris. 

(4)  Boxes  or  cartons  in  which 
avocados  are  packed  must  he  labeled 
is  with  a  lot  number  that  jirovides 

information  to  identify  the  ore, hard 
where  grown  and  the  packinghouse 
s  where  jiacked.  'I'he  labeling  must  be 
of  large  enough  to  c.learly  disjilay  the 
required  information  and  must  he 
located  on  the  outside  of  the  boxes  to 
;  facilitate  insnection.  . 

(5)  Avocados  must  he  jiacked  m 
insect-jiroof  jiackaging.  or  covered  wit  i 
>11  insect-jiroof  mesh  or  a  plastic  taipaulin, 
for  transport  to  the  United  States.  The.se 
all  safeguards  must  remain  intact  until 
I't  arrival  in  the  United  States. 

(8)  Shipiiing  documents 
;,s  accompanying  consignments  of 
r  avoc.ailos  from  continental  Spain  that 
are  exported  to  the  United  States  must 
include  the  official  registration  number 
!  of  the  plac;e  of  jiroduction  at  which  the 
ion  avoi;ado.s  were  grown  and  must  identify 
the  packing  shed  or  sheds  in  which  the 

igto  fruit  was  processeil  and  packed.  I  bis 

uit  identification  must  he  maintained  until 
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tlie  fruit  is  released  for  entry  into  the 
United  States. 

(f)  NPPO  of  Spain  inspoction. 
Following  any  post-harve.st  processing, 
inspectors  from  the  NPPO  ol  Spain  must 
ins|)ect  a  biometric  samj)le  of  fruit  at  a 
rate  determined  l)v  APHIS,  inspectors 
must  visually  inspect  tlie  fruit  and  cut 

a  portion  of  the  fruit  to  insj)ect  for  C. 
capitata.  If  any  C..  capHata  are  detectinl 
in  this  inspection,  the  place  of 
j)rodnction  where  the  infested  avocados 
were  grown  will  immediately  he 
suspended  from  the  export  program 
until  an  investigation  has  been 
conducted  by  APHhS  and  the  NPPO  of 
Spain  and  ap))ro))riate  mitigations  have 
been  implemented. 

(g)  PIniosanitary  certificate.  Each 
consignment  of  avocados  imported  from 
Spain  into  the  United  States  must  he 
accomj)anied  by  a  phytosanitarv 
certificate  issued  by  the  NPPO  of  Spain. 

(1)  The  phytosanitarv  certificate 
accompanying  Hass  variety  avocados 
must  contain  an  additional  (hudaration 
.stating  that  the  avocados  are  Hass 
variety  and  were  grown  in  an  apj)rov(;d 
])lace  of  production  and  the 
consignment  has  been  ins])ect(;d  and 
found  free  of  C.  capitata. 

(2)  The  i)hytosanitarv  certificatt; 
accomj)anying  non-Ha.ss  avocados  must 
contain  an  additional  declaration  stating 
that  the  avocados  were  grown  in  an 
approved  place  of  production  and  the 
consignment  has  b(!en  insj)ected  and 
found  free  of  U.  capitata.  If  the 
consignment  has  been  subjected  to 
treatment  for  C.  capitata  prior  to  (export 
in  accordance  with  7  CFR  part  305,  the 
additional  declaration  must  al.so  state 
this. 

Done  ill  Wasliinglon,  this  2.5lli  day  of 
laiinarv  201.3. 

Kevin  Shea. 

Acting  Adminislrnloi .  .'\ninuil  and  Plant 
Health  Inspection  Service. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  APHIS-201 1-01 32] 

PIN  0579-AD62 

importation  of  Fresh  Apricots  From 
Continental  Spain 

agency:  Animal  and  Plant  Health 
Inspection  Service.  IJSDA. 

ACTION:  Projiosed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  fruits  and  vegetables  regulations  to 
allow  the  im]K)rlation  into  the  United 
States  of  fresh  a])ricots  from  continental 
.Sjiain.  As  a  condition  of  entry,  fresh 
ajiricots  from  continental  Spain  would 
have  to  be  jiroduced  in  accordance  with 
a  systems  ajiproach  that  would  include 
regi.stration  of  production  locations  and 
liackinghouses,  pest  monitoring, 
sanitary  jiractices,  chemical  and 
biological  controls,  and  ])hytosanitarv 
treatment.  The  fruit  would  also  have  to 
be  imported  in  commercial 
consignments,  with  each  consignment 
identified  throughout  its  movement 
from  place  of  jiroduction  to  jxirt  of  entrv 
in  the  United  States.  Consignments 
would  have  to  be  accomjianied  by  a 
phytosanitarv  certificate  issued  by  the 
national  plant  inotection  organization  of 
Spain  certifying  that  the  fruit  is  free 
from  all  quarantine  pests  and  has  been 
produced  in  accordance  with  the 
systems  apjiroach.  This  jiroposed  rule 
would  allow  for  the  imjiorlation  of  fresh 
apricots  from  continental  Spain  into  the 
United  States  while  continuing  to 
provide  ])rotection  against  the 
introduction  of  (|uarantine  pests. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  April  1, 
2013. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Co  to 
htlp://\v\v\\’.reon  lations.gov/ttldocainent 
Detail;I)=API  nS-2()  11-01 32-000 1 . 

•  Postal  Mail/Ciommercial  Delivery: 
Send  your  comment  to  Docket  No. 
APHIS-201 1-0132,  Regulatory  Analysis 
and  Development,  PPD,  APHIS,  Station 
3A-03.8,  4700  River  Road  Unit  118, 
Riverdale,  MD  20737-1238. 

Supporting  documents  and  any 
comments  we  receive  on  this  docket 
may  he  viewed  at  http:// 
wivw.  regnIations.gov/ 
ttidocket Detail :D=APHIS-201 1-0132  or 
in  our  reading  room,  which  is  located  in 
room  1141  of  the  USDA  South  building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excej)t 
holidays.  To  be  sure  .someone  is  there  to 
help  you,  jilea.se  call  (202)  700-7030 
before  coming. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Meredith  Ci.  Jones,  Senior  Regulatory 
Policy  Sjjecialist,  Regulatorv 
(Coordination  and  (Comjiliance,  PPQ. 
APHIS,  4700  River  Road  Unit  150, 
Riverdale,  MD  20737-1231;  (301)  851- 
2018. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  regulations  in  “Subpart-Fruits 
and  Vegetables”  (7  (CFR  310.5(i-l 
through  310.50-57,  referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
im])ortation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  di.ssemination  of  plant  pests  that  are 
new  to  or  not  widely  distributed  within 
the  United  States. 

Currently,  the  regulations  prohibit 
inqiorts  of  fresh  apricot  fruit  (Pranas 
anneaiaca  Marshall)  from  continental 
Spain  (excluding  the  Balearic  Islands 
and  (Canary  Islands)  due  to  the  fruit 
serving  as  a  likely  pathway  for  four 
(luarantine  jiests.  'Fhe  Animal  and  Plant 
Health  Insijection  Service  (APHIS) 
received  a  reipiest  from  the  national 
])lant  protection  organization  (NPPO)  of 
S])ain  to  allow  fresh  apricots  from 
continental  Spain  to  be  imported  into 
the  United  States  subject  to  a  systems 
approach.  As  jiart  of  our  evaluation  of 
Spain’s  recpie.st,  we  jnejiared  a  pe.st  risk 
assessment  (PRA)  and  a  risk 
management  document  (RMD).  Cojiies 
of  the  PRA  and  the  RMD  may  be 
obtained  from  the  person  li.sted  under 
FOR  FURTHER  INFORMATION  CONTACT  or 
viewed  on  the  Regulations.gov  Web  site 
(.see  ADDRESSES  above  for  instructions 
for  acce.ssing  Regulations.gov). 

The  PRA,  titled  “Importation  of  Fresh 
Apricot,  Pranas  cniaeniaca  (L.)  fruit, 
from  (Continental  Spain  into  the  United 
.States,  including  Hawaii  and  U.S. 
Territories”  (March  2010),  evaluates  the 
risks  associated  with  the  importation  of 
fresh  apricot  fruit  into  the  United  States 
from  continental  Spain.  The  RMD  draws 
upon  the  findings  of  the  PRA  to 
determine  the  phytosanitarv  mea.sures 
nece.ssary  to  ensure  the  safe  importation 
into  the  United  States  of  ajiricots  from 
continental  Spain. 

The  PRA  identifies  four  (juarantine 
pests  that  could  follow  the  pathway  of 
consignments  of  fresh  apricots  imjjorted 
from  continental  Spain  into  the  United 
States: 

•  The  Mediterranean  fruit  flv 
(Medfly),  Ceratitis  capitata  Wiedemann, 

•  'fhe  plum  fruit  moth,  (iydia 
fanebrana  (Treitschke), 

•  Leaf  scorcli,  Apiognoiaonia 
erythrostonia  (Pers.),  a  fungus,  and 

•  Brown  rot,  Moniliaia  fractigena 
Honey,  a  fungus. 

A  quarantine  pe.st  is  defined  in 
S  310. 50-2  as  a  pest  of  potential 
economic  inqjortance  to  the  area 
endangered  thereby  and  not  yet  jiresent 
there,  or  present  but  not  widely 
distributed  and  being  officially 
controlled.  Plant  pest  risk  jiotentials 
associated  with  the  imjiorlation  of  fresh 
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ai)i'ic;()ts  irom  continental  Spain  into  the  pai 
Unit 0(1  States  were  derived  by  F' 

(istimating  the  conscHjnences  and  da 

likelihood  of  introduction  ot  each  pi* 

(jnarantine  jxist  into  the  Unitcnl  States  osl 

and  ranking  the  risk  potential  as  High,  is‘ 

Medium,  or  bow.  The  I’RA  d(!termined  no 
that  three  of  th(!se  four  (inarantine  rn* 

p(!sts — brown  rot,  MedOy,  and  i)lnin  if’f 

fruit  moth— pose  a  high  risk  of  ‘>f 

following  the  pathway  of  fresh  ainicots  w 
from  continental  Spain  into  the  Unitcid  bj 
States  and  having  niigative  eff(H;ts  on 
U.S.  agricnltnre.  L(;af  scorch  was  rated  n’ 
as  having  a  medinm  risk  potential.  ni 

Ba.sed  on  the  conclusions  of  the  PRA 
;nul  RMD.  we  are  proposing  to  cdlow  the  P 
imi)ortation  of  fr(^sh  a])ricots  from  P 

contimmtal  S])ain  '  into  tlu;  United 
States  subject  to  a  syst(!ms  approach. 

Under  a  systems  apinoach.  a  set  of 
phvto.sanitary  conditions,  at  lea.st  two  ot  ^ 
which  have  an  independent  efhict  in 
mitigating  the  jK^st  risk  associatcul  with 
the  movement  ot  commodities,  is 
sijecified.  whereby  frints  anct  veg(!tables  f 
may  be  imported  into  the  United  States 
from  countries  that  are  not  free  of  ‘ 

certain  plant  pests.  . 

We  are  pro])osing  to  add  the  .systems 
approach  for  ai)ricots  from  continental 
Spain  to  the  nignlations  in  a  mnv 
^  The  specific  mitigation 

iiKiasnres  recpiired  in  the  sy.stems 
ai)i)roach  for  (!ach  (piannitine  jjest  are 
discns.s(Kl  bcdow,  as  w(dl  as  in  the  risk 
management  document . 

(Jeneral  Requiremtmts 

G(mend  nicpnrements  for  im])orting 
a})ricot.s  from  continental  Sjjain  into  the 
United  States  wonld  be  listed  in 
pro])o.si^d  § 31 9.5(i— 58(a).  The  NPPO  of 
Spain  wonld  be  reeinired  to  jn’ovide  a 
bilatcM'al  workplan  to  APHIS  that  details 
the  activities  of  the  systems  approach, 
including  in.spections,  monitoring, 
trapping,  and  surveying,  that  the  NPPO 
of  Sjiain  will  carry  out  to  meet  the 
Ijroijosed  re(iiiirements.  APHIS  wonld 
have  to  ajjprove  the  work])lan  (nid 
wonld  be  directly  involved  with  the 
NPPO  of  Spain  in  monitoring  and 
auditing  the  systems  ajjproach 
im])lementation.  A  bilateral  work])lan  is 
an  agreement  Ixitween  APHIS’  Plant 
Protection  and  Quarantine  program, 
officials  of  the  NPPO  of  a  foreign 
gov(;rnm(!nt,  and,  wlnm  muaissary. 
foreign  commercial  entiticjs,  that 
specifies  in  detail  the  phytosanitary 
iiKjasnres  that  will  comjjiy  with  onr 
r(!gnlations  governing  the  imi)ort  or 
export  of  a  specific  commodity.  Bilateral 
workplans  aj^idy  only  to  the  signatory 

'  linpoii.s  of  friish  apricots  from  tlio  Haloaric: 
Islands  and  Canary  Islands  uoidd  conlinuo  to  l)o 
prohibitiui. 


parties  and  (istablish  (httailed 
])roc(nlnr(5s  and  guidance  for  tint  day-to- 
(hiy  opttrations  of  sjntcific  import/(;xport 
programs.  Bilatttritl  workjtlans  also 
establish  how  specific  phytosanitary 
issues  are  dealt  with  in  the  exporting 
c(iuntry  and  make  chtar  who  is 
r(!sponsible  for  (htaling  with  those 
issues.  The  implenutntation  of  a  systctms 
approach  typically  nupiires  a  bilateral 
work])htn  to  b(;  developed.  The  NPPO  of 
Spain  wonld  also  he  nupiired  to  entctr 
into  a  trust  fund  agretanent  with  APHIS 
in  accordance  with  §  319.5(j-()  to  cover 
onr  monitoring  and  auditing  costs. 

All  places  of  production  and 
packinghouses  in  contiintntal  Sjtain  that 
jjarticipate  in  the  program  to  exjtort 
apricots  to  the  United  States  must  be 
nigistered  with  and  approved  by  the 
NPPO  of  Spain  and  meet  the 
rtKpiirements  of  jjroposed  (^319.56-58. 
The  place  of  production  where  the 
apricots  were  grown  wonld  have  to  be 
identifiable  when  the  fruit  leaviis  the 
grove,  at  the  packinghouse  where  the 
frnit  is  jiacked,  and  thronghont  the 
export  process.  Boxes  containing  apricot 
frnit  wonld  have  to  be  marknl  with  the 
identity  and  origin  of  the  frnit. 
Safcgnarding  in  accordance  wiih  the 
regulations  in  propos(;d  §  31t).5()-58(h) 
wonld  have  to  be  maintained  at  all 
times  during  the  movement  of  the 
apricot  frnit  to  the  United  States  and 
ixanain  intact  upon  arrival  in  the  United 
States. 


Uommercial  Uonsignments 

The  regnlations  in  proi)os(Hi  319.56- 
58(b)  wonld  recjnire  that  Irtish  apricots 
from  continental  Spain  wonld  be 
allowed  to  be  imported  into  the  United 
.States  in  commercial  consignments 
only.  Uommercial  consignments,  as 
defined  in  §  319.56-2.  are  consignments 
that  an  insiiector  identifies  as  having 
been  imported  for  sale  and  distribution. 
Produce  grown  commercially  is  less 
likely  to  be  infested  with  plant  pests 
than  noncommercial  consignments. 
Noncommercial  consignments  are  more 
prone  to  infestations  because  tin? 
commodity  is  often  rijje  to  ov(^rripe, 
coidd  b(;  of  a  variety  with  unknown 
siiscejjtibility  to  i)(xsts,  and  is  often 
grown  with  little  or  no  pcist  control. 

Monitoring  and  Oversight 

Und(;r  proposed  319.56-58(c),  it 
APHIS  ajjproved  the  worki)lan.  the 
NPPO  of  Spain  woidd  have  to  begin 
conducting  insp(!ctions  and  monitoring 
places  of  j)roduction  and  packinghouse 
operations  to  verify  that  tlu;y  comply 
with  the  re(pnrements  of  jiropo.sed 
§319.56-58.  The  NPPO  of  Spain  wonld 
i)e  recpiired  to  visit  and  inspiict  the 
places  of  jnodnction  monthly,  starting  2 


months  (60  days)  before  harvest  and 
continuing  until  the  end  of  the  shipping 
season,  to  verify  that  growers  an; 
comidving  with  the  recpiirements  of 
propo.sed  §319.56-58  and  following 
pest  control  guidelines,  wh(;n  n(;c(;.ssarv, 
to  r(;dnce  (piarantine  p(;st  popidations. 

The  NPPO  wonld  akso  have  to  monitor 
])ackinghonse.s  to  verify  that  the 
packinghoiKses  are  complying  with 
proi)osed  §319.56-58.  Under  paragraj)!! 
(c)(3)  of  pro])OS(;d  §  319.56-58.  if  the 
NPPO  of  Spain  were  to  find  that  a  place 
of  production  or  a  jiac.kinghonse  did  not 
comjjly  with  the  r(;gidations  in 
proposed  §  319.56-58,  frnit  from  that 
place;  of  production  or  packinghouse 
wonld  not  be  (;ligible  for  export  to  the 
Unit(;d  .Stat(;s  until  APHIS  and  the 
NPPO  of  Spain  conducted  an 
inve.stigation  and  implemented 
ajjpropriate  remedial  actions. 

Any  i)ersonnel  conducting  trap])ing 
and  pest  surveys  re(|nir(;d  by  the 
systems  approach  woidd  have;  to  be 
hir(;d,  trained,  and  sni)i;rvised  by  the 
NPPO  of  Sjiain.  'Hie  NPPO  wonld  have 
to  certify  that  (;xporting  jilaces  of 
production  have  Irnit  lly  and  moth 
trajiping  jirograms  and  follow  control 
gnid(;lin(;s,  wh(;n  ni;ci;ssary,  to  r(;dnc(; 
ri;gnlat(;(l  jK;st  populations.  APHIS 
wonld  monitor  and  inspi;ct  the  jilaces  ot 
production  as  n(;cessary. 

Proposed  §319.56-58(c)(4)  wonld 

also  n;(iuire  that  the  NPPO  of  Spain 
retain  all  forms  and  documents  relat(;d 
to  export  program  activitii;s  in  plac(;s  of 
production  and  jiackinghouses  for  at 
least  1  year  and,  upon  reiinest,  jirovide 
them  to  APHIS  lor  ri;vi(;w. 


Grove  Sanitation 

Proposed  §31 9.56-58(d)  wonld 
reipiire  all  frnit  that  has  fallen  from  the 
tr(;(;s  of  (;ach  placi;  ol  jirodnction  to  bi; 
removed  from  the  grove  and  destroyed 
weeklv.  This  procedure  would  reduce 
the  amount  of  material  in  the  grovi;s  that 
could  servi;  as  jiotential  host  material 
for  insect  jie.sts. 

Mitigations  for  Specific  Quarantine 
Pests 

Fungi 

During  tin;  growing  s(;ason,  tin;  NPPtl 
of  Sjiain  wonld  be  ri;(]nired  in 
accordance  with  proposi;d  §319.56- 
58(i;)  to  conduct  inspi;ctions  at  inti;rvals 
sin;cified  in  the  workplan  in  i)lac(;s  of 
production  for  signs  of  the  fungi  A. 
arvtiu'ostonui  and  M.  Inictigunu  until 
harvest  is  com|)h;ted.  lnf(;cted  leavi;s 
wonld  have  to  be  removed  from  jdaces 
of  production  to  reduce  the  inocnhnn 
potential.  Uiion  detection  of  either  A. 
firvthrostoina  or  M.  fructiguna,  the 
Ni’PQ  of  Spain  wonld  be  required  to 
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notify  APHIS,  which  may  j)rohil)il  the 
importation  into  the  United  States  of 
aj)ricots  from  tlie  production  site  for  tlie 
season. 

Mitigations  f(»r  C.  fuiieiirana 

Under  pro|)os(!d  §  319..'j(i-.'i8(f). 

APHIS  would  rcHiuire  thcj  NPI^O  of 
Sj)ain  to  use  one  of  the  following  two 
mitigation  measures  to  address  the  risk 
potential  posed  hy  U. 

Arm:  Under  this  mitigation 
measure,  apricots  would  have  to 
originate  from  an  area  designated  as  free 
of  C.  fmwlmimi  in  accordance  with 
§  31 1)., for  the  e.stahlishment  of  pest- 
free;  areas.  Paragraph  (a)  of  ^  31‘)..'j(i-.'5 
.stat(;.s  that  determinations  of  j)est-fre(; 
areas  he;  maele  in  ae:e:e)reiane:e;  with 
lnte;rnatie)nal  Stanelarels  fe)r 
Phyte).sanitary  Me;asure;.s  (ISPM)  Ne).  4. 
whie;h  is  ine:orpe)rate;el  by  re;fe;rene:e  in 
§30()..'j.  ISPM  Ne).  4  .se;ts  e)nt  thre;e  main 
ea  iteria  for  re;e;e)gnitie)n  e)fa  pest-free; 
are;a: 

•  Systems  te)  e;stahli.sh  fre;e;ele)m: 

•  Phyto.sanit.iry  me;asnres  to  maintain 
fre;e;ele)m;  anel 

•  Che;e:k.s  te)  ve;rify  fre;e;ele)m  has  l)e;e;n 
maintaine;ei. 

Paragniph  (h)  e)l  <5  31‘)..‘)()-.'j  re;epdre;.s 
that  APHIS  appre)ve;  the;  .surve;y  pre)te)e:e)l 
u.se;el  te)  ele;te;rmine;  anel  maintain  ))e;st- 
lre;e;  status,  as  we;ll  as  pre)te)e;ol.s  fe)r 
iie:tie)ns  te)  he;  teiken  upe)n  ele;te;e:tie)n  e)f  a 
pe;.st.  It  alse)  inelie;ate;s  that  ))e;st-fre;e;  are;a.s 
are  sid)je;e:t  te)  .melit  hy  APHIS  te)  verify 
their  status. 

Arm  of  Low  Past  Provohneo  and  Posi 
Muna^onwnl:  Uneler  this  mitigation 
me;aseire.  e;ae;h  re;gi.store;el  ])liie:e;  e)f 
pre)ehie:tion  we)eilel  have  te)  he  visiteel  anel 
in.spe;e;te;el  hy  the  NPPO  e)f  Sjeein  lor 
signs  e)f  C.  fiinohrono  anel  pheromone 
trap|)ing  for  C.  funolmino  wonlel  have  to 
he;  e;onelue;te;el.  The  j)urj)e).se;  of  the 
ins])e;e;tie)n  anel  trap])ing  is  te) 
ele;me)n.strato  that  the  plae;es  of 
j)re)elue:tie)n  have  a  leew  ])revalene:e  e)f  C. 
lunelmino. 

Spe;e;irie:  in.spe;e:tie)n  anel  trapj)ing 
re;e]uire;me;nts  weeidel  he;  ine;luele;el  in  the 
l)ilate;ral  we)rkj)lan  anel  wonlel  he 
aeljuste;el  as  ne;e;e;.ssai’v  te)  ensure  that 
in.si)e;e:tie)n  anel  trapj)ing  are;  e;ffe;e;tive;. 
(k)nsi.ste;nt  with  the  re;e:e)nnnenelation.s  of 
the;  RMD.  the  l)ilate;ral  we)rkj)lan  we)idel 
initially  re;eiuire;  .sample;.s  e)f  20  fruits  j)e;r 
tre;e;  freein  .'lO  tre;e;s  within  en'e;rv  4 
he;e:tare;.s  te)  he;  visually  in.spe;e:te;el  hy  the; 
NPPO  of  Spain  e;ve;ry  7  elays  ehiring  the; 
gre)wing  .se;:).se)n.  During  the  harvest 
pe;rie)el,  samples  e)f  40  fruits  ])e;r  tree; 
ireein  .')()  tre;e;.s  within  e;ve;ry  4  he;e;tare;s 
wonlel  have  to  he;  visually  insj)e;e:te;el  hy 
the  NPPO  e)f  Spain  eve;rv  7  elavs  until 
harve;st  is  e:e)mj)le;te;el.  The;  NPPO  e)f 
Spain  we)idel  eikso  have  te)  sample  anel 
inspe;e:t  a  epiantity  e)f  fruit  sj)e;e:ifie;ei  in 


the;  we)rkplan.  In  aelelitieen,  the  bilateral 
weerkplan  weeidel  initially  re;e)idre;  plae:e;s 
e)f  pre)ehie;tie)n  te)  he;  traj)pe;el  leer  C. 
fiinolmina  with  API  lIS-appre)ve;el 
plie;re)me)ne;  tiaps  at  a  elensity  e)f  2  tra])s 
))e;r  4  he;e:tare;s.  with  <1  minimum  e)f  2 
traps  j)e;r  phie;e  e)f  pre)elue:tie)n.  'IVeijes 
we)ulel  hiive  te)  he;  e:he;e:ke;ei  e;ve;ry  7  ehiys 
lre)m  fridt  Ibrinatie)))  emtil  e:e)mple;tie)n  e)f 
harve;.st.  If  the;  tiaj)  e:e)imts  ;ire;  gre;ate;r 
than  10  meeths  pe;r  tnip  j)e;r  we;e;k,  e)r 
me)re;  than  1  pe;re:e;nt  e)f  the  fruits 
.sample;el  in  a  we;e;k  ;ire;  ehimageel  e)r 
fe)unel  te)  have;  any  life;  stage  e)f  C. 
Jiinohrono,  re;meelial  me;a.snre;s  woidel 
have  te)  he;  implementeel.  The;  NPPf)  of 
Sj)ain  we)idel  have  te)  ke;e;j)  ree:e)rel.s  e)f  the 
plae:e;me;iit  of  traps,  trap  visits,  trap 
e;ount.s,  anel  tre;atments  for  e;ae:h 
re;giste;re;el  j)lace  e)f  pre)elue:tion. 

Mitigations  for  Medfly 

Unele;r  j)re)])e)seel  §  310..')(i-.')8(g),  the; 
plae;e;s  e)f  |)re)ehie:tie)n  woidel  he;  re;e]uire;el 
te)  he;  trappeel  ie)r  Me;elfly  te)  eleme)nstrate 
that  there  is  a  le)w  pre;valene:e  e)f  Me;elflv 
in  the)se;  plae;e;.s  of  proehie:tie)n.  Similar  to 
U.  funolmino,  .spe;e:ifie;  tra])plng 
re;e]idre;me;nts  lor  Meelfly  we)idel  he; 
ine:luele;el  in  the;  bilateral  weerkplan  anel 
wonlel  he;  aeljn.ste;el  as  ne;e:e;s.seirv  te) 
ensure;  thiit  trapping  is  e;ffe;i:tive;. 
Uonsistent  witli  the;  re;e:e)mme;nelatie)ns  of 
the;  RMD,  the;  l)ilate;r<d  weerkplan  wonlel 
initially  re;e]uire;  trap])ing  with  1  APHIS- 
appreeveel  tnij)  j)e;r  12  hee:tare;s,  with  a 
minimum  of  1  trap  pe;r  ])lace;  e)f 
])re)eiue;tie)n,  he;ginning  May  1  e)f  e;ae:li 
ye;ar  anel  remaining  in  i)lae;e;  anel  in 
.se;rvie;e  until  harve;sting  is  ce)mple;teel. 
Any  time;  that  trap  e:e)nnt.s  aie  greater 
than  O..*)  dies  peir  trap  ])e;r  elay,  rt;me;elial 
measures  weeidel  ne;e;ei  to  he; 
im|)le;me;nteel  anel  a])proved  by  APHIS 
anel  the  NPPO  e)f  Spain.  The  NPPO  of 
Spain  we)nld  have  to  ke;e;p  re;ce)rel.s  of  the; 
plae;ement  e)f  trai).s,  trap  visits,  trap 
counts,  anel  tre;atment.s  feer  eiacli 
re;giste;re;el  place;  e)f  iireeeluction. 

All  fresh  aj)rie;e)t.s  for  e;xpe)rt  freem 
e;e)ntine;nlal  S])ain  to  the;  Uniteel  Stateis 
we)ulel  have;  te)  nnelerge)  a  e:e)lel  tre;atme;nt 
for  Me;elfly  in  ae:e:e)relance  with  the 
re;ejidreme;nts  lor  e;e)nelue;ting 
phyte)sanit<irv  tre;atme;nt  in  7  Cf’R  part 
30.'’) . 

We;  are;  ])rope).sing  te)  reiepdre;  twe) 
])hyte).sanit<iry  mitigation  measure;.s  lor 
Meelfly  l)e;e:ause;  high  hirval  po])idatie)ns 
ol  Meellly  in  fruit  e;an  e)ve;rwhe;lm  the; 
effe;e:tive;ne;s.s  of  e;e)lel  tre;atment.  The; 
trapjeing  anel  fielel  mitigatie)n  me;a.snre;s 
leer  Me;elfly  weeulel  maintain  pojndations 
at  ae:e;e;ptahly  le)w  pre;vale;ne;e;  levels  anel 
ensure  that  e:e)lel  tre;atment  is  effe;e:tive. 


Post-Harvest  Procedures  and 
Packinghouse  Kef|uirements 

Spe;e:ifie:  |)e)st-harve;.st  anel 
pae:kinghe)n.se;  re;einire;me;nl.s.  listeel  in 
jianigraphs  (h)  anel  (i)  e)f  preepee.seel 
§  31 9..‘j8-.')8,  are;  inteaieleel  te)  prevent 
in.se;e:t  infe;statie)n  e)f  harve;ste;el  fruit 
ehiring  proe:e;s.sing,  pae:king.  anel 
shipment.  Aprie:e)ts  weeulel  have;  te)  he; 
.safegiiareleel  hy  a  pe;st-j)roe)f  se:re;e;n, 
plastie:  tarpaiiiin,  eer  seeine  other  pe;.st- 
pre)e)f  l)arrie;r  while;  in  tran.sit  te)  the; 
pae:kinghe)u.se;  anel  while;  awaiting 
j)ae:king.  The;y  wonlel  have  te)  he  ])ae:keel 
anel  sealeel  within  24  he)urs  of  harve;.st 
inte)  pe.st-pre)e)f  e:arte)n.s  or  e:ontaine;r.s  e)r 
covereel  with  ])e;.st-pre)e)f  me;sh  eera 
pla.stie;  tarpaulin  for  transport  te)  the 
Unite;el  State;.s.  Thexse  .safe;gnarel.s  wonlel 
be;  re;eiuire;el  to  re;main  intaeit  until  arrival 
of  the;  consignment  in  the;  Unite;el  States. 

Piie.king  of  aprie:e)t.s  for  expeert  te)  the; 
Unite;el  States  we)ulel  have;  to  he; 
e;e)neiue:te;il  within  a  pae:kinghe)use 
re;gistere;el  emel  appreeveel  hv  the;  NPPO  of 
S])ain.  Pae:kinghe)use;.s  in  whie;h  aprie:e)ts 
are  pae:ke;el  for  exjeort  to  the  Uniteel 
States  weenlel  have;  te)  he;  able  te)  exediiele; 
eiuanintine  pests.  All  e)pe;ning.s  to  the; 
eeutsiele  e)f  the;  ])eie:kinghe)n.se;  weeidel  have 
te)  he;  e;e)ve;re;el  hy  .se:re;e;ning  with 
eejeenings  of  ne)t  meere;  than  l.ti  mm  e)r  hv 
se)me  e)the;r  harrier  that  pre;ve;nts  jie.sts 
fre)m  e;nte;ring.  The;  l.ti  mm  maximum 
.se:re;e;ning  size;  is  aeli;eiuate  te)  e;xe:luele;  the; 
in.se;e:t  pe;.st.s  e)f  e|uarantine;  significanex; 
name;ei  earlier  in  this  eloeniment.  'fhe 
pae;kinghe)ii.se;  wonlel  have;  te)  he; 
e;e]nij)pe;el  with  eleeuhle  .se;lf-e;losing  eleeeers 
at  the;  entranex;  to  the  jiaeikinghou.se  anel 
at  the;  interieer  entranex;  te)  the  area  where; 
Iridt  is  ])acke;el  to  prevent  inaelve;rte;nt 
introehielion  e)f  pests  into  the 
l)ae:kinghe)u.se.  During  the;  time  the 
pae:kinghouse  is  u.seel  to  pae;k  anel  expeirt 
apriex)t  fruit  te)  the  Uniteel  States,  the; 
l)ae:kinghoii.se  may  only  aexx;])t  fruit 
from  ])lace;.s  of  preeeluctieen  reigi.stereel  emel 
ajeproveel  by  the  NPPO  of  Sj)ain. 

Phytosanitary  Inspection 

Uneler  pre)j)o.seel  319..')()-.')8(j),  a 
biometric  .sam])le  of  apriex)ts,  jointly 
agre;e;el  uj)e)n  hy  APHIS  anel  the  NPPO  e)f 
Spain,  we)ulel  he  re;i]uire;el  te)  he; 
insj)e;e:te;ei  in  Spain  by  the  NPPO 
folleewing  post-harvest  proexxssing.  The; 
sam])le;  weeulel  have;  to  he;  visually 
in.spe;e;te;el  for  the  e|uarantine  pe;sts  A. 
ovythrostomn,  C.  fnnohrana,  emel  M. 
fmetigona,  anel  a  pe)rtie)n  of  the  fruit 
we)ulel  he;  exit  eepen  to  ins])e;ct  for  the 
internal  ])e;.st  C.  enpitnin.  If  any  of  the;.se; 
einarantine  ])e;.st.s  are;  founel,  the  entire 
ex)nsignment  of  apri(X)ts  weeulel  he; 
jirohihiteel  from  imjiort  into  the  Uiuteel 
States. 
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Fruit  presented  for  inspection  at  a 
U.S.  port  of  entry  would  have  to  be 
identified  in  the  shipiiing  docuunents 
accompanying  eacli  consignment  of  fruit 
that  sjiecify  the  jilace  of  |)roduction  in 
wliich  the  fruit  was  produt:ed  and  the 
|)ackinghouse  in  which  the  fruit  was 
jirocessinl.  This  identification  would 
have  to  he  maintained  with  the 
consignment  until  the  fruit  is  released 
for  entry  into  the  United  States. 

I’hylosanitary  (Certificate 

Under  jiropo.sed  §  31t)..'j(i-.‘j8(k),  each 
consignment  of  apric:ot  fruit  would  have 
to  he  accomjianied  by  a  phytosanitary 
certificate  issued  by  tin;  NPPd  of  Spain 
that  states  that  the  fruit  has  lieen  treated 
for  C.  capitatd  in  accordance  with  7  (CFR 
part  305  and  includes  an  additional 
declaration  stating  that  the  fruit  in  the 
consignment  was  inspected  and  found 
frei!  from  A.  (nythrosionui,  C.  ca}}it(ita, 

funelmina,  and  M.  fmctigemi. 

Executive  Order  IZtSHB  and  Regulatory 
Flexibility  Act 

This  jnojiosed  rule  has  hium 
determined  to  he  not  significant  for  the 
])ur]K).ses  of  Executive  Order  128()()  and, 
therefore,  has  not  h(!en  reviewed  by  the 
Office  of  Managimient  and  Hudget. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  we  have  analyzed  the 
])otential  economic  effects  of  this  action 
on  small  entities.  Thi;  analvsis  is 
summarized  below.  (Copies  of  the  full 
analysis  are  available  by  contacting  the 
|)er.son  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  or  on  the 
Rdgii  hit  ions. f’ovW’d)  site  (.see 
ADDRESSES  above  for  instructions  for 
accessing  Regulations.gov). 

Tliis  proposed  rule  woidd  allow  the 
importation  into  the  United  States  of 
fresh  ajiricots  from  continental  Spain, 
suhjecd  to  a  systems  ajiproach. 

The  economic  analysis  examines 
impacts  for  U.S.  small  entities  of  a  rule 
that  would  allow  fresh  apricot  imjiorts 
from  continental  Spain.  Spain  is 
exjiected  to  exiiort  at  most  10  standard 
shijijiing  containers  of  fresh  ajiricot  per 
year  to  the  United  States.  Each  container 
can  hold  approximately  18  metric  tons 
(M'r),  thus  fresh  apricot  imjmrts  from 
Sjiain  may  total  as  much  as  180  MT 
annually.  This  amount  is  equivalent  to 
about  1  percent  of  current  U.S. 
consumption.  With  U.S.  fresh  apricot 
exports  four  times  the  (juantity 
imported,  and  the  amount  expected  to 
he  im])orted  from  Sjiain  very  small  in 
comparison  to  current  U.S. 
consumjition,  any  market  effects  of  such 
a  relatively  small  change  in  sujijilv 
would  he  minor. 

Under  the.se  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspiiction  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  nnmher  of  small  entities. 

Executive  Oriler  12!»88 

This  proposed  rule  would  allow  fresh 
apricots  to  he  imported  into  the  United 
States  from  continental  Spain,  subject  to 
a  sy.stems  approach.  If  this  |)ro])o.sed 
rule  is  adopted.  State  and  local  laws  and 
regulations  regarding  fr(!sh  ajiricots 
imj)ort(!d  under  this  rule  would  he 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  apricots  are  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  public  and  would 
remain  in  foreign  commerce  until  .sold 
to  the  ultimate  consumer.  The  que.stion 
of  when  foreign  commerce  ceases  in 
other  cases  must  he  addressed  on  a  case- 
hy-case  basis.  If  this  proposed  rule  is 
adopted,  no  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  iu  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  35()7(d)  of 
the  l^ajierwork  Riuluction  Act  of  1895 
(44  U.S.C.  3501  e/  .seq.),  the  information 
collection  or  recordkeejiing 
riuiuirements  included  in  this  ])ropo.sed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 

Desk  Officer  for  APHIS.  Washington.  IX] 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  APH1S-20T1-0132. 
Please  .send  a  copv  of  vour  comments  to: 

(1)  Docket  No.  APHIS-20 11-01 32. 
Regulatorv  Analvsis  and  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 
River  Road  Unit  118,  Riverdale,  MD 
20737-1238,  and  (2)  Clearance  Officer, 
(X;iO,  USDA,  room  404-W,  14th  Street 
and  Indejiendence  Avenue  SW., 
W^ashington,  DC  20250.  A  comment  to 
OMB  is  he.st  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  jmhlication  of  this  jn  oposed  rule. 

APfllS  is  proposing  to  amend  the 
fruits  and  vegetables  regulations  to 
allow  the  importation  of  fresh  ajiricots 
from  continental  Spain  into  the  United 
States  subject  to  a  sy.stems  approach.  As 
a  condition  of  entry,  ajiricots  from  Spain 
would  have  to  he  jiroduced  in 
accordance  with  a  systems  approach 
that  would  include  requirements  for 
importation  in  commercial 
consignments;  a  limited  harvest  pmiod; 
registration  of  jiroduction  and 
packinghouses;  grove  .sanitation,  and 
pe.st  control  jiractices;  treatment  with 


surface  disinfectant;  and  inspection  for 
quarantine  pests  by  the  NPPG  of  Spain. 

Apricots  from  continental  .Spain 
would  also  he  reipiired  to  he 
accomjianied  by  a  phytosanitary 
certificate  with  an  additional 
declaration  stating  that  the  apricots  have 
been  inspected  and  found  to  he  free  of 
quarantine  pests  and  were  grown  and 
packed  in  accordance  with  the  jirojiosed 
reijuirements.  This  action  would  allow 
for  the  imjiortation  of  ajiricots  from 
continental  .Spain  into  the  United  .States 
while  continuing  to  provide  protection 
against  the  introduction  of  quarantine 
pests. 

Allowing  the  importation  of  apricots 
to  he  imported  into  the  United  .States 
from  .Spain  will  require  information 
collection  activities,  including 
jihyto.sanitary  certificates,  production 
site  and  packinghouse  registration, 
recordkeeping,  a  workplan,  and  a  trust 
fund  agreement. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  onr  pro|)o.sed  information 
collection  and  recordkeeping 
reciuirements.  'Fhese  comments  will 
help  us; 

(1)  livaluate  whether  the  jiropo.sed 
information  collection  is  neces.sarv  for 
the  ])roper  iierformance  of  our  agency’s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  |)ropo.sed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumjitions  used; 

(3)  Enhance  the  iiuality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  resjiond  (such  as  through  the  use  of 
approjiriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  resjionses). 

Esiimato  ofburdan:  Public  rejiorting 
burden  for  this  collection  of  information 
is  e.stimated  to  average  8.4827  hours  per 
response. 

Uospondonts:  The  NPPO  of  .Spain  and 
producers  and  importijrs  of  apricots. 

Estiimitod  niiinhar  of  ivspondenis:  23. 

Estimotod  ninnhor  of  ivspon.sos  por 
ivspondont:  1.2808. 

Esliinotod  annual  nainhor  of 
rasjwnsos:  29. 

Estiinatod  total  annual  bnrdon  on 
ivspondents:  188  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burilen  per  resjjonse.) 
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("o])ios  ol  this  information  colloction 
t;an  ho  ohtainod  from  Mrs.  Colosto 
Sioklos.  APHIS’  Information  Collootion 
Coordinator,  at  (301)  8.11— '2008. 

E-(’iOvernniont  Ac;!  C',omplianoo 
rho  Animal  and  Plant  Hoalth 
Inspoc.tion  Sorvioo  is  c.ommittod  to 
complianc.o  with  tho  E-Covornmont  Act 
to  j)romoto  tho  nso  oi  tho  Intoinot  and 
othor  information  tochnoloj>ios.  to 
provido  incroasod  opportunitios  tor 
citizon  accoss  to  Ciovcn'innont 
information  and  .sorvicos.  and  lor  othor 
purposes.  I’or  information  jiortinont  to 
E-Govornmont  Act  complianc.o  rolatod 
to  this  proj)osod  rnlo.  ploaso  contact 
Mrs.  Colosto  Sickles.  APHIS’ 

Information  Collection  Coordinator,  at 
(301)  8.11-2008. 

List  of  Subjects  in  7  CFR  Part  310 
Coffee.  Cotton.  Emits.  Imports.  Logs. 
Nnrsorv  stock.  Plant  diseases  and  posts. 
Quarantine.  Reporting  and 
roc;ordkooping  nupiinmionts.  Rico. 
Vogtitahlos. 

Accordingly,  wo  projioso  to  amend  7 
CER  jiart  310  as  follows: 

319— FOREIGN  QUARANTINE 

notices 

■  1.  rho  authority  citation  lor  jiart  310 
continues  to  road  as  lollows; 

Authority:  7  U.S.t;.  450.  7701-7772.  and 
7781-7780:  21  130  and  130a:  7  (.I  R 

2.22.  2.80.  and  371.3. 

■  2.  Add  §  310.18-58  to  road  as  follows: 


§  31 9.56-58  Fresh  apricots  from 
continental  Spain. 

Erosh  apricots  (Primus  armemiaca 
Marshall)  may  ho  imjiortod  into  the 
United  States  from  continental  Spain 
(excluding  tho  llaloaric  Islands  and 
Canarv  Islands)  only  under  tho 
conditions  described  in  this  section. 
These  conditions  are  designed  to 
prevent  the  introduction  of  the 
following  (piarantine  pests: 
Apio^nomonia  uiythrostonni  (Pers.).  a 
brown  rot  fungus;  Curutitis  capituia 
Wiedemann,  the  Mediterranean  iruit  lly; 
Cvdia  fuiwlmina  (Treitschke).  the  iilnm 
fruit  moth;  and  Moniliuiu  jvu(:tip,eu(i 
Honev.  the  leaf  scorch  fungus. 

(a)  Gunural  ivijuinmwnts.  (1)  The 
national  plant  protection  organization 
(NPPO)  of  Sjiain  must  provide  a 
bilateral  workjilan  to  APHIS  that  details 
the  activities  that  the  NPPO  ol  Sjiain 
will.  snhj(M:t  to  APHIS’  apiiroval  of  the 
workplan,  carry  out  to  meet  the 
reipiirements  of  this  section.  APHIS  wdl 
1m!  directlv  involved  with  the  NPPO  ol 
Spain  in  monitoring  and  auditing 
implementation  of  the  systems 
approach.  I’he  NPPO  of  Spain  must  also 


enter  into  a  trust  fund  agreenumt  with  lea: 
APHIS  in  accordance  with  §  31‘).1()-8.  tlie 

(2)  All  jilaces  of  production  and  I 

packinghouses  that  particijiate  in  the  lall 

exjiort  program  must  he  registered  with  pri 
the  NPPO  of  Spain. 

(3)  The  fruit  must  he  grown  at  places  1 

of  production  that  meet  the  |h( 

reduirements  of  paragraph  (d)  ol  this  m: 

.  W( 

section.  ,  1  <• 

(4)  The  fruit  must  he  packed  tor  sij 

export  to  the  United  States  in  a  /n 

])ackinghouse  that  meets  the  hi 

recpiirements  ol  paragraph  (i)  ol  this  pi 

.section.  The  place  of  produc;tion  where  in 
the  apricots  were  grown  must  remain  th 
identifiable  when  the  fruit  leaves  the  S] 
grove,  at  the  jiackinghonse.  and  pi 

throughout  the  export  jirocess.  S^ 

Safeguarding  in  accordance  with  si 

paragraph  (h)  ol  this  section  must  he 
maintained  at  all  times  during  the  n 

movement  of  the  ajiricot  fruit  to  the  u 

United  States  and  must  he  intact  upon  p 
arrival  of  the  ajiricot  fruit  in  the  United 
States. 

(h)  Conmuu-cial  consignments.  r 

Apricots  from  continental  Spain  may  he  r 

imported  to  the  United  States  in 
commercial  consignments  only. 

(c)  Monitoring  and  oversight.  (1 )  1  he  } 
NPPO  of  Spain  must  visit  and  inspect  > 

places  of  production  starting  2  months  ■ 
(80  days)  before  harvest  ami  continuing 
until  tile  end  of  the  .shipping  season  to  ' 
verify  that  growers  are  i:omplying  with 
the  requirements  ol  this  .section  and  to 
follow  pest  control  guidelines,  when 
necessarv.  to  reduce  epiarantine  pest 
populations.  The  NPPO  of  Spain  must 
certifv  that  exporting  places  of 
production  have  fruit  lly  and  moth 
trapping  programs  and  Rillow  control 
guidelines,  when  necessary,  to  reduc.e 
regulated  pest  pojnilations.  Any 
personnel  conducting  trapjiing  and  pest 
surveys  must  he  hired,  trained,  and 
supervised  hy  the  NPPO  ol  Spain. 

APHIS  may  monitor  the  places  of 
iirodnction  il  necessary. 

(2)  In  addition  to  conducting  Iruit 
insiiections  at  the  packinghouses,  the 
NPPO  of  Siiain  must  monitor 

Iv;  packinghouse  operations  to  verily  that 
m  the  packinghouses  are  comjilying  with 
the  requirements  of  this  section. 

(3)  If  the  NPPO  of  Spain  finds  that  a 
jilace  of  proihiction  or  jiackinghonse  is 

1  not  conqilying  with  the  requirements  ol 
this  section,  no  fruit  from  the  place  ol 
lils  production  or  jiackinghou.se  will  he 

eligible  for  exiiort  to  the  United  States 
e  until  APHIS  and  the  NPPO  of  Sjiain 

comluct  an  investigation  and  inqilement 

vill  ainiropriate  remedial  actions. 

,f  (4)  The  NPPO  of  Spain  must  retain  all 
forms  and  documents  related  to  export 
program  activities  in  jilaces  ol 
ilso  jirodnction  and  packinghouses  lor  at 


least  1  year  and.  as  recpiested.  provide 
them  to  APHIS  for  review. 

(d)  Grove  sanitation.  Emit  that  has 
fallen  from  the  trees  at  each  jilace  ol 
production  inii.st  he  removed  and 
destroyed  weekly. 

(e)  Fungi.  During  the  growing  season, 
the  NPPO  of  Siiain  niii.st  conduct 
ins|)ection.s  at  intervals  sjiecilied  in  the 
workplan  in  the  jilace  of  jiroduction  for 
signs  of  A.  eiythrostoina  and  M. 
fructigena  until  harvest  is  comjileted. 
Infected  leaves  must  be  removed  Iroin 
places  of  production  to  reduce  the 
inoculum  iiotential.  Upon  detection  ol 
these  fungal  diseases,  the  NPPO  ol 
Spain  must  notify  APHIS,  which  may 
prohibit  the  importation  into  the  United 
States  of  apricots  from  the  production 

site  for  the  season. 

(f)  C.  funehrana.  The  NPPO  of  Spam 
must  use  one  of  the  following  two 
mitigation  measures  to  address  the  risk 
potential  po.sed  hv  G.  funehrana. 

(1)  Pest-free  area:  Under  this 
mitigation  measure,  ajiricots  must 
originate  from  an  area  designated  as  Iree 
of  G.  funehrana  in  accordance  with 
{^318.18-1. 

(2)  Area  of  low  pest  prevalence  amt 
pest  ninnagenienf;  Under  this  mitigation 
measure,  the  NPPO  of  Spain  must  visit 
and  visually  in.siiect  registered  places  ol 
production  during  the  growing  season 
and  harvest  jieriod  for  signs  of  G. 
funehrana  to  demonstrate  that  the 
places  of  production  have  a  low 
jirevalence  of  G.  funehrana  and  to  veiifv 
that  tho  growers  are  conqilying  with  the 
requirements  ol  this  jiaragrajih.  The 
NPPO  of  Spain  mu.st  also  sample  and 
visually  inspect  a  quantity  ol  Iruit 
sjiecified  in  the  workjilan.  Tiajijiing 
must  also  he  conducted  in  the  places  ol 
jiroduction  to  tlemon.strate  that  the 
]ilai;e.s  of  production  have  a  Unv 
jirevalence  of  G.  funehrana.  11  the 
jirevalence  of  any  life  stage  ol 
funehrana  rises  above  levels  .spet;ified  in 
the  bilateral  workplan,  remedial 
measures  aiqiroved  jointly  hy  APHIS 
and  the  NPPO  of  Sjiain  mu.st  be 
implemented.  The  NPPO  of  Spain  must 
keep  records  of  the  placement  of  trajis. 

1  trap  visits,  traji  counts,  ami  treatments 
for  each  registered  jilace  ol  jiroduction 
1  and  make  the  records  available  to 
s  aphis  iqion  reijiiest. 
of  (g)  ('(iP’d'ta.  (1 )  Trapping  must  he 

conducted  in  the  places  of  iiroduction  to 
demonstrate  that  those  places  of 
s  production  have  a  low  prevalence  ol  C. 

capitata.  Specific  trapping  requirements 
i,nt  are  included  in  the  bilateral  workplan. 

If  the  iirevalence  rises  above  levels 
all  specified  in  the  bilateral  workplan. 

,rt  remedial  measures  apiiroved  jointly  hy 
APHIS  and  the  NPPO  of  Spain  must  he 
implemented.  The  NPPO  of  Spain  mu.st 
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koo])  records  of  the  placement  of  traps, 
trap  visits,  trap  counts,  and  treatments 
for  each  registenul  jilace  of  production 
and  make  the  records  available  to 
APHIS  u])on  reciimst. 

(2)  All  apricots  for(!X]Jort  from 
continental  S])ain  to  the  United  States 
must  he  treated  for  C.  capitaia  in 
accordance  with  ])art  3().‘5  of  this 
chapter. 

(h)  Post-harvest  procedures.  The 
aj)ricots  must  he  safeguarded  hy  a  pe.st- 
jn'oof  screen,  plastic  tari)aulin.  or  hy 
.some  other  pest-proof  harrier  while  in 
transit  to  the  ])ackinghouse  and  while 
awaiting  packing.  They  inicst  he  ])acked 
within  24  hours  of  harvest  into  ])e.st- 
proof  cartons  or  containers  or  covered 
with  pe.st-proof  mesh  or  a  j)lastic 
tarpaulin  for  transport  to  the  United 
States.  These  .safeguards  must  remain 
intact  until  arrival  of  the  consignment  in 
the  United  States. 

(i)  Packinghouse  re(]uireiuents. 

Packing  of  aj)ric:ot.s  for  export  to  tin; 
United  States  must  he  conduc.ted  within 
a  ])ackinghou.se  registered  and  ajjproved 
hy  the  NPPO  of  Spain.  Packinghon.ses  in 
which  apricots  ani  packed  for  export  to 
the  United  States  must  he  able  to 
exclude  (juarantine  pests.  All  o])ening.s 
to  the  outside  of  the  ])ackinghouse  mu.st 
hi!  covered  hy  screening  with  openings 
of  not  more  than  1.8  mm  or  hy  .some 
other  harrier  that  i)revent.s  ])e.sts  from 
entering.  The  ])ackinghou.se  must  have 
double  .self-closing  doors  at  the  entrance 
to  the  facility  and  at  the  interior 
entrance  to  the  area  when;  the  apricots 
are  to  he  packed.  During  the  time  the 
packinghouse  is  used  to  pack  and  ex])ort 
apricot  fruit  to  the  United  States,  the 
packinghouse  must  only  accept  fruit 
from  places  of  j)roduction  regi.stered  and 
approved  by  the  NPPO  of  Spain. 

(j)  Phyto.sanitaiy  inspection.  (1)  A 
biometric  samjjle  of  ajiricot  fruit  jointly 
agreed  nj)on  by  APHIS  and  the  NPPO  of 
Sj)ain  mu.st  he  inspected  in  Sj)ain  hy  the 
NPPO  of  Spain  following  post-harvest 
jirocessing.  'I'he  sample  mu.st  he  visually 
ins]K!cted  for  the  (luarantine  jjests  A. 
er\dhrostoina,  C.  funebrana,  and  A/. 
fructigena.  A  i)ortion  of  the  fruit  mu.st  he 
cut  oj)en  and  inspected  for  C.  capitata. 

If  any  of  these  quarantine  j)e.st.s  are 
found,  the  entire  consignment  of  a])ricot 
fruit  will  he  prohibited  from 
inujortation  into  the  United  States. 

(2)  Fruit  j)re.sented  for  in.s])ection  at  a 
U.S.  port  of  entry  must  he  identified  in 
the  shipihng  documents  accompanying 
each  lot  of  fruit  that  specify  the  jdace  of 
production  in  which  the  fruit  was 
jn’oduced  and  the  packinghouse  in 
which  the  fruit  was  processed.  This 
identification  mu.st  he  maintained  until 
the  fruit  is  released  for  entry  into  the 
United  States. 


(k)  Phytosanitarv  ceiHficate.  Each 
consignment  of  ajiricot  fruit  must  he 
accomj)anied  hy  a  j)hytosanitary 
certificate  i.ssued  hy  the  NPPO  of  Spain 
that  states  that  the  fruit  has  been  treated 
for  a.  capitata  in  accordance  with  7  CFK 
part  .30.')  and  includes  an  additional 
declaration  that  the  fruit  in  the 
consignment  was  inspected  and  found 
free  from  A.  er\'t}}rostoina,  (i.  capitata, 

C.  funebrana,  and  M.  fructigena. 

none  in  Washington.  DCi.  this  25lh  day  of 
lannary  2013. 

Kevin  Shea, 

Acting  Administrator,  Aninnd  and  Plant 
Jlcaith  Inspection  Service. 
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DEPARTMENT  OF  ENERGY 
10CFR  Part  430 

[Docket  No.  EERE-2012-BT-TP-0013] 

RIN  1904-AC71 

Energy  Conservation  Program:  Test 
Procedures  for  Conventional  Cooking 
Products  With  Induction  Heating 
Technology 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  De})artnienl  of 
Energy. 

ACTION:  Notice  of  proposed  rulemaking; 
])ul)lic  meeting. 

SUMMARY:  The  U.S.  Diipartment  of 
Energy  (DOl-])  jirojio.ses  to  revise  its  test 
jnocedures  for  cooking  products 
established  under  the  Energy  Policy  and 
("on.servation  Act.  Test  procedures  for 
cooking  jiroducts  can  he  found  at  DOE’s 
regulations  for  Energv  Conservation 
Program  for  Consumer  Products,  siihpart 
B,  appendix  1  (Appendix  I).  The 
projiosed  amendments  to  Appendix  I 
would  amend  the  test  method  for 
measuring  the  energy  efficiency  of 
induction  cooking  lops  and  ranges. 
A])pendix  1  does  not  currently  include 
any  test  methods  applicable  to 
induction  cooking  })roducl.s.  The 
propo.sed  amendments  would 
incorporate  induction  cooking  tojis  hy 
amending  the  definition  of 
“conventional  cooking  top”  to  ini;hide 
induction  heating  technology. 
Furthermore,  the  proposed  amendments 
would  reijuire  for  cooking  tops  the  use 
of  test  equijmient  conqiatihle  with 
induction  technology  as  well  as  with  gas 
burners  and  electric  resistance  heating 
elements.  Specifically,  the  amendments 
would  replace  the  solid  aluminum  test 
blocks  currently  specified  in  the  test 
jjrocedure  for  cooking  to]).s  with  hybrid 
test  blocks  comprising  two  separate 


pieces:  an  aluminum  body  and  a 
stainless  .steel  base.  Appendix  I 
currently  specifies  the  test  block  size  for 
electric  cooking  tojis  based  on  the 
.surface  unit  diameter;  however,  there 
are  no  provisions  for  determining  which 
test  block  size  to  n.se  for  non-circular 
electric  surface  units.  'I’he  propo.sed 
amendments  include  a  clarification  that 
the  test  block  size  he  determined  using 
the  smallest  dimension  of  the  electric 
surface  unit. 

DATES:  DOE  will  accept  comments,  data, 
and  information  regarding  this  notice  of 
projio.sed  rulemaking  (N(B^R)  before  and 
after  the  ])ul)lic  meeting,  hut  no  later 
than  Ajiril  15.  2013.  See  section  V, 
“Fuhlic  Particiiiation,”  for  details. 

DOE  will  hold  a  jnihlic  meeting  on 
Monday,  March  4,  2013,  from  9  a.m.  to 
4  ]).m.,  in  Washington,  DC.  The  meeting 
will  al.so  he  hroadca.st  as  a  Webinar.  See 
section  V,  “Fuhlic  Participation. ”  for 
Webinar  registration  information, 
participant  in.structions,  and 
information  about  the  capabilities 
available  to  Webinar  participants. 
ADDRESSES:  I’he  public  meeting  will  he 
held  at  the  U.S.  Department  of  Energy. 
Forrestal  Building,  Room  8E-089.  1000 
Independence  Avenue  SW., 

Wa.shington,  DC  20585.  To  attend, 
please  notify  Ms.  Brenda  Edwards  at 
(202)  580-2945.  Persons  can  attend  the 
public  meeting  via  Webinar.  For  more 
information,  refer  to  the  Public 
Participation  .section  near  the  end  of  this 
notice. 

(Jonnnents:  (Comments  may  he 
submitted  using  any  of  the  following 
methods: 

1.  Federal  eliuleinaking  Portal: 
http:/ /ww’w.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

2.  Email:  Induction-Cooking-Prod- 
201 2-TP-()()l 3@ee.doe.gov  Include  the 
docket  numher  and/or  RIN  in  the 
subject  line  of  the  me.ssage. 

3.  Mail:  Ms.  Brenda  Edwards,  U.S. 
Dejiartment  of  Energy,  Building 
Technologies  Program.  Mailstop  EE-2J, 
1000  Indejiendence  Avenue  SVV., 
Washington,  DC  2058.5-0121.  If 
possible,  please  submit  all  items  on  a 
CD.  It  is  not  nece.ssarv  to  include 
printed  cojiies. 

4.  Hand  Deliverv/Courier:  Ms.  Brenda 
Edwards,  U.S.  Department  of  Energy. 
Building  'Fechnologies  Program.  t)50 
L’Enfant  Plaza  SW..  Suite  000, 
Washington,  D(i  20024.  'relephone: 

(202)  580-2945.  If  po.ssihle,  please 
.submit  all  items  on  a  CD.  It  is  not 
nece.ssarv  to  include  |)rinted  copies. 

For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  rulemaking  jirocess, 
.see  section  Y  of  this  document  (Public 
Participation). 
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Do(:k(ii:T\m  docket  is  available  for 
review  at  wgiil(iti()ns.}i()v,  including 
P'ederal  Register  notices,  framework 
docnments,  public  meeting  attendee 
lists  and  transcripts,  comments,  and 
other  snpj)orting  docnments/materials. 
All  documents  in  the  docket  are  listed 
in  the  ivgulations.gov  index.  However, 
not  all  ilocmnents  listed  in  the  index 
may  be  publicly  available,  such  as 
information  that  is  exempt  from  jjublic 
di.sclosure. 

A  link  to  the  docket  Web  jjage  can  be 
found  at:  htip://\v\v\\'.ivgulations.gov/# 
!(h(:ketDatai}:(ict=n{+PIi-i-N+0+SU+ 
l’Sri)p=5();so=DHSC:sl)=jH)st(‘dData:po= 
t):D=EEnE-2()12-BT-TP-0iU3.  This  Web 
page  will  contain  a  link  to  the  docket  for 
this  notice  on  the  regulations.gov  site. 
The  regulations.gov  \V(!b  page  will 
contain  simple  instructions  on  how  to 
access  all  documents,  including  jmblic 
comments,  in  the  docket.  See  section  V 
for  information  on  how  to  submit 
comments  through  regulations. gov. 

For  further  information  on  how  to 
submit  a  comment,  review  other  j)uhlic 
comments  and  the  docket,  or  j)articipate 
in  the  public  meeting,  contact  Ms. 
Brenda  Fdwards  at  (202)  .'580— 294.'i  or  hv 
(iinail:  Brenda. E(hvards@ee. doe. gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ashley  Armstrong.  U.S.  Department 
of  linergy.  Officii  of  Emiigy  Efficiency 
and  Renewable  Energy,  Building 
Technologies  I’rogram.  EE-2j.  1  ()()() 
Independence  Avenue  SW.. 
Washington,  DC  2().'58.'5-()121. 
Telephone:  (202)  .'580-0.‘590.  Email: 
Ashley. Annst  rong@ee.doe.gov. 

Mr.  Ari  Altman.  U.S.  Department  of 
Energy.  Office  of  the  General  C^iunsel, 
CC-7i,  loot)  Independence  .Avenue 
.SW..  Washington,  DC  20.^8.'5-0121. 
Telephone:  (202)  202-287-0307. 
Email:  /\ri. Alt nian@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

I.  Autliority  and  Ilackgreuiid 

A.  tkiiuiral  Test  Procedure  Kuleinaking 
Process 

8.  Test  Procediinis  for  Cooking  Prodncis 

II.  .Sinnniary  of  llie  Notice  of  Proposiid 

Rideinaking 

III.  Discussion 

A.  Prodncis  Covered  by  This  'Tiisl 
Proctidure  Rulemaking 
8.  Effcictive  Dale! 

C.  Aclivi!  Mode  Test  Pi'ociulnn! 

1.  Alnmimnn  Test  illocks 

2.  Carbon  Siciel  Tiisl  blocks 

3.  (iarbon  .Situd  Hybrid  Teist  blocks 

4.  .Slaiidtiss  .Steiel  Hybrid  Test  blocks 
."i.  Water-Heating  Teists 

().  Non-Circular  Electric  .Surface!  Units 

D.  .Slanelby  anel  Off  Mode:  'lest  Proe;e!eiure: 

E.  Ce)mpliane;e  With  Ollier  EPtiA 
Reiepiireiinenls 

IV.  Proceielnral  Issues  and  Reignlateiry  Rendew 


A.  Reivieiw  Uneler  Exeu:nlive!  Oreleir  128(i(i 
b.  Re!vie!\v  llneleir  the  Reignlaleirv  I'leixibilitv 
Ae:t 

(i.  Re!vie;w  llneleir  the  Paiienweirk  Reulneliem 
Ae;t  eif  199.'5 

1).  Revieiw  Under  Ibei  Neiliemal 
I'invirennneinlal  Peilieiy  Ae:l  eif  1909 
til.  Reivienv  Uneler  Exee:ntive  Oreleir  CD  32 
E.  Review  Uneler  Exe!e:nlivei  Oreler  12988 
(;.  Reivieiw  Uneler  Ibe;  Unfnneleiel  Maneiateis 
Reifeirm  Ae:l  eif  1995 

H.  Review  Uneleir  the  Treiasury  anel  Ceneiral 
tieiveirnmenl  Aiijireiprieilieins  Ae:l,  1999 

I.  Revieiw  Uneler  Exe!e:nlive!  Ordeir  12030 
).  Review  Undeir  Treiasury  anel  Ceineiral 

Ceiveirmnenl  .Appreijirialions  Ae;t,  2001 
K.  Reivieiw  Uneleir  Exeie:nlivei  Oreleir  13211 
E.  Reivieiw  Uneler  .Seie:tie)n  32  eif  the  Eeieleral 
Energy  Aelministnitiein  Ae;l  eif  1974 
Y.  Pnblie:  Partieiipiitiein 

A.  Atteinelane:ei  at  Public  Meeiling 
b.  Preie:eieinrei  feir  .Submitting  Preijiareiel 
Ceineiral  .Statements  for  Dislributiein 

C.  C.einelucI  of  Public  Meeting 

D.  Snbmissiein  eif  (ieimmenis 

E.  Issues  ein  Whieib  DOE  .Seieiks  Ceimment 

1.  Preipeiseiel  Ameineleid  Deifinilieins 

2.  .St.iinleiss  .Sleiel  Hybriel  Test  bleie:ks 

3.  Waleir-lleialing  Teisl 

4.  Nein-tiireinlar  Eleie:trie:  .Snrlae:ei  Units 

5.  Stimelby  anel  Off  Meielei 

VI.  Aiipreival  eif  the  Offieiei  eif  the  .Seieaeilary 

I.  Aiitheirity  and  Backgreuind 

Title!  Ill  eif  the!  Ene!rgy  Pe)lie;y  anel 
C.e)n.se!rvatiein  Ae;t  (42  II..S.C.  8291,  et 
seq.:  “EPCA”  eir,  “the!  Ae:t”)  sed.s  feirth  a 
varieity  eif  preivisieins  eleisigneul  tei 
impreive!  eiiuirgy  e!fiie:ie!ne:y.  (All 
reiforemetei.s  tei  EP(W  reifeir  tei  the!  .statute! 
as  :nneinele!el  threiugh  the!  Ene!rgy 
Inele!pe!nele!ne:t!  anel  .Seuinritv  Ae:t  eif  2007 
(EES A  2007),  Public  Law  110-140  (Deu;. 
19,  2007)).  Pen  t  B  eif  title!  Ill,  whie:h  feir 
e!elileirial  reutseins  was  re!ele:.signate!el  as 
Part  A  upein  ine:eirpeinitiein  intei  the!  U..S. 
Ceieli!  (42  U..S.C:.  0291-0309),  eislahlisheis 
tho  “Eneirgy  (ieinsorvatiein  Program  for 
Ceinsume!r  Preielucts  Otheir  Than 
Automeihile!.s.”  The!sei  incluele!  ro.siele!ntial 
kite;he!n  rangers  anel  eiveins,  tlu!  suhje!e:t  of 
teieiav’s  notie:e!  eif  preiposeiel  rulomaking 
(NOPR).  (42  U..S.C.  0292(a)(10)) 

Unelor  EPCA,  this  ]ireigram  e:ein.sists 
ei.sseintially  eif  feiur  parts:  (1)  Teisting,  (2) 
labelling,  (3)  Foeleiral  eineirgy  eieinseirvatiein 
stanelarels,  anel  (4)  e:e!rtifie:atiein  anel 
e!nfeire;e!me!nt  jireieieielureis.  Tho  teisting 
reiepnromonts  e:ein.sist  eif  teist  iireie;e!elure!s 
that  mannfae:ture!rs  eif  eieivoroel  preieiue;ts 
must  iKso  (1 )  as  tho  basis  for  eieirtifving 
to  DOE  that  ihoir  ]ireielue:ts  eioinjily  with 
tho  applie;ahle!  onorgv  eieinseirvatiein 
stanelarels  aeleiptoel  unelor  EPC^A,  anel  (2) 
feir  making  ropreiseintatieins  aheiut  tho 
e!ffie:ie!ne:y  eif  theiso  ]ireiehie:ts.  .Similarlv. 
DOE  mu.st  uso  thei.so  tei.st  roepiiromonts  to 
elotormino  whotheir  tho  preielueits  ceimply 
with  any  rolovant  .stanelarels 
]ireimulgatoel  uneleir  EPCA. 


A.  (leneral  Test  Procedure  Buleinaking 
Process 

Unelor  42  U..S.(E  0293,  EPCA  .sots  feirth 
tho  e-.ritoria  anel  preieioeluros  DOE  must 
feilleiw  whon  pre!se;rihing  or  amoneling 
tei.st  ]ireie:e!elure!s  feir  e:eive!re!el  preielueils. 
EPCA  jirovielos  in  rolovant  jiart  that  any 
tei.st  preie:e!elure!s  ]ire!se:rihe!el  eir  amoneloel 
uneleir  this  .soe:tiein  shall  ho  reiasonahlv 
elosignoel  tei  preielueio  tost  reisults  which 
meiasuro  onorgy  offieiieineiy,  onorgv  uso  eir 
eistimatoel  annual  eijiorating  e:ei.st  of  a 
e:eive!re!el  ]ireielue:t  eluring  a  roiireisontativo 
avorago  uso  e:ye;le!  eir  porieiel  eif  uso  anel 
shall  not  ho  uneluly  hurelon.somo  tei 
e:einelue;t.  (42  U.S.C.  0293(h)(3)) 

In  aelelitiein,  if  DOE  eleitormineis  that  a 
tost  proe-.oeluro  amonelmont  is  warrantoel, 
it  must  publish  preipeiseiel  tost 
proe:e!elure!.s  anel  eiffor  tho  public  .in 
ojijieirtunity  to  prosont  oral  anel  writton 
e;ommonts.  .  (42  U.S.C.  0293(h)(2)) 
Finally,  in  any  ridomaking  to  amonel  a 
tei.st  preie:oelnre!,  DOE  must  elotormino  tei 
what  oxtont.  if  any,  tho  projioseiel  teist 
preieieieluro  weiulel  altor  tho  moasuroel 
einorgy  e!ffie:ione;y  of  any  e.ovoroel 
jiroelue;t  as  eleitorminoel  uneleir  tho 
eixi.sting  teist  ]ireie:eielur(i.  (42  U..S.C. 
0293(ei)(1))  If  DOE  eleitormineis  that  tho 
ameineleiel  teist  preie:eielurei  weiulel  altor  tho 
moasuroel  eiffie:ieine:y  eif  a  e:eiveireiel 
preielue;t,  DOE  must  anuinel  tho 
applie:ahlei  oneirgv  e;einsorvatiein  .stanelarel 
aceieirelingly.  (42  U..S.(].  0293(o)(2)) 

B.  Test  Procedures  for  (looking  Products 

doe's  tost  preie:eielureis  for 
eieinvontieinal  rangeis,  e:einveintieinal 
e:eieiking  teijis,  e;einveintieinal  eiveins,  anel 
mie:reiwavo  eivons  arei  eioelifioel  at 
apponelix  I  to  suhjiart  B  of  Titlo  10  eif  tho 
(kielei  of  Foeloral  Rogulations  (CFR) 
(Ajiponelix  1). 

DOE  eistahlishoel  tho  tost  preie:eielureis 
in  a  final  rulo  jiuhlisheiel  in  tho  Foderal 
Registeir  on  May  10,  1978.  43  FR  20108, 
20120-28.  Those!  tost  jireieioeluros  elid  not 
exivor  ineluction  eiooking  proelueits 
heie:au.so  thoy  woro,  at  tho  timo, 
reilativeily  neiw  preielueits,  anel 
reiprosontoel  a  small  sharei  eif  tho  nifirkot. 
43  FR  20117.  DOE  reivi.soel  its  to.st 
jireie'.oelureis  feir  eioeiking  ]ireielue:ts  to  meirei 
ae:e;uratoly  meiasuro  thoir  eifficieine;y  anel 
onorgv  uso,  and  puhli.shoel  tho  rovisieins 
as  a  final  rulo  in  1997.  02  FR  51970 
(Oe:t.  3,  1997).  Thei.so  tost  ]ireie:eielurei 
amonelmonts  eliel  neit  aelelross  inelue:tiein 
e;eieiking,  hut  ine:lueleiei:  (1)  A  reielue:tiein 
in  tho  annual  useiful  e:eieiking  einorgv:  (2) 
a  roelueition  in  tho  nnmlior  of  solf- 
cleianing  eivon  e:ycleis  peir  yeiar;  anel  (3) 
ineiorpeiration  of  portiems  eif 
Intornatieinal  Eleie;treiteie:hnie;al 
Ceimmissiein  (lEC)  .Stanelarel  70.5-1988, 
"Meitheiels  feir  meiasuring  tho 
jiorformanco  of  microwavo  ovons  for 


6234 


Federal  Register /  Vol.  78,  No.  20  / VVednesclay,  )anuary  30,  2013  / Proposed  Rules 


I 


lioiiseliold  and  similar  purposcjs,”  and 
Amondinont  2-1998  for  the  testing  of 
microwave  ovens,  hi.  3'h(!  test 
procedures  for  conventional  e:ooking 
products  establish  i)rovisions  for 
determining  estimated  annual  operating 
cost,  cooking  effii;iency  (defined  as  the 
ratio  of  cooking  energy  output  to 
cooking  energy  input),  and  (aiergy  factor 
(defined  as  the  ratio  of  annual  useful 
cooking  energy  out])ut  to  total  annual 
energy  input).  10  Cf’R  43().28(i); 
A])pendix  1.  These  provisions  for 
conventional  cooking  ])roducts  are  not 
currently  used  for  com])liance  with  any 
energy  conservation  standards  because 
the  ])resent  stamlards  only  regulate 
design  reciuirements,  nor  is  there  an 
FnergyGuide  '  labeling  ])rogram  for 
cooking  products. 

DOE  recently  conducted  a  .separate 
rulemaking  to  address  standby  and  off 
mode  energy  consum])tion.  as  well  as 
certain  active  mode  testing  provisions, 
for  residential  dishwashers, 
dehumidifiers,  and  conventional 
cooking  products.  DOE  published  a  final 
rule  on  October  81, 2012  (77  ER  05942, 
heixiafter  referred  to  as  the  Octohm-  2012 
Final  Rule),  adopting  standby  and  off 
mode  provisions  that  satisfy  the  EISA 
2007  amendments  to  El’C.A,  which 
recpiin;  DOE  to  include  measures  of 
standby  mode  and  off  mode  energy 
consumption  in  its  te.st  procculures  for 
residential  products,  if  technically 
feasible.  (42  U.S.C.  0295(gg)(2)(Aj) 

II.  Summary  of  the  Notice  of  Proposed 
Rulemaking 

In  today’s  NOPR.  DOE  proposes 
amendments  to  the  test  jn  ocedures  in 
Appendix  I  that  would  allow  for  testing 
the  active  mode  energy  consumption  of 
induction  cooking  ])roducts;  /.e., 
conventional  cooking  tops  and  ranges 
equipjjed  with  induction  heating 
technology  for  one  or  more  surface  units 
on  the  c:ooking  top.-  The  term  surface 
unit  refers  to  burners  for  gas  cooking 
tops,  electric  resistance  heating 
elements  for  electric  cooking  tops,  and 
inductive  heating  elements  for 
induction  cooking  tops.  Under  the 
propo.sed  amendments,  which  would 
amend  the  definition  of ‘‘conventional 
cooking  top”  to  include  jiroducts  with 
induction  heating,  induction  cooking 
l)roducts  would  he  tested  according  to 
the  same  lest  procedures  as 
conventional  cooking  products. 


'  I’or  more  inforiuiilion  on  llio  Ciuirgytluitli! 
lalioling  |)ro<>rain,  .soo;  www.accuss.gpo.f’ov/ndm/ 
(:lr/\vciisi(l\  00/ Kiel) 3(15  OO.hlinl. 

^nOK  is  not  awaro  ol  aiiv  rosiclonlial 
oonviaitional  ovons  that  uso  induction  lioating 
technology  tliat  arc  availaltic  on  tlic  market  in  the 
United  .States. 


The  current  test  method  for 
conventional  cooking  tops  (which  is 
also  used  for  the  cooking  loj)  portion  of 
cotiventional  ranges)  involves  heating  a 
solid  aluminum  test  block  on  each 
surface  unit  of  the  cooking  top.  'I’he 
cooking  lop  cooking  efficiency  is 
(hitermineil  by  averaging  the  efficiencies 
of  all  surface  units  on  the  cooking  toj). 
The  ])roposed  test  procedure  would 
rejjlace  tlu;  aluminum  test  blocks 
currently  specified  for  conventional 
cooking  to])  testing  with  hybrid  test 
blocks  com|)rising  two  se])arate  stacked 
l)ieces:  a  stainless  steel  alloy  480  base, 
which  is  com])atihle  with  the  induction 
technology,  and  an  aluminum  body.  The 
|)roj)ose(l  hybrid  te.st  blocks  would  have 
the  same  outer  diameters  and  heat 
caj)acities  as  the  existing  aluminum  test 
blocks. 

DOE  considered  other  i)otential  te.st 
blocks,  including  blocks  made  entirely 
of  carbon  steel  alloy  1018,  and  hybrid 
blocks  with  carbon  .steel  bases,  hut 
found  the  residts  using  tho.se  blocks  to 
he  less  repeatable  than  for  the  hybrid 
blocks  with  stainless  steel  allov  480 
ha.ses.  DOE  also  considered  an  alternate 
test  method  ha.sed  on  heating  water. 
While  this  method  may  better  re])re.sent 
actual  consumer  u.se,  DOE  is  not 
])ropo.sing  a  water-heating  test 
])rocedure  due  to  concerns  regarding 
repeatability,  and  to  maintain 
consistency  with  the  existing  te.st 
j)rocedure  for  conventional  cooking  tops 
and  ranges. 

In  today’s  NOPR.  DOE  further 
pro])o,ses  methodology  to  determine  the 
reejuired  te.st  block  size  for  all  electric 
surface  units,  including  those  that  are 
non-circular. 

III.  Discussion 

A.  Products  Covered  bv  This  Test 
Procedure  Rulemaking 

As  discussed  in  section  1  of  this 
NOPR,  the  test  procedures  currently  in 
A])j)endix  1  do  not  aj)i)ly  to  induction 
cooking  products.  Induction  produces 
were  not  considered  in  the  initial  final 
rule  to  establish  these  test  ])rocedures 
because  of  their  relativelv  small  market 
share  in  1978.  48  FR  20117.  Today’s 
proposal  woidd  amend  the  DOE  test 
])rocedure.s  for  conventional  cooking 
tops  and  ranges  to  cover  induction 
cooking  products. 

Although  induction  cooking  ])roduct.s 
started  as  a  niche  product  with  a  very 
small  market  share,  a  recent  survey  of 
major  retailers  indicates  that  roughly  10 
])ercent  of  all  cooking  to]).s  currently 
available  on  the  market  now  use 
induction  heating.  Additionally,  the 
three  manufacturers  comprising  more 
than  84  percent  of  the  market  for 


conventional  ranges  *  each  offer 
multiple  induction  cooking  ])roducts. 
Given  the  increased  availability  of 
induction  cooking  products,  DOE 
believes  these  j)roducts  now  warrant 
inclusion  in  the  Apj)endix  I  test 
procedures  to  allow  for  consideration  in 
future  rulemaking  analy.ses. 

Induction  cooking  ])roducts  use  an 
o.scillating  magnetic  field,  i)roduced  by 
alternating  current  through  a  coil  under 
the  cooking  to])  surface,  to  generate 
(“induce”)  current  in  the  cooking 
vessel.  'I’he  current  in  turn  creates  heat 
in  the  cooking  ves.sel  due  to  the 
electrical  resistance  of  the  metal,  and 
the  heat  is  transferred  to  the  food  load 
hy  means  of  conduction  and  convection. 
In  order  for  the  current  to  be  induced 
and  the  induction  technology  to 
function  i)roperly.  the  cooking  ve.ssel 
must  be  made  of  a  ferromagnetic 
material,  such  as  steel  or  iron. 

As  discu.ssed  further  in  section  1II.(]  of 
this  NOPR,  the  amendments  ])roj)osed 
in  today’s  notit:e  would  aj)j)lv  to 
conventional  cooking  products  in 
general,  including  induction  cooking 
products.  DOE  currently  defines 
“cooking  ])roduct.s”  as  the  major 
household  cooking  ai)pliance.s  that  cook 
or  heat  food  by  gas,  electricity,  or 
mica'owave  energy,  and  include 
conventional  ranges,  conventional 
cooking  to])s.  conventional  ovens, 
microwave  ovens,  microwave/ 
conventional  ranges  and  other  cooking 
products.  It)  GFR  480.2.  A 
“conventional  cooking  toj)”  contains 
one  or  more  surface  units  which  include 
either  a  gas  flame  or  electric  re.si.stance 
heating.  Id.  A  “conventional  range” 
consists  of  a  conventional  cooking  toj) 
and  one  or  more  conventional  ovens.  Id. 

The  current  definition  of 
“conventional  cooking  toj),”  and  by 
extension,  the  definition  of 
“conventional  range,”  does  not  refer  to 
heating  by  means  of  electricity  otlier 
than  electric  resistance  heating,  which 
would  preclude  induction  heating. 
Because  of  the  increased  availability  of 
induction  cooking  ])roducts  di.scu.s.sed 
in  the  beginning  of  this  section,  DOE  is 
j)roj)o.sing  to  amend  the  definition  of 
“conventional  cooking  top”  to  a 
household  cooking  a})pliance  within  a 
cla.ss  of  kitchen  ranges  and  ovens,  each 
of  which  consists  of  a  horizontal  surface 
containing  one  or  more  surface  units 
that  utilize  a  gas  flame,  electric 
resistance  heating,  or  electric  inductive 
heating.  The  definition  of  “conventional 
range”  would  remain  unchangetl.  but 


*(;K.  Wliirlpodl.  ami  Wocimlux.  as  roporlad  in 
“U-.S.  Applianco  Imliisirv:  Marknl  .Sliarii.  I.ilt! 
Kxpt!c:taiu:y  RaplacoinonI  Mai  kat.  ami  .Saturation 
Lovols".  Applianco  Mci<iazino  Markot  llost^aich 
Hopovl.  lanuarv  21)10. 
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would  newly  cover  products  with  a 
conventional  oven  and  a  cooking  toj) 
that  heats  by  means  of  induction 
technologv. 

Ap|)endix  I  also  includ(;s  a  derinition 
of  "active  inode.”  which  references 
jnoduction  of  heat  hy  means  of  a  gas 
Haine.  electric  resi.stance  heating,  or 
microwave  imergy.  10  (d'K  part  430. 
suhpart  B.  ajijiendix  1.  As  with  the 
definition  of  "conventional  cooking 
toj).”  this  derinition  does  not  cover 
induction  cooking  products.  DOF 
projioses  to  revise  the  definition  of 
“active  mode"  to  a  mode  in  which  a 
conventional  cooking  top,  conventional 
oven,  conventional  range,  or  microwave 
oven  is  connected  to  a  mains  jiower 
source,  has  been  activated,  and  is 
piirforming  the  main  function  of 
|)roducing  heat  by  means  of  a  gas  flame, 
electric  resistance  heating,  electric 
inductive  heating,  or  microwave  energy. 
The  definition  would  include  the 
current  clarification  that  delay  start 
mode  is  a  one-off  user-initiated  short 
duration  function  that  is  associated  witli 
an  active  mode.  Tliis  definition  would 
he  consistent  with  tin;  jiroposed 
definition  of  "conventional  cooking 
lop.” 

DOE  reipiests  comment  on  tlie 
propo.sed  amended  definitions  of 
conventional  cooking  top  and  active 
mode. 

B.  EY/ec/ii’e  Data 

The  amended  te.st  procedure  would 
h(!come  effective  30  days  after  any  te.st 
procedure  final  rule  is  published  in  the 
Federal  Register.  The  amendments 


would  require  lliat  as  of  180  days  after 
publication  of  any  lest  procedure  final 
rule,  representations  related  to  the 
energy  consumption  of  conventional 
cooking  products,  including  induction 
cooking  jnoducts,  mu.st  he  based  u])on 
results  generated  under  the  apjilicahle 
|)rovisions  of  the  amended  test 
]n'ocednres  in  Ajipendix  1.  (42  IL.S.d. 
0293(c)(2)) 

C  Activo  Mode;  Test  Procaduiv 

The  current  lest  procedure  for 
conventional  cooking  tojis  involves 
heating  an  aluminum  te.st  block  on  each 
surface  unit  of  the  cooking  to|).  Two 
aluminum  test  blocks,  of  different 
diameters,  are  specified  for  te.st ing 
different  surface  units.  The  small  test 
block  (0.2.'>  inches  diameter)  is  u.sed  for 
electric  surface  units  with  diameters  of 
7  inches  or  le.ss,  and  the  large  test  block 
(9  inches  diameter)  is  u.sed  for  electric 
surface  units  with  diameters  greater 
than  7  inches  and  all  gas  surface  units. 
Once  the  initial  test  and  ambient 
conditions  are  met,  the  surface  unit  is 
turned  to  its  maximum  energy  ininit 
setting.  After  the  te.st  block  temiierature 
increases  hv  144  °F,  the  surface  unit  is 
immediately  reduced  to  2.1  percent  ±  .1 
jierceut  of  the  maximum  euiiigy  iu|)ut 
rate  for  11  ±  0.1  minutes.  The  efficiency 
of  the  surface  unil  is  calculateil  as  the 
ratio  of  the  energy  translerred  to  the  te.st 
block  (based  on  its  temperature  rise)  to 
the  energy  consmmul  by  the  cooking  top 
during  the  test.  The  cooking  top  cooking 
efficiency  is  calculated  as  the  average 
efficiency  of  the  surface  units  on  the 
(;ooking  toj). 


As  discussed  in  .section  111. A  of 
today’s  NOPR.  induction  cooking 
jiroducts  are  only  comjiatihle  with 
ferromagnetic  cooking  ves.sels  because 
their  high  magnetic  jiermeahility 
concentrates  the  induced  current  near 
the  surface  of  the  metal,  incniasing 
resistance  and  thus  luxiting.  Ahmiinuni 
is  not  a  ferromagnetic  metal — its  lower 
magnetic  jiermeahility  allows  the 
magnetic  field  to  jieiuitrate  further  into 
the  material  so  that  the  induced  current 
Hows  with  little  resistance,  and  thus 
does  not  heat  nj)  when  it  encounters  an 
oscillating  magnetic  field.  Therefore,  the 
alnminmn  te.st  blocks,  cnrrentlv 
reijuired  by  A])])endix  1,  are  not 
a|)|)ro|)riate  for  testing  induction 
cooking  jiroducts. 

DOE  conducted  testing  to  investigate 
j)otential  substitute  test  l)lock.s  for 
te.sting  induction  cooking  products. 

DOE  conducted  tests  on  three 
conventional  and  three  induction 
cooking  tojjs  to  determine  what  effects, 
if  any,  the  different  tyjies  of  te.st  blocks 
would  have  on  the  test-to-test 
re|)eatahility  and  final  efficiency  results. 
The  test  samjile  includiul  conventional 
cooking  toj).s  to  allow  for  a  coinjiarison 
between  the  substitute  test  blocks  and 
the  enrrent  aluminum  test  blocks. 

DOE  considered  three  jiossihle 
substitute  te.st  blocks:  carbon  steel, 
carbon  steel  hybrid,  and  stainless  steel 
hybrid.  Table  III. 1  de.scrihes  the 
construction  of  the  current  aluminum 
te.st  blocks  and  the  three  suhstitute  test 
blocks. 


Table  III. l— Test  Block  Composition  Descriptions 


Aluminum . 

Carbon  Steel . 

Carbon  Steel  Hybrid  .. 
Stainless  Steel  Hybrid 


Test  block  classification 


Test  block  composition 
(component  and  material) 


One  solid  aluminum  alloy  6061  block. 

One  solid  carbon  steel  alloy  1018  block. 

Carbon  steel  alloy  1018  base  +  Aluminum  alloy  6061  body. 
Stainless  steel  alloy  430  base  +  Aluminum  alloy  6061  body. 


The  diameters  and  heat  ca])acities  of 
the  aluminum  test  blocks  cnrrentlv 
sj)ecified  in  A])j)endix  1  reflect 
consumer  cooking  behavior.  DOE  is  not 
aware  of  information  indicating  cooking 
behavior  has  changed.  'Fherefore.  each 
.sul)stitute  te.st  block  was  constructed 
with  the  same  diameter  as  the  current 
aluminum  te.st  blocks  (8.21  inches  for 
small  and  9  inches  for  large). 
Additionally.  DOE  varied  the  heights  of 
the  substitute  te.st  blocks  to  match  the 
heat  ca])acitie.s  of  the  current  aluminum 
blocks.  For  the  hybrid  te.st  blocks,  DOE 
.set  the  thickness  of  the  steel  ha.ses  at 
0.21  inches  to  he  thin  enough  to 


re])resent  the  thickness  of  a  ty|)ical  })ot 
or  ])an  while  .still  being  thick  enough  to 
|)revent  war|)ing.  DOE  set  the  height  of 
the  aimninum  body  in  the  hybrid  te.st 
blocks  so  the  r)verall  heat  ca])acitv  (tin; 
sum  of  the  steel  base  heat  ca|)acity  and 
the  aimninum  body  heat  ca|)acity) 
matched  that  of  the  current  aluminum 
te.st  blocks. 

DOE  ])ro|)o.se.s  in  today’s  NOPR  to 
maintain  the  t(!.st  method  of  heating  the 
test  blocks,  hut  to  substitute  the  t;urrent 
aluminum  te.st  blocks  with  the  stainless 
steel  hybrid  te.st  blocks  described  above 
for  testing  all  cooking  to]).s  covered  hy 
the  |)roj)o.sed  definition  of  conventional 


cooking  toj)  (i.e.,  gas  flame,  electric 
resistance  heating,  and  electric 
inductive  heating).  Sections  lll.C.l 
through  lll.(L4  below  com|)are  the  test 
results  for  the  clifferent  ])otential  test 
blocks  and  discu.ss  the  rationale  for 
.selecting  the  stainless  steel  hybrid  test 
block  as  the  substitute. 

DOE  also  conducted  tests  to  heat 
water  in  cooking  vessels  to  comjjare  test 
re|)eatahility  with  the  metal  block 
heating  tests.  Heating  water  would 
allow  for  a  te.st  |)roc:ednre  that  is  more 
re])resentative  of  actual  consumer  usage 
(in  terms  of  the  cooking  food  load),  hut 
would  also  introrl’ice  additional  sources 
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of  variability.  Section  below 

describes  the  water-heating  tests. 


1.  Aluminum  Test  Blocks 

DOE  conducted  tests  using  the  current 
aluminum  test  blocks  to  establish  a 
baseline  for  comparison  to  the  candidate 


substitute  test  blocks.  Appendix  1 
provides  specifications  for  the  large  and 
small  alnminum  lest  blocks  as  shown  in 
Table  111.2. 


Table  III.2— Aluminum  Test  Block  Specifications 


Test  block  size 

Block  diameter 
(inches  (in)) 

Block  height 
(in) 

Block  weight 
(pounds  (lb)) 

Specific  heat 
(British  thermal 
units 

(Btu)/(lb-  F)) 

Fleat  capacity 
(Btu/  F) 

Small  . 

6.25  +  0.05  . 

2.8 . 

8.5 +  0.1  . 

0.23 . 

1.96 

Large  . 

9  1  0.05  . 

3 . 

19  +  0.1  . 

0.23 . 

4.37 

Because  aluminum  is  not  compatible 
with  induction  cooking,  DOE  oidv 
tested  the  aluminum  blocks  on  the  three 
conventional  cooking  tops  (2  electric 
and  1  gas  cooking  to])s),  in  the  test 
.sample.  The  small  test  block  was  used 
for  electric  surface  units  with  diameters 
of  7  inches  or  less.  Tin?  large  test  block 
was  used  for  electric  surface  units  with 
diameters  greater  than  7  inches  and  all 
gas  surface  units,  as  required  by 
Appendix  1. 


DOE  did  not  test  every  surface  unit  on 
each  cooking  toj)  in  the  test  sample 
because  most  cooking  tops  include 
multiple  surface  units  of  equal  diameter 
and  power  rating.  Prior  investigative 
testing  showed  that  surface  units  with 
e(]ual  diameters  and  power  ratings  on 
the  same  cooking  top  have  similar 
performance.  In  these  cases.  DOE  tested 
only  one  of  the  identical  surface  units 
to  limit  the  total  number  of  tests. 

Cooking  Top  A  has  electric  resistance 
heating  in  o])en  coils.  Cooking  Top  B 


has  electric  resistance  heating  under  a 
.smooth  ceramic  surface,  and  Cooking 
Toj)  C  has  gas-flame  burners.  'Table  111.3 
summarizes  the  te.st  results  using  the 
aluminum  blocks  for  surface  units  on 
these  products.  The  surface  unit 
numhers  included  in  'fable  III. 3  are  used 
to  differentiate  between  surface  units  on 
the  same  cooking  top.  The  values  listed 
for  each  surface  unit  summarize  the  data 
from  five  tests,  except  where  noted. 


Table  III.3— Aluminum  Test  Block  Results 


Test  block  size 

Cooking 

top 

Heating  technology 

Surface 

unit 

Mean 

efficiency 

% 

Standard 

deviation 

% 

95-percent 

confidence 

interval 

(±) 

% 

Large  . 

A  . 

Electric  Coil  . 

1 

71.03 

2.22 

2.76 

B  . 

Electric  Smooth  . 

1 

54.22 

0.64 

0.80 

2 

65.19 

1.06 

1.32 

C  . 

Gas  . 

1 

ab  18.96 

^1.01 

b1.60 

Small  . 

A  . 

Electric  Coil  . 

2 

65.04 

2.73 

3.39 

B  . 

Electric  Smooth  . 

3 

61.70 

0.73 

0.90 

^Values  describe  data  for  four  tests,  not  five.  In  addition,  cooking  efficiencies  for  gas  burners  are  typically  lower  than  for  electric  resistance 
heating  elements. 

Results  lower  than  expected  due  to  a  meter  error,  but  consistently  low  from  test-to-test. 


As  shown  in  Tahlo  111.3.  a  set  of  five 
tests  using  the  aluminum  te.st  block  on 
the  surface  units  with  electric  rcxsistance 
or  gas  flame  heating  produced  standard 
deviations  of  less  than  3  percent  for 
each  surface  unit.  'These  standard 
deviations  correspond  to  5).'5-percent 
confidence  intervals  within  4  percent  of 
the  mean  efficiencv. 

DOE  is  aware  that  the  mean  efficiency 
listed  for  the  gas  surface  unit  is  lower 
than  exjjecteil.  Ty])ically,  gas  surface 
units  have  efficiencies  at  or  above  40 
percent.  The  lower-than-exj)ected 
efficiency  suggests  the  magnitudes  of 
the  gas  con.sum])tion  for  these  te.sts  as 
measured  by  the  meter  are  likely  higher 
than  the  actual  consum])tion.  The 
surface  unit  tested  on  Cooking  'Toj)  C 
has  a  maximum  energy  output  rating  of 


9.200  Btu  per  hour,  flowever,  the 
measured  gas  use  for  each  test  was 
consistently  about  .'i.'j  percent  greater 
than  the  maximum  rating  at  the 
maximum  energy  input  rate  setting, 
suggesting  the  meter  overstated  the  gas 
consumption. 

Although  the  meter  readings  affected 
the  magnitude  of  the  gas  surface  unit 
efficiency  results,  DOE  believes  the 
results  .still  provide  meaningful 
information  for  asscissing  the  camlidate 
te.st  blocks.  'The  puri)o.se  of  the  testing 
was  to  com])are  the  testing  results,  in 
terms  of  re])eatability  and  overall 
efficiency,  across  the  different  te.st  block 
types,  and  not  nece.ssarily  to  compare 
efficiencies  from  unit-to-unit.  DOE 
ob.served  the  same  low  efficiencies  and 
high  gas  consumj)tion.s  in  the  tests  on 


the  substitute  test  blocks  described  in 
.sections  I11.C.2  though  111.0.5  of  this 
NOPR.  so  the  results  for  the  gas  cooking 
top  can  still  be  compared  betwjien  the 
different  test  blocks.  The  high  meter 
readings  do  not  allow  a  consistent 
comparison  of  the  gas  surface  unit 
efficiimcy  to  the  electric  surface  units, 
hut  gas  surface  units  tyj)ically  have 
efficiencies  in  a  lower  range  compared 
to  electric  surface  units. 

2.  (iarbon  Steel  'Test  Blocks 

DOE  conducted  tests  using  solid 
carbon  steel  test  blocks  with  the 
specifications  shown  in  'Table  111.4, 
matching  the  aluminum  te.st  blocks  in 
diameter  and  heat  ca])acity. 
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Table  II 1. 4— Carbon  Steel  Test  Block  Specifications 


Test  block  size 

Block  diameter 
(in) 

Block  height 
(in) 

Block  weight 
(lb) 

Specific  heat 
(Btu/lb-  F) 

Heat  capacity 
(Btu/“F) 

Small  . 

6.25 

1.93 

16.85 

0.116 

1.96 

Large  . 

9 

2.09 

37.67 

0.116 

4.37 

DOE  te.sted  the  earhon  steel  blocks  on 
all  six  cooking  tops  in  the;  te.st  sample, 
comprising  the  three  i;onventional 
cooking  tops  di.scnssed  in  .section  Ill.tLl 
and  three  induction  cooking  tops. 
Cooking  Tops  D  and  E  are  hnilt-in 
induction  cooking  tops,  and  Cooking 


Top  E  is  a  portable,  single-element 
induction  cooking  top.  Table  Ill..') 
summarizes  the  test  results  using  the 
carbon  steel  test  blocks  lor  suiTace  units 
on  these  products.  As  described  in 
section  Ill.C.l,  DOE  did  not  test 
multij)le  surface  units  with  etpial 


diameters  on  the  same  cooking  top,  and 
the  surface  unit  numbers  included  in 
the  table  are  used  to  differentiate 
h(!tween  surface  units  on  the  same 
cooking  top. 


Table  III. 5— Carbon  Steel  Test  Block  Results 


Test  block  size 

Cooking 

top 

Heating  technology 

Mean 

efficiency 

% 

Standard 

deviation 

% 

95-percent 
confidence 
interval 
(±)  % 

Large  . 

A  . 

Electric  Coil  . 

1 

69.79 

1.59 

1.97 

B  . 

Electric  Smooth  . 

1 

53.19 

1.28 

1.60 

2 

63.24 

2.03 

2.52 

C  . 

Gas  . 

1 

18.67 

a  0.92 

^1.46 

D  . 

Induction  . 

1 

63.92 

2.30 

2.86 

E  . 

Induction  . 

1 

67.78 

0.68 

0.84 

F . 

Induction  . 

1 

67.93 

0.56 

0.70 

Small  . 

A  . 

Electric  Coil  . 

2 

64.61 

0.54 

0.67 

B  . 

Electric  Smooth  . 

3 

60.44 

1.55 

1.93 

D  . 

Induction  . 

2 

64.10 

1.04 

1.29 

3 

60.89 

2.70 

3.35 

E  . 

Induction  . 

2 

62.86 

1.08 

1.34 

® Values  describe  data  for  tour  tests,  not  five.  In  addition,  cooking  efficiencies  for  gas  burners  are  typically  lower  than  for  electric  resistance 
heating  elements. 

Results  lower  than  expected  due  to  a  meter  error,  but  consistently  low  from  test-to-fest. 


The  results  in  Table  111..')  for  carbon 
steel  test  blocks  are  comparable  to  the 
te.st  results  for  the  alnminnm  test  blocks 
jjre.sented  in  Table  III. 3.  The  mean 
efficiencies  for  the  carbon  steel  blocks 
were  slightly  lower  than  the  aluminum 
test  blocks  on  each  surface  unit  for  the 
conventional  cooking  tojis  (Cooking 
Tops  A,  13.  and  C],  hut  the  mrums  of  the 
two  te.st  block  types  still  fell  within  the 
9.')-percent  confidence  intervals  for  each 
surface  unit.  The  carbon  steed  l)lor:k.s 
produced  results  that  were  just  as 
rejjeatahle  as  the  aluminum  test  blocks, 
with  standard  deviations  le.ss  than  3 
percent  for  all  surface  units,  and  9.')- 
|)ercent  confidence  intervals  all  within 
4  percent  of  the  mean  efficiency. 

Based  on  these  te.st  results.  DOE 
comdmles  that  the  carbon  steel  test 


blocks  are  a  reasonable  substitute  for  flu; 
aluminum  test  blocks.  However,  the 
heating  that  occurs  using  a  solid  hloc;k 
of  ferromagnetic  material  may  not  he 
rej)resenfative  of  how  induction  cooking 
to])s  actually  o])erate  in  real-world 
situations.  Typically,  induction  cooking 
tops  only  induce  current  in  a  thin  layer 
of  ferromagnetic  material  in  the  cooking 
ve.s.sel,  which  then  heats  up  the  food 
load.  For  this  reason,  DOE  conducted 
further  investigations  with  hybrid  te.st 
blocks,  as  discussed  below. 

3.  Carbon  Steel  Hybrid  Te.st  Blocks 

DOE  conducted  additional  tests  using 
hybrid  te.st  blocks  to  more  clo.sely  reflect 
the  real-world  oj)eration  of  induction 
cooking  to|)s.  DOE  fabricated  carbon 
steel  hybrid  te.st  blocks  using  a  0.2.')  inch 


base  of  carbon  steel  1018  with  a  body 
of  aluminum  OOOl.  Tyj)ical  cookware  is 
slightly  thinner  gauge  than  this  base,  hut 
DOE  chose  the  base  to  preclude  against 
warj)ing  while  the  block  heats  up. 
Additionally.  DOE  observed  that  the 
j)ortahle  induction  unit  is  |)ackaged 
with  a  steel  plate  adajitor  of  roughly  the 
.same  thickness  as  DOE’s  carbon  steel 
ha.se  to  allow  for  cooking  with  non¬ 
ferromagnetic  cookwan;. 

Table  III.O  provides  the  component 
and  overall  proj^erties  of  the  carbon 
steel  hybrid  test  blocks.  DOE  varied  the 
height  of  the  aluminum  bodies  so  the 
ov(!rall  h(;at  capacities  of  the  hybrid 
blocks  would  match  the  .solid  aluminum 
test  blocks  described  in  section  llI.O.l. 


Table  III.6— Carbon  Steel  Hybrid  Test  Block  Specifications 


Test  block  size 

Block  diameter 
(in) 

Block  height 
(in) 

Block  weight 
(lb) 

Specific  heat 
(Btu/lb-^F) 

Heat  capacity 
(Btu/  F) 

Small  Carbon  Steel  Base  . 

6.25 

0.25 

2.06 

0.116 

0.24 

Small  Aluminum  Body . 

6.25 

2.5 

7.46 

0.23 

1.72 

Small  Total . 

6.25 

2.75 

9.52 

0.21 

1.96 

Large  Carbon  Steel  Base  . 

9 

0.25 

4.27 

0.116 

0.5 

Large  Aluminum  Body  . 

9 

2.72 

16.85 

0.23 

3.87 
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Table  111.6— Carbon  Steel  Hybrid  Test  Block  Specifications— Continued 


Test  block  size 

Block  diameter 
(in) 

Block  height 
(in) 

Block  weight 
(lb) 

Specific  heat 
(Btu/lb-°F) 

Heat  capacity 
(Btu/  F) 

Large  Total . 

9 

2.97 

21.12 

0.21 

4.37 

DOE  te.sted  the  carbon  steel  hybrid 
te.st  blocks  on  all  six  cooking  to])s  in  the 
te.st  sample.  Table  III. 7  summarizes  the 
test  results  using  the  carbon  steel  hybrid 


test  blocks  for  snrfac(!  units  on  these 
j)ro(lucts.  As  (lescrib(!d  in  section  III.C.I, 
DOE  did  not  test  multi])le  surface  units 
with  (!(]ual  diameters  on  the  .same 


cooking  top,  and  the  surface  unit 
numbers  included  in  the  table  are  used 
to  differentiate  between  surface  units  on 
the  same  cooking  top. 


Table  111.7— Carbon  Steel  Hybrid  Test  Block  Results 


Test  block  size 

Cooking 

top 

Heating  technology 

Surface 

unit 

Mean 

efficiency 

% 

Standard 
deviation  % 

95-Percent 
confidence 
interval 
(±)  % 

Large  . 

A  . 

Electric  Coil  . 

1 

67.78 

1.87 

2.32 

B  . 

Electric  Smooth  . 

1 

52.03 

0.78 

0.97 

2 

63.59 

0.64 

0.79 

C  . 

Gas . 

1 

ab18.64 

’’0.59 

”0.93 

D  . 

Induction  . 

1 

65.94 

2.68 

3.32 

E  . 

Induction  . 

1 

68.17 

1.06 

1.31 

F . 

Induction  . 

1 

60.10 

3.21 

3.99 

A  . 

Electric  Coil  . 

64.44 

1.87 

2.32 

B  . 

Electric  Smooth  . 

59.71 

1.06 

1.32 

Small  . 

D  . 

Induction  . 

63.26 

0.79 

0.98 

62.88 

0.65 

0.81 

E  . 

Induction  . 

63.27 

1.19 

1.48 

•"’Values  describe  data  for  four  tests,  not  five.  In  addition,  cooking  efficiencies  for  gas  burners  are  typically  lower  than  for  electric  resistance 
heating  elements. 

Results  lower  than  expected  due  to  a  meter  error,  but  consistently  low  from  test-to-test. 


The  carbon  stool  hybrid  tost  block 
results  in  Table  111.7  are  similar  to  both 
the  aluminum  and  carbon  stool  te.st 
block  rosnlts  jirosmitod  in  Table  111.3 
and  Table  111. .'5.  The  efficiencies  for  the 
conventional  cooking  tops  are  slightly 
lower  than  with  the  aluminum  test 
blocks,  and  akso  slightly  lower  than  with 
the  carbon  steel  test  blocks,  but  within 
the  fl.'j-percent  confidence  intervals. 
However,  it  is  not  clear  what  effect  the 
hybrid  blocks  have  on  the  efficiencies 
for  the  induction  cooking  tops.  Five  of 
the  six  induction  surface  units  have 


efficiencies  nearly  erpial  to  or  slightly 
bigluir  than  with  the  single  carbon  steel 
test  blocks.  However,  the  efficiency  for 
surface  unit  on  (looking  Top  F  dropped 
by  more  than  7  pmeent. 

In  addition,  after  conducting  multiple 
tests  using  the  carbon  steel  hybrid  test 
blocks,  DGE  observed  rust  forming  on 
the  carbon  steel  base;.  DOf*;  was 
concerned  that  the  rust  could  lead  to 
Inconsistent  luiat  transfer  b(!tween  the 
carbon  steel  base  and  the  aluminum 
body  based  on  the  amount  of  rust 
])resent,  which  would  affect  thermal 
contact."*  Thus,  DOE  conducted  another 


.set  of  tests  using  hybrid  te.st  blocks  with 
.stainless  st(H!l  430  bases  that  would  be 
more  resistant  to  rust  formation. 

4. Stainless  Steel  Hybrid  'fe.st  Blocks 

The  specific  beats  and  densities  of 
carbon  steel  and  stainless  .steel  are 
similar,  so  bases  with  the  same 
dimensions  have  similar  beat  capacities. 
Therefore,  the  same  aluminum  te.st 
bodies  were  u.sed  for  both  .sets  of  hybrid 
block  te.sts.  Table  111.8  de.scribes  the 
component  and  overall  })ro])erties  of  the 
.stainless  .steel  hybrid  te.st  blocks. 


Table  111.8— Stainless  Steel  Hybrid  Test  Block  Specifications 


Test  block  size 

Block  diameter 
(in) 

Block  height 
(in) 

Block  weight 
(lb) 

Specific  heat 
(Btu/lb-°F) 

Heat  capacity 
(Btu/ F) 

Small  Stainless  Steel  Base . 

6.25 

0.25 

2.15 

0.11 

0.24 

Small  Aluminum  Body . 

6.25 

2.5 

7.46 

0.23 

1.72 

Small  Total . 

6.25 

2.75 

9.61 

0.2 

1.96 

Large  Stainless  Steel  Base  . 

9 

0.25 

4.28 

0.11 

0.47 

Large  Aluminum  Body  . 

9 

2.72 

16.85 

0.23 

3.87 

Large  Total . 

9 

2.97 

21.13 

0.21 

4.34 

DOE  tested  the  stainle.ss  steel  hybrid 
test  blocks  on  all  six  cooking  tojjs  in  the 
test  .sam])le.  Table  IIl.O  summarizes  the 


Kihsl  al.so  IbniKKl  on  tho  .solid  carlum  stool  tost 
blocks,  which  could  alloct  boat  translor  and 


test  results  for  surface  units  on  these 
products  using  the  stainless  .steel  hybrid 
test  blocks.  As  de.scribed  in  section 


ropiialahility.  Those  i.ssnos  would  likolv  ho  inon! 
signiUcant  for  tho  carbon  stool  hybrid  tost  blocks 


III.C.I,  DOE  did  not  test  multiple 
surface  units  with  etpial  diameters  on 
the  same  cooking  top.  and  the  surface 


duo  to  tho  additional  boat  transfor  snrfaco  hotwnni 
tho  has(!  and  tho  tost  block. 
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unit  nunihors  included  in  the  tal)le  are  ustul  to  differentiate  between  surface 

units  on  the  same  cooking  toj). 

Table  II  1.9— Stainless  Steel  Hybrid  Test  Block  Results 


Test  blex:k  size 

Cooking 

top 

Heating  technology 

Surface 

unit 

Mean 

efficiency 

% 

Standard 

deviation 

% 

95-Percent 

confidence 

interval 

(±)% 

Large  . 

A  . 

Electric  Coil  . 

1 

64.52 

0.87 

1.08 

B  . 

Electric  Smooth  . 

1 

49.19 

0.46 

0.57 

2 

59.60 

0.46 

0.57 

C  . 

Gas  . 

1 

abl6.27 

«1.16 

«1.85 

D  . 

Induction  . 

1 

64.19 

1.28 

1.59 

Induction  . 

1 

64.32 

0.91 

1.13 

Induction  . 

1 

55.57 

1.47 

1.83 

Small  . 

Electric  Coil  . 

2 

62.87 

2.36 

2.93 

B  . 

Electric  Smooth  . 

3 

57.75 

0.87 

1.08 

D  . 

Induction  . 

2 

62.83 

1.47 

1.83 

3 

60.29 

0.68 

0.84 

E  . 

Induction  . 

2 

61.81 

1.19 

1.47 

^Values  describe  data  for  four  tests,  not  five.  In  addition,  cooking  efficiencies  for  gas  burners  are  typically  lower  than  for  electric  resistance 
heating  elements. 

^  Results  lower  than  expected  due  to  a  meter  error,  but  consistently  low  from  test-to-test. 


The  stainless  steel  hybrid  test  block 
efficiency  results  in  Table;  lll.t)  are  on 
av(;rage  2.5  percentage  points  lower 
than  those  for  the  carbon  steel  hybrid 


test  blocks  shown  in  T  able  111.7. 

However,  the  standard  deviations  and 
9.')-p(;rcent  confidence  interv’als  are  less 
than  for  the;  ahnniniiin  te.st  blocks,  the 

Table  111.10— Test  Block  Comparison 


carbon  steel  t(;sf  blocks,  and  the  carbon 
■stee;!  hybrid  test  blocks,  as  shown  in 
Table  111.10. 


Test  blex:k  type 

Average  efficiency 
% 

Average  standard 
deviation 

Average  95-percent 
confidence  interval 

% 

(±)  % 

Aluminum  . 

a  56.02 

a  1.40 

^1.80 

Carbon  Steel  . 

59.78 

1.36 

1.71 

Carbon  Steel  Hybrid  . 

59.15 

1.36 

1.71 

Stainless  Steel  Hybrid  . 

56.60 

1.10 

1.40 

^Values  describe  data  for  electric  resistance  and  gas  flame  surface  units  only.  For  comparison,  the  average  efficiencies  for  the  carbon  steel, 
carbon  steel  hybrid,  and  stainless  steel  hybrid  blocks  on  these  surface  units  are  54.99  percent,  54.36  percent,  and  51.70  percent  respectively. 


Bocausc  the  stainlc.ss  stool  hybrid  to.st 
blocks  |)rodiico  tho  ino.st  ro|)oatablo 
results  from  fost-to-to.st.  DOE  is 
proposing  that  tho.so  to.st  blocks  hr; 
roriuirod  for  testing  induction  cooking 
tops.  DOE  is  also  proj)osing  to  amend 
tho  existing  cooking  tops  to.st  ])rocodnro 
to  incorporate  tho  stainless  stool  hvhriil 
blocks  for  cooking  tops  with  gas  flame 
or  electric  resistance;  heating.  This 
wouhl  ensure  consistency  in  results 
among  all  jerodnets  covered  by  the 
projjosed  definition  of  conventional 
cooking  toj)s.  DOE  notes  that,  although 
the  efficiency  r(;snlts  using  the  stainless 
steel  hybrid  test  blocks  for  the  cooking 
tops  with  gas  flame  or  electric  resistance 
heating  an;  on  average  4.3  percentage 
points  lower  than  for  the  aluminum  te.st 
l)locks.  the  relativ'e  efficiencies  among 
the  various  surface  units  remain 
g(;nerally  unchanged. 

DOE  seeks  comment  on  its  proposal  to 
recpiire  the  u.se  of  stainless  steel  hybrid 
test  blocks  for  testing  all  cooking  lo])s 
that  would  b(;  cov'ered  by  the  j)roposed 


definition  of  conventional  cooking  toj)s 
in  an  amendeii  cooking  jiroducts  l(;st 
j)rocedure,  including  the  potential 
l)urden  as.sociat(;d  with  the  r(;(]uirement 
for  suc:h  new  test  (;(iuipnu;nt. 

.5.\Vat(;r-l  leating  Tests 

To  inve.stigate  additional  te.st  im;thods 
that  may  be;  repre.sentative  of  actual 
consumer  usage,  DOE  conduct(;d  a  test 
series  based  on  water  heating  in  place 
of  metal  block  heating.  VVat(;r  j)royides 
a  heating  medium  that  is  mon; 
r(;|)r(;.sentativ(;  of  actual  con.sum(;r  u.se, 
b(;caus(;  many  foods  cook(;d  on  a 
cooking  to})  have;  a  relativ(;lv  high  li(|uid 
content.  However,  water  heating 
introduces  additional  sources  of 
variability  not  present  for  metal  block 
heating — the  temperatnn;  distribution  in 
the  water  is  not  always  uniform,  the 
pro])erti(;.s  of  the  water  can  vary  from  lab 
to  lab.  and  the  ambient  conditions  and 
cookware;  surface  (;ffects  can  have;  a 
large;  im])ae:t  em  the  water  boiling  anel 
e;va])e)rating  thre)ughe)ut  the  test. 


DOE  is  aware;  eef  a  elraft  e;ooking 
pre)elue:ts  test  methoel  ba.seel  on  \\'ate;r 
lieating  that  is  uneler  elevelopment  by 
the;  International  Ele;e:trotechnie;al 
Ceanmission  (lEC).  A  elraft  amenehnent 
te)  lEC  Stanelarel  60350-2  Eelition  1.0 
“He)use;he)hl  e;le;e:trie;  e;e)e)king 
appliane:e;.s — Part  2:  Hobs — Me;the)el  for 
me;a.suring  ])e;rfe)rmance;”  (Draft  1E(’ 
()0350  Ame;nelment)  spe;e:ifies  he;ating 
the;  water  te;  a  e;e;rtain  temperature;  at  the; 
maximum  energy  input  setting,  anel 
then  turning  the;  unit  to  a  le)we;r  energy 
input  .se;tting  fe)r  an  e;xte;nele;el  simme;ring 
p(;rie)el. 

The;  Drait  llvO  60350  Ame;nehne;nt 
.sp(;e:ifie;.s  the;  ejuantitv  of  water  to  be; 
h(;ate;el  in  a  stanelarelizeel  e:eK)king  ve;s.se;l 
whe)se;  size;  is  ba.s(;el  eai  the;  eliam(;ter  e)f 
the;  surfae:e;  unit.  Fe)r  this  analysis,  DOE 
e:he)se;  the;  twe;  lEC-.s])e;e;ifie;ei  e’.oe)king 
ve;.sse;l.s  with  eliame;te;r.s  e;le).se;.st  te;  the; 
eliameters  s])e;e;ifie;el  for  the;  aluminum 
te;.st  ble)ck.s  (6.25  inche;.s  anel  9  ine:he;s). 
The;  e:e)e)kware;  e:on.si.st.s  e)f  a  lhin-walle;el 
.stainless  ste;e;l  cylinele;r  altae;heel  te;  a  flat 
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stainless  steel  430  base  plate.  The  test  to  fix  the  thermocouple  in  the  center  of  cookware  and  the  quantitv  of  water  u.sed 

method  also  sj)ecifies  an  aluminum  lid  the  pot.  Table  111.11  describes  the  lEC  for  DOE’s  testing.^’ 

with  vent  holes  and  a  small  center  hole 


Table  III. 11 — lEC  Cookware  and  Water  Specifications 


Cookware  size 

Cookware 

diameter 

(in) 

Base  thickness 
(in) 

Total  height 
(in) 

Lid  diameter 
(in) 

Water  weight 
(lbs) 

Small  . 

Large  . 

5.91 

9.45 

0.24 

0.24 

4.92 

4.92 

6.5 

10.43 

2.27 

5.95 

The  Draft  lEC  00350  Amendment 
specifies  testing  at  the  maximum  energy 
input  rate  until  a  calculated  turndown 
temjjerature  is  reached,  at  which  point 
the  energy  input  rate  is  rediu:ed  to  a 
setting  that  will  maintain  the  water 
temperature  above  194  °F  (a  simmering 
temperature),  hut  as  close  to  194  °F  as 
])ossihle  without  additional  adjustment 
of  the  low-]X)wer  setting.  The  test  ends 
20  minutes  after  the  temperature 
increases  above  194  °F.  The  turndown 
tem])erature  is  calculated  based  on  an 
initial  test  to  determine  the  number  of 
degrees  that  the  temperature  continues 
to  rise  after  turning  the  unit  off  from  the 
maximum  energy  input  .setting.  Energy 
consumj)tion  is  measured  throughout 
the  entire  test,  and  the  final  imdric 


de.scrihes  the  emirgy  in  Watt-hours  (Wh) 
per  1000  grams  (g)  of  water  necessary  to 
reach  and  maintain  the  simmering 
temperature. 

DOE  oh.served  during  some  tests  that 
the  water  ajjproached  boiling  even  at 
194  °F,  and  a  significant  amount  of  the 
water  evaporated  or  boiled  off  for  all  of 
the  tests.  Additionally,  the  simmering 
water  temperatures  varied  from  test-to- 
test  even  at  the  same  reduced  setting. 
T'he  test  method  only  recpures  that  the 
simmering  temjjerature  stay  above  15)4 
°F  fora  valid  test.  C(;rtain  tests  would 
produce  simmering  temperatures 
around  190  °F.  close  to  the  194  °F  goal, 
while  others  would  ri.se  above  200  °F  at 
the  same  setting.  Both  tests  would  he 
deemed  valid  under  the  method  in  the 


Draft  lEC  00350  Amendment  method, 
hilt  the  normalized  energy  use  results 
would  vary  because  the  200  °F  test 
would  use  significantly  more  energy. 

To  address  this  concern,  DOE 
developed  additional  calculations  to 
estimate  the  efficiency  of  the  water¬ 
heating  process.  The  calculations  factor 
in  the  total  temperature  rise  of  the  water 
to  account  for  differences  in  simmering 
temperatures,  and  the  total  amount  of 
water  lost  to  boiling  or  evajioration 
during  the  test.  DOE’s  method  entails 
measuring  the  mass  of  the  cookware 
j)lus  water  at  the  .start  and  end  of  the 
test.  'Table  111.12  .shows  the  water- 
luiating  efficiency  results  using  the  DOE 
calculation  method. 


Table  111.12 — Water-Heating  Efficiency  Test  Results 


Cookware  size 

Cooking 

top 

Pleating  technology 

Surface 

unit 

Mean 

efficiency 

% 

Standard 

deviation 

% 

95-percent 
confidence 
interval  (±) 
% 

Large  . 

A  . 

Electric  Coil  . 

1 

79.81 

1.66 

2.06 

B  . 

Electric . 

1 

61.81 

2.83 

3.52 

Smooth  . 

2 

75.88 

3.11 

3.86 

C  . 

Gas  . 

1 

a ‘’26.29 

a2.83 

^4.51 

D  . 

Induction  . 

1 

81.31 

0.28 

0.34 

E  . 

Induction  . 

1 

79.21 

0.65 

0.81 

F . 

Induction  . 

1 

74.17 

2.55 

3.17 

Small  . 

A  . 

Electric  Coil  . 

2 

76.99 

1.65 

2.05 

B  . 

Electric . 

3 

68.09 

4.12 

5.11 

Smooth  . 

D  . 

Induction  . 

2 

79.35 

0.37 

0.46 

3 

80.67 

1.71 

2.13 

E  . 

Induction  . 

2 

75.99 

2.03 

2.52 

^Values  describe  data  for  four  tests,  not  five.  In  addition,  cooking  efficiencies  for  gas  burners  are  typically  lower  than  for  electric  resistance 
heating  elements. 

‘’Results  lower  than  expected  due  to  a  meter  erroi,  but  consistently  low  from  test-to-test. 


Even  after  considering  differences  in 
the  final  water  temperature  and  the 
amount  of  water  boiled  or  evajiorated 
during  the  test,  the  variability  for  the 


water-heating  te.sts  was  still  greater  than 
for  the  metal  block  tests.  'Table  111.13 
com])ares  the  standard  deviations  for 
each  surface  unit  te.sted  with  both  the 


water-heating  and  metal  block-heating 
te.sts. 


"•.section  7.1.Z2  olTlu!  Drall  IDC  (ilKiSO 
AnKiiidmont,  ‘'Cookwaii!  and  walia-  amount''. 
s|)(!(:ili(!.s  thogonoral  con.struclion  of  the  cookwaro. 


and  Table  Z:t,  ‘'.Siz(!.s  of  standardized  cookware  and  cookware  and  (|uantitv  of  water  based  on  the 
water  ainonnis".  specifies  the  dimensions  of  the  dianujter  or  the  surface  unit  nmUir  test. 
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Table  111.13— Overall  Results  Comparison— Coefficient  of  Variation 


Test  block  size 

Cooking 

top 

Heating  technology 

Surface 

unit 

Standard  deviation 

Aluminum 

% 

Carbon 

steel 

% 

Carbon 

steel 

hybrid 

% 

Stainless 

steel 

hybrid 

% 

Water¬ 

heating 

efficiency 

% 

Large  . 

A  . 

Electric  Coil  . 

1 

2.22 

1.59 

1.87 

0.87 

1.66 

B  . 

Electric  . 

1 

0.64 

1.28 

0.78 

0,46 

2.83 

Smooth  . 

2 

1.06 

2.03 

0.64 

0.46 

3.11 

C  . 

Gas  . 

1 

‘->1.01 

a  0.92 

a  0.59 

'->1.16 

a  2.83 

D  . 

Induction  . 

1 

N/A 

2.30 

2.68 

1.28 

0.28 

E  . 

Induction  . 

1 

N/A 

0.68 

1.06 

0.91 

0.65 

F . 

Induction  . 

1 

N/A 

0.56 

3.21 

1.47 

2.55 

Small  . 

A  . 

Electric  Coil  . 

2 

2.73 

0.54 

1.87 

2.36 

1.65 

B  . 

Electric  Smooth  . 

3 

0.73 

1.55 

1.06 

0.87 

4.12 

D  . 

Induction  . 

2 

N/A 

1.04 

0.79 

1.47 

0.37 

3 

N/A 

2.70 

0.65 

0.68 

1.71 

E  . 

Induction  . 

2 

N/A 

1.08 

1,19 

1.19 

2.03 

Average 

1.40 

1.36 

1.36 

1.10 

1.98 

®  Values  describe  data  for  four  tests,  not  five. 


The  wator-lieating  test  varial)ility 
could  potentially  he  reduced  by  mon; 
stringent  tolerances  on  the  ainhient 
conditions.  Ainhient  air  ])ressnre, 
teinjierature.  and  hinnidity  significantly 
impact  the  amount  of  wafer  that 
evaporates  during  the  te.st  and  the 
temperature  at  which  the  water  begins 
to  boil.  Aj)j)endix  1.  however,  only 
specifies  ambient  air  tenijieralure,  and 
its  relatively  large  tolerance,  77  ±  t) 

'“F,  could  contribute  to  increased  test 
variability. 

Because  the  water-heating  tests  do  not 
.show  an  improvement  in  repeatability 
from  test-to-test  under  the  current  D()E 
te.st  conditions  compared  to  the  metal 
block  tests,  and  because  achieving 
closer  ambient  temperature  tolerances 
would  potentiallv  jilace  a  high  burden 
on  manufacturers.  DOF  is  jiroposing  to 
us(!  stainle.ss  steel  hybrid  test  blocks  in 
the  test  procedure  for  all  juoducts 
covered  under  the  jirojiosed  definition 
of  conventional  cooking  tojis. 

DOE  acknowledges  that  the  water¬ 
heating  tests  may  better  reflect  actual 
consumer  behavior  for  cooking  tojis, 
and  invites  comment  on  whether  water¬ 
heating  tests  should  he  considered  in 
place  of  the  metal  block-heating  tests. 
DOE  also  invites  comment  on  the 
approjjriate  test  method  and  conditions 
for  water-heating  tests,  and  the  burden 
that  would  he  incurred  by  more 
.stringent  specifications  for  ambient 
conditions. 

().  Non-Oircular  Electric  Surface  Units 

As  discu.ssed  in  the  beginning  of 
.section  Ill.C;,  the  small  test  block  (().2.'5 
inches  diameter)  is  used  for  testing 
surface  units  with  diameters  of  7  inches 
or  less,  and  the  large  te.st  block  (9  Inches 
diameter)  is  used  for  electric  surface 
units  with  diameters  greater  than  7 


inches  and  all  gas  surface  units.  These 
])rovisions  do  not  address  how  to 
determine  the  jiroper  test  block  size  for 
testing  non-circular  electric  surface 
units. 

DOE  is  aware  that  the  Draft  lEO  ()()3.')() 
Amendment  reipiires  measuring  the 
dimensions  of  each  side  of  rectangular 
or  similar  electric  surface  nnils,  and  by 
measuring  the  major  and  minor 
dimensions  of  elliptical  or  similar 
electric  surface  nnils.  For  these  tyjies  of 
surface  units,  the  smallest  dimension  is 
nsiid  to  determine  the  cookware  size 
according  to  the  Draft  ll'Xi  (iOIt.'iO 
Amendment. 

DOE  lacks  information  on  the  size  of 
the  cookware  consumers  typically  use 
for  non-circular  surface  units.  Given  this 
lai:k  of  consumer  u.se  data,  and  given  the 
potential  non-representative  thermal 
liehavior  of  a  test  block  in  which  a 
jiortion  of  the  bottom  is  not  exjiosed  to 
the  surface  unit,  DOE  j)roj)o.ses  to 
amend  section  3.2.1  of  Appendix  1  to 
replace  the  reference  to  an  electric 
surface  unit's  diameter  with  the  electric 
surface  unit’s  smalle.st  dimension  to 
account  for  surface  units  of  alt  shapes. 
This  is  consistent  with  the  method 
included  in  the  Draft  lEG  (iO.I.'iO 
Amendment.  DOE  does  not  jirojio.se  to 
change  the  reiiuirement  that  all  gas 
surface  units  he  te.sted  using  the  large 
test  block. 

DOE  invites  comments  on  whether 
using  the  smalle.st  dimension  of  an 
electric  surface  unit  is  ap])ropriate  for 
determining  the  proper  test  block  size. 

n.  Standhy  and  Ofj  Moda  Tasi 
Place  dura 

EISA  2007  amended  EPGA  to  reipiire 
that  DOE  amend  its  test  procedures  for 
all  covered  residential  ]m)dncts, 
including  cooking  jiroclucts,  to  include 


measures  of  standby  mode  and  off  mode 
energv  consumption,  if  technically 
feasible.  (42  U.S.G.  029.'j(gg)(2)(A)) 
Accordingly.  DOE  recently  conducted  a 
sejiarate  rulemaking  for  conventional 
cooking  products,  dishwashers,  and 
dehinnidifiers  to  address  .standby  and 
off  mode  energv  consumjition.''  In  the 
October  2012  Final  Rule,  DOE 
addressed  standby  mode  and  off  mode 
energy  consum])tion,  as  well  as  active 
mode  fan-only  ojieration,  for 
conventional  cooking  ])roducts.  77  FR 
().')942. 

'I'oday’s  NOPR  pro])oses  a  change  to 
the  definition  of  “conventional  cooking 
to])”  to  include  induction  technologies. 
Under  this  jiroposed  definition, 
induction  cooking  tojis  would  he 
covered  by  the  .standby  and  off  mode 
te.st  jirocedures  adojited  in  the  separate 
te.st  procedure  rulemaking. 

DOE  did  not  observe  any  standby 
modi!  or  off  mode  operation  or  features 
unique  to  induction  cooking  fops  that 
would  warrant  any  changes  to  the 
standby  mode  and  off  mode  te.st 
methods  adojited  by  the  October  2012 
Final  Rule  for  conventional  cooking 
tops.  DOE  invites  comment  on  whether 
induction  cooking  jiroducts  require 
sejiarate  consideration  for  standby  mode 
and  off  mode  te.sting. 

E.  (Aunplianca  With  Other  EPCA 
Requirements 

EFUA  reciuires  that  any  new  or 
amended  test  ])rocedure.s  for  residential 
])roduct.s  must  he  reasonably  designed 
to  ])roduce  test  results  which  measure 
energy  efficiency,  energy  u.se,  or 


'4)()1-:  imiisiumI  iiiiKMidindnls  to  Ai)i)iiiulix  I 
iidfiros.sins  .slaiidhv  and  oil  inod(!  ((iioif’v  for 
microwavo  ovons  as  jjart  of  a  sojiarato  nd(!inakin^. 
Till!  mosi  I'oooiit  nolioi!  for  lliis  ruloinakin^  is  llio 
.SNOI'R  piililisluid  on  May  Iti.  2012.  7()  FK  72;)22. 
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estimated  annual  operating  cost  of  a 
covered  |)rodnct  during  a  representative 
average  use  cycle  or  period  of  use,  and 
must  not  be  unduly  burden.some  to 
conduct.  (42  IJ.S.C.  ()293(1))(3)) 

DOE  tentatively  concludes  that  the 
aimaided  test  procedures  would 
produce  test  njsults  that  measure  the 
energy  consumption  of  cooking  tops 
during  re])resentative  use.  and  that  the 
te.st  ))rocednres  would  not  he  undulv 
hurdensome  to  conduct. 

The  test  procedure  ])ro])osed  in 
today’s  NOPR  follows  the  same  method 
currently  included  in  Appendix  1  for 
testing  cooking  tops,  hut  would  replace 
the  aluminum  test  blocks  with  stainless 
.steel  hybrid  blocks.  DOE  estimates 
current  testing  represents  a  cost  of 
roughly  S.'iOO  per  te.st  for  labor,  with  a 
one-time  investment  of  S2.(){)0  for  te.st 
(upujnnent  ($1 .()()()  for  te.st  blocks  and 
$1 ,()()()  for  instrumentation).  The 
propo.sed  reusable  lest  blocks  woukl 
represent  an  additional  one-time 
expeu.se  of  approximately  S5()()  for  each 
test  block,  or  $1  ()()()  for  each  jniir  of  large 
and  small  diameter  test  blocks.  No 
additional  instrumentation  would  he 
reijuired  beyond  what  is  required  in  the 
curnmt  test  ])rocedure.  DOE  does  not 
believe  this  additional  cost  represents 
an  exce.ssive  burden  for  te.st  labs  or 
manufacturers  given  the  significant 
investments  ueces.sarv  to  manufacture, 
test  and  market  consumer  appliances,  as 
described  further  in  section  IV. 13  below. 
The  only  additional  lime  burden 
associated  with  the  j)ro})o.sed  te.st 
method  is  the  time  recpiired  to  weigh 
the  stainless  steel  base  in  addition  to  the 
ahnninum  body.  This  adilitional  .slej)  in 
the  test  ])rocedure  would  increase  the 
test  duration  by  about  2  minutes  per 
surface  unit. 

DOE  concluded  in  the  te.st  procedure 
rulemaking  for  c:ooking  jiroducts 
preceding  today's  NOPR,  completed 
recently  by  the  publication  of  the 
October  2012  Final  Rule  (.see  section  1.13. 
for  the  rulemaking  hi.storv  for  today’s 
NOPR),  that  the  amendetl  te.st  procedure 
is  not  unduly  hurdensome  to  conduct. 

In  today’s  NOPR,  DOE  further 
concludes,  given  the  .small  magnitude  of 
the  propo.sed  changes  (both  in  terms  of 
the  new  test  blocks  and  the  time  needed 
to  take  the  te.st),  that  the  newly 
proi)osed  amended  test  procedure  for 
cooking  j)roducts  would  not  he 
unreasonably  hnrchmsome  to  conduct. 

IV.  Procedural  Issues  and  Regulatory 
Review 

A.  lim'iaw  Undcu'  Execiiiive  Order 

The  Office  of  Management  and  Budget 
has  determined  that  te.st  procedure 
ruhiinakings  do  not  constitute 


“significant  regulatory  actions”  under 
section  3(f)  of  Executive  Order  128{>(), 
Regulatory  Planning  and  Review,  .'>8  FR 
.'5173.')  (Oct.  4,  158)3).  Accordinglv,  this 
action  was  not  subject  to  review  under 
the  Executive  Order  hv  the  Office  of 
Information  and  Regulatorv  Affairs 
(OIRA)  in  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  the  RegiiUdoiv 
Elexihilitv  Act 

The  Regulatory  Flexibility  Act  (.I 
IJ.S.C.  (501  et  se(].)  nupures  preparation 
of  a  regulatory  flexibility  analysis  (RFA) 
for  any  rule  that  by  law  mu.st  he 
propo.sed  for  j)uhlic  comment,  uule.ss 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  .sid).stantial 
number  of  small  entities.  As  required  by 
Executive  Order  13272,  “Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking,”  (57  FR  534(51 
(August  1(5,  2002),  DOE  })uhlished 
jjrocedures  and  policies  on  Fehruarv  19, 
2003,  to  ensure  that  the  potential 
impacts  of  its  rules  on  small  entities  are 
])ro})erly  considered  during  the  DOE 
rulemaking  ])rocess.  (58  FR  7990.  DOE 
has  made  its  procedures  and  policies 
available  on  the  Office  of  the  Ceneral 
Counsel’s  Web  site:  htl[)://ener<’v.gov/ 
gc/office-genend-coiinsel. 

D()E  reviewed  todav’s  ])ropo.sed  rule 
under  the  provisions  of  the  Regulatory 
Fh;xihilitv  Act  and  the  ])rocedure.s  and 
policies  published  ou  Ihihruarv  19, 

2003.  The  proposed  rule  would  amend 
the  te.st  method  for  measuring  the 
energy  efficieucv  of  conventional 
cooking  to])s  and  ranges  to  include  te.st 
m(!thods  applicable  to  induction 
cooking  |)roduct.s. 

The  Small  Business  Administration 
(SBA)  considers  a  husine.ss  entity  to  he 
a  small  hu.sine.ss,  if,  together  with  its 
affiliates,  it  emjjloys  less  than  a 
threshold  number  of  work{;rs  or  earns 
less  than  the  average  annual  receipts 
.si)ecified  in  13  CFR  part  121.  The 
threshold  values  .set  forth  in  these 
regulations  u.se  size  standards  and  codes 
established  by  the  North  American 
Industry  Classification  System  (NAICS) 
that  are  available  at:  http:// 

WWW. sbci.gov/sites/defdiilt/ files/ files/ 
Sixe_St(ind(irds_T(il)le.pdf.  The 
threshold  number  for  NAICS 
classification  code  335221,  titled 
“llou.sehohl  Cooking  Aj)j)liance 
Manufacturiug,”  is  750  (unployees;  this 
classification  includes  manufacturers  of 
residential  conventional  cooking 
products. 

Mo.st  of  the  manufacturers  supplying 
conventional  cooking  products  are  large 
multinational  corjiorations.  DOE 
sur\'eved  the  AHAM  member  direc.torv 


to  identify  manufacturers  of  residential 
conventional  cooking  ])roducts.  DOE 
then  consulted  j)uhliclv-availahle  data, 
purchased  company  reports  from 
vendors  such  as  Dun  and  Bradslreet, 
and  contacted  manufacturers,  where 
needed,  to  determine  if  thev  meet  the 
SBA’s  definition  of  a  “small  business 
manufacturing  facility”  and  have  their 
manufacturing  facilities  located  within 
the  United  States.  Based  on  this 
analysis,  DOE  estimates  that  there  are 
two  small  businesses  that  manufacture 
conventional  cooking  products. 

For  the  reasons  stated  in  the 
preamble,  DOE  has  tentatively 
concluded  that  the  proposed  rule  would 
not  have  a  significant  impact  ou  either 
.small  or  large  manufacturers  under  the 
applicable  jiiovisions  of  the  Regulatorv 
Flexibility  Act.  The  propo.sed  rule 
would  amend  DOE’s  te.st  ])rocedure.s  for 
cooking  j)roducts  by  incorporating 
te.sting  j)rovi.sions  to  address  active 
mode  energy  consumption  for  induction 
cooking  products  that  will  he  u.sed  to 
develop  and  te.st  compliance  with  anv 
future  (mergy  con.servatiou  .standards 
that  may  he  established  by  DOE.  The 
te.st  procedure  amendments  involve  the 
measurement  of  active  mode  energv 
consumption  through  the  use  of  a 
diffenmt  metal  te.st  block  than  is 
currently  .s|)ecified  for  conventional 
cooking  toj)s.  The  pro|)o.sed 
amendments  would  also  ap])lv  for 
testing  products  currently  considered 
conventional  cooking  tops.  DOE 
estimates  a  co.st  for  this  new  equipment 
of  approximately  SI  ()()().  Additionally. 
DOE  estimates  a  co.st  of  roughlv  S(5. ()()() 
for  manufacturers  to  te.st  induction 
cooking  jjroducts  not  currently  covered 
by  the  te.st  jjrocedure.  This  estimate 
assumes  S5()()  j)er  test,  as  described  in 
section  lll.E,  with  up  to  12  total  te.sts 
needed  assuming  three  induction 
cooking  toj)  mo(lels  with  four  individual 
tests  per  cooking  top  model.  This  cost 
is  small  comi)ared  to  the  average  annual 
revenue  of  the  two  identified  small 
husines.ses.  which  DOE  estimates  to  he 
over  .S4()  million. ^  These  tests  follow  the 
same  methodology  and  can  he 
conducted  in  the  same  facilities  u.sed  lor 
the  current  energv  testing  of 
conventional  cooking  tops,  so  there 
would  he  no  additional  facilities  costs 
recpiired  by  the  propo.sed  rule. 

For  the.se  reasons.  DOE  tentativelv 
concludes  and  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  imjjact  on  a 
substantial  number  of  small  entities. 
Accordingly.  DOE  has  not  prejiared  a 


'Kslinialod  avca-ago  rovanuo  is  hasad  on  financial 
information  |)ro\  idod  for  tho  two  small  Inisinossos 
in  roporls  provided  bv  Dim  and  Hradsirool. 
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regulatory  ilexibility  analysis  for  this 
rulemaking.  DOE  will  transmit  the 
certification  and  supjiorting  .statement 
of  factual  basis  to  the  (ihief  Counsel  for 
Advocacy  of  the  SI3A  for  review  under 
fi  ll.S.C.  (iO.'id)}. 

C.  liavifnv  I  hidar  tli(‘  I^apt^rn’ork 
Radiiclion  Act  of  U)f)5 

Manufacturers  of  conventional 
cooking  products  mu.st  certify  to  DOE 
that  their  products  comjily  with  any 
aj)|)licahle  energy  conservation 
standards.  In  certifying  comjiliance, 
manufacturers  must  test  their  products 
according  to  the  DOE  test  jirocedures  for 
conventional  cooking  jnoducts, 
including  any  amendments  adopted  for 
those  test  procedures.  DOE  has 
established  regulations  for  the 
certification  and  reconlkeeping 
reiiuirements  for  all  covered  consumer 
jiroducts  and  commercial  ecpiipinent, 
including  conventional  cooking 
products.  (70  ER  12422  (March  7.  2011). 
The  collection-of-information 
reiiuirement  for  the  certification  and 
recordkeeping  is  subject  to  review  and 
approval  by  OMh  under  the  Pajierwork 
Reduction  Act  (PRA).  This  reipiirement 
has  been  apjn'oved  by  OMB  under  OMB 
control  numher  101()-14()().  Public 
reporting  burden  for  the  certification  is 
estimated  to  average  20  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
exi.sting  data  sources,  gathering  and 
maintaining  the  data  neeiled,  and 
comjileting  and  reviewing  the  collection 
of  information. 

There  is  currently  no  information 
collection  recpiirement  related 
specifically  to  induction  cooking  tops. 

In  the  event  that  DOE  projioses  an 
energy  conservation  stanclard  with 
which  manufacturers  must  demonstrate 
comjiliance.  or  otherwise  jirojioses  to 
reijuire  the  collection  of  information 
derived  from  the  testing  of  induction 
cooking  tojis  according  to  this  test 
jirocedure,  DOE  will  .seek  OMB 
ajijiroval  of  such  information  collection 
nujuirement.  DOE  will  seek  ajijn'oval 
eitlier  through  a  projiosed  amendment 
to  the  information  collection 
re(|uirement  ajijn'oved  under  OMB 
control  numher  1910-1400  or  as  a 
.sejiarate  jnojiosed  information 
i;ol lection  recjuirement. 

Notwithstanding  any  other  jirovision 
of  the  law.  no  jierson  is  recjuired  to 
resjiond  to.  nor  shall  any  jierstm  he 
subject  to  a  jienalty  for  failure  to  comjily 
with,  a  collection  of  information  subject 
to  the  rerjuirements  of  the  PRA,  unle.ss 
that  collection  of  information  (lisjilays  a 
currentlv  valid  OMB  Control  Numher. 


D.  Review  Under  the  Nolioned 
Environnient(d  Poliev  Act  of 

In  this  ])ro|)os(id  rule.  DOE  |)ro|)o,ses 
test  |)rocedure  amendments  that  it 
ex])ects  will  he  used  to  develoj)  and 
im])lement  future  energy  conservation 
standards  for  conventional  cooking 
])roducts.  DOE  has  determined  that  this 
rule  falls  into  a  class  of  actions  that  are 
cat(!gorically  exclud(Kl  from  nndew 
under  the  National  Environmental 
Policy  Act  of  1999  (42  D.S.C.  4321  et 
se(}.]  ami  DOE’s  imi)l(;menling 
regulations  at  10  (iFR  i)art  1021. 
S|)ecifically,  this  ])ro|)o,sed  rule  would 
amend  the  existing  test  jnocedures 
without  affeediug  the  amount,  (juality  or 
distribution  of  energy  u.sage,  and, 
therefore,  would  not  result  in  any 
environmental  im|)acts.  Thus,  this 
rulemaking  is  covered  by  Categorical 
Exclusion  Af)  under  10  CER  jnirt  1021, 
suhjjart  D,  which  a|)j)he.s  to  any 
rulemaking  that  inteiprets  or  amends  an 
existing  rule  without  changing  the 
environmental  effect  of  that  rule. 
Accordingly,  neither  an  environmental 
a.s.se.ssment  nor  an  environmental 
im|)act  statement  is  nujuinul. 

E.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  "Eederalism,” 
()4  ER  432.').'5  (August  4,  l‘)99)  imjjoses 
certain  reejuirements  on  agencies 
formulating  and  imi3lementing  jjolicies 
or  regulations  that  ])r(!emj)t  State  law  or 
that  have  Eederalism  imjjlications.  'I’he 
Executive  Order  rerjuires  agencies  to 
examine  the  constitutional  and  statutory 
authority  sujijiorting  any  action  that 
woidd  limit  the  jjolicymaking  di.scretion 
of  the  States  and  to  carefully  a.sse.ss  the 
necessity  for  such  actions.  The 
Executive  Order  also  reejuires  agenci(!s 
to  have  an  accountable  j)rocess  to 
ensure  meaningful  and  timely  in|)ut  hv 
State  and  local  officials  in  the 
develoj)ment  of  nigulatory  ])ohcies  that 
have  F’ederalism  im])hcations.  On 
March  14,  2()()(),  DOE  jiuhlished  a 
statement  of  ])olicy  ile.scrihing  the 
interg3)V(!rnmental  consultation  jirocess 
it  will  follow  in  the  develojjment  of 
such  regulations.  ().')  ER  1373.'5.  DOE  has 
examined  this  j)roj)osed  rule  and  has 
determined  that  it  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationshij)  between  tin;  national 
government  and  the  .States,  or  on  the 
tlistrihution  of  |)ow(;r  and 
re.s|)onsihihties  among  the  various 
levels  of  government.  EPOA  governs  and 
l)rescrihes  Federal  ])reemj)tion  of  .State 
r(;gulations  as  to  energy  conservation  for 
the  j)roducts  that  are  the  subject  of 
today’s  jn'ojjosed  rule.  .States  can 
jjetition  DOE  for  exem|)tion  from  such 
j)reem])tion  to  the  extent,  and  based  on 


criteria,  set  forth  in  EPCA.  (42  11..S.C. 
(i297(d))  No  further  action  is  reejuired  by 
Executive  Order  13132. 

E.  Review  Under  Executive  Order  12938 

Regarding  the  review  of  existing 
regulations  and  the  j)romulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  “Civil  (u.stice 
Reform,”  91  ER  472t)  (Eel).  7,  1999), 
imi)oses  on  I'^ederal  agencies  the  general 
duty  to  adhere  to  the  following 
re(juirements:  (1)  Eliminate  drafting 
errors  and  amhiguity:  (2)  write 
r(;gulations  to  minimize  litigation;  (3) 
jjrovide  a  clear  legal  standard  for 
affect);d  conduct  rather  than  a  g(;neral 
standard;  and  (4)  jiromote  sim])hfication 
and  burden  rednc:tion.  .Section  3(1))  of 
Executive  Order  12988  S|)ecificaily 
reejuires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
legulation;  (1)  Clearly  s])ecifies  the 
])i(;emj)tive  effect,  if  any;  (2)  clearly 
s])ecifios  any  effect  on  existing  Eecleral 
law  or  regulation;  (3)  ])rovides  a  clear 
legal  standard  for  affecteil  conduct 
while  j)romoting  sim])lification  and 
burden  reduction;  (4)  s])ec:ifies  the 
retroactive  effect,  if  any;  (.I)  adeejuately 
defines  key  teims;  and  ((>)  addiesses 
other  im|)ortant  issues  affecting  clarity 
and  general  draftsmanshij)  under  any 
guidelines  issued  by  the  Attorney 
General.  .Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  legulations  in  light  of  aj)|)hcahle 
standards  in  sections  3(a)  and  3(h)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  com|)leted  the  lequiied 
review  and  determined  that,  to  the 
extent  })eiinitted  by  law,  the  ])ro|)osed 
rule  meets  the  lelevant  standards  of 
Executive  Order  12988. 

0.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Dnfuiided  Mandates 
Reform  Act  of  199.'5  (IIMRA)  reejuires 
each  Federal  agenc;y  to  assess  the  effects 
of  Federal  regulatory  actions  on  .State, 
local,  and  'ITihal  governments  and  the 
j)rivate  .sector.  Pub.  L.  104-4,  sec.  201 
(codified  at  2  ll.S.C.  l.')31).  Fora 
j)roj)ose)l  I'egulatorv  action  likelv  to 
result  in  a  rule  that  may  cau.se  the 
ex|)enditure  hy  .State,  local,  and  'Frihal 
govei  innents.  in  the  aggregate,  or  by  the 
])rivate  sector  of  .$100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inllation),  section  202  of  IIMRA  reejuires 
a  Federal  agency  to  ])uhlish  a  written 
statement  that  estiniates  the  resulting 
costs,  benefits,  and  other  effects  on  the 
national  ec;onomy.  (2  11..S.C.  l.')32(a),  (h)) 
The  IIMRA  al.so  reejuires  a  Federal 
agency  to  develoj)  an  effective  j)rocess 
to  j)ermit  timely  inj)ut  hy  elected 
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officers  of  State,  local,  and  Tribal 
governments  on  a  pro])osed  ‘‘significant 
intergovernmental  mandate,”  and 
r(!(inires  an  agency  plan  for  giving  notice 
and  opi)ortnnity  for  timelv  in])ut  to 
potentially  affected  small  governments 
l)efore  establishing  any  recpdrements 
that  might  significantly  or  nnicpiely 
affect  small  governments.  On  March  18. 
15)07,  DOE  pnblished  a  statement  of 
policy  on  its  process  for 
intergovernmental  consultation  under 
IJMRA.  (i2  FR  12820;  also  available  at 
htli)://nnfirgy.gov/g(:/offi(:(^-g(in(miI- 
counsal.  DOE  examined  today's 
proposed  rule  according  to  IJMRA  and 
its  statement  of  policy  and  determined 
that  the  rule  contains  neither  an 
intergovernmental  mandate,  nor  a 
mandate  that  may  result  in  the 
expenditure  of  SlOO  million  or  more  in 
any  year,  so  these  requirements  do  not 
apply. 

//.  Rf^'idw  IJndfU'  the  Treasim'  (ind 
General  Government  Appropriations 
Act,  1999 

Section  054  of  the  Treasnrv  and 
Oeneral  Government  Apj)ropriations 
Act,  15)5)5)  (Pub.  L.  105-277)  nuiuires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  ride 
that  may  affect  family  well-being.  This 
rule  would  not  have  any  im])act  on  the 
antonomv  or  integritv  of  the  familv  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  neces.sarv  to 
jirejjare  a  Family  Policymaking 
A.sse.ssment. 

/.  Review  Under  Executive  Order  12630 

DOE  has  determined,  under  Executive 
Order  12030.  “Governmental  Actions 
and  Interference  with  Gonstitntionally 
Protected  Property  Rights”  53  FR  8855) 
(March  18,  15)88)  that  this  regidation 
would  not  result  in  any  takings  that 
might  riuphre  comjjensation  under  the 
Fifth  Amendment  to  the  U.S. 
Gonstitution. 

/.  Review  Under  Treasuiv  and  General 
Government  Appropriations  Act,  2001 

Section  515  of  the  Treasnrv  and 
General  Government  Ajiprojiriations 
Act,  2001  (44  IJ.S.G.  3510  note)  provides 
for  agencies  to  review  most 
dis.seminations  of  information  to  the 
public  under  guidelines  e.stablished  by 
each  agencv  ])iirsuant  to  general 
guidelines  issued  by  OM13.  OMll’s 
guidelines  were  ])ubhshed  at  07  FR 
8452  (Feb.  22,  2002),  and  DOE’s 
guidelines  were  ])nblished  at  07  FR 
02440  (Oct.  7,  2002).  DOE  has  reviewed 
today’s  propo.sed  rule  under  the  OMB 
and  DOE  guidelines  and  has  concluded 
that  it  is  consistent  with  applicable 
policies  in  those  guidelines. 


K.  Review  Under  Executive  Order  13211 

Executive  Ordiir  13211,  “Actions 
Goncerning  Regulations  That 
Significantly  Affect  Energv  Snpplv, 
Distribution,  or  lJ.se,”  00  l'’K  28355  (Mav 
22,  2001),  requires  Federal  agencies  to 
])repare  and  submit  to  OMB.  a 
Statement  of  Energy  Effects  for  any 
proposed  significant  energy  action.  A 
“significant  energy  action”  is  defined  as 
any  action  by  an  agency  that 
])romnlgated  or  is  expected  to  lead  to 
jiromnlgation  of  a  final  rule,  and  that: 

(1)  Is  a  significant  regnlatorv  action 
under  Executive  Oriler  12800,  or  anv 
sncce.ssor  order:  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
snpjily,  di.stribution,  or  n.se  of  energy;  or 
(3)  is  designated  by  the  Admini.strator  of 
GIRA  as  a  significant  energy  action.  For 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailecl 
statement  of  any  adverse  effects  on 
energy  siqjply,  di.stribution,  or  n.se 
should  the  jiroposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  exjiected  benefits  on 
energy  siqqdy,  di.stribution,  and  n.se. 

Today’s  regulatory  action  to  amend 
the  te.st  jirocednre  for  measuring  the 
energy  efficiency  of  conventional 
cooking  products  is  not  a  significant 
regnlatorv  action  under  Executive  Order 
12888.  Moreover,  it  would  not  have  a 
significant  adverse  effect  on  the  snpplv, 
distribution,  or  use  of  energy,  nor  has  it 
been  designated  as  a  significant  energv 
action  by  the  Administrator  of  OIRA. 
Therefore,  it  is  not  a  significant  energy 
action,  and,  accordinglv,  DOE  has  not 
prepared  a  Statement  of  Energy  Effects. 

L.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act  of 
1974 

Under  section  301  of  the  Department 
of  Energy  Organization  Act  (Pub.  L.  5)5- 
5)1;  42  IJ.S.G.  7101),  DOE  must  comply 
with  section  32  of  the  Federal  Energy 
Administration  Act  of  15)74,  as  amended 
hy  the  Federal  Energy  Administration 
Authorization  Act  of  15)77.  (15  IJ.S.G. 
788;  FEAA)  Section  32  essentially 
provides  in  relevant  part  that,  where  a 
])roiiosed  rule  authorizes  or  requires  use 
of  commercial  standards,  the  notice  of 
jnoposed  rnlemaking  must  inform  the 
public  of  the  use  and  background  of 
such  standards.  In  addition,  section 
32(c)  reijuires  DOE  to  consult  with  the 
Attorney  (General  and  the  Ghairman  of 
the  lAideral  Trade  Gommission  (FTG) 
concerning  the  impact  of  the 
commercial  or  industry  standards  on 
competition.  The  amendments  proposed 
in  today’s  NOPR  do  not  authorize  or 
recjnire  the  use  of  any  commercial 
standards. 


V.  Public  Participation 

/\.  Attendance  at  Pnhlic  Meeting 

The  time,  date  and  location  of  the 
public  meeting  are  listed  in  the  DATES 
and  ADDRESSES  sections  at  the  beginning 
of  this  document.  If  yon  j)lan  to  attend 
the  public  meeting,  please  notify  Ms. 
Brenda  Edwards  at  (202)  588-25)45  or 
Rrenda.Edwards@ee.doe.gov.  Please 
note  that  foreign  nationals  visiting  DOE 
1  lead(]uarters  are  subject  to  advance 
.security  .screening  procedures.  Any 
foreign  national  wishing  to  jiarticipate 
in  the  meeting  should  advise  DOE  as 
.soon  as  jjossihle  by  contacting  Ms. 
Edwards  to  initiate  the  neces.sarv 
procedures.  Please  also  note  that  those 
wishing  to  bring  laptops  into  the 
Forrestal  Building  will  be  reijuired  to 
obtain  a  property  pass.  Visitors  should 
avoid  bringing  laptops,  or  allow  an  extra 
45  minutes. 

In  addition,  you  can  attend  the  public 
meeting  via  Webinar.  Webinar 
registration  information,  particijiant 
instructions,  and  information  about  the 
cajiabilities  available  to  Webinar 
participants  will  be  ])nbhshed  on  DOE’s 
VVeb  site  http://wwwl.eere.energv.gov/ 
hnildings/appliance  standards/ 
rnlemaking.aspx/rnleid/57.  Participants 
are  re.s])onsible  for  ensuring  their 
systems  are  conqiatible  with  the 
Webinar  .software. 

R.  Procedure  for  Snhmitting  Prepared 
General  Statements  For  Di.stribution 

Any  person  who  luis  plans  to  present 
a  prepared  general  statement  may 
reipiest  that  copies  of  his  or  her 
statement  be  made  available  at  the 
public  meeting.  Such  persons  mav 
submit  requests,  along  with  an  advance 
electronic  copy  of  their  statement  in 
PDF  (preferrecl),  Microsoft  Word  or 
Excel,  WordPerfect,  or  text  (ASGII)  file 
format,  to  the  approjiriate  addre.ss 
shown  in  the  ADDRESSES  section  at  the 
beginning  of  this  NOPR.  The  request 
and  advance  copy  of  statements  must  be 
received  at  least  one  week  before  the 
public  meeting  and  may  be  emailed, 
hand-delivered,  or  sent  by  mail.  DOE 
prefers  to  receive  requests  anti  advance 
copies  via  email.  Please  include  a 
telephone  number  to  enable  DOE  staff  to 
make  a  follow-np  contact,  if  needed. 

G.  Gondnct  of  Pnhlic  Meeting 

DOE  will  designate  a  DOE  official  to 
preside  at  the  public  meeting  and  may 
akso  use  a  jirofessional  facilitator  to  aid 
discussion.  The  meeting  will  not  be  a 
judicial  or  evidentiary-tyjje  [inblic 
hearing,  hut  DOE  will  conduct  it  in 
accordance  with  section  338  of  EPGA 
(42  IJ.S.G.  8308).  A  court  reporter  will 
be  present  to  ret;ord  the  ))roceedings  and 
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pnipare  a  tian.serij)t.  DOF  reserves  the 
right  to  schedule  the  order  of 
jiresentations  and  to  estahlisli  the 
procedures  governing  the  conduct  of  tlie 
j)nl)lic  meeting.  After  the  public 
meeting,  intere.sted  parties  may  submit 
further  comments  on  the  ])roceedings  as 
well  as  on  any  asj)ect  of  the  rnlemaking 
until  the  end  of  the  t:omment  ])eriod. 

The  public  meeting  will  he  conducted 
in  an  informal,  conference  style.  DOE 
will  ])re.sent  summaries  of  comments 
received  hidore  the  j)nhlic  meeting, 
allow  time  for  j)r(5j)ared  general 
.statements  by  participants,  and 
encourage  all  interested  j)arties  to  share 
their  views  on  issues  affecting  this 
rulemaking.  Each  participant  will  he 
allowed  to  make  a  gen(^ral  statement 
(within  time  limits  determined  by  DOE), 
Ixifore  the  di.scnssion  of  specific  tojjics. 
DOE  will  j)ermit,  as  time  permits,  other 
participants  to  comment  hrielly  on  any 
general  statements. 

At  the  end  of  all  prepared  statements 
on  a  topic.  DOE  will  permit  participants 
to  clarify  their  statements  briefly  and 
comment  on  statements  made  by  others. 
Participants  should  lx;  prepanul  to 
answer  (juestions  by  DOE  and  by  other 
participants  concerning  these  issues. 

i) OE  rej)resentative.s  may  also  ask 
(jnestions  of  ])artici])ants  concerning 
other  matters  relevant  to  this 
rnlemaking.  The  official  conducting  the 

j) nhlic  meeting  will  accept  additional 
comments  or  (jnestions  from  those 
attending,  as  time  permits.  The 
pnisiding  official  will  announce  any 
further  proccxlnral  rnhis  or  modification 
of  the  above  procedunis  that  may  he 
iKMuled  for  the  prop(;r  conduct  of  the 
public  mcieting. 

A  transcri|)t  of  the  public  meeting  will 
he  included  iu  the  docket,  which  can  he 
viewtxl  as  described  in  the  Dockat 
s(;ction  at  the  Ix'ginning  of  this  NOPR. 

In  addition,  any  person  may  buy  a  cojw 
of  the  transcrij)t  from  the  transcribing 
r(5))orter. 

D.  Siihniission  of  (Joniinonis 

DOE  will  accejh  comments,  data,  and 
information  regarding  this  pro})o.sed 
nd(!  hefoni  or  after  the  public  nuujting, 
hut  no  later  than  the  date  ])rovided  in 
the  DATES  section  at  the  beginning  of 
this  ])ropo.sed  rnh;.  Intenjsted  |)arti(is 
may  submit  comments  using  any  of  the 
methods  d(;.scril)(!d  in  the  ADDRESSES 
.section  at  the  Ixiginning  of  this  NOPR. 
Any  comments  submitted  must  identify 
the  NOPR  for  T(;.st  Proctulures  for 
(amventional  (k)okiug  Products,  and 
provide  docket  ninuher  EERE-2()12- 
in’-TP-OOl.'f  and/or  regulatory 
information  ninuher  (RIN)  uinuher 
H)()4-A(:71. 


SiihniHling  roiuinonts  via 
ragulations.gov.  The  regulations.gov 
Wei)  page  will  re{|nire  you  to  provide 
your  name  ami  contact  iidbrmation. 

Your  contact  information  will  he 
viewable  to  DOE  Building  Technologies 
staff  only.  Your  contact  information  will 
not  he  jjuhlicly  viewable  exce])t  for  your 
first  and  last  names,  organization  name 
(if  any),  and  siihmitter  repre.sentative 
name  (if  any).  If  your  comment  is  not 
proces.sed  properly  because  of  technical 
difficulties.  DOE  will  use  this 
information  to  contact  yon.  If  DOE 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
yon  for  clarification.  DOE  may  not  he 
able  to  consider  your  comment. 

However,  your  contact  information 
will  he  jnihlicly  viewable  if  yon  include 
it  in  the  comment  or  in  any  documents 
attached  to  your  comment.  Any 
information  that  yon  do  not  want  to  he 
publicly  viewable  should  not  he 
included  in  your  comment,  nor  in  any 
document  attached  to  your  comment. 
Persons  viewing  comments  will  .see  only 
first  and  last  names,  organization 
names,  correspondence  containing 
comments,  and  any  documents 
submitted  with  the  comments. 

Do  not  submit  to  regnlations.gov 
information  for  which  di.sclosure  is 
restricted  by  .statute,  such  as  trade 
secrets  and  commercial  or  financial 
information  (hereinafter  referred  to  as 
(Confidential  Business  Information 
(HBI)).  Comments  submitted  through 
regnlations.gov  cannot  he  claimed  as 
(351.  ('omments  received  through  the 
Wei)  site  will  waive  any  (351  claims  for 
the  information  submitted.  For 
information  on  submitting  (351,  see  the 
('.onfidential  Business  Infoiination 
.section. 

DOE  processes  .submissions  made 
through  regulatious.gov  before  ])ostiug. 
Normally,  commeuts  will  he  jiosted 
within  a  few  days  of  being  submitted. 
However,  if  large  volumes  of  comments 
are  being  jirocessed  simultaneously, 
your  comment  may  not  he  viewable  for 
uj)  to  .several  weeks.  Plea.se  keej)  the 
comment  tracking  number  that 
regulatious.gov  provides  after  you  have 
succe.ssfully  uploaded  your  comment. 

Sahiuitting  conuuanis  via  aiuail,  hand 
dalivaiy,  or  mail.  Comments  and 
documents  submitted  via  email,  hand 
delivery,  or  mail  also  will  he  jiosted  to 
regulatious.gov.  If  you  do  not  want  your 
personal  contact  information  to  he 
publicly  viewable,  do  not  include  it  in 
yonr  comment  or  any  accompanying 
docnments.  In.stead.  provide  your 
contact  information  on  a  cover  letter. 
Include  yonr  first  and  last  names,  email 
address,  telej)hone  ninuher,  and 
ojitional  mailing  addre.ss.  The  cover 


letter  will  not  he  juiblicly  viewable  as 
long  as  it  does  not  include  any 
comments. 

Include  contact  information  each  time 
you  submit  comments,  data,  documents, 
and  other  infoiination  to  DOE.  If  you 
suhiuit  via  mail  or  hand  delivery,  ])lea.se 
provide  all  items  on  a  (3),  if  feasible.  It 
is  not  necessary  to  submit  printed 
copies.  No  facsimiles  (faxes)  will  he 
accejited. 

Comments,  data,  and  other 
information  submitted  to  DOE 
electronically  should  he  provided  in 
PDF  (preferred),  Microsoft  Word  or 
Excel,  WordPerfect,  or  text  (ASCII)  file 
formal.  Provide  documents  that  are  not 
secured,  written  in  English  and  are  free 
of  any  defects  or  viruses.  Documents 
should  not  contain  sjiecial  characters  or 
any  form  of  encryption  and,  if  possible, 
they  should  carry  the  electronic 
signature  of  the  author. 

Campaign  form  latiars.  Please  submit 
campaign  form  letters  by  the  originating 
organization  in  hatches  of  between  .'ll)  to 
.')()()  form  letters  j)er  PDF  or  as  one  form 
letter  with  a  li.st  of  .su])])orter.s’  names 
comj)iled  into  one  or  more  PDFs.  I'liis 
reduces  comment  jiroce.ssing  and 
posting  time. 

Confidantial  Bnsinass  Information. 
According  to  10  (33^  1004.11,  any 
])erson  submitting  information  that  he 
or  she  believes  to  he  confidential  and 
exempt  by  law  from  jiuhlic  disclosure 
should  submit  via  email,  jiostal  mail,  or 
hand  delivery  two  well-marked  copies: 
one  co])y  of  the  document  marked 
confidential  including  all  the 
information  believed  to  he  confidential, 
and  one  co])y  of  the  document  marked 
non-confidential  with  the  information 
believed  to  he  confidential  deleted. 
,Sul)mit  these  documents  via  email  or  on 
a  (3J,  if  feasible.  DOE  will  make  its  own 
determination  about  the  confidential 
.status  of  the  information  and  treat  it 
accoi'ding  to  its  detejinination. 

Factors  of  interest  to  DOE  when 
evaluating  riHjue.sts  to  treat  submitted 
information  as  confidential  include:  (1) 
A  descrijition  of  the  items;  (2)  whether 
and  why  such  items  are  customarily 
treated  as  confidential  within  the 
indu.stry;  (3)  whether  the  information  is 
generally  known  by  or  available  from 
other  sources;  (4)  whether  the 
information  has  previously  been  made 
available  to  others  without  obligation 
concerning  its  confidentiality;  (.1)  an 
exi)lanation  of  the  cojnpetitive  injury  to 
the  submitting  jjer.son  which  would 
result  from  public  di.sclosure;  ((i)  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosiu  e 
of  the  information  would  he  contrarv  to 
the  public  interest. 


6246 


Federal  Register / Vol.  78,  No.  20 / Wednesday,  January  30,  201 3 /Proposed  Rides 


It  is  doe’s  policy  that  all  coninioiits 
may  lie  included  in  the  public  docket, 
without  change  and  as  received, 
including  any  pinsonal  information 
provided  in  the  comments  (excejit 
inlbrination  deemed  to  he  exempt  from 
public  (li.sclosure). 

H.  Issiias  on  Which  DOE  Socks  (ionnnoni 

Although  DOE  welcomes  comments 
on  any  aspect  of  this  proposal.  DOE  is 
particularly  intere.sted  in  receiving 
comments  and  views  of' interested 
parties  concerning  the  following  issues: 

I.  Proposed  Amended  Definitions 

DOE  recjuests  comment  on  the 
jiroposed  amended  definitions  of 
“conventional  cooking  top”  and  “active 
mode.”  (See  section  111. A) 

2.  Stainle.ss  Steel  Hybrid  Test  Blocks 

DOE  seeks  comment  on  its  jnoposal  to 
nupiire  the  use  of  stainle.ss  steel  hybrid 
te.st  blocks  for  testing  all  cooking  to])s 
that  would  he  covered  by  the  proposed 
definition  of  conventional  cooking  to])s 
in  an  amended  cooking  products  test 
])roce(lure,  including  the  potential 
l)urden  associated  with  the  reipdrement 
for  such  new  te.st  equijmient.  (See 
section  111.C.4) 

3.  Water-lhiatingTest 

DOE  invites  comment  on  whetluu' 
water-heating  tests  should  be 
considered  in  place  of  the  metal  block¬ 
heating  tests,  and  on  the  approjniate 
water-heating  test  method  and 
conditions.  DOE  also  invites  comment 
on  the  burden  that  would  be  incurred  by 
more  stringent  specifications  for 
ambient  conditions.  (See  section  111.0..'j) 

4.  Non-Circular  Electric  Surface  Units 

DOE  invites  comments  on  whether 
using  the  smallest  dimension  of  an 
electric  surface  unit  is  appropriate  for 
determining  the  jirojier  test  block  size. 
(See  section  lll.G.ti) 

.'5.  Standby  and  Off  Mode 

DOE  requests  comment  on  whether 
induction  cooking  products  include  any 
unique  features  or  operational  modes 
that  would  not  be  covered  by  the 
definitions  and  standby  and  off  mode 
test  procedures  included  in  the  October 
2012  Final  Rule.  77  FR  (i.'3042.  (See 
.section  lll.D) 

VI.  Approval  of  the  OfFice  of  the 
Secretary 

The  Secretary  of  Energy  has  ajijiroved 
publication  of  this  proposed  rule. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Confidential  busine.ss 


information.  Energy  conservation, 
Household  ajipliances,  Imjiorts, 
Intergovernmental  relations,  .Small 
businesses. 

Issiunl  in  Washington,  IKi.  on  )aniiarv  IK. 
2013. 

Kathleen  B.  Ilogan, 

Dopiitv  Assistant  Sacrotarv  for  Eiu;r<’v 
Efjicioncv,  Enor<’v  Efficioncv  and  liciwwahlo 
Energy. 

For  the  rea.sons  stated  in  the 
lireamble,  DOE  is  projiosing  to  amend 
part  430  of  Chapter  11  of  Title  10,  Code 
of  Federal  Regulations  as  set  forth 
below: 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

■  1.  The  authority  citation  for  jiart  430 
continues  to  read  as  follows: 

Authority:  42  II.S.C:.  (i2‘)1-(i3()!):  28  II..S.C. 
2401  note. 

■  2.  .Section  430.2  is  amended  by 
revising  the  definition  for  “conventional 
cooking  top”  to  read  as  follows: 

§430.2  Definitions. 

•k  :k  "k  "k  "k 

Cjonvcntioiuil  cooking  top  is  a 
household  cooking  appliance  within  a 
class  of  kitchen  ranges  and  ovens,  each 
of  which  consists  of  a  horizontal  surface 
containing  one  or  more  surface  units 
that  utilize  a  gas  flame,  electric 
resistance  heating,  or  electric  inductive 
heating. 

***** 

Appendix  I — [Amended] 

■  3.  Apiiendix  1  to  subpart  B  of  part  430 
is  amended  by: 

■  a.  Revising  the  Note; 

■  b.  Revising  section  1.1  in  section  1. 
Definitions: 

■  c.  Revising  sections  2.7.  2.7.2.  and 
2.7.3  in  section  2.  Te.st  Conditions; 

■  d.  Revising  sections  3.1.2  and  3.3.2  in 
section  3.  ’Lest  Methods  and 
Measurements:  and 

■  e.  Revising  .sections  4. 2. 1.1  and  4. 2. 1.2 
in  section  4.  Calculation  of  Derived 
Results  From  Test  Measurements. 

Appendix  I  to  Subpart  B  of  Part  430 — 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Conventional 
Ranges,  Conventional  Cooking  Tops, 
Conventional  Ovens,  ami  Microwave 
Ovens 

Note:  Any  reprci.senlalion  related  to  active 
mode  energy  consimqition  of  conventional 
ranges,  conventional  cooking  tojjs  (excejjt  for 
induction  cooking  products),  and 
convcmtional  ovens  must  he  based  upon 
results  generated  under  this  test  procedure. 
Any  re|)resentation  made  after  April  2f),  2013 


related  to  standby  mode  and  off  mode  (aiergv 
consum])tion  of  conventional  ranges, 
conventional  cooking  tojrs  (except  for 
induction  c;ooking  |)roduct.s).  and 
conv(!ntional  ovens,  and  anv  re|)resentalion 
made  after  lIN.SER'r  DATE  180  DAY.S  AETER 
FINAL  RULE  PUBLICATION  IN  THE 
FEDERAL  RlXilSTERI  related  to  any  energy 
consum))tion  of  induction  cooking  ])rodncts. 
must  he  based  upon  results  generated  under 
this  test  procedure. 

Any  representation  made  after  julv  17. 

2013  related  to  standhv  mode  and  off  mode 
energy  c.onsum])tit)n  of  microwave  ovens 
must  also  hi;  hascid  upon  this  test  ])rocedure. 
Any  re|)resenlation  related  to  standhv  mode 
and  off  mode  energy  consumption  of 
microwave  ovens  made  between  February  17, 
2013  and  )uly  17.  2013  may  he  based  u|)on 
residts  generated  under  this  test  procedure;  or 
upon  the  test  procedure  as  contain(;d  in  the 
10  CI'R  parts  200  to  4!)9  edition  revised  as 
of  lanuary  1. 2012. 

Uj)on  the  compliance  date(s)  of  any  energv 
conservation  standard(s)  for  conv(;ntional 
ranges,  conventional  cooking  tops, 
conv(;ntional  ovens,  and  microwave  ovens, 
use  of  the  ai)])licahle  provisions  of  this  test 
procedure;  te)  ele;me)nstrate;  e;e)ni])liane;e;  with 
the;  e;ne:rgy  e;e)nse;rvatie)n  stanelarel  will  alse;  he; 
re;epure;el. 

1.  Deilnitinns 

1.1  Active  inode  me;cms  ii  me)ele;  in  whie:h 
the;  pre)elue:t  is  e;e)nne;e;te;el  te;  a  mains  pe)we;r 
se)ure:e;.  has  he;e;n  iie:tiviite;el.  anel  is  ])e;rfe)rming 
the;  luiun  fune:tie>n  of  pre)elue;ing  heat  by 
means  of  a  gas  flame;,  e;le;e;trie:  re;sistane;e; 
he;iiting.  e;le;e:trie;  inelue:tive  he;iiting.  e)r 
mie:re)wave;  e;ne;rgy,  e)r  e:ire:idating  air 
internally  eir  e;xle;rnally  te;  the;  e:e)e)king 
pre)elue:t.  De;lav  stint  moele;  is  a  i)ne;-e)ff.  use;r- 
initiiite;el.  short-eluratie)!!  fune:tie)n  thiit  is 
asse)e:iate;el  with  an  ae;tive;  me)ele;. 
***** 

2.  Tost  Ceenciilinns 
***** 

2.7  Test  blocks  for  conventional  oven  and 
cooking  top.  The;  test  hle)e:ks  fe)r  e:e)nve;ntionid 
e)ve;ns  anel  the  te;st  hle)e:k  he)elie;s  leer 
e:e)nve;ntie)nid  e:e)e)king  te)])s  shall  he  maele;  e)f 
aluminum  alleiv  Ne).  0081.  with  a  spe;e:ifie: 
he;at  e)f  0.23  Btu/lh-  °F  (0.90  k)/lkg  ^CJ)  anel 
with  any  te;mpe;r  that  will  give;  a  e;e)e;ffie;ie;nt 
e)f  thermal  e:e)nelue:tivitv  e)f  1 073.3  te;  1 189.1 
Btu-in/h-ft--  °F  (1.54.8  to  171.5  \V/|m  -e-  °C|). 
Eae:h  te;st  hle)e:k  iinel  test  hle)e:k  heeely  shall 
have;  a  hede;  at  its  to)).  The  hole;  shall  he;  0.08 
ine;h  (2.03  mm)  in  eliame;te;r  anel  0.80  ine:h 
(20.3  mm)  ele;e;]).  Other  me;ans  may  he; 
l)re)viele;el  whiedi  will  ensure;  thiit  the; 
the;rme)e:e)up!e;  june:tion  is  instidle;el  iit  this 
same;  jiositiem  anel  ele;i)th. 

The;  test  hle)e:k  hiises  feir  e:e)nve;ntie)nid 
e:e)e)king  teijrs  shall  he;  maele;  eif  stainle;ss  ste;e;l 
graele;  430,  with  a  spe;i;ifie:  hi;al  eif  0.1 1  Btu/ 

Ih-  °F  (0.40  kl/|kg  '('D  iinel  with  e;e)e;ffie;ie;nl 
eif  thermal  e:e)nehie:livilv  of  172.0  tei  190.0  Btu- 
in/h-ft--  °F  (24.8  tei  27.4  W/lni  -e-  'C,]). 

The;  heitteim  eif  e;iie:h  te;st  hleieik  anel  test 
l)le)e:k  heiely,  anel  teip  anel  heittom  eif  e;iie:h  te;sl 
hle)e:k  base;,  shall  he;  flat  tei  evithin  0.002  ine;h 
(0.051  mm)  riR  (total  inelie:ate)r  reaeling). 
De;te;rmine;  the  ae:tniil  weight  eif  e;ae:h  test 
hleie;k.  test  hloe:k  heidy,  anel  test  hleie:k  base; 
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with  a  scalo  willi  an  accuracy  as  iiulic.alcd  in 
s(H:lion  2.a..T  ol  lliis  ap|)t!n(lix. 
***** 

2.7.2  Small  Iasi  l)l(H:k  foi  convanlional 
cookinf’  lop.  Tin!  small  Inst  block  shall 
i:oinprisn  a  body  and  snparaln  base.  Tbn  small 
t(!sl  block  body.  WN.  shall  bn  I).2.t±().1)5  incb(!S 
(1.58.811.2  mm)  in  diannlm'.  ajrproximatnlv 

2. . 5  inebns  (84  mm)  bi<>b  and  shall  wninb 

7.. 5±().1  lbs  (3.40±l).().5  k*-).  Tbn  small  Inst 
block  basn.  \V<.  shall  bn  11.2.510.0,5  incb(!s 
{1.58.811.2  mm)  in  dianuitnr.  approximalnly 
0.2.5  incb(!s  (0.4  mm)  hi^h  and  shall  wnigb 

2.210.1  lbs  (1.0010.0.5  k{-).  Tin!  small  Inst 
block  body  shall  not  hi!  lixcul  lo  Ibn  basn.  and 
shall  b(!  cnnti!n!d  ovnr  ihn  base!  Tor  lnslin{>. 

2.7.2  Lai-f’c  Iasi  block  for  convanlional 
cookin"  lop.  Tbn  large!  I(!sl  block  shall 
coni|)risn  a  body  and  s(!paraU!  basn.  Tin!  large! 
leisi  ble)e:k  be)ely  le)r  Ihn  e:e)nve!nlie)nal  ce)e)king 
le)|i.  W'a.  shall  be!  010.0.5  inc.be!S  (228.011.2 
mm)  in  eliamninr.  ai)i)re)ximale!ly  2.7  ine;be!s 
(09  mm)  high  ami  shall  \ve!igb  10.910.1  lbs 
(7.0710.0.5  kg).  Tbn  largn  Inst  ble)e;k  basn.  W's. 
shall  be!  910.0.5  ine:he!s  (228.011.2  mm)  in 


eliann!U!r,  a])proximale!ly  0.2,5  inelins  (0.4 
mm)  high  iinel  shall  \ve!igh  4.210.1  lbs 
(1.9,510.0,5  kg).  Tbn  large!  Ie!sl  ble)e;k  be)elv  shall 
ne)l  be!  fixe!el  le)  the!  basn,  anel  shall  be!  e:e!nle!re!el 
e)vnr  Ihn  b;ise!  Ie)r  le!sling. 
***** 

2.  'I'nst  Mielboils  and  Mi!asure!me!nl.s 
***** 

2.1.2  (ionvanlional  cookinn  lop.  l']slablisb 
the!  Ie!sl  e:e)nelilions  se!l  le)rlb  in  se!e:lie)n  2.  Te!sl 
(ie)nelitions,  e)l  ibis  a])pe!nelix.  Turn  e)ll  the!  gas 
rie)\v  le)  Ihn  e:e)nve!ntie)nal  e)ve!n(s),  if  se) 
e!e|nii)|)e!el.  Thn  te!m))e!r;ilure!  e)1'lbe! 
e:e)nve!ntie)nal  e:e)e)king  le)])  shall  be!  ils  ne)rinal 
ne)ne)])e!rating  le!mpe!nitnre!  as  ele!iine!el  in 
seielieni  1.12  anel  ele!se;ribe!el  in  seulieni  2.0  e)! 
Ibis  a])|)e)nelix.  .Sel  ibn  leesi  ble)e;k  in  the!  e:e!nl(!r 
e)lTbe!  snri'ae:e!  unil  mnlnr  le!sl.  The!  small  te!st 
bleee.k.  \V;  anel  \Vi,  shall  be!  use!el  een  e!le!e:trie: 
snrlaea!  units  with  ei  smalle!sl  elinn!nsie)n  e)!'  7 
ine:he!s  (178  mm)  e)r  le!ss.  I’ln!  large!  Ie!sl  ble)e:k. 
\\'^  anel  \Vs,  shall  be!  nseul  e)n  eileuilrie:  siirlaex! 
units  with  a  smallnsi  eliinnnsiejn  e)vnr  7 
inedins  (178  mm)  anel  e)n  all  gas  surlaea!  units. 


Turn  e)n  the!  surlae:e!  unit  iineleer  Inst  anel  se!t 
ils  e!ne!rgy  in])iil  rale!  le)  the!  maxinmm  sntling. 
\Vbe!n  llie!  le!Sl  ble)e:k  re!ae;be!S  144  °1''  (80  °(’,) 
abe)ve!  ils  initial  te!sl  ble)e:k  te!m])e!ralnre:. 
innne!eliale!ly  re!elne:e!  the!  e!ne!rgy  inpul  rale!  le) 
2,515  pe!re:e!nl  e)riln!  maxinmm  nnnrgy  ini)ul 
rale!.  Al'le!!'  1510.1  mimitevs  al  the!  re!elne:e!el 
e!ne!rgy  se!lling,  turn  e)li  the!  surrae:e!  unil  unele!r 
le!sl. 

***** 

2.2.2  Ke!e;e)rel  me!asnre!el  le!Sl  ble)e:k.  Ie!sl 
ble)e:k  beeely,  anel  te!,sl  ble)e:k  base!  \ve!igbls  \Vi, 
Wi.  \V<,  U'a.  anel  W’s  in  peennels  (kg). 
***** 

4.  ('.alciilation  of'Dnriveid  Rnsults  Fremi  'Inst 
Mnasuremeiiils 

***** 

4.2  *  *  * 

4.2.1  *  *  * 

4. 2. 1.1  Elaciric  surfaca  anil  cooking 
afficiancy.  t^aleadale!  Ibe!  e:e)e)king  e!lTie:ie!ne;y, 
ElTsi  ,  e)l'  the)  eileulrie:  surl'aex!  unit  nnelnr  te!sl, 
ele!l'ine!el  iis; 


Effsu  =  (IV™  X  +  K  X  C,.s)  X 


Wbnre!: 

\Vin  =  me!asnre!el  \ve!igbl  e)ITe!st  ble)e:k  be)elv. 

\V;  e)r  W'a.  e!X|)re!sse!el  in  ])e)nnels  (kg). 
Cp.nt  =  0.22  Hlu/lb-"!’  (0.90  k)/kg  -e-  C). 

speHalie:  be!al  e)l  te!sl  ble)e:k  be)el\'. 

\Vh  =  me!asnre!el  \ve!igbl  e)l  le!sl  ble)e:k  base), 
\V»  e)r  W's.  e!xpre!sse!el  in  ])onne)s  (kg). 

=  0.1 1  Htn/lb-^F  (0.40  k)/kg  “C). 
spe!e:irie:  liesil  e)l  InsI  ble)e:k  base). 


Tsii  =  Ie!mpe!ra1tire!  rise)  e)rihe!  le!sl  ble)e:k: 
l'’inal  le!sl  ble)e:k  le!m|)e!ralnre!.  I't  i,  as 
ele!te!rmine!el  in  se!e;lie)n  2.2.2  eel' Ibis 
ap|)e!nelix.  minus  Ihn  initial  le!sl  ble)e:k 
le!mpe!ratnre!.  T|.  e!xpre!sse!el  in  “k’  (°(3  as 
ele!te!rmine!el  in  se!e:lie)n  2.7.5  e)l  Ibis 
a|)pe!nelix. 

K,.  =  2.412  nin/\Vb  (2.0  k)/\Vb).  e:e)nve!rsie)n 
iae:le)re)l  wall-beenrs  le)  IMn’s. 


K(  i  =  me!asiire!el  e!ne!rgy  e:e)nsmnplie)n.  as 
eleile!rmine!el  ae:e;e)reling  le)  se!e:lie)n  2.2.2  e)! 
ibis  a])])e!ndix,  e!xpre!sse!el  in  \vatt-be)nrs 

(kl). 

4.2. 1.2  (lets  surface  unil  cooking 
efficiency,  (lalculato  llio  cooking 
(dficionev,  ^ffso.  of  tho  ga.s  .surface  unit 
under  tost,  dofiuod  as: 


Effsu  = 


II 5  xCp^sy^Tsu 

_ 


\Vbe!re!: 

\Viu  =  me!asure!el  \ve!ight  e)l  te!sl  ble)e;k  be)ely 
as  me!asure!ei  in  se!Clie)n  2.2.2  e)l  this 
appnnelix.  e!xpre!sse!el  in  ])e)nnels  (kg). 

Wb  =  me!asnre!el  weiight  e)rte!st  ble)e;k  base! 
as  me!asure!el  in  se!e:lie)n  2.2.2  e)l  Ibis 
ap|)e!nelix.  e!xpre!sse!el  in  |)e)imels  (kg). 

Cip.in.  tV.n-  I  SI  are!  tbn  sainn  as  ele!line!el 
in  se!e;tie)n  4.2.1.1  e)l  ibis  a])pe!nelix. 

anel. 

F  =  (V<-,  xli)  +  (FK  xK,.). 

\Vbe!re!: 

Vc'i  =  te)lal  giis  e:e)nsmnplie)n  in  slanelard 
e:ubie:  le!e!l  (1.)  Ie)r  llu!  gas  siirlaein  unit  te!sl 
as  mesisnreeel  in  se!e:lie)n  2.2.2. 1  e)i  Ibis 
ap|)e!nelix. 

I'iic-  =  e!le!e:lrical  nneergv  e:e)nsmne!el  in  \v:ill- 
beenrs  (k))  by  an  ignilie)n  ele!vie:e!  e)i  a  gas 
surlac;e!  iinil  as  meeasnrnel  in  se!e;tie)n 

2.2.2. 1  e)l  Ibis  ai)))e!nelix. 

K,.  =  2.412  Hlu/wii  (2.0  k)/\Vb).  e:e)nve!rsie)n 
lacle)r  e)!'  \valt-be)urs  le)  Hin's. 

1 1  =  e!ilhe!r  1 1„  e)r  1 1,,.  Ibn  bnating  veilnn  e)l 
the!  gas  nse!el  in  Ibn  leesi  as  s])e)e:i Iinel  in 
se!e:lie)ns  2. 2. 2. 2  anel  2. 2. 2. 2  erlThis 


a])])e!nelix.  e!X])re!sse!el  in  Htn’s  ])e!r 
slanelarel  e:nbie:  IVee)!  (k)/L)  e)rga,s. 

***** 

|FR  Doe:.  201  :i-01 520  Fileiel  1-20-1  :i:  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1319;  Directorate 
Identifier  201 2-NM-1 79-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  the  Boeing 
Company  Airplanes 

agency:  Federal  Aviation 
Adiuiuistratiou  (FAA),  DC)3'. 

ACTION:  Notice  of  proiiosed  ruleiuakiug 
(NPRM). 


SUMMARY:  We  j)ro])o.se  to  revise  au 
exi.stiug  airworthiness  directive  (AD) 
that  aj)])lie.s  to  all  The  Boeing  Company 
Moelel  7.57  airplanes.  The  existing  AD 
currently  requires  revising  the 
maintenance  program  hv  incorjiorating 
new  and  revised  fuel  tank  system 
limitations  in  the  Airworthine.ss 
Limitations  (AWLs)  section  of  the 
Instructions  for  Continued 
Airworthine.ss;  and  retjuires  the  initial 
inspection  of  certain  re])etitive  AWL 
insjiections  to  phase-in  those 
insjiections,  and  rejiair  if  nece.ssary. 
.Since  we  issiuKl  that  AD,  we  have  found 
iirrors  in  jjaragraph  references  in  the 
i!xisting  AD.  This  ])ro])o.sed  AD  would 
revise  those  paragra])h  references  to 
refer  to  the  correct  jiaragraphs.  We  are 
jiroposing  this  AD  to  prevent  the 
potential  for  ignition  sources  inside  fuel 
tanks  caused  hy  latent  failures, 
alterations,  repairs,  or  maintenance 
actions,  which  in  combination  with 
flammable  fuel  vapors,  could  result  in  a 
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fuel  tank  explosion  and  consequent  loss 
of  the  airplane. 

DATES:  We  must  nu.eive  conunents  on 
this  projiosed  AD  hy  March  18,  2013. 
ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  C]FR 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Pef/err//  e/fu/emoAing  Portcil:  Go  to 
hit f)://\v\v\v.ivgul(it ions.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fr/x;  202-403-2251. 

•  Mo//;lJ.S.  De]iartment  of 
Transportation.  Docket  Operations,  M- 
30,  West  Building  Ground  Floor.  Room 
Wl 2-140,  1200  New  Jersey  Avenue  SE., 
Wa.shington,  D(]  20500. 

•  Hand  DoUvory:  Deliver  to  Mail 
address  above  between  0  a.m.  iuid  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

I‘’or  .service  information  identified  in 
this  AD,  contact  Boeing  Gommercial 
Airplanes,  Attention:  Data  &  Services 
Management.  P.O.  Box  3707,  MG  2H-05, 
Seattle,  WA  08124-2207;  telejihone 
200-544-5000,  extension  1 ;  fax  200- 
700-5080;  Internet  https:// 

WWW. invboeingf lent  .coin .  You  may 
review  copies  of  the  referenced  service 
information  at  the  FAA.  Transport 
Air])lane  Directorate,  1001  Lind  Avenue 
SW.,  Renton,  WA.  For  information  on 
the  availability  of  this  material  at  the 
FAA.  call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. rcgu  lot  ions. gov,  or  in  jierson  at  the 
Docket  Management  I'’acility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  excejit  Federal  holidays.  'I’he  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  atldress  for  the  Docket  Office 
(])hone:  800-847-5527)  is  in  the 
ADDRESSES  .section.  Gomments  will  he 
available  in  the  AD  docket  shortly  after 
receipt. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Nguyen,  Aerospace  Engineer, 
Propidsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  (Certification  Office, 

1801  Lind  Avenue  SW.,  Renton, 
Wa.shington  98057-3358;  phone:  425- 
917-8501;  fax:  42.5-917-8590;  email; 
kcvin.ngnvcn@fou.gov. 

SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

We  invite  you  to  .send  any  written 
relevant  data,  views,  or  arguments  about 
this  pro])o.sed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2012-1319:  Directorate  Identifier 
201 2-NM-l  79-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  projiosed  AD.  We  will 
consider  all  comments  receiviul  hy  the 
closing  date  and  may  amend  this 
])ro]K)sed  AD  because  of  those 
comments. 

We  will  po.st  all  comments  we 
receive,  without  change,  to  http:// 
www.rcgulotions.gov,  including  any 
personal  information  von  provide.  We 
will  also  jjo.st  a  re|)ort  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

lOiscussion 

On  June  8,  2012,  we  issued  AD  2012- 
12-15,  Amendment  39-17095  (77  FR 
42984.  July  23,  2012),  for  all  The  Boeing 
C.ompany  Model  757  airplanes.  'Fhat  AD 
sujier.seded  AD  2008-10-11, 
Amendment  39-15517  (73  FR  25974, 
May  8,  2008).  AD  2012-12-15  reijuires 
revising  the  maintenance  program  liy 
incorporating  new  and  nndsed  fuel  tank 
.system  limitations  in  the  Airworthiness 
Limitations  (AWLs)  .section  of  the 
ln.striK:tions  for  Gontinued 
Airworthine.ss  to  .satisfy  Special  Federal 
Aviation  Regulation  No.  88 
requirements;  and  reipiires  the  initial 
inspection  of  certain  rejietitive  AWL 
ins])ections  to  phase-in  those 

Estimated  Costs 


inspections,  and  repair  if  neces.sarv. 

That  AD  residted  from  a  report  that  an 
AWL  reipiired  hy  a  jirevious  AD  mu.st  he 
revised.  We  issued  that  AD  to  priivent 
the  potential  for  ignition  sources  inside 
fuel  tanks  caused  liy  latent  failures, 
alterations,  njjiairs,  or  maintenance 
actions,  which  in  combination  with 
flammable  fuel  vapors,  could  result  in  a 
fuel  tank  explosion  and  consequent  loss 
of  the  airplane. 

Actions  Since  Existing  AD  Was  Issued 

Since  we  issued  AD  2012-12-15, 
Amendment  39-17095  (77  FR  42984, 
July  23,  2012),  we  have  found  errors  in 
paragraph  references  in  the  existing  AD. 
The  second  .sentence  in  paragraph  (h)(1) 
of  the  existing  AD  refers  to  paragraph 
(n)  of  that  All,  which  is  a  com]iliance 
time  for  AWL  No.  28-AWL-28.  The 
correct  reference  shoidd  he  to  paragrajih 
(1)  of  that  AD,  which  is  a  compliance 
time  for  AWL  No.  28-AWL-03.  The  last 
sentence  in  jiaragrajih  (1)  of  the  existing 
AD  refers  to  paragraph  (h)(2)  of  that  AD. 
which  is  a  definition  of  a  detailed 
inspection.  The  correct  reference  should 
he  to  jiaragrajih  (h)(l)(ii)  of  that  AD, 
which  references  a  specific  AWL  and 
compliance  time. 

FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  unsafe  condition 
described  jireviouslv  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
tyjie  design. 

Propo.sed  AD  Requirements 

This  proposed  AD  would  retain  all 
requirements  of  AD  2012-12-15, 
Amendment  39-17095  (77  FR  42984, 
July  23,  2012).  This  propo.sed  AD  would 
revise  certain  paragraph  references. 

Costs  of  Compliance 

We  estimate  that  tliis  pro|)osed  AD 
affects  839  airplanes  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  jnojio.sed  AD: 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

AWLs  revisions  [retained  actions  from  existing  AD  (AD 
2012-12-15,  Amendment  39-17095  (77  FR  42964, 
July  23,  2012))]. 

9  work-hours  x  $85  per 
hour  =  $765. 

None  . 

$765 

$488,835 

Inspections  [retained  actions  from  existing  AD  (AD 
2012-12-15,  Amendment  39-17095  (77  FR  42964, 
July  23,  2012))]. 

8  work-hours  x  $85  per 
hour  =  $680. 

None  . 

680 

434,520 

The  new  reipiirements  of  this 
pro])osed  AD  add  no  additional 
economic  burden. 


Autliority  for  This  Rulemaking 

I’itle  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  i.ssue 


rules  on  aviation  safety.  Subtitle  1, 
Section  108,  de.scrihe.s  the  authority  of 
the  FAA  Admini.strator.  Subtitle  vil. 
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Aviation  Programs.  desi:ril)os  in  more 
detail  the  s(;oj)e  oi  the  Agency's 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  Vll, 
l*art  A,  Snl)|)art  111.  Section  44701, 
“(leneral  reciuirements."  llnd(;r  that 
.section,  ('.ongress  charges  the  KAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  j)rescrihing  regulations 
for  jiractices,  methods,  and  procedures 
the  Administrator  finds  nece.ssary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
iK'cause  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
products  identified  in  this  ruhmiaking 
action. 

Regulator)'  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  fedcnalism 
im])lications  under  Executive  Order 
13132.  This  propo.sed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Oovernment  and  the  States,  or 
on  the  distribution  of  ])ower  and 
responsibilities  among  the  various 
lev(;ls  of  government. 

For  the  reasons  discus.sed  above.  1 
certify  that  the  propo.sed  regulation; 

(1)  Is  not  a  “significant  regulatory 
action"  under  Executive  Order  1288(1. 

(2)  Is  not  a  “significant  rule"  under 
th<!  DO  T  Regnlatorv  Policies  and 
Prt)cedures  (44  FR  11034.  Fehrnarv  2(1. 
1070). 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  im])act,  ])ositive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  R(;gulatorv 
Flexibility  Act. 

List  of  Subjects  in  14  (]FR  Part  39 

Air  transportation.  Aircraft.  Aviation 
.safety.  Incorporation  by  reference. 
•Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  pro])ose.s  to  amend  14  CFR  part 
30  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  40  l)..S.C.  l()(i(g).  40113.  44701. 

§39.13  (Amended] 

■  2.  The  FAA  amends  §  30.1 3  by  adding 
the  following  new  AD: 

The  Koeing  (loinpany:  IJocktO  No.  FAA- 
2012-1310;  Directorate  Idenlilier  2012- 
NM-1 79-AD. 


(a)  ('.nmments  Due  Dale 

riie  I'  AA  must  recciive  comments  on  this 
AD  action  hv  March  18.  2013. 

(h)  Anec:ted  ADs 

This  AD  revises  AD  2012-12-1.'>. 
Amendment  39-1700.5  (77  I  K  42004.  )ulv  23. 
2012).  (Certain  r(u|uir(!nu;nts  ol  tliis  AD 
Itn  ininate  certain  nuiuinammts  of  AD  2008- 
11-07.  Amendment  39-15520  (73  I  K  30755. 
Mav  20.  2008);  AD  20t)8-0()-03.  Amendment 
39-15415  (73  I  K  13081.  March  12.  2008); 
and  AD  2000-00-20.  Aimmdment  30-15857 
(74  FK  12230.  March  24.  2000). 

(c)  Applicahilily 

(1 )  This  AD  a])pli(!s  to  all  The  Hoeing 
(Company  Model  757-200,  -OOPh’,  -200(3?. 
and  —300  seri(!s  air|)lanes.  certil'icated  in  any 
category. 

(2)  This  AD  r(H|uires  revisions  to  certain 
op(!ralor  maintenance  documents  to  iiu;lude 
new  actions  (e.g.,  inspections)  and/or  critical 
d(!sign  configuration  control  limitations 
((',D('.(;Ls).  ('.ompliance  with  these;  actions 
and/or  (3XX]Ls  is  re(juir(;(l  hy  14 
91.403(c).  For  airplanes  that  have;  i)e;e;n 
pre;vie)usly  me)elilie;ei,  alte;re;el.  eer  re;paire;el  in 
the;  are;as  aelelre;sse;el  hy  these;  inspe;e:tie)ns.  the; 
e)pe;rate)r  nniy  met  he;  ahle;  te;  iie:e:e)m))lish  the; 
ae;tie)ns  ele;se:rihe;el  in  the;  re;visie)ns.  In  this 
situatie)!!.  te;  e;e)m])ly  with  14  (d-'K  ‘)1.403(e;). 
the  e)|)e;rale)r  must  re;epie;st  iijepreevid  e)f  an 
:ilte;rnative;  me;the)el  e)f  e:e)mpliime:e;  (AMOCi) 
ae:e;e)reling  te;  panigreij)!!  (s)  e)f  this  AD.  The; 
re;e|ue;.st  shoulel  ine:hiele;  a  ele;se:ri))lie)n  eel 
e:hange;s  te;  the;  re;epure;el  aelieens  that  will 
e;nsure;  the;  e:e)ntinue;el  e)))e;ralie)nid  sale;ty  eef 
the;  air])lane;. 

(d)  Suhii;i:l 

le)int  Aire:ndl  .Sy.ste;m  (;e)mpe)ne;nt  ()A.S(',)/ 
Air  Trans])e)rt  Asse)e:iiitie)n  (ATA)  eef  Ame;rie:ii 
C.eiele;  28:  Fue;l. 

(e)  I'lisafe  Condition 

This  .AD  re;sidls  from  a  eh;.sign  re;vie;w  e)f  the; 
fue;l  t;mk  sysle;ms.  The;  Fe;ele;nil  Aviiitie)n 
Aehniiiistnitie)!)  is  issuing  this  AD  tei  i)re;ve;nt 
the;  pe)te;ntial  leer  ignilie)n  se)ure;e;s  insiele;  fuel 
tanks  e:ause;el  hy  late;nt  lailures.  alteratieens. 
repeiirs,  e)r  mainte;nane:e;  ae:tie)ns.  whie;h,  in 
e:e)ml)inatie)n  \vith  fhnnmahle  fuel  vajeeirs. 
e:e)ulei  re;sult  in  a  fue;l  tank  e;x])le)sion  ami 
e;e)n.se;epie;nt  leess  e)f  the;  airphme;. 

(0  (3>mpliani:e 

Ye)U  are;  respeensihle  fe)r  having  the;  iie;tie)ns 
re;e|eiire;ei  hy  this  AD  i)e;rfe)rme;ei  within  the; 
e:e)mpliaiie:e;  lime;s  .spe;e:ifie;el,  unless  the; 
iielieens  Inive;  alre;aelv  been  elejiie. 

(g)  Ketained  Revision  of  Airworlhiness 
Limitations  (AWl.s)  Section 

This  panigni]))!  re;stale;,s  the;  re;eiuire;me;nts  e)f 
pariigra])h  (g)  e)f  AD  2012-12-15, 

Ame;nehne;nt  30-170!)5  (77  f  K  420()4.  jidy  23, 
2012).  l?e;fe)re;  De;e:e;mhe;r  Ki.  2008,  re;vise;  the; 
AWLs  se;e:tie)n  e)f  the;  hislriielions  for 
(iontinueel  Airweerthiness  (K^A)  hy 
ine:e)rpe)rating  the;  infe)rmiilie)n  in  the; 
.suhse;e;tie)ns  s|)e;e:ifie;el  in  panignii)hs  (g)(1) 
threeugh  (g)(3)  e)f  this  AD  inte;  the; 
mainte;nane;e;  planning  elata  (MPD)  ele)e:ume;nl; 
e;xe;e;pt  tlnit  the  initial  insj)e;e;lie)ns  spe;e:ifie;el 
in  table  1  te;  jjaragra])!!  (h)(1)  e)f  this  AD  must 
he  eleene;  at  the;  e:ompliane:e;  times  spe;e:ifie;el  in 


table;  1  te;  ])aragra))h  (h)(1)  e)f  this  AD. 
Ae'.e:e)m])lishing  the;  re;ejuire;me;nts  e)f 
paragra)))!  (k)  e)f  this  AD  te;rminiite;s  the; 
re;epure;me;nts  e)f  this  jeanigraph. 

(1)  .Suh.se;e.tie)n  F.  "  AlKWOK  Tl  IINF.SS 
l.lMi  rA  l'lON.S— FOFl.  SY.STFM.S,”  eef  l?e)(;ing 
Te;mpe)rarv  Ke;visie)n  (  I  K)  t)!l-()08.  elate;el 
Mareli  2008,  te)  .Se;e:tie)n  0,  “ Airwenthiness 
Limiliitienis  (AWLs)  and  (3;rtifie:alion 
Miiinte;nime:e;  Ke;e]uire;me;nt.s  ((iMKs).”  e)f  the; 
l?e)e;ing  757  Ml’D  De)e:ume;nt.  D()22N001-9. 

(2)  .Suh.se;e:lie)n  F.  “PACF  FOKMAT: 

SY.S  TFMS  AlKWOK  11 IINFSS 

LIMITA  riON.S.”  e)f  l?e)e;ing  TK  09-008.  eliile;el 
Mare:h  2008.  to  Se;e:tie)n  9,  “ Airwe)rllnne;ss 
Limitatienis  (AWLs)  anel  (?e;rlificcilion 
Mainte;nane:e;  Ke;e]nire;me;nts  (CMKs)."  e)f  the; 
Beeeing  757  MPD  De)e:ume;nt.  D()22N0t)l-9. 

(3)  .Suhse;e:tie)n  (J.  “AlKWOK'l'I  IINFSS 
I.IMI  TA  TION.S— FlIFL  SYS  TFM  AWLs.” 
AWLs  Ne).  28-AWL-Ol  threeugh  Ne).  28- 
AWL-24  ine:lusive;,  e)f  r?e)e;ing  TK  09-008, 
elale;ei  Mare:h  2008.  to  .Se;e:tie)n  9. 
“Airwe)rthine;ss  Limitatienis  (AWLs)  anel 
(]e;rtifie;atie)n  Mainte;naiie;e;  Ke;e|uire;me;nts 
(CMKs)."  eif  the;  I?e)e;ing  757  MPD  De)e:iune;nl, 
D()22N001-9.  As  iin  eiptiemal  aeliem,  AWLs 
Ne).  28-AWL-25  anel  Ne).  28-AWL-2(i,  iis 
iele;ntifii;el  in  .Sul)se;e:lie)n  C  e)f  I?e)e;ing  TK  ()!)- 
008.  elale;el  Mare:h  2008.  te)  .Se;e:tie)n  9, 
"Airwe)rthine;ss  Limitatie)ns  (AWLs)  iinel 
('le;rtifie:atiem  Mainte;nane:e;  Ke;e]uire;me;nts 
((IMKs)."  e)f  the  Hoeing  757  Ml’D  De)e:ume;nt, 
D()22N001-9.  alse)  may  he;  ine;e)r|)e)rate;el  inte) 
the;  AWLs  se;e:lie)n  e)f  the;  KiA. 

(Ii)  Retained  Initial  Inspef:tions  and  Repair, 
With  Reviseel  Service  Infeermation 

(1)  This  par<igra])h  re;state;s  the; 
re;epiire;me;nts  e)f  |)aragraph  (h)  e)f  AD  2012- 
12-15.  Amenelment  39-17095  (77  FK  42904, 
Inly  23,  2012).  with  a  re;vise;el  |)aragraph 
re;fe;re;ne:e;.  De)  the;  ins])e;e:tie)ns  spe;e:ifie;el  in 
talile;  1  te)  i)aragra|)h  (h)(1)  e)f  tliis  AD  at  the; 
e:e)mpliane;e;  time;  iele;ntifie;el  in  table  1  tei 
])aragra])h  (h)(1)  eif  this  AD.  anel  re;pair  any 
eli,se:re;pane:y.  in  ae:e:e)relane:e;  with  Sul)se;e:tie)n 
(’i  eif  Heieiing  TK  09-008.  elateiel  Miire:h  2008, 
te)  .Se;e:tie)n  9.  "Airwen  thineiss  Limitatienis 
(AWLs)  anel  (Y;rtifie:alie)n  Mainte;ninie:e; 
Ke;epure;nie;nts  (CMKs).”  eif  the;  Heieing  757 
MPD  De)e;unie;nt,  D022N001-9;  .Se;e:tie)n  9, 
“Airworthiness  Limitatienis  (AWLs)  ami 
(3;rtifie:iilie)n  Mainte;nam:e  Ke;epiire;nie;nts 
((;MKs).”  eif  the;  He)e;ing  757  MPD  De)e:nnie;iit. 
D022N001-9,  Kevisieni  De;e:e;niher  2008; 
Heieing  I  K  0<l-01t).  elate;el  |nlv  2010,  to 
Seelieni  9,  “Airwenthiness  Limitatienis 
(AWLs)  anel  (;e;rtifie:alion  Mainte;nane;e; 
Ke;epiire;nie;nts  ((AIKs).”  of  Hoe;ing  757  MPD 
De)e:unie;nl.  D022N001-9:  eir  Heieiing  TK  09- 
011,  elate;el  Ne)ve;nil)e;r  2010,  te)  .Se;e:tie)n  9, 
“Airwenthiness  Inmiteitienis  (AWLs)  anel 
(ie;rtifie:atie)n  Mainte;nane;e;  Ke;ciuire;nie;nts 
((iMKs),”  e)f  the;  He)e;ing  757  MPD  De)e:unie;nt. 
D022N001-9;  e;xe:e;|)t  !is  re;eiuire;ei  hy 
|)<iragni])h  (1)  of  this  AD.  The;  re;pair  must  he; 
elenie;  l)i;fe)re;  further  flight.  Ae;e;e)niplishiiig  the 
inspi;e:tioiis  iele;ntifie;el  in  table  1  tei  iiiiragraph 
(h)(1)  e)f  this  AD  as  ])art  ofa  niainte;nane:e; 
|)re)gram  lieefene;  the;  a]i])lie:al)le;  e;e)ni|)liane;e; 
time;  s|)e;e:ifie;el  in  table;  1  tei  paragraph  (li)(1) 
eif  this  AD  eienistiteites  e:e)ni|)liane;e;  with  the; 
re;epiire;nie;nts  of  this  jiaragrajih.  As  eif  0 
meniths  after  August  27,  2012  (the;  e;ffe;e;tive; 
elate;  of  AD  2012-12-15),  enily  Seclieni  9, 
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“Ainvorlliinoss  Liinilalioiis  (AWLs)  and 
(](!rliri(;ali()n  Mainlonanco  K(!(]iiin!in(!nts 
(CMRs).”  oI  iIk!  Honing  ITil  MIM)  Docnnunil. 
l)(i22N()01-‘),  Rnvision  nijcnmhnr  2()()a: 
Honing  I'R  ()5M)1().  dalnd  Inly  2010.  lo 


Snclion  0.  “Airworlhiini.ss  Limitations 
(AWLs)  and  Ccatil'ication  Maintnnannn 
Riuiuirnmnnls  {(iMRs).”  ol  Honing  7.t7  MHD 
Donnnumt.  l)022N001-0;  or  Ironing  'I’R  09- 
011.  datcul  NovninLnr  2010.  lo  Siiclion  9. 


"Air\vortliin(!SS  Limitations  (AWLs)  and 
Cliiililication  Mainlnnannn  Rncinircminnts 
(CMRs),"  oi'llin  Honing  7.57  MI’D  Docninmit, 
I3022N001— 9;  mav  lx;  nsnd. 


Table  1  to  Paragraph  (h)(1)  of  This  AD— Initial  Inspections 


AWL  No. 

Description 

Compliance  time 
(whichever  occurs  later) 

Threshold 

Grace  period 

(i)  28-AWL-Ol  . 

A  detailed  inspection  of  external  wires 
over  the  center  fuel  tank  for  dam¬ 
aged  clamps,  wire  chafing,  and  wire 
bundles  in  contact  with  the  surface 
of  the  center  fuel  tank. 

Within  120  months  since  the  date  of 
issuance  of  the  original  standard 
airworthiness  certificate  or  the  date 
of  issuance  of  the  original  export 
certificate  of  airworthiness. 

Within  72  months  after  June  12,  2008 
(the  effective  date  of  AD  2008-10- 
11,  Amendment  39-15517  (73  FR 
25974,  May  8,  2008)). 

(ii)  28-AWL-03  . 

A  special  detailed  inspection  of  the 
lightning  shield  to  ground  termi¬ 
nation  on  the  out-of-tank  fuel  quan¬ 
tity  indicating  system  to  verify  func¬ 
tional  integrity. 

Within  120  months  since  the  date  of 
issuance  of  the  original  standard 
airworthiness  certificate  or  the  date 
of  issuance  of  the  original  export 
certificate  of  airworthiness. 

Within  24  months  after  June  12,  2008 
(the  effective  date  of  AD  2008-10- 
11,  Amendment  39-15517  (73  FR 
25974,  May  8,  2008)). 

(iii)  28-AWL-14  . 

A  special  detailed  inspection  of  the 
fault  current  bond  of  the  fueling 
shutoff  valve  actuator  of  the  center 
wing  tank  to  verify  electrical  bond. 

Within  120  months  since  the  date  of 
issuance  of  the  original  standard 
airworthiness  certificate  or  the  date 
of  issuance  of  the  original  export 
certificate  of  airworthiness. 

Within  60  months  after  June  12,  2008 
(the  effective  date  of  AD  2008-10- 
11,  Amendment  39-15517  (73  FR 
25974,  May  8,  2008)). 

(2)  l''or  tin;  ])nrposns  of  this  AD.  a  dntaihul 
inspciclion  is;  “An  inicmsivc!  examination  ol 
a  spnc.ilic  itnm.  installation,  or  asscmdilv  to 
dnl(!(:l  damagn,  faiinrn,  or  irnignlarily. 
Availal)l(!  lighting  is  normally  snppIcMiinnlnd 
with  a  dirnct  sonret;  ol  good  lighting  at  an 
inl(msily  (huniind  ap])roprialn.  Inspiuition 
aids  such  as  mirror,  magnifying  hmscjs,  (dn.. 
may  hi;  nnenssarv.  Snriann  ninaning  and 
(dahorain  ])ro(:ndnrns  mav  lx;  rn()nirnd.'’ 

(:t)  For  thn  ])urj)os(!S  of  this  AD.  a  special 
(hdaihul  inspciction  is:  “An  intensive 
(ixaminalion  of  a  specific  item,  installation, 
or  assembly  lo  d(;l(!cl  damage,  failun!.  or 
irregularity.  The  (ixaminalion  is  likelv  lo 
make  extensive  use  of  six;cializ(;d  inspection 
lechni(]ues  and/or  (Hpupment.  Intricate 
iihuming  and  substantial  access  or 
disass(!mhly  ])rocedure  may  lx;  rtiquircxl." 

(i)  No  Altornativt;  Inspections.  Inspec:tion 
Intervals,  or  (]D(](]Ls  for  Paragraphs  (g)  and 
(h)  of  This  AD 

This  i)aragra])h  restates  the  recpnniinenls  of 
|)aragraph  (i)  ol  AD  2912-12-15.  Amendment 
39-17095  (77  FR  42904,  )nly  23.  2012). 

Fxt;e])t  as  required  by  ])aragraph  (k)  of  this 
AD,  after  accomplishing  the  actions  specified 
in  ])aragraphs  (g)  and  (h)  of  this  AD,  no 
alt(!rnativ(!  inspections,  inspection  inter  vals, 
or  C.IXXlLs  may  he  uscxl  unhxss  the 
inspections,  intervals,  or  CTXXiLs  are 
a])i)rov(;d  as  an  AMOC  in  accordance  with 
the  ])rocedures  sixicified  in  paragraph  (s)  of 
this  AD. 

(j)  'I'erminating  Action  for  AD  2008-0t»-03, 
Ainendinent  39-1.5415  (73  FK  13081,  March 
12, 2008) 

Tliis  paragraph  ixislates  the  rcHpiirenumts  of 
|)aragrai)h  (j)  of  AD  2012-12-15,  Amendment 
39-17095  (77  FR  42904.  )uly  23.  2012). 
Incorporating  AWLs  No.  28-AWL-23,  No. 
28-AWL-24,  and  No.  28-AWL-25  into  the 
AWLs  section  of  the  IC.A  in  accordance  with 
paragrajjh  (g)(3)  of  this  AD  or  the 


maintenance  |)rogram  in  accordance  with 
|)aragraph  (k)(3)  of  this  AD  l(!rminat(!S  llu; 
action  recpiinxl  by  ]xiragraph  (li)(2)  of  AD 
2008-00-03,  AmendnumI  39-15415  (73  FR 
13081.  March  12,  2008). 

(k)  Additional  Revision  of /\irworthiness 
Limitations  (AWLs)  Section 

This  ])aragra|)h  r(!slal(!s  tlu;  rcupiiremcmts  of 
])aragrai)h  (k)  of  AD  2012-12-15, 

Amendment  39-17095  (77  FR  42904,  )uly  23, 
2012).  Within  (i  months  aft(!r  August  27.  2012 
(tlu!  (dfective  date  of  AD  2012-12-15),  rtivise 
the  maintenaix:e  program  by  incorporating 
the  information  in  the  subs(!clions  s))ecified 
in  paragraphs  (k)(l)  Ihrougli  (k)(3)  of  this  AD. 
Ac:complishing  the  actions  rcHjiiired  bv  this 
paragraj))!  terminates  tin;  rcxiuirenxmts  of 
paragrajdi  (g)  of  this  AD. 

(1)  Subsection  E.  “AIRWORTIIINE.SS 
LIMIT ATION.S— FUEL  SY.STEMS,”  of 
.Section  9.  “Airworthiness  Limitations 
(AWLs)  and  (xMtificalion  Maintenance 
Requiixmients  ((iMRs).”  of  the  Hexiing  757 
MFD  Document,  D022N001-9.  Revision 
Decemlxjr  2008:  Hoeing  TR  09-010,  dated 
)uly  2010,  lo  .Section  9.  “Airworthiness 
Limitations  (AWLs)  and  (ierlification 
Maintenance  Rcupnnmumts  ((iMRs).’’  of 
Hoeing  757  MFD  D(x:ument,  D022N001-9:  or 
Hoeing  TR  09-011.  dated  Novendx;r  2010.  lo 
.Section  9.  “Airworthiness  Limitations 
(AWLs)  and  (ierlificalion  Maintenance 
Recinirenxmts  ((iMRs),"  of  the  R(x;ing  757 
MFD  Doi:nment,  D(i22N001-!). 

(2)  .Subsection  F.  “FAUE  FORMAT:  FUEL 
.SYS  TEMS  AIRWOR  Tl  IINE.SS 

LIMfl  A  riONS."  of  .Section  9, 

“Airworthiiujss  Limitations  (AWLs)  and 
(’.erlification  Maintimance  Rerpnreinents 
(OMRs).”  of  the  Hoeing  757  MFD  D(x:ument. 
D(i22N001-9,  Revision  Deccnnlxir  2008: 
Hoeing  TR  09-010,  dated  )uly  2010,  lo 
.Section  9,  “Airworthiness  Limitations 
(AWLs)  and  fierlificalion  Maintenance 
R(!quirements  (CMRs)."  of  Hoenng  757  MFD 


Document,  Dl)22N001-9:  or  Hfxnng  I'R  09- 
011.  datcul  November  2010,  lo  .Section  9, 
“Airworthiness  Limitations  (AWLs)  and 
(ierlificalion  Maintcmanct!  Recinireimmis 
(CiMRs),”  of  lh(!  Hoeing  757  MFD  Document. 
Dfi22N001-9. 

(3)  .Subsection  C.  “AIRWORTl  IINE.SS 
LIMi  rA'nON.S— FUEL  SYSTEM  AWLs.” 
AW'Ls  No.  28-AWL-Ol  through  No.  28- 
AWL-2(i  inclusive,  of  .Sciclion  9. 
“Airworthiness  Limitations  (AWLs)  and 
(iciitification  Maintenance  Reciniremenls 
((iMRs),"  of  the  Hoiiing  757  MFD  Docnmenl. 
D(i22N001-9,  Revision  December  2008; 

R(X!ing  TR  09-010.  dated  |uly  2010.  to 
.S(!clion  9.  "Airworthiness  Limitations 
(AWLs)  and  (Xjrtification  Maintenanc;e 
Recpiiremenls  (CiMRs)."  of  Hoeing  757  MFD 
D(K:nmenl.  DB22N001-9;  or  Hoeing  I'R  09- 
011,  dated  November  2010.  lo  .Section  ?). 
“Airworthiness  Limitations  (AWLs)  and 
(xirlificalion  Maintenance  Rerjuirements 
(CiMRs).”  of  the  Hoeing  757  MFD  Docnmenl. 
D022N001-9. 

(4)  Notwithstanding  any  other  maintenance 
or  operational  reepurenumts,  comi)onenls  that 
have  been  identified  as  airworthy  or  instalhxl 
on  the  affected  airplanes  before  tlx;  revision 
of  the  maintenance  |jrogram,  as  nujuired  by 
paragrapli  (g)  of  this  AD,  do  not  need  lo  be 
reworked  in  accordance  with  the  (TDCCLs. 
However,  onc;(!  the  maintenance  |)rogram  has 
Ixxm  revisexi,  fnlure  maintenance  actions  on 
thes(!  components  must  be  done  in 
accordance  with  the  ClXiCLs. 

(1)  (iompliaiic:i;  Time  for  AWL  No.  28-AWL- 
(13 

This  i)aragraph  r(!slales  the  reipiiriimenls  of 
j)aragraph  (I)  ol  AD  2012-12-15.  Amendnxml 
39-17095  (77  FR  429(>4,  )uly  23.  2012),  with 
a  revised  jiaragraph  reference.  The  initial 
compliance  time  for  AWL  No.  28-AWL-03  of 
.Section  9.  “Airworthiness  Limitations 
(AWLs)  and  (iertificalion  Maintenance 
Requirements  ((iMRs)."  of  the  Hoeing  757 
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Ml’D  ODciinKMit,  l)()22N()ei-9,  Rovisioii 
IJfHUMiihor  2008:  Itooing  TR  00-010,  dalod 
)nly  2010,  lo  S(H:li()ii  9.  “Airwortliiiiiiss 
Limitations  (AWLs)  and  fortification 
Maintonanco  Rtiquironumts  ((iMRs),"  ol 
fiooin}>  7.i7  Ml’l)  IDocumont.  D022N001-0;  or 
Hooin^  TR  0!)-01 1,  datiid  Novoinbor  2010.  to 
.Section  0.  "Airwortliinoss  Limitations 
(AWLs)  and  fortification  Maintimanco 
RiMluirmmaits  (fMRs),”  ol  tlio  Ilocung  7.57 
MIM)  Oocumont.  l)(j22N001-9:  is  within  120 
montlis  since  tlio  date  ol  issuance  ol  tlie 
original  standard  airworthiness  certificate  or 
the  date  ol  issuance  ol  the  original  ex])orl 
c(irlificale  of  airwortliinoss.  or  within  24 
montlis  after  August  27.  2012  (the  effective 
date  of  All  2012-12-1.5),  whichever  occurs 
later.  Acconi|ilisliing  tlie  actions  reijuired  liy 
tliis  |)aragra|)li  terminates  the  reejuirements  of 
])aragra])h  (h)(l)(ii)  of  this  AD. 

(m)  Initial  Inspection  (Compliance  l  imes  for 
AWL  No.  28-AWL-25 

■fliis  paragru|)li  restates  the  re(|uirements  of 
paragraph  (in)  of  AD  2012-12-15. 

Amendment  39-17095  (77  FR  42904.  Inly  23. 
2012).  'Hie  initial  inspei:tion  compliance  time 
for  AWL  No.  28-AWL-25  of  .Section  9, 
"Airworthiness  Limitations  (AWLs)  and 
(Certification  Maintenance  Requirements 
((CMRs)."  of  tlie  Hoeing  757  Ml’D  Document. 
D022N001-9,  Revision  Decemher  2008: 

Boeing  TR  09-4)10.  dated  |uly  2010.  to 
.Section  9.  ‘‘Airworthiness  Liniilalioiis 
(AWLs)  and  (Certification  Maintenance 
RcHpiirements  ((CMRs)."  of  Boeing  757  Ml’D 
Document.  D022N001-9:  or  Boeing  TR  09- 
01 1.  dated  Novenilier  2010.  to  .Section  9. 
“Airworthiness  Limitations  (AWLs)  and 
(Certification  Maintenance  Re(|uirenients 
((CMRs),”  of  the  Boeing  757  Ml’D  Document. 
D()22N001-9:  is  witliin  72  months  after 
acconi])lishing  tlie  actions  sjiecified  in 
Boeing  Service  Bulletin  757-28 A0088  (wliich 
is  not  incor])orated  liv  reference  in  tliis  AD). 

(n)  Initial  Inspection  (Compliance  Times  for 
AWL  No.  28-AWL-2(i 

This  paragrajili  restates  the  requirements  of 
paragrapli  (n)  of  AD  2012-12-15. 

Amendment  39-17095  (77  FR  42904.  )uly  23. 
2012).  Tlie  initial  inspection  conqiliance  time 
for  AWL  No.  28-AWL-20  of  .Section  9, 
"Airworthiness  Limitations  (AWLs)  and 
( Cert i filiation  Maintenance  Requirements 
((CMRs),”  of  tlie  Boeing  757  Ml’D  Docunieiit. 
D022N001-9,  Revision  Decemher  2008: 

Boeing  TR  09-010,  dated  |uly  2010.  to 
Section  9.  “Airworthiness  Limitations 
(AWLs)  anil  (Certification  Maintenance 
Requirements  ((CMRs).”  of  Boeing  757  Ml’D 
Document.  D()22N001-9:  or  Boeing  TR  09- 
011,  dated  Novemher  2t)10,  to  .Section  9. 
"Airwortliiness  Limitations  (AWLs)  and 
(Certification  Maintenance  Reiiuirements 
((CMRs).”  of  till!  Boeing  757  Ml’D  Doenment, 
D)>22N001-9:  is  witliin  12  months  after 
accomplishing  tlie  actions  s|)ecified  in 
Boeing  .Servii:e  Bulletin  757-28A0105  (which 
is  not  incorporat(!d  hy  reference  in  this  AD). 

(o)  No  Alternative  Inspections,  Inspection 
Intervals,  or  (CI)(C(CLs  Alter  the  Ac:lions 
Re<|uired  hy  Paragraph  (k)  of ’This  AD  Are 
Done 

This  jiaragraph  restates  the  reipiirements  of 
paragrajih  (o)  of  AD  2012-12-15, 


Ameiidment  39-170!)5  (77  FR  42904,  |uly  23. 
2012).  After  accomplishing  the  actions 
specified  in  paragra|ili  (k)  of  this  AD.  no 
alternative  inspections,  inspection  intervals. 
or(CD(C(CLs  may  he  used  unless  the 
insiiections,  intervals,  or  (CD(C(CLs  are 
a|i|)roved  as  an  AM(XC  in  accordance  with 
the  ])rocednres  s|iecified  in  paragraph  (s)  of 
this  AD. 

(p)  Terminating  Ac:tion  for  AD  2008-11-07, 
Amendment  39-15529  (73  FR  30755,  May 

29. 2008) 

'This  jiaragrajih  restates  the  requirements  of 
jiaragrajih  (|i)  of  AD  2012-12-15, 

Amendmeiit  39-17095  (77  FR  42904,  )uly  23, 
2t)12).  Incoiqiorating  AWLs  No.  28-AWL-20 
and  No.  28-AWL-20  into  the  maintenance 
])rograni  in  accordance  with  jiaragrapli  (k)(3) 
of  this  AD  terminates  the  actions  required  hy 
paragrajilis  (j)  and  (in)  of  AD  2008-11-07, 
Aniendment  39-15529  (73  FR  30755,  May  29, 
2008). 

(q)  'Terminating  Action  for  AD  2009-08-20. 
Amendment  39-15857  (74  FR  12238.  March 

24. 2009) 

'This  paragrajili  restates  the  requiriiineiits  of 
paragrajih  (q)  of  AD  2012-12-15. 

Amendmenl  39-17095  (77  FR  42904,  )ulv  23, 
2012).  Incorjiorating  AWL  No.  28-AWL-22 
into  the  maintenance  jirogram  in  accordance 
with  jiaragrajih  (k)(3)  of  this  AD  terminates 
the  actions  reijiiired  hy  jiaragrajih  (h)  of  AD 
2009-00-20.  Amendment  39-15857  (74  FR 
12230,  March  24.  2009). 

(r)  Credit  for  I’l'evious  Actions 

'This  jiaragrajih  restates  thi!  credit  given  for 
jirevious  actions  sjiecified  in  jiaragrajih  (r)  of 
AD  2012-12-15.  Amendment  39-17095  (77 
FR  42904,  )uly  23.  2012). 

(1)  'This  jiaragrajih  jirovides  credit  for 
actions  reijuired  hy  jiaragrajihs  (g)  and  (h)  of 
this  AD.  if  those  actions  were  done  hefore 
)une  12.  2008  (the  effective  date  of  AD  2008- 
10-11.  Amendment  39-15517  (73  FR  25974. 
May  8,  2008)).  using  .Section  9, 
"Airworthiness  Limitations  (AWLs)  and 
(’ertification  Maintenance  Requirements 
((’MRs),”  of  the  Boeing  757  Ml’D  Document. 
D022N001-9.  Revision  March  2000:  Riivision 
Octoher  2000:  Revision  )anuarv  2007:  or 
Revision  Novemher  2007  (which  are  not 
incorjiorat(!d  hy  reference  in  this  AD). 

(2)  'This  jiaragrajih  jirovides  credit  for 
actions  reijiiired  hy  jiaragrajihs  (m)  and  (n)  of 
this  AD,  if  those  actions  were  done  hefore 
August  27,  201 2  (the  effective  date  of  AD 
2012-12-15,  Aniendment  39-17095  (77  FR 
42904.  )uly  23.  2t)12)).  using  Boeing  'TR  09- 
008.  dated'  March  2008,  to  .Section  9, 
“Airworthiness  Limitations  (AWLs)  and 
(Certification  Maintenance  Requirements 
(CMRs),”  of  the  Boeing  757  Ml’D  Documenl. 
D022N001-9  (which  was  incorjiorated  hv 
reference  in  AD  2008-10-11,  Amendment 
39-15517  (73  FR  25974.  May  8,  2008)). 

(s)  Alternative  Methods  of  Conijiliance 
(AMOCs) 

(1)  'The  Manager,  .Seattle  Aircraft 
(Certification  Office  (ACO).  FAA,  has  the 
authority  to  ajijirove  AMOfCs  for  this  AD.  if 
requested  using  the  jirocedures  found  in  14 
(CFR  39.19.  In  accordance  with  14  (CFR  39.19, 
send  yonr  request  to  your  jirincijial  insjiector 


or  local  Flight  .Standards  District  Office,  as 
ajijirojiriate.  If  sending  information  directly 
lo  the  manager  of  the  ACO,  send  it  lo  the 
attention  of  the  jierson  identified  in  the 
Related  Information  section  of  this  AD. 
Informalion  may  he  emailed  to:  !)-Ai\M- 
S(;(illl(;-A(X)-A\I()(.'-I{(!<iii(!sts@f(i(i.^ov. 

(2)  Before  using  any  ajijiroved  AMOfC. 
notify  your  aiijirojiriale  jirinc.ijial  insjiector, 
or  lacking  a  jirincijial  insjiector,  the  manager 
of  the  local  flight  slandards  district  office/ 
certificate  holding  district  offic.e. 

(3)  AMOCCs  ajijiroved  jireviouslv  for  AD 
2008-10-11,  Ainendinent  39-15.517  (73  FR 
25974,  May  8.  2008):  or  for  2012-12-15. 
Amendment  39-17095  (77  FR  42904,  |nly  23, 
2012):  are  ajijiroved  as  AMOC.s  for  the 
cones jionding  jirovisions  of  this  AD. 

(t)  Related  Information 

(1)  For  more  informalion  ahout  this  AD, 
contact  Kevin  Nguyen.  Aerosjiace  Fngineer, 
I’rojiulsion  Branch.  ANM-140.S,  FAA.  Seattle 
A(C().  1001  Lind  Avenue  .SW.,  Renton, 
Washington  98057-3350:  jihiine;  425-917- 
0501:  fax;  42.5-917-0590;  email: 

(2)  For  service  information  identified  in 
this  AD.  contact  Boeing  (ioinmercial 
Aiijilanes,  Attention:  Data  K  .Services 
Management,  I’.O.  Box  3707.  Mfi  211-05, 
.Seattle.  WA  98124-2207:  telejihone  200- 
544-5000,  extension  1;  fax  200-700-5080; 
Internet  https://\y\v\y.mvl)ot;in^ll(;(;t.coin.  Yon 
may  review  cojiies  of  the  referenced  service 
informalion  at  the  FAA, 'Transjiorl  Aii  jilane 
Directorate,  1001  Lind  Avenue  .SW..  Renton. 
WA.  For  infiirmalion  on  llie  availahilily  of 
this  material  at  Ihe  FAA,  call  425-227-1221. 

Issued  in  Renton.  Washington,  on  )anuary 
17,2013. 

Michael  Kas/.ycki, 

/U./i'ng  Mdiuif-ar.  'rransporl  Airphino 
DiivrAomlr..  Aircraft  (icrtificalion  Scryico. 

IFR  Dm:.  2()i:5-ni!iri:t  Filml  l-2‘)-i:i;  8:45  am| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1320;  Directorate 
Identifier  2012-NM-095-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  jirojKised  rulemaking 
(NFRM). 

SUMMARY:  VVe  jirojiose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
The  Boeing  Comjiany  Model  7fi7 
airplanes.  This  jirojiosed  AD  was 
proinjited  by  rejiorts  of  cracks  and  heat 
damage  on  jiivot  joint  components 
found  during  main  landing  gear  (MLG) 


6252 


Federal  Register/ Yol.  78,  No.  20 / Wednesday,  January  30,  2013 / Proposed  Rules 


I 

I 

I 


overhaul.  For  cerlain  airplanes,  this 
j)ropo.se(l  AD  would  nujuire  repetitive 
inspections  of  the  ML(i  ])ivots,  trni;k 
h(!ain  hnshings,  and  inner  cylinder 
hnshings.  For  all  airplanes,  this 
proposed  AD  wonld  retpnre  a 
maintenance  ])rograin  revision,  one-time 
insjjections  of  the  Ml,(l  truck  Ixiam,  and 
related  investigative  and  corrective 
actions  (including  configuration 
changes)  if  neces.sary:  accomplishment 
of  these  actions  would  terminate  the 
repetitive  insjjetdions.  W'e  are  proposing 
this  AD  to  detect  and  correct  heat 
damage  and  cracks  in  the  pivot  pin, 
truck  beam  lugs,  and  inner  cvlinder 
lugs,  which  could  residt  in  fracture  of 
the  pivot  joint  comj)onents  and 
conse(|uent  MLC  collapse. 


DATES:  We  must  receive  comments  on 
this  proposed  AD  hy  March  18,  2013. 
ADDRESSES:  Yon  may  send  comments, 
using  the  procedures  found  in  14  CFR 
11.43  and  11.4,5,  by  any  of  the  following 
methods: 

•  yedeml  HRulfniKiking  Portal:  Go  to 
hit p://\\’\\'\\’. regulations. gov.  Follow  the 
instructions  for  snhmitting  comments. 

•  /'Via;  202-493-22.51. 


•  Mail:  II.,S.  De])artment  of 
fransportation.  Docket  Operations.  M- 
30,  West  Building  (hound  Floor,  Room 
Wl2-14t).  1200  New  Jersey  Avenue  ,SE., 
Washington,  IXi  2  055)0. 

•  Hand  Dalivarv:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  i)ro])osed  AD,  contact  Boeing 
Gommercial  Airplanes,  Atttmtion:  Data 
&  Services  Management.  P.O.  Box  3707, 
MG  211-05,  Seattle.  WA  98124-2207; 
telephone  200-544-5000,  extension  1 ; 
fax  200-700-5080;  Internet  https:// 
www.invboeingf lent  .com .  You  may 
review  c:opies  of  the  referenc(;d  ser\'ice 
information  at  the  FAA,  Transport 
Airplane  Directorate,  1001  Lind  Avenue 
SW.,  Renton,  Washington.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  42,5-227-1221. 


Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. regalations.gov,  or  in  person  at  the 


Docket  Management  Facility  Ixitween  9 
a.m.  and  5  p.m.,  Mondav  through 
Friday,  except  luxteral  holidays.  The  AD 
docket  contains  this  jiroposed  AD,  the 
regulatory  evaluatiou,  any  comments 
received  and  other  information.  The 
street  atldress  for  the  Docket  Office 
(phone:  800— 947— 5527)  is  in  the 
ADDRESSES  .section.  Ciomments  will  hi; 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Berhane  Alazar,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120,S,  FAA, 
.Seattle  Aircraft  (Certification  Office 
(AGO),  1001  Lind  Avenue  .SW.,  Renton, 
Washington  5)8057—3350;  phone:  42.5- 
917-0577;  fax:  42.5-5)17-0590;  email; 
berhane.alazar@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  jji'oposal.  .Send  your  comments  to 
an  addre.ss  listed  under  the  ADDRESSES 
section.  Include  “Docket  No.  FAA- 
2012-1.320:  Directorate  Identifier  2012- 
NM-05).5-AD”  at  the  beginning  of  vour 
comments.  We  s])(;cifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proj)o.sed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
jM'opo.sed  AD  hecau.se  of  thos(i 
commeuts. 

We  will  po.st  all  comments  we 
receive,  without  change,  to  http:// 
www.regnIations.gov,  including  any 
personal  information  yon  ])rovide.  We 
will  also  post  a  report  summarizing  each 
substantive  vtiihal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

During  overhaul  of  the  MEG,  pivot 
joint  com|)onent.s  have  been  found  with 
cracks  or  heat  damage.  There  have  been 
11  such  findings  on  Model  707-4()()ER 
series  air])lanes,  and  42  findings  on 
Model  707-200,  -300,  anti  -300F  .series 
airplanes,  'fhe  damage  was  found  on 
Model  707— 400ER  .series  air])lanes  as 
early  as  8  yetirs  from  delivery,  and  on 
Model  707-200,  -300,  and  -300F  series 


airplanes  as  early  as  7  ytxirs  from 
delivery.  Htiat  damage  and  cracks  were 
found  at  the  pivot  joint  lot;ation,  caused 
by  the  truck  jjitchiug  motion  during 
normal  airjjlane  operations.  High  levels 
of  heat  in  the  jjivot  joint  can  result  in 
damage  and  cracks  in  the  pivot  pin, 
trui:k  beam  lugs,  and  inner  cylinder 
lugs,  'fhe.se  t:onditions.  if  not  corrected, 
could  result  in  fracture  of  the  jiivot  joint 
comj)onents  and  consetjuent  MEG 
colla]).se. 

Relevant  Service  Information 

We  reviewed  Boeing  .Service  Bulletin 
707-32A0227,  Revision  1,  dated 
.September  13,  2012.  For  information  on 
the  procedures  and  compliance  times, 

.see  this  service  information  at  http:// 
wwv.regulations.govhy  searching  for 
Docket  No.  FAA-2012-1320. 

FAA’s  Determination 

We  are  proposing  this  AD  hec:ause  we 
evaluat(!d  all  the  relevant  information 
and  determined  the  unsafe  condition 
descrih(!d  previously  is  likely  to  exist  or 
develop  in  other  jjroducts  of  the  same 
ty])(!  design. 

Proposed  AD  Rec|uirements 

This  proposed  AD  would  reciuire 
accomplishing  the  actions  specified  in 
the  .service  information  described 
j)reviouslv. 

The  phrase  “related  investigative 
actions"  might  he  used  in  this  |)ro])osed 
AD.  “Related  inve.stigative  actions”  are 
follow-on  actions  that  (1)  are  related  to 
the  primary  actions,  and  (2)  further 
inve.stigate  the  nature  of  any  condition 
found.  Related  investigative  actions  in 
an  AD  could  include,  for  example, 
inspections. 

In  addition,  the  phra.se  “corrective 
actions"  might  he  u.sed  in  this  proj)osed 
AD.  “Gorrective  actions"  are  actions 
that  correct  or  address  any  condition 
found.  Gorrective  actions  in  an  AD 
could  include,  for  example,  repairs. 

GosIs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  420  air])lanes  of  II. .S.  registry.  We 
estimate  the  following  costs  to  comply 
with  this  projjo.sed  AD: 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Number  of 
affected  U.S. 
airplanes 

Cost  on  U.S. 
operators 

Maintenance  program  revision  . 

1  work-hour  x  $85  per  hour  =  $85  ... 

$0 

$85 

420 

$35,700 

Repetitive  inspections  . 

59  work-hours  x  $85  per  hour  = 
$5,015  per  inspection  cycle. 

0 

5,015 

38 

190,570 

One-time  inspections  . 

147  work-hours  x  $85  per  hour  = 
$12,495. 

0 

12,495 

420 

5,247,900 
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\V(;  have  rei:eived  no  definitive  data 
that  would  enable  us  to  provide  cost 
estimates  for  the  on-condition  actions 
(including  related  inve.stigative  actions, 
configuration  changes,  and  corrective 
actions)  specified  in  this  proposed  AD. 

Authority  for  This  Rulemaking 

Title  40  of  the  United  States  ('.ode 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 

.section  lOti,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  Vll: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issinng  this  rulemaking  under 
the  authority  described  in  Subtitle  YU. 
Part  A.  Sid)part  111.  Section  44701: 
“(General  requirements.”  Under  that 
.section,  ("ongress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  c:ommen:e  by  j)resc;rihing  regulations 
for  practices,  methods,  and  j)rocedures 
the  Administrator  fimls  necessary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  .scope  of  that  authoritv 
hecau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  All 
would  not  have  federalism  inqilications 
under  Fxecutive  Order  13132.  This 
jjropo.sed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationshi])  between  the  national 
('lovernment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
hivels  of  government. 

Ft)r  the  reasons  disi;ussed  above.  1 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatorv 
action”  under  Executive  Order  12888, 

(2)  Is  not  a  “significant  rule”  under 
the  DO'f  Regulatory  Policies  and 
Procedures  (44  FR  11034,  Fehruarv  28, 
1979). 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  imj)act,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
.safetv.  Incorporation  hv  reference. 
Saldty. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  forjiart  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  l(m(g),  401  1,3.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  hv  adding 
the  following  new  airworthiness 
ilirective  (AD): 

The  Boeing  ConipHny:  Docket  No.  l-'AA- 

2012-1320:  Directorate  hleiililier  2012- 
NM-095-AD. 

(h)  ('.oiiunents  Due  Date 

We  must  reciiive  coniiiKUits  l)y  Marcli  18. 
2013. 

(h)  AITecled  ADs 
None. 

(c)  Applicahility 

Tliis  AD  ap])li(!S  lo  I  lie  Boeing  (a)in|)any 
Model  707-200.  -300.  -300F.  and  -lOOliK 
series  airplanes,  cerlillcated  in  any  calegory, 
as  identified  in  Boeing  .Service  Bnllelin  707- 
32A0227.  Revision  1.  dated  .Sepleinher  13. 
2012. 

(d)  Sidiject 

|oint  Aircraft  .Svstein  Component  ().'\.SC)/ 
.'\ir  Transport  Association  (ATA)  of  America 
(iode  32.  Landing  (iear. 

(e)  Unsafe  Uondilion 

This  AD  was  prompted  by  rejiorts  of  cracks 
and  heat  damage  found  on  iiivol  joint 
components  found  during  main  landing  gear 
(Ml.U)  overhaul.  We  are  issuing  this  AD  to 
detect  and  correct  heal  damage  and  cracks  in 
the  ]iivol  |)in.  truck  beam  lugs,  and  inner 
cylinder  lugs,  which  could  result  in  fracture 
of  the  ])ivot  joint  components  and 
consequent  MLCi  collapse. 

(i)  (iumpliance 

Ciomply  with  this  AD  within  the 
compliance  times  sjiecified.  unless  alreadv 
done. 

(g)  Maintenance  Program  Revision 
At  the  a|)plicable  times  s|)ecified  in 

liaragrajih  I.E..  “(iompliance."  of  Boeing 
Service  Bulletin  7r)7-32A0227,  Revision  1. 
dated  .Sejilember  13.  21)12.  except  as 
|)rovided  by  paragra])h  (j)  of  this  AD,  revise 
the  maintenance  program  to  incorporate  the 
specified  maintenance  review  board  (MRB) 
item,  in  at;cordance  with  Part  1  of  the 
.Accomplishment  Instructions  of  Boeing 
Service  Bulletin  7(j7-32A0227,  Revision  1. 
dated  .Se|)teinber  13,  2012. 

(h)  Repetitive  Pivot  Pin  and  Bushing 
Inspections 

I'or  air|)lanes  identified  as  Uronp  1  in 
Boeing  .Service  Bulletin  7()7-32A0227. 
Revision  1.  dated  .Se|)tember  13,  2012;  At  the 
a])pficable  times  s])ecified  in  ])aragra|)h  I.E.. 
“(x)m|)liance,”  of  Boeing  .Sm  vice  llnlletin 
707-32A0227.  Revision  1,  dated  .S(!])temb(!r 
13,  2012,  exce])t  as  ))rovided  by  ])aragrai)h  (j) 
of  this  AD,  do  detailed  and  etch  inspcictions 
to  (hitect  discrepanci(!s  (including  bronze; 


transfer,  heat  discoloration,  darken(;d  str(;aks, 
thermal  spray  coatiirg  distress,  wear, 
c.rac;king,  smearing  of  mat(;rial  into  tin; 
lubrication  groov(;s,  or  gr(;ase  not  pres(;nt  in 
tin;  bushing  inner  diameter)  of  tin;  MLU 
pivots,  truck  b(;am  bushings,  and  inm;r 
cvlimh;!'  bushings,  and  do  ail  a|)))licable 
corr(;ctive  actions,  in  accordance  with  tin; 
Accomplishm(;nt  Instructions  of  Bo(;ing 
.S(;rvic(;  Bulletin  7I)7-32A0227,  Revision  1, 
dat(;d  .S(;ptembi;r  13,  2012.  Do  all  applicable; 
e:e)rre;e:tive;  iie:lie)ns  be;le)re;  fnrthe;r  flight. 

Re;])e;at  the;  ins])e;e'.tie)ns  the;re;afte;r  at  the; 
;i])plie:able;  tinn;s  s])e;e:ifie;el  in  leeiriignijih  I.E., 
‘‘(;e)m|)fiime;e;."  e)f  Beeeing  .Se;rvie:e;  Buile;tin 
707-32 A0227.  Revisieen  1.  el:ite;d  Se;])te;mbe;r 
13,  2012. 

(i)  MI.(i  Truf:k  Bi;am  Inspee;liems 

Pen' all  air|)lane;s;  At  the;  api)iie:able  time; 
s])e;e;ifie;el  in  jraragraph  I.E.,  ‘■(a)mi)liane;e;.”  e)f 
Be)e;ing  .Se;r\'ie;e;  Bulletin  707-32A0227, 
Revisieen  1.  eiateel  .Se;])te;mbe;r  13,  2t)12,  e;xe;e;pt 
as  pre)viete;el  by  jraragrapb  (j)  e)f  this  AD, 
ins|)e;e:l  the;  MlXf  true:k  be;am.  using  ii  ele;tiule;el 
ins])e;e:tie)n,  e;te;h  insi)e;e:tie)n,  :nnl  flm)re;.se',e;nt 
j)e;ne;trant  inspe;e'.tie)n  (EPl),  as  a])plie:able;.  te) 
eie;te;e:t  elise:re])ane:ie;s  (ine;lueling  efistre;ss, 
e;e)rre)sie)n,  ami  e:rae:king),  anel  ele;  all 
ap])fie;able;  relateel  inve;stigiitive;  euiel 
e:e)rre;e:tive;  ae:tie)ns  (ine:lmling  e:e)nfiguriitie)n 
e:bange;s),  in  ae;e:e)relane:e;  with  the; 
Ae:e:e)m|)fishine;nt  lnstrue:tie)ns  e)f  Be)e;ing 
.Se;rvie:e;  Bulle;tin  707-32A0227,  Revisieen  1, 
elat(;el  Se;])te;mbe;r  13,  2012.  De;  fill  a|)])fie:able; 
re;liite;el  inve;.stigativ(;  iinei  e:e)rre;e:tive;  ae:tie)ns 
be;fe)re;  furtbe;r  flight.  Be)e;ing  .Se;rvie;e;  Bidle;tin 
707-32A0227.  Re;visie)n  1.  elate;el  .Se;))te;mbe;r 
13,  2012,  pre)viele;s  eeptieens  fe)r  ae:e:e)mpfisbing 
e;e;rtain  e:e)rre;e:live;  ae:lie)ns. 

(j)  Se;i'vic:(;  Information  Exception 

Whe;re;  Be)e;ing  Se;r\'ie;e;  Bnlle;tin  707- 

32A0227.  Re;vision  1,  etale;ei  Se;])te;mbe;r  13, 
2012,  s|)e;e;ifie;s  a  e:e)mi)liime:e;  time;  "afte;r  the; 
eeriginal  issue;  elate  e)f  this  se;rvie:e;  bulle;tin," 
this  AD  re;quire;s  e:e)m))liane:e;  within  the 
spe;e:ifie;el  e:e)mpfiane:e;  time;  after  the;  e;ffe;e;tive; 
elate;  e)f  this  AD. 

(k)  Terminating  Action 

(1)  Ae:e:e)mi)fishme;ni  e)f  the;  ae:tie)ns  re;quire;ei 
by  ];aragraphs  (g)  anel  (i)  e)f  this  AD 
te;rminate;s  the;  re;eiuire;me;nts  e)f  paragra))!]  (h) 
e)f  this  AD. 

(2)  Overhaul  e)f  the  MLG  anel  installatiem 
e)f  true:k  be;ain  anel  inne;r  e;ylinele;r  bushings 
having  a])plie:able;  part  niunbe;rs  ielentifieel  in 
A|)|)e;nelix  "B”  e)f  Be)e;ing  .Se;rvie:e  Bulletin 
707-32A0227,  Re;visie)n  1.  elate;el  .Se;pte;inbe;r 
13,  2012,  te;rminate  the;  re;einire;me;nts  e)f 
])anignipbs  (h)  anel  (i)  e)f  this  AD,  if  the; 
ae:lie)ns  are;  ele)ne;  using  a  metlnul  ap])re)ve;el  in 
ae:e:e)relane:e;  with  the;  ])re)e:e;elure;s  spe;e:ifie;el  in 
|)aragra])h  (n)  erf  this  AD. 

(l)  No  Alli;rnative  Actions  or  Intervals 

.After  iie;ce)mpfishing  the;  re;visie)n  re;epure;el 

by  paragni])h  (g)  e)f  this  AD,  ne;  ;dte;rnative; 
aeitierns  (e;.g.,  inspe;e:tiems)  or  inte:rvals  mav  be; 
use;el  unless  the;  actiems  err  intervals  iire 
:i|r]rrerve;el  as  :nr  iille;rnative;  inerthoel  erf 
e:erm]rfiane:e;  (AMOO)  in  ae:e:errelane;e;  with  the; 
prere;e;elnre;s  spe;e:ifie;el  iit  iraragrajrh  (n)  erf  this 
AD. 
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(in)  (j’wlil  for  Prnvioiis  Af;ti(>iis 

'I'liis  jiiira^rapli  provides  cnulil  for  llio 
actions  sjiocificd  in  paragraphs  (g),  (li),  (i). 
and  (k)  of  tliis  AO.  if  those;  actions  \v(;r(; 
l)(;rforin(;d  l)(;for(;  the  (;ff(;ctiv(;  date;  of  this  AD 
using  8o(;ing  Al(;rt  S(;rvico  nnll(;tin  7li7- 
a2At)227.  dat(;d  April  25,  21)12.  whicli  is  not 
incorporated  hy  refer(;nc(;  in  tins  AD. 

(n)  Aiternalivi!  Methods  of  Compliance 
(AMOfis) 

(1)  'file  Manager,  Seattle;  Aire;raft 
Ce;rtifie:iitie)n  ()ffie:e;  (A(X)).  I•’AA.  has  the; 
iintheirity  te;  eipjireive;  AMOC^s  feir  this  AD.  if 
re;epie;ste;el  using  the  pre)e:e;ehires  feinnel  in  14 
(3''R  39.19.  In  ae:e;e)relance;  with  14  C3''R  39.19, 
s{;nei  yeiiir  re;e|ne;sl  te)  yenir  ])rincipal  inspe;cte)r 
e)r  le)e;;d  Might  Stanehirds  Distrie:t  ()ffie:e;.  as 
a])pre)])riate.  If  se;nding  infeiriniitieni  elire;e;tlv 
te)  the  m;inage;r  e)f  the;  A(X).  se;nel  it  te)  the 
atte;ntie)n  e)f  the;  pe;rse)n  ide;ntifie;d  in  the; 
Re;l:ite;el  Inlbrmatie)))  sectie)n  of  this  AD. 

Infen  niiitie)!)  may  he;  e;miiile;d  te) 
Sf;(iltl(;-ACX)-AM(Xj-U(!(ni(isln@f(i(t.gov. 

(2)  8e;fe)re;  using  any  appre)ve;el  AMOCi. 
ne)tify  ye)nr  ap])re)priate;  ])rinci|)al  ins])ee:te)r, 
e)r  laeikinga  ])rine:i|)al  ins])e;e:te)r.  the;  inanage;r 
e)f  the;  le)ead  flight  stenularels  elistrie:t  e)ffie:e;/ 
e:e;rtifie:ate;  heileling  elistrieit  e)ffie;e;. 

(3)  An  AMOC  that  provieles  iin  ae:e:e;])tat)ie; 
le;ve;l  e)f  safety  may  he;  nse;el  fe)r  any  re;|)air 
re;epnre;el  hy  this  AD  if  it  is  ap|)re)ve;el  hy  the 
15e)e;ing  Ce)nime;re:i;il  Airpliine;s  {Irganizatieen 
Deesignatieni  Anthe)rizatie)n  (ODA)  that  has 
he;e;n  anthe)rize;el  hy  the  Manage;!'.  .Se;attle; 

A(X),  to  niiike  the)se;  finelings.  l''e)r  ei  re;))iiir 
nu;the)d  te)  he  ai)pre)ve;el,  the  rei)air  most  me;e;t 
the;  e:e;rtifie:atie)n  basis  e)l  the  iiir|)tane;.  einel  the; 
;i])])re)val  must  si)e;cifie:ally  re;fe;r  te)  this  AD. 

(o)  Related  Information 

(1)  l•’e)r  me)re;  infeninatie)!)  iit)e)iit  this  AD. 
e:ontact  Be;rhane  Ahizar,  Aere)S]);ice;  li;ngine;er. 
Airframe  Braneli,  ANM-12()S,  f'AA,  Se;altle 
Aire.raft  (X;rtifit:ation  Offiea;  (A(X)),  KiOl  I.inel 
Ave;nue;  S\V.,  Renton.  \Vashingte)n  98937- 
3356;  ])he)ne;  425-917-6577;  fax;  425-917- 
6590;  email;  lwilunw.(ikiz(ii'®fu(i.<>()\’. 

(2)  f'eir  service;  information  iele;ntifie;el  in 

this  AD.  e;e)ntiie:t  Be)e!ing  Ce)mme;re:ial 
Airi)lane;s.  Atte;ntie)n;  Dalei  &  Se;rvie:es 
Manage;ment.  B.O.  Be)X  3707.  211-63. 

Se;allle,  \Vashingte)n  98124-2207;  te;le;i)he)ne; 
206- .544-5000.  exte;nsie)n  1;  fax  206-766- 
3680;  lnti;rne;t  blips:// 

w  iviv.niyhnnini’flcul.coni.  Ye)n  may  re;vie;w 
e;e)pie;s  e)f  the;  re;fi;re;ne:e;el  se;rvie:e;  infe)rmatie)n 
at  the;  R/XA.  'rrcms))e)rt  Air))lane;  Dire;e:te)rate;. 
1601  I.inel  Avenue;  S\V..  Rente)!!,  \Vi!shi!igte)!i. 
Re)!'  i!ife)!'!natie)!i  em  the;  iivieilahilitv  e)f  this 
!!iate;!'ia!  at  the;  RAA.  e:all  425-227-1221. 

Issne;el  iei  Re;!ite)!i,  \Vi!shingte)!i.  e)!i  ):!!!neirv 
23,  2013. 

Ali  Bahraini, 

Mciiidgfir,  I’mnsporl  Airplaiu;  Diivcloralc. 
Aircmfl  (Xrlificdlion  Scrvica. 

|RR  Deie:.  20i;t-()1972  Rili;el  1-29-1 8:4.5  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-0614;  Directorate 
Identifier  2007-NM-351-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  I’’o(l(!ral  Aviation 
Aelmini.stralion  (RWA),  DOT. 

ACTION:  Supplemental  notice  of 
ju'opo.sed  rulemaking  (NPRM): 
reo])eniug  of  comment  period. 

SUMMARY:  We  are  revising  an  earlier 
proposed  airworthine.ss  directive  (AD) 
for  all  The  Boeing  Company  Model  737- 
300,  -400,  and  -.'iOO  .series  airplanes. 
That  NPRM  proposed  to  re(|uire 
repetitive  ojierational  tests  of  the  engine 
fuel  suction  feed  of  the  fuel  sv.stein,  and 
other  related  testing  if  necessary.  That 
NPRM  was  jjrompted  hy  reports  of  two 
in-service  occurrences  on  Model  737— 
400  airplanes  of  total  lo.ss  of  boost  jnnnp 
pressure  of  the  fuel  feed  sy.stem, 
followed  hy  loss  of  fuel  .system  suction 
feed  capability  on  one  engine,  and  in¬ 
flight  shutdown  of  the  engine.  This 
action  revi.ses  tlnit  NPRM  hy  proposing 
to  require  repetitive  operational  tests, 
and  corrective  actions  if  necessary.  We 
an;  ])ro])osing  this  .su])plemental  NPRM 
to  detect  and  correct  loss  of  the  engine 
fuel  suction  feed  capability  of  the  fuel 
system,  which,  in  the  event  of  total  lo.ss 
of  the  fuel  boost  puinjis,  could  result  in 
dual  engine  flameout,  inability  to  re.start 
the  engines,  and  consequent  forced 
landing  of  the  airplane.  Since  these 
actions  impo.se  an  additional  burden 
over  that  jirojiosed  in  the  previous 
NPRM,  we  are  reo])ening  the  comment 
jieriod  to  allow  the  jiuhlic  the  chance  to 
comment  on  these  jiropo.sed  changes. 
DATES:  We  must  receive  c:omments  on 
this  supjilemental  NPRM  hv  March  18, 
2013. 

ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  CFR 
11.43  and  11.4.'),  hy  any  of  the  following 
methods; 

•  Federal  elhdemaking  Podal:  (io  to 
ha  p://\v\v\v. regaled  ions. gov.  IT)!  low  the 
instructions  for  submitting  comments. 

•  /m.\;  202-403-22.51. 

•  Mail:  II.S.  Deiiiirtment  of 
rrans])ortation.  Docket  (Ij)erations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE.. 
Washington,  DC  20590. 

•  Hand  Deliverv:  IJ.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor.  Room 


W12— 140,  1200  New  Jer.sev  Avenue  SE., 
Washington,  DG  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  proj)osed  AD,  contact  Boeing 
(Xnnmercial  Airplanes,  Attention:  Data 
K-  Services  Management.  P.O.  Box  3707, 
MG  211-05,  Seattle,  WA  98124-2207; 
telephone  200-544-5000,  extension  1 ; 
fax  200-700-5080;  Internet  https:// 

WWW. invhoeingfleet. coin.  You  may 
review  copies  of  tin;  referenced  .service 
information  at  the  FAA,  Transport 
Airplane  Directorate.  1001  Lind  Avenue 
SW.,  Renton,  Washington.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  i:all  42.5-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
PYiday,  excejit  Federal  holidays.  'The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
receiviid,  and  other  information.  The 
street  address  for  the  Docket  Office 
(phone:  800-1)4 7-5527)  is  in  the 
ADDRESSES  section.  Gomments  will  he 
av.iilahle  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Lucier.  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140S.  1001  Find  Avenue 
SW.,  Renton.  Washington  98057-3350; 
phone:  42.5-917-0438;  fax:  42.5-917- 
0590;  email:  suzanne. lncier@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Ckmiments  Invited 

Wh;  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  jjroposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-0014:  Directorate  Identifier 
2007-NM-351-AD”  at  the  heginning  of 
your  comments.  We  sjiecifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
a.s])ects  of  this  proposed  AD.  We  will 
consider  all  comments  received  hy  the 
closing  date  and  may  amend  this 
proposed  AD  hecau.se  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regnlations.gov,  including  any 
[lersonal  information  you  jirovide.  We 
will  akso  j)ost  a  rejiort  summariziug  each 
substantive  verbal  contact  we  receive 
about  this  jiroposed  AD. 

Disc:ussion 

\\h'.  issued  an  NPRM  to  amend  14  (iFR 
part  39  to  include  an  AD  that  would 
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apply  to  all  3’he  Boeing  (Company  Model 
737-300.  -400.  and  -'500  .series  ' 
airplanes.  That  NPRM  published  in  the 
Federal  Register  on  June  0.  2008  (73  FR 
322.'>8j.  That  NPRM  j)ropo.sed  to  recpiire 
ixipetitive  operational  tests  ol  the  engine 
liiel  suction  feed  of  the  fuel  system,  and 
other  related  testing  if  necessary.  That 
NPRM  propo.sed  that  those  actions  he 
done  according  to  a  method  approved 
hv  the  FA  A. 

Ac:lions  Since  Previous  NPRM  (73  FR 
3225B,  June  (i,  2008)  Was  Issued 

Since  we  i.ssned  the  previous  NPRM 
(73  FR  322.'i8.  June  0.  2008),  we  have 
received  comments  from  operators 
indicating  a  high  level  of  difficnltv 
performing  the  actions  in  the  jjrevions 
NPRM  during  maintenance  operations. 

Relevant  Service  Information 

\V(;  reviewed  Bocnng  Alert  Ser\'ice 
Bulletin  737-28A1307,  dated  May  14. 
2012.  This  service  information  describes 
procedures  for  repetitive  o])erational 
te.sts  of  the  engine  fuel  suction  feed  of 
the  fuel  .system,  and  corrective  actions 
if  neiajssary.  Tlu;  c;orr(u:tive  actions 
include  i.solating  the  cause  of  anv 
leakage  and  repairing  the  leak. 

(Comments 

We  gave  the  public  the  oj)portimity  to 
comment  on  the  previous  NPRM  (73  FR 
322.58,  June  0.  2008).  The  following 
j)re.s(;nts  the  comments  received  on  the 
previous  NPRM  and  the  FAA’s  resj)onse 
to  each  comment. 

RiK|iie.sts  To  Revise  (Compliance  Time 

Boeing  asked  that  we  nn  ise  the 
compliance  time  in  paragraj)h  (f)  of  the 
previous  NPRM  (73  FR  322.58,  June  0, 
2008)  (refernul  to  as  j)aragraph  (g)  in 
this  supplemental  NPRM)  to  include  a 
calendar  time  of  3  years  for  the  low- 
utilization  airplanes.  Boeing  .stated  that 
low-utilization  airplanes  may  not  meet 
the  7..500-flight-hour  threshold  for 
.several  years. 

We  do  not  agree  with  tin;  3-year 
calendar  time.  As  specified  previously, 
Boeing  has  issued  Alert  Service  Bulletin 
737-28A1.307.  dated  May  14,  2012, 
which  specifies  a  conijiliauce  time  of  24 
months.  Therefore,  we  have  revised 
paragraph  (g)  of  this  sujiplemental 
NPRM  to  include  doing  the  initial  test 
within  7. .500  flight  hours  or  24  months, 
whichever  occurs  first.  We  ha\’e  also 
included  a  repetitive  interval  of  7, .500 
flight  hours  or  24  months,  whichever 
(Kxairs  first. 

(Continental  Airlines  (CAld.  British 
Airways  (BA).  KLM  Royal  Dutch 
Airlines,  and  Lufthansa  Basis  (LBA) 
asked  that  we  extend  the  repetitive 
o])erational  test  interval  recjuired  by 


jiaragraph  (fj  of  the  previous  NPRM  (73 
FR  322.58,  June  0,  2008).  (CAL  stated  that 
a  re-evaluation  of  the  jiroposed 
repetitive  interval  limit  after  doing  the 
initial  ins])ection  should  he  done,  since 
its  service  history  has  revealed  no 
reported  engine  flameout  events  or 
related  opiirational  di.screpancies.  (CAf. 
asked  that  the  repetitive  interval  he 
extended  to  repeating  the  inspection 
during  a  normal  maintenance  2(C-check 
or  within  8,000  flight  cycles,  whichever 
occurs  first.  LBA  stated  that  the 
repetitive  interval  of  7, .500  flight  hours 
does  not  match  maintenance  jilanning 
data  (MPD)  or  maintenance  nn  iew 
hoard  (MRB)  intervals  of  every  1  (C- 
check  and  4.000  flight  hours,  and  asked 
for  clarification  and  revision.  KLM 
stated  that  if  an  airplane  does  not  pass 
the  operational  te.st,  a  tank  entry  is 
recpiired,  which  has  an  imj)act  on  the 
downtime  requirements  for  CC-checks. 
KLM  asked  that  the  initial  compliance 
lime  he  extended  from  within  7..500 
flight  hours  to  within  8,000  flight  hours 
or  at  the  next  2  (C-check,  with  the  same 
interval  for  the  repetitive  tests.  BA 
stated  that  the  te.st  is  filnxidy  covered  in 
the  MPD  task  with  a  compliance  time  of 
4.000  flight  hours. 

We  do  not  agree  with  the  recpiests  to 
revi.se  the  comi)liance  time  by  extending 
the  flight-hour  com))liance  lime  or 
adding  maintenance  check  intervals. 

3’he  com))liance  time!  in  the  MPD  is  not 
niquired  by  this  .supplemental  NPRM 
because  we  have  determiniHl  that  the 
7..500-flight-hour  or  24-month  interval, 
whichever  occurs  first,  addre.sses  the 
identified  un.safe  condition.  In 
developing  an  ajipropriate  compliance 
time  for  the  actions  sj)ecified  in 
j}aragra])h  (g)  of  this  siqjplemental 
NPRM  (paragraph  (f)  of  the  previous 
NPRM  (73  FR  32258,  June  0,  2008)),  we 
considered  the  safety  inqjlications  anti 
normal  maintenance  schedules  for  the 
timely  accom})li.shment  of  the  specified 
actions.  We  have  dettainined  that  the 
jjropo.sed  comiiliance  time  will  ensure 
an  acce])lal)le  level  of  .safety  and  allow 
the  actions  to  he  dont;  during  scheduled 
maintenance  intervals  for  mos*  affected 
o])(!rator.s. 

ffowever,  affecttal  operators  mav 
retpiest  ap])roval  of  an  alternative 
method  of  complianct;  (AMOd)  for  an 
exlensittn  of  the  rej)etitive  operational 
test  interval  under  the  ])rovisions  of 
paragra])h  (h)  of  this  .suj)plemental 
NPRM  by  snhmitting  data  substantiating 
that  the  change  would  provide  an 
acc:ej)tahle  level  of  .safety.  We  have  not 
changed  the  .suj)j)lemental  NPRM  in  this 
regard. 


Recpiest  To  Include  (Corrective  Ac;tion 

Boeing  asked  that  tlu;  related  testing 
language  sjiecified  in  the  “Summary,” 
“FAA’s  (Conclusions.”  ami  “FAA’s 
D(;termination  and  Requirements  of  this 
Propo.sed  AD”  .sections  of  tin;  previous 
NPRM  (73  FR  32258,  June  (i.  2008)  he 
chang(id.  Boeing  stated  that  it  should 
s])(!cify  corr(H:ting  discre])ancie.s  hedore 
further  f  light  if  the  engine  fails  the 
operational  te.st. 

We  agre(!  with  the  recpiest.  We  have 
revised  the  language  describing  the 
pro])osed  actions  as  appropriate 
throughout  this  sujjjilemental  NPRM. 

We  also  have  changed  jiaragrajih  (g)  of 
this  supplemental  NPRM  to  sjiecify 
doing  all  applicable  correc;tive  actions 
before  furtlier  flight  in  accordance  with 
Boeing  Alert  .Service  Bulletin  737- 
28A1.307.  dated  May  14.  2012. 

Request  To  (Clarify  if  Engine  Fuel 
Suction  k’eed  Test  Is  Allowed  in  Lieu  of 
the  Operational  Test 

KLM  asked  that  we  edarify  if  the  fuel 
feed  manifold  air  pressure  leak  check 
jirocedure  specified  in  aiiqilane 
maintenance  manual  (AMM)  28-22-15 
is  an  alternative  to  performing  the 
o|)erational  te.st.  KLM  added  that  this 
alternative  te.st  is  allowed  hv  AMM  28- 
22-00. 

We  agrcie  to  jjrovide  clarification.  'Lhe 
manifold  leak  test  (Task  28-22-00-710- 
801)  is  not  (xpiivalent  to  the  operational 
test  (Task  28-22-00-710-802)  for  the 
purpo.ses  of  this  jn  oposcrl  action.  The 
]K)sitive  internal  fuel  line  ])ressure 
a])])lied  during  the  manifold  test  does 
not  simulate  the  same  conditions 
encountered  during  fuel  suction  fecid 
(i.e.,  vacuum),  and  might  mask  a  failure. 
I’liercifore,  we  have  not  cdiangcul  the 
supjjlemental  NPRM  in  this  rc^gard. 

Requests  To  Add  AMM  Task  (Card  and 
MPD  Tasks  or  Remove  Existing 
Reference 

BA.  LBA,  and  Air  Nippon  (ANK) 
asked  that  AMM  MS(C3  Task  (Card  he 
added  to  paragraph  (f)  of  the  previous 
NPRM  (73  FR  32258,  June  0,  2008)  as  a 
method  of  c:omj)liance  for  performing 
the  ojjerational  te.st.  BA  also  askcul  that 
the  NPRM  reference  the  MPD  ta.sks 
associated  with  the  check.  The 
commenters  stated  that  the  task  card  is 
ecpiivalent  to  AMM  'I'ask  (Card  B28-22- 
00-213,  which  is  specifieil  in  ])aragra])h 
(f)  of  the  jirevious  NI’RM.  Boeing  asked 
that  the  NPRM  only  include  AMM  Task 
(Card  B28-22-00-2B  in  ])aragra])h  (f)  of 
the  previous  NPRM,  and  remove 
reference  to  AMM  28-22-00.  Boeing 
stated  that  the  fewer  references,  the  less 
chance  of  errors. 

W(!  do  not  agree  to  add  a  reference  to 
the  task  cards  and  MPD  tasks,  or  to 
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leinove  the  roforonee  to  AMM  28-22- 
00.  However,  we  have  revisiid  ])aragra])li 
(g)  of  this  supplemental  NPRM  to 
nupiire  a(:(:om]jlishing  ojierational  tests 
and  ap])li(:ahle  corrective  actions  in 
accordance  with  Boeing  Aha  t  Service 
Bulletin  737-28A1307,  dated  May  14. 
2012. 

Requests  To  Allow  the  Use  of  Later 
Revisions  of  the  Maintenance 
Documents 

Boeing  asked  that  we  allow  using  later 
revisions  of  the  Boeing  737-300/400/ 

500  Task  Card  B28-22-00-2B,  dated 
July  12,  2000,  because  the  task  card  date 
could  he  revised  over  time  and  would 
nupiire  freijiuint  requests  for  AMOtis. 

BA  a.sked  that  we  allow  for  using  the 
AMM  and  Boeing  task  cards  having 
Revision  July  12.  2000  or  later. 

We  do  not  agree  with  the  request. 
Allowing  later  revisions  of  servic:e 
documents  in  an  AD  is  not  allowed  by 
the  Office  of  the  Federal  Register 
nigulations  for  apjiroving  materials 
incorporated  by  reference.  Affected 
operators  may,  howe\’(;r.  reipiest 
ajiproval  to  use  a  later  revision  of 
referenced  service  information  as  an 
AM()(]  in  accordance  with  paragraph  (h) 
of  this  su])])lemental  NPRM.  We  have 
not  changed  the  siqiplemental  NPRM  in 
this  regard. 


Request  To  Include  Warning 
Information 

CAL  sugge.sted  that  the  Boeing  service 
manuals  include  a  warning 
identification  statement  to  alert 
maintenance  personnel  of  the 
inqiortance  of  regulatory  comjiliance. 
(iAL  did  not  include  any  justification 
for  this  request. 

We  agree  that  a  warning  statement 
would  .serve  as  direct  communication  to 
maintenance  personnel  that  there  is  an 
AD  associated  with  certain  maintenance 
actions,  hut  do  not  find  this  additional 
measure  necessary  to  adeipiately 
address  the  un.safe  condition.  VVe  have 
made  no  change  to  the  sujiplemental 
NPRM  in  this  regard. 

(Change  to  Previous  NPRM  (73  FR 
32258,  June  (i,  2U()8j 

The  Costs  of  Comjiliance  .section  in 
the  jnevious  NPRM  (73  FR  32258,  June 
(),  2008)  has  been  changed  to  correct  the 
numher  of  U.S.-registeriul  airplanes 
affected,  'fhe  data  source  u.sed  in  2007, 
which  specified  a  total  of  000  airplanes 
of  U.S.  registry,  ilid  not  provide  an 
accurate  count;  therefore,  we  have  used 
the  current  information  available  to 
determine  that  827  airplanes  of  U.S. 
registry  are  affected  by  the  actions  in 
this  supplemental  NPRM. 

We  have  clarified  the  un.safe 
condition  identified  in  the  previous 
NPRM  (73  FR  32258,  June  0,  2008)  by 
s])ecifying  that  the  jnevious  NPRM 


residts  from  two  in-.service  occurrences 
on  Model  737-400  airjilanes  of  total  loss 
of  boost  |)um|)  jire.ssure  of  the  fuel  feed 
.system,  followed  by  lo.ss  of  fuel  svstem 
.suction  feeil  cajiahility  on  one  engine, 
and  in-flight  shutdown  of  the  engine. 

P’AA’s  Determination 

We  are  jirojiosing  this  sujijjlemental 
NPRM  because  we  evaluated  all  the 
relevant  information  and  determined 
the  un.safe  condition  described 
jn  eviously  is  likely  to  exist  or  develoj) 
in  other  jiroducts  of  the  .same  tyjie 
design.  Certain  changes  described  above 
exjiand  the  .scojie  of  the  jirevious  NPRM 
(73  FR  32258.  June  (i,  2008).  As  a  result, 
we  have  determined  that  it  is  necessarv 
to  reojien  the  comment  jieriod  to 
jirovide  additional  ojijiortunity  for  the 
jjuhlic  to  comment  on  this  supjjlemental 
NPRM. 

Proposed  Requirements  of  the 
Supplemental  NPRM 

'fills  supjilemental  NPRM  woidd 
revise  the  jirevious  NPRM  (73  FR  32258, 
June  0,  2008)  by  projiosing  to  require 
rejietitive  ojierational  tests  of  the  engine 
fuel  suction  feed  of  the  fuel  .system,  and 
corrective  actions  if  neces.sary. 

Costs  of  Compliance 

We  estimate  that  this  jirojiosed  AD 
would  affect  827  airjilanes  of  U.S. 
registry.  We  estimate  the  following  costs 
to  comjilv  with  this  jirojio.sed  AD: 


Action 

Labor  cost 

Cost  per  product 

Cost  on  U.S. 
operators 

Operational  Test  . 

Up  to  12  work-hours  x  $85  per  hour  =  $1,020  per  engine, 
per  test. 

Up  to  $2,040  . 

Up  to  $1,687,080. 

We  have  received  no  definitive  data 
that  would  enable  us  to  jirovide  a  cost 
estimate  for  the  on-condition  actions 
sjiecified  in  this  jiroposed  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  (kide 
sjiecifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  .Subtitle  1, 
.section  108,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  Vll; 
Aviation  Programs"  describes  in  more 
detail  the  scojie  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authorltv  described  in  .Subtitle  VII, 
Part  A,  Suhpart  III,  Section  44701: 
“Ceneral  requirements."  Under  that 
.section.  Congress  charges  the  FAA  with 
jiromoting  safe  Bight  of  civil  aircraft  in 
air  commerce  by  jirescribing  regulations 
for  jiractices,  methods,  and  jirocedures 
the  Administrator  finds  nece.ssary  for 
safety  in  air  commerce.  This  regulation 


is  within  the  .scojie  of  that  authority 
because  it  addre.sses  an  un.safe  condition 
that  is  likely  to  exist  or  develoji  on 
jiroducts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  jirojiosed  AD 
would  not  have  federalism  imjilications 
under  Executive  Order  13132.  This 
jiroijosed  AD  would  not  have  a 
substantial  direct  effect  on  the  .States,  on 
the  relationshij)  between  the  national 
Covernment  and  the  States,  or  on  the 
distribution  of  jiower  and 
resjionsihilities  among  the  various 
levels  of  government. 

For  the  rea.sons  discu.ssed  above,  I 
certify  this  jirojio.sed  regnlation: 

(1)  Is  not  a  "significant  regulatory 
action”  under  Executive  Order  12888, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 


Procedures  (44  FR  11034,  February  28, 
1979), 

(3)  Whll  not  affect  intrastate  aviation 
in  Ala.ska,  and 

(4)  Will  not  have  a  significant 
economic  imjiact.  jio.sitive  or  negative, 
on  a  substantial  numher  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  UFR  Part  39 

Air  transjiortation,  Airc:raft.  Aviation 
.safety,  Incorjioration  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  jirojioses  to  amend  14  CFR  jiart 
39  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  j)art  3‘) 
continues  to  read  as  follows: 

Authurily:  4!)  IJ.S.C.  10(i(<>),  401  i:t.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  hv  adding 
the  following  new  airworthiness 
directive  (AD): 

‘I'lie  Boeing  (lompaiiy:  Oockel  No.  FAA- 
2008-0014:  Oinulonile  IdcMitifitir  2007- 
NM-:i.51-AID. 

(a|  (lommeiits  Due  Dale 

\Vc;  imisl  receive  {:oiniuents  hv  Marcli  18. 
2013. 

(b)  Anw:lecl  ADs 
Noih!. 

(c)  Applicability 

Tliis  .AD  appli(!s  to  all  The  Boeing 
('.oinpany  Model  737-300.  -400.  and  — .aOO 
sciries  airplanes.  cc:rlilicaled  in  any  category. 

(d)  SubjiM:! 

joint  Aircralt  System  ('oin))onent  (|ASC3/ 
Air  Transport  .Association  (A  TA)  of  America 
(kale  2800.  .Aircraft  Fiml  System. 

(e|  llnsaf'e  (Condition 

This  .AD  was  prompted  hy  n;])orts  of  two 
in-ser\  ice  (H:cnrr(!nc(!s  on  Model  737-400 
air|dan<!s  of  total  loss  of  boost  pimi))  pnissnre 
of  the  fiud  feed  systtmi.  followed  hv  loss  t)f 
Imd  system  suction  hied  ca|)ahility  on  one 
(Migine.  and  in-llight  shutdown  of  theimgine. 
We  an;  issuing  this  AD  to  d(!tect  and  cornu  t 
loss  of  the  (Migine  find  suction  fiaal  capability 
of  tln!  fuel  system,  which  in  tin;  event  of  total 
loss  of  the  find  boost  piim|)s  could  result  in 
dual  engine  llameout.  inability  to  restart  the 
engines,  and  consiapient  forced  landing  of 
the  airplane. 

(f)  (Compliance 

(Com|)ly  with  this  AD  within  the 
compliance  times  sjjecifiial.  unless  already 
done. 

(g|  Operational  'Test  and  (Corrcf:tive  Actions 

Within  7. .500  llight  hours  or  24  months 
after  the  idfective  date  of  this  .AD.  whiidiever 
occurs  first:  Perform  an  operational  test  of  the 
laigine  find  suction  feed  of  the  find  system, 
and  do  all  a|)|)licahle  corre{;tiye  actions,  in 
accordance  with  the  .Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-28Al3()7.  dated  May  14.  2012.  Do  all 
ap|)licahle  correctivi;  actions  hefori;  further 
llight.  Repeat  the  operational  lest  thereafter  at 
intervals  not  to  excinnl  7..A()0  llight  hours  or 
24  months.  whii;heyer  occurs  first. 

'Thereafter.  exce|)l  as  pnivided  in  paragraph 
(h)  of  this  .AD.  no  alliirnalivi!  prociulnres  or 
n’petilive  lest  intervals  are  allowiul. 

Ill)  Allernalive  Methods  of  (Compliance 
(AM()(Cs) 

(1)  'The  Manager.  .Seattle  Airi:rafl 
(Certification  Office  (A(CO).  F.AA.  has  the 
authority  to  approve  AMO(Cs  for  this  AD.  if 
nnpiesic'd  using  the  procediiriis  found  in  14 


(CFR  39.19.  In  accordance  with  14  (CFR  39.19. 
send  your  request  to  your  iirincijial  inspector 
or  local  Flight  .Standards  District  Office,  as 
ajiprojiriate.  If  .sending  information  directly 
to  the  manager  of  the  A(CO.  send  it  to  the 
attention  of  the  person  identified  in  the 
Related  Information  section  of  this  AD. 
Information  may  he  emailed  to:  !)-ANM- 
.S’eo///e-/\  (.’0-/1  A/Of.’-/ff‘</ue.s/.s@/ou. gov. 

(2)  Bidiire  using  any  a])proy(!d  AMO(C. 
notify  your  apjiropriate  principal  insiieclor 
or  lacking  a  principal  inspector,  the  manacm' 
of  the  local  flight  standards  district  office/ 
certificate  holding  district  (dfice. 

(i)  Related  Information 

(1)  I'or  more  information  about  this  AD. 
contact  .Sue  l.uciiM'.  Aerospace  Fngineiir. 
Propulsion  Branch.  ANM-14().S.  KiOl  bind 
Avenue  .SW..  Renton.  Washington  980.t7- 
33.';();  phone:  42.5-917-0438:  fax:  42.5-917- 
0590:  (Miiail:  sii7.aniw.hicwi'®faa.{’ov. 

(2)  For  service  information  identified  in 
this  AD.  contact  Boeing  (Commercial 
Airplanes.  Attention:  Data  &  .Sia  vices 
Management.  P.O.  Box  3707.  MfC  211-05, 
.Seattle.  WA  98124-2207:  telephone;  20()- 
544-5000.  extension  1;  fax  200-700-5080; 
Inti;rnet  /i///j.s;//n  u  n-.my/jof?/ng/7ef;/.(  o/n.  You 
may  reyi(;w  co])ies  of  the  referenc(;d  service; 
infeirmatiem  iit  the;  F/\A.  'Transpe)rl  Aiiqilane; 
Dire;e:te)nite;,  1001  Line!  /\ve;nue;  .SW..  Rentem, 
Wiishingtem.  Feir  infeirmatiem  em  the; 
aviiilahilitv  eif  this  m:ite;ri:il  !it  the;  FAA.  e:all 
42.5-227-1221. 

Issue;el  in  Rentem.  Washingtem  ein  )anuarv 
18.2013. 

Mii:hael  Kas/.ycki, 

Aclinfi  Mdiuigar,  'I'rnnKpnvt  Airplaiu; 
Diivctorala.  Aircraft  Certification  Service. 
it  R  Deie:.  2lli;t-Ul<),54  l■■illal  l-29-i:t:  K:45  ain| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-201 3-0031;  Airspace 
Docket  No.  12-AWA-7] 

RIN  2120-AA66 

Proposed  Amendment  of  Class  C 
Airspace;  Nashville  International 
Airport,  TN 

AGENCY:  Fiidejral  Aviation 
Administration  (FAA),  DO'T. 

ACTION:  Notice  ol  pro|)osed  rulemaking 
(NFRM). 

SUMMARY:  'This  action  |)roj)o.ses  to 
modify  the  Nashville  International 
Airport,  'TN,  (Class  (C  airspace  area  hy 
removing  a  cutout  from  the;  surface  area 
that  was  put  in  ])lace  tei  accommodate 
operations  arounel  an  airport  that  is  now 
jiermanently  closed.  'The  FAA  is 
projiosing  this  action  to  return  the  Class 
C  airspace  area  to  the  standard 
configuration  and  enable  more  efficient 


operations  at  the  Na.shville  International 
Airport. 

DATES:  Comments  must  he  received  on 
or  before  Ajn  il  1,  2013. 

ADDRESSES:  .Send  comments  on  this 
propo.sal  to  the  U..S.  Department  of 
'Transportation.  Docket  Ojmrations,  M- 
30,  1200  New  Jersey  Avenue  .SE..  West 
Hnilding  (hound  Fioor,  Room  VV12-140. 
Wa.shington.  D(C  20.590-0001;  telephone: 
(202)  300-9H20.  You  must  identify  FAA 
Docket  No.  FAA-201 3-0031  and  ' 
Airspace  Docket  No.  12-A\VA-7,  at  the 
beginning  of  your  comments.  You  may 
akso  submit  comments  through  the 
Internet  at  hit j)://mv\\'.ivgiil(it ions. gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Callant,  Airspace  Policy  and  AT(C 
Procedures  Crouji,  Office  of  Airsjiace 
Services,  Federal  /\viation 
Administration.  800  Independence 
Avenue  .SW.,  Washington.  DC  2055)1; 
telejihone:  (202)  207-8783. 
SUPPLEMENTARY  INFORMATION; 

(Comments  Invited 

Intere.sted  parties  an;  invited  to 
participate  in  this  jnojjo.sed  rulemaking 
hy  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
(Comments  that  provide  the  factual  basis 
snp|)orting  the  views  and  suggestions 
])resented  are  particularly  heljifnl  in 
developing  reasoned  regulatory 
decisions  on  the  propo.sal.  Comments 
are  sjiecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  pro])o,sal. 

(’.onnmmications  should  identify  both 
docket  numhers  (FAA  Docket  No.  FAA- 
2()1.3-()()31  and  Airsjiace  Docket  No.  12- 
AWA-7)  and  he  submitted  in  trijilicate 
to  the  Docket  Management  Facility  (see 
ADDRESSES  section  for  addre.ss  and 
jjhone  number).  You  may  also  submit 
comments  through  the  Internet  at 
http:/ /w'ww. voguhitions.gov. 

(iommenters  wi.shing  the  F’AA  to 
acknowledge  receiifi  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  .self-addressed,  stamjied 
postcard  on  which  the  following 
statement  i.s  maile:  “Comments  to 
Docket  Nos.  FAA-2()1 3-0031  and 
Airsj)ace  Docket  No.  12-AWA-7.”  The 
postcard  will  he  date/time  .stamj)ed  and 
returned  to  the  commenter. 

All  communic:ation.s  received  on  or 
before  the  spec:ified  closing  ilale  for 
comments  will  he  considered  before 
taking  action  on  the  proposed  rule.  The 
propo.sal  contained  in  this  action  may 
he  changed  in  light  of  comments 
received.  /\11  comments  submitted  will 
he  available  for  examination  in  the 
l)ul)lic  docket  both  before  and  after  the 
clo.sing  date  for  comments.  A  report 
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summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  he  downloaded  through  the 
Internet  at  http://\v\\  \v.w}^ul(it ions.gov. 

You  may  review  the  public  docket 
containing  the  j)roposal,  anv  i;omments 
received  and  any  final  disposition  in 
person  in  the  Dot:kets  Office  (see 
ADDRESSES  section  for  address  and 
phone  number)  between  9:00  a.m.  and 
.'5.00  j).m.,  Monday  through  Friday, 
excejjt  Federal  holidays.  An  informal 
docket  may  akso  he  examined  during 
normal  business  hours  at  the  office  of 
the  Ea.stern  Service  Center,  Federal 
Aviation  Administration.  Room  210, 

1701  Columbia  Ave.,  College  Park.  CA 
30337. 

Persons  intere.sted  in  being  jjlaced  on 
a  mailing  list  for  future  NPRMs  should 
contact  the  FAA’s  (Iffice  of  Rulemaking, 
(202)  2(57-9(577,  for  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  ap])lication  ])rocednre. 

The  I’njposal 

'I’Ik!  FAA  is  proposing  an  amendment 
to  Title  14,  (iode  of  Federal  Regulations 
(14  (T’R)  part  71  to  modify  the  Nashville 
International  Air])ort  Class  (]  alrs])ace 
area  by  removing  a  cutout  from  the 
Cla.ss  C  surface  area  that  excluded  the 
airspace  within  a  1..‘5  NM  radius  of  the 
former  (iornelia  Fort  Airpark  from  the 
Class  C  surface  area.  Tin;  exclusion  was 
in  place  to  solely  accommodate 
o])erations  at  the  Air])ark.  which  was 
located  about  4  NM  north  northwest  of 
Nashville  International  Airport.  The 
Airpark  is  now  permanently  clo.sed  and 
the  property  sold  for  non-aviation  uses. 
Since  the  original  purpo.se  of  the 
exclusion  no  longer  exists,  the  FAA  is 
j)ro]iosing  to  remove  the  words  “  *  *  * 
excluding  that  airspace  within  a  1..'5- 
mile  radius  of  lat.  3(i°12'()()"  N..  long. 
8(5°42'1()"  W.  (in  the  vicinity  of  Cornelia 
Fort  Air])ark)  *  *  *  ”  from  the  Class  C 
airspace  de.scription.  'fliis  would  re.store 
the  Cla.ss  C  surface  area  to  the  standard 
configuration  of  a  .'5  NM  radius  around 
Nashville  International  Airport  and 
wonld  enhance  the  managcmient  of 
aircraft  o])erations  at  the  air])ort. 

ALso.  a  minor  correction  would  he 
made  to  update  the  geographic 
coordinates  of  the  Nashville 
International  Airport  to  rellect  the 
current  information  in  the  FAA’s 
aeronautical  dataha.se.  This  change 
would  remove  “lat.  3(5°()7'3T'  N.,  long. 
8(5°4()'3.'5"  W.,”  and  insert  “lat.  3(i°()7'28" 
N.,  long.  8(5'’4()'42"  W.”  in  its  place. 


Cla.ss  (i  airspace  areas  are  j)uhli.sh(;d 
in  paragrajjh  4()()()  of  FAA  Order 
74()().9W,  dated  Augu.st  8.  2012  and 
effective  Se])temher  1.'5,  2012,  which  is 
incor|5orated  by  ndenmcc;  in  14  CFR 
71.1.  The  Cla.ss  (i  airspace  area 
modification  ])ropo.sed  in  this  document 
would  he  published  suh.se(|uentlv  in  the 
Order. 

The  FAA  has  determin(;d  that  this 
])ropo,sed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  o])erationally  current. 
Therefore,  this  pro|)osed  regulation:  (1) 

Is  not  a  “significant  regulatory  action” 
under  Executive  Order  128(5(5;  (2)  is  not 
a  “.signific:ant  rule”  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  2(5,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticijjated  imjiact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
j)rocedure.s  and  air  navigation,  it  is 
certified  that  this  propo.siul  rule,  when 
promulgated,  will  not  have  a  significant 
economic  im])act  on  a  substantial 
number  of  small  entities  under  the 
t:riteria  of  tin;  Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  .safety  is  found  in 
Title  49  of  the  United  States  Code. 
Subtitle  1,  Section  10(5  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII,  Aviation  Programs, 
describes  in  more  detail  the  .scope  of  the 
agency’s  authority. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A,  .Suhjjart  I,  Seiction 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  necessary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  u.se  of  airspace.  This  regulation 
is  within  the  scope  of  that  authority  as 
it  would  modify  terminal  airspace  as 
ixKjuired  to  preserve  the  safe  and 
efficient  How  of  air  traffic  in  the 
Nashville,  'I’N,  area. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  lncor|)oration  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
j)ropo.se.s  to  amend  14  CE’R  part  71  as 
follows; 


PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  ])art  71 
continues  to  read  as  follows; 

Aiilhority:  4!)  10(5(g).  40103,  40113. 

40120;  E.O.  108.34.  24  FK  0.30.3,  3  CFR,  1030- 
1003  Coni])..  ]).  380. 

§71.1  [Amended] 

■  2. 1’he  incorjioration  by  reference  in 
14  (T'^R  71.1  of  the  Federal  Aviation 
Admini.stration  Order  7400. 9VV, 
Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012,  and 
effective  September  1.'5,  2012,  is 
amended  as  follows; 

Paragraph  WOO  Suhparl  C— Class  C 
Airspace. 

***** 

ASO  TN  (]  Nashville  International  Airport, 
TN  (Aineniled) 

Nashville  international  Airport.  TN 
(Lat.  30°07'28"  N..  long.  80'’40'42"  VV.) 

Hoiinilaries 

That  airsi)ac:e  extending  u])ward  Iron)  the 
surface  to  and  including  4,000  feet  M.SL 
within  a  3-inile  radius  of  the  Nashville 
International  Airjxn  t;  and  that  airs])ace 
extending  u|)war(l  from  2,100  feet  M.SL  to 
and  including  4,000  feet  M.SL  within  a  10- 
inile  radius  of  Nashville  International  Airport 
from  the  018°  hearing  from  the  airport 
clockwise  to  the  108°  hearing  from  the 
airport,  and  that  airsi)ace  extending  U})ward 
from  2,400  feet  M.SL  to  and  including  4.000 
feel  M.SL  within  a  10-mile  radius  of  the 
airport  from  the  108°  hearing  from  the  airport 
cloc:kwise  to  the  018°  hearing  from  the 
airj)orl. 

Issued  in  Washington.  D(5.  on  )anuary  17, 
2013. 

Cary  A.  Norek, 

Manager.  Airspace  Policy  and  A  TC 
Procedures  Gro np. 

|FK  Doc.  2t)i:i-02().3:i  Filed  l-2!l-i:i:  8:4.3  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-201 2-0922;  Airspace 
Docket  No.  12-ASO-38] 

Proposed  Amendment  of  Class  E 
Airspace;  West  Palm  Beach,  FL 

agency:  Fodoral  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  ])ro])os(;d  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
amend  Cla.ss  E  Airspace  in  the  West 
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I’alm  Beaeh.  FL  anni.  as  new  .Standard 
Instrument  Approach  Procedures 
(SlAPs)  liave  i)een  developed  at  I^alin 
Beach  (bounty  Park  Airport.  Airspace 
reconfiguration  is  nec.e.s.sarv  lor  the 
continued  safety  and  management  of 
instrument  flight  rules  (IFR)  oj)erations 
within  the  West  Palm  Beach.  FL 
airs])ace  area.  This  action  also  would 
nj)date  the  geographic  coordinates  of  the 
airport. 

DATES:  (Comments  must  he  received  on 
or  before  March  18,  2013. 

ADDRESSES:  .Send  comments  on  this  rule 
to:  U.S.  Department  of  Transportation. 
Docket  Operations.  West  Building 
Oround  Floor.  Room  Wl  2-140.  1200 
New  Jersey  SF.,  Washington,  DC]  20.^i90- 
0001;  Telephone:  l-800-047-.'i.')27:  Fax: 
202-403-22.51.  You  mu.st  identify  the 
Docket  Number  F'AA-2012-0922: 
Airspace  Docket  No.  12-A.SO-38,  at  the 
beginning  of  your  comments.  You  may 
also  submit  and  review  received 
comments  through  the  Internet  at 
htip://\\\v\\’.r(i<>iil(it  ions. gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fornito.  Operations  .Su))port  Oroup. 
Fastern  .Service  (ienter.  Federal  Aviation 
Admini.stration.  P.C).  Box  20030, 

Atlanta.  (Georgia  30320:  telej)hone  {404j 
305-03(i4. 

SUPPLEMENTARY  INFORMATION: 

(iomments  Invited 

Interested  ])(!rsons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments, 
as  they  may  desire.  Ciomments  that 
provide  the  factual  basis  sup])orting  the 
vi(;ws  and  suggestions  presented  are 
particularly  helpful  in  develo})ing 
reasoned  regnlatorv  (hicisions  on  the 
proj)o.sal.  ("omments  are  specifically 
invitcid  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy-related  aspects  of  the 
projjo.sal. 

Communications  should  identifv  both 
docket  numbers  (FAA  Docket  No.  FAA- 
2012—0922;  Airsjjace  Docket  No.  12- 
A.S()-38j  and  he  submitted  in  trijilicate 
to  the  Docket  Management  .System  (see 
ADDRESSES  section  for  address  and 
phone  numherj.  You  may  also  submit 
comments  through  the  Internet  at 
http://\\\\\v.i'ogiilalions.gov. 

Persons  wishing  the  FAA  to 
acknowledge  receij)t  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addnj.ssed  stamped 
jjo.stcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  FAA-2l)l 2-0922:  Airspace 
Docket  No.  12-ASO-38.”  The  postcard 


All  communications  received  before 
the  specified  closing  date  for  comments 
will  he  considered  before  taking  action 
on  the  proposed  rule.  'I'he  propo.sal 
contained  in  this  notice  may  he  changed 
in  light  of  the  comments  received.  A 
rejjort  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  he 
filed  in  the  docket. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  he  downloaded  from  and 
comments  submitted  through  http:// 
WWW. rHgiilotions.gov.  Recently 
published  rulemaking  documents  can 
also  he  ac.cessed  through  the  FAA's  Web 
page  at  http://www.foa.gov/oirports_ 

(till  roffic/oirtroffic/pnhlicot  ions/ 
oirspocHOinHndnwnts/. 

Yon  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  address  and 
jjhone  numher)  between  9:00  a.m.  and 
5:00  j).m.,  Monday  through  Friday. 
excej)t  Federal  Holiday.s.  An  informal 
docket  may  also  he  examined  during 
normal  husine.ss  hours  at  the  office  of 
the  Fast(!rn  .Service;  {]enter.  Federal 
Aviation  Administration,  room  350, 

1701  (iolnmhia  Avenue,  (iollege  Park, 
(leorgia  30337. 

Per.sons  inter(;sled  in  being  plac(;d  on 
a  mailing  list  for  fntnre  NPRMs  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  207-9077.  to  reejue.st  a  copy  of 
Advisory  circular  No.  11-2A.  Notice  of 
Propo.sed  Rulemaking  Di.strihntion 
.Sy.stem.  which  describes  the  ajiplication 
procedure. 

The  Proposal 

'file  I’AA  is  considering  an 
amendment  to  Title  14,  Code  of  Federal 
Regulations  (14  CFR)  jiart  71  to  amend 
Class  F  airspace  extending  n])ward  from 
700  fe(;t  above  the  surface  in  the  West 
Palm  Beach.  FL  area.  New  .Standard 
Instrument  Apj)roach  Procedures  have 
been  developcnl  for  Palm  Bt;ach  County 
Park  Airport.  Airsjjace  r(;confignration 
is  micessary  for  the  continued  safety  and 
management  of  IFR  operations  within 
the  We.st  Palm  Beach.  FL,  air.sj)ace  area. 
The  geogra|)hic  coordinates  for  Palm 
Beach  County  Park  Airport  akso  would 
he  adju.sted  to  coincide  with  the  FAAs 
aeronautical  database. 

Cla.ss  F  airspace  designations  are 
l)uhlished  in  Paragraph  0005  of  L’AA 
order  7400. 9W,  dated  August  8,  2012. 
and  effective  .Se|)teml)er  15.  2012,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  F  airspace  designation 
listed  in  this  document  will  he; 
l)uhli.shed  suh.secpiently  in  the  Order. 


’fhe  P'AA  has  determined  that  this 
jji'oposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keej)  them  oj)erationally  current.  It, 
therefon;.  (1)  is  not  a  “significant 
regulatory  action”  under  Fxeentive 
Order  1280():  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  f’R  110.34;  February 
20.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Fvalnation 
as  the  anticipated  impact  is  so  minimal. 
.Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  ])rocedur(;s  and  air 
navigation,  it  is  certified  that  this 
proposed  rule,  when  promulgated, 
woidd  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

'I'he  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  United  .States  Code. 
.Subtitle  I,  .Section  108  describes  the 
authority  of  the  FAA  Administrator. 
.Subtitle  VII,  Aviation  Programs, 
de.scrihes  in  more  detail  the  sco])e  of  the 
agency’s  authority.  This  pro]io.sed 
rul(;making  is  promulgated  under  the 
authority  de.scrihed  in  .Subtitle  \fil.  Part, 

A.  .Sul)])art  1.  .Section  40103.  Under  that 
sec:tion,  the  FAA  is  charged  with 
pre.scrihing  regulations  to  a.ssign  the  n.se 
of  airs])ace  nec;es.sary  to  ensure  the 
safety  of  aircraft  ami  the  efficient  use  of 
airs])ace.  'rhis  pro])osed  regulation  is 
within  the  scope  of  that  authority  as  it 
would  amend  Cilass  F  airspace  in  the 
West  Palm  Beach,  FL,  area. 

I’his  proposal  will  he  subject  to  an 
environmental  analysis  in  accordance 
with  FAA  Order  1 0.50.1  E, 
“Environmental  Impacts:  Policies  and 
Procedures”  ju'ior  to  any  FAA  final 
regulatory  action. 

Lists  of  Subjects  in  14  (]FR  Part  71 

Airs})ace.  lncor|)oration  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proj)o.ses  to  amend  14  CFR  part  71  as 
follows; 

PART  71— DESIGNATION  OF  CLASS  A, 

B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  'Fhe  authority  citation  for  part  71 
i:ontinue.s  to  read  as  follows: 

Authority:  4!)  lI..S.t:.  106(g):  40103.  40113, 
40120:  K.O.  108.54.  24  I-K  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


will  he  date/time  stamped  and  returned 
to  the  commenter. 
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§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  (iFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9\V, 

Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012.  effective 
S(ipteml)er  l.'i,  2012,  is  amended  as 
follows: 

Pdidgmpli  (i()()5  Class  H  Airspace  Anuis 
Lxt(;n(lin{>  Upward  From  700  Fact  or  Mora 
Above  the  Surface  of  the  Earth. 

•k  -k  -k  -k  -k 

ASO  FI.  E5  West  Palm  Beach,  FI, 

I  Amenilecll 

West  Palm  Beach,  Palm  Beac:h  International 
Airport,  M. 

(Lat.  2(j°4()  a!l"  N..  long.  8()°.5'44"  \V.) 

Palm  Beach  tioimty  Park  Air])ort 
(Lat.  N..  long.  80°5'()"\V.) 

That  airs])ace  extending  ipnvard  from  7()t) 
l'e(!t  above  the  surl’ac:e  within  a  H)-mile  radius 
of  Palm  Beach  International  Airport,  and 
within  a  8. 7-mile  radius  of  Palm  B(;ach 
(ioimty  Park  Airport. 

IssiuhI  in  (ioll(!g(!  Park,  thiorgia,  on  lamiarv 
18.2012. 

Barry  A.  Knight, 

Manager.  Operations  Support  Group.  Eastern 
Sendee  Center.  Air  Traffic  Organization. 

IKK  Doc.  20i:t-02().">()  Filed  H;4.'i  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-20 1 2-0831 ;  Airspace 
Docket  No.  12-AEA-13] 

Proposed  Amendment  of  Class  E 
Airspace;  Kingston,  NY 

AGENCY:  Federal  Aviation 
Admini.stration  (FAA),  DOT. 

ACTION:  Notice  of  proi)o.sed  rulemaking 
(NPRM). 

SUMMARY:  This  action  jn'ojioses  to 
amend  Glass  E  Airspace  at  Kingston. 

NY,  creating  controlled  airspace  to 
accommodate  new  Standard  Instrument 
Apjiroach  Procedures  at  King.ston-Ulster 
Airport.  This  action  would  enhance  the 
safety  and  airsjjace  management  of 
In.strument  Flight  Rules  (IFR)  ojierations 
at  the  airport.  'Phis  action  also  would 
update  the  airport’s  geographic 
coordinates. 

DATES:  Gomnients  mu.st  he  received  on 
or  before  March  18.  2013.  The  Director 
of  the  Federal  Register  approves  this 
incorporation  hv  refenmc:e  action  under 
title  1,  Ciode  of  Federal  Regulations,  part 
51,  subject  to  the  annual  revision  of 
FAA  Order  7400.9  and  publication  of 
conforming  amendments. 


ADDRESSES:  Send  comments  on  this  rule 
to:  U.S.  Department  of  Transportation, 
Docket  Operations,  West  Building 
Ground  Floor,  Room  Wl  2-140,  1200 
New  Jersey  SE.,  Washington,  DG  20590- 
0001;  Telejihone:  1-800-047-5527;  Fax; 
202-493-2251.  Yon  must  identify  the 
Docket  Numher  FAA-201 2-0831; 
Aiisj)ace  Docket  No.  12-AEA-13  at  the 
beginning  of  your  comments.  You  may 
also  submit  and  review  received 
comments  through  the  Internet  at 
http://\v\v\v.rogul(itions.aov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fornito,  ()))erations  .Support  Grou]i, 
Ea.stern  .Service  Genter,  Federal  Aviation 
Administration,  P.O.  Box  20030, 

Atlanta,  Georgia  30320;  telephone  (404) 
305-0304. 

SUPPLEMENTARY  INFORMATION: 

(iomments  Invited 

Intenisted  per.sons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments, 
as  they  may  desire.  (Comments  that 
})rovide  the  factual  basis  supporting  the 
views  and  suggestions  j)resente(l  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
]jroposal.  Gomnients  are  siiecifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy-related  asjiects  of  the 
pro])osal. 

Gommunications  should  identify  both 
docket  niimhers  (FAA  Docket  No.  FAA- 
2011-0831;  Airspace  Docket  No.  12- 
AEA-13)  and  he  submitted  in  triplicate 
to  the  Docket  Management  .System  (.see 
ADDRESSES  section  for  address  and 
jihone  numher).  You  may  also  submit 
comments  through  the  Internet  at 
http://\v\v\v.rogiil(itions.gov. 

Persons  wi.shing  the  FAA  to 
acknowledge  receijit  of  their  comments 
on  this  action  mu.st  submit  with  tho.se 
comments  a  .self-addre.s.sed  stamped 
po.stcard  on  which  the  following 
statement  is  made;  “Gomnients  to 
Docket  No.  FAA-2()1 2-0831 ;  Airspace 
Docket  No.  12-AEA-13.’’  3’he  jiostcard 
will  he  date/time  stamped  and  returned 
to  the  commenter. 

All  communications  received  before 
the  sjiecified  closing  date  for  comments 
will  he  considered  before  taking  action 
on  the  ])ro|)osed  rule,  'flie  ]iro])osal 
contained  in  this  notice  may  he  changed 
in  light  of  the  comments  received.  A 
report  simimarizing  each  suhstantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  he 
filed  in  the  docket. 

Availability  of  NPRMs 

An  electronic  co|)y  of  this  document 
may  he  downloaded  from  and 


comments  suhinitted  through  http:// 
WWW. rogiilations.gov.  Recently 
inihlished  rulemaking  documents  can 
also  he  accessed  through  the  FAA’s  Web 
jiage  at  http://www.faa.gov/airports_ 
airtraffic/airtraffic/puhlications/ 
airspace  a  in  on  dm  onts/. 

Yon  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  addre.ss  and 
phone  niimher)  between  9:00  a.ni.  and 
5:00  p.ni.,  Monday  through  Friday, 
excejit  Federal  Holidays.  An  informal 
(locket  may  akso  he  (jxamined  during 
normal  business  hours  at  the  office  of 
the  Eastern  Service  ("enter.  Federal 
Aviation  Admini.stration.  Room  210, 

1701  (Y)lumhia  Avenue.  Golh;ge  Park, 
Georgia  30337. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  207-9077,  to  reejnest  a  copy  of 
Advisory  circular  No.  11-2A,  Notice  of 
Propo.sed  Rulemaking  distribution 
System,  which  describes  the  application 
procculure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14,  (iode  of  Federal 
R(;gulation.s  (14  CiFR)  part  71  to  amend 
Gla.ss  E  airspace  at  Kingston,  NY 
j)roviding  the  controlled  air.s])ace 
r(!(juir(Kl  to  su])port  the  new  RNAV  GP.S 
standard  instrument  apj)roach 
j)roc(Hhir(;.s  for  King.ston-Ulster  Airport. 
Gontrolled  airspace  extending  ujjward 
from  700  feel  above  the  surface  would 
h(;  created  for  the  safety  and 
management  of  IFR  operations  at  the 
airport.  The  geograj)hic  coordinatexs  for 
King.ston-l]lst(!r  Airport  also  would  he 
adjusted  to  coincide  with  the  FAAs 
aeronautical  dataha.se. 

Gla.ss  E  airspace  designations  are 
puhlishcxl  in  Paragraph  0005  of  FAA 
Order  7400. 9W.  datinl  August  8.  2012, 
and  effective  September  15,  2012,  which 
is  incorporated  by  reference  in  14  GFR 
71.1.  The  Glass  E  airspace  designation 
listcid  in  this  document  will  he 
])uhlished  suhseciuently  in  the  Order. 

The  FAA  has  (letermined  that  this 
proi)o.sed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fnujuent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
th(;refore,  (l)  is  not  a  “significant 
regulatory  action”  under  Excjcutive 
Order  12800;  (2)  is  not  a  “significant 
rule”  under  DOT  Rcjgulatory  Policies 
and  Procedurcjs  (44  FR  11034;  February 
20,  1979);  and  (3)  does  not  warrant 
])reparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  .so  minimal. 
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Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
projKxsed  rule,  when  promulgated, 
would  not  have  a  significant  econonnc 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

The  FAA's  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  United  States  (lode. 
Subtitle  I,  Section  lOO  descriluis  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII.  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency's  authority.  This  ])roposed 
rulemaking  is  promulgated  under  the 
authority  de.scrihed  in  Subtitle  VII,  Part. 
A.  Snbpart  I.  Section  4()1()3,  Under  that 
.section,  the  FAA  is  charged  with 
prescribing  regulations  to  a.ssign  the  use 
of  airspace  necessary  to  (msure  the 
.safety  of  aircraft  and  the  efficient  use  of 
airsjiace.  This  proposed  regulation  is 
within  the  scojie  of  that  authority  as  it 
woidd  amend  (Hass  E  airspace  at 
Kingston-Ulster  Air])ort,  Kingston.  NY. 

This  proposal  will  be  subject  to  an 
environmental  analvsis  in  accordance 
with  FA.A  Order  lO.^O.lE. 
“Environmental  lmj)act.s;  Policies  and 
Proc(!dures"  prior  to  any  FAA  final 
njgulatorv  action. 

Lists  of  Subjects  in  14  CFR  Part  71 

Airs])ace.  Incorporation  by  referent;e. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
j)ropo.ses  to  amend  14  UFR  part  71  as 
follows: 


■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  4!)  U.S.C.  10(>{g):  4()1t):{,  40113. 
40120;  F.O’.  108.54.  24  I  K  OoO.'i.  3  Cl  K.  19.59- 
1903  Comp.,  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Admini.stration  Order  7400. 9\Y. 
Airspace  Designations  and  Rejjorting 
Points,  dated  August  8,  2012,  effective 
.Se|)tember  l.'i,  2012,  is  amended  as 
follows; 

Panigraph  (i()()5  dlass  E  Airspacr  Arras 
Extrndinfi  I  Upward  Erom  7(H)  Erri  or  More 
Ahovr  (hr  Siirfacr  ofllir  Earth. 


AHA  NY  K5  Kingston,  NY  lAinimchul] 
Kingslon-Dlslc!!'  Airport 
(Lilt.  41''59'07"  N..  long  73°57'52"  W.) 

That  airsjiacc!  oxtondiiig  iii)war(l  I'rom  700 
l(!(!t  ahovo  llu!  surface!  of  tlu!  Earth  within  an 
8.0-niil(!  radius  of  Kingston-lllstnr  Airport. 

Issnod  in  Colli!g(!  Park.  C(!orgia.  on  jannary 
18.2012. 

Harry  A.  Knight, 

A/n;i<igf!r.  Oprraliaas  Support  (iroap.  Easirrn 
Srrvicr  (hmirr.  Air  Traffic  ()rp,aui/.ation. 

|FR  One:.  201  ;t-()2()42  I'ileMl  t-29-i:t:  H:4.5  ain| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2012-1219;  Airspace 
Docket  No.  12-ASO-43] 

Proposed  Amendment  of  Class  E 
Airspace;  Griffin,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Nettice  of  ])ro])Osed  rulemaking 
(NPRM). 

SUMMARY:  This  action  ])ropose.s  to 
amend  Chiss  E  Airs))ace  iit  Criffin,  CA. 
as  the  Criffin  Non-Diritctional  Beacon 
(NDB)  hits  been  decommissioned  and 
n(!W  Standitrd  Instrument  Ai)proach 
Procedures  (SIAPs)  have  been 
developed  at  Criffin-S])alding  County 
Air])ort.  This  action  would  enhance  the 
safety  and  airsjxice  management  of 
Instrument  Flight  Rules  (IFR)  ojierations 
at  the  airport. 

DATES:  Comments  must  he  received  on 
or  before  March  18,  2013. 

ADDRESSES:  Send  comments  on  this  rule 
to:  U.S.  Depiirtment  of  Transiiortation, 
Docket  Operations,  VVe.st  Building 
Croimd  Floor.  Room  VVl  2-140,  1200 
New  Jersey  SE.,  Washington,  DC  20.590- 
0001:  Teleiihone:  1-800-04 7-.5 527;  Fax: 
202—493-2251.  You  must  identifv  the 
Docket  Number  FAA-2012-1219: 
Airspace  Docket  No.  12-ASO-43.  at  the 
beginning  of  your  comments.  Yon  mav 
also  submit  and  review  n'ceived 
comments  through  the  Internet  itt 
http:/ /www.rarnlat  ions. p,ov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fornito,  ()|)erations  Support  Crouj), 
I'Hi.stern  Service  Center,  Federal  Aviation 
Administration,  P.O.  Box  20030, 

Atlanta.  Ceorgia  30320;  Icilejihone  (404) 
305-0304. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 


such  written  data,  views,  or  arguments, 
as  they  may  desire.  Comments  that 
])rovide  the  factual  basis  supporting  the 
views  and  suggestions  pni.sented  art! 
particidarlv  helpful  in  develo])ing 
rea.soned  regulatory  decisions  on  the 
pro])osal.  Comments  are  sj)ecifically 
invited  on  the  ovenill  regulatory, 
a(!ron:mtical,  (iconomic,  environmental, 
and  energv-related  a.spec:ts  of  the 
])roposal. 

Communications  should  identify  both 
docket  numbers  (FAA  Docktit  No.  FAA- 
2012-1219;  Airspace  Docket  No.  12- 
AS()-43)  and  b(!  submitted  in  trijilicate 
to  the  Docket  Management  Svstem  (see 
ADDRESSES  section  for  itddre.ss  and 
])hone  number).  You  may  also  submit 
comments  through  the  Internet  at 
http:/ /w’W'W’. regulations. rov. 

Persons  wi.sldng  the  FAA  to 
acknowledge  rec.eipt  of  their  comments 
on  this  action  must  submit  with  those 
commeuts  a  .self-addressed  .stamj)(!d 
postcard  ou  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  FAA— 2012-1219;  Airspace 
Docket  No.  12-AS()-43.”  The  ])ostcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

All  comnumic.itions  received  before 
the  sjiecified  closing  date  for  comments 
will  b(!  considered  btifore  taking  action 
on  the  pro])osed  rule.  The  proiiosal 
contetined  in  this  notice  may  be  changed 
in  light  of  the  c:onuuents  received.  A 
report  summarizing  each  substantive 
])ublic  contact  with  FAA  ])ersonnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  (lof;ket. 

Availability  of  NPRMs 

An  electronic  cojiy  of  this  document 
may  be  downloaded  from  and 
comments  submitted  through  http:// 
WWW’. tegnIotions.gov.  Recently 
jjublished  rulemaking  documents  can 
also  be  accessed  through  the  FAA’s  web 
page  at  http://www.foo.gov/(hrpoits_ 
oirtroffic/oirjroffic/puhlications/ 
airspocejnnendinents/. 

You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  dis])osition  in 
person  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  address  and 
])hone  number)  between  9;()()  a.m.  and 
5;(M)  p.ni..  Monday  through  Fridiiy, 
except  Federal  Holidays.  An  informal 
(locket  may  also  be  examined  during 
normal  business  hours  at  the  office  of 
the  Ea.stern  Service  Oent(!r,  Inuieral 
Aviation  Admiidstratiou,  room  350. 

1701  ('.olumbia  Avenue,  Uolhtge  Park, 
(uiorgia  30337. 

Persons  intere.stcul  in  being  placed  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  207-9677,  to  recpiest  a  copy  of 
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Advisory  circular  No.  11-2A.  Notice  of 
Pro|)osed  Rulemaking  distribution 
.System,  which  descril)es  the  ajiplication 
])rocedur(;. 

The  Proposal 

'I’he  FAA  is  considering  an 
amendment  to  Title  14,  (lode  of  Federal 
Regulations  (14  (IFR)  part  71  to  amend 
(lla.ss  E  airspace  extending  upward  from 
700  feet  above  the  surface  to  supjjort 
new  Standard  Instrument  Aj)])roach 
Procedures  develo])ed  at  (Iriffin- 
.Sjjalding  (lounty  Airport,  (Iriffin,  (lA. 
Airsjjace  reconfiguration  is  necessary 
due  to  the  decommi.ssioning  of  the 
CJriffin  ND13  and  cancellation  of  the 
NDB  approach,  and  for  continued  safety 
and  management  of  IFR  operations  at 
the  airport. 

Class  E  airspace  designations  are 
published  in  Paragra])h  000,1  of  FAA 
Order  7400. 9W,  dated  August  8,  2012, 
and  effective  .September  1.1,  2012,  which 
is  inc:orporated  hv  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  he 
])id)lished  snhsecpiently  in  the  Order. 

'I'he  FAA  has  determined  that  this 
l)ropo.sed  regulation  only  involves  an 
estahlishiid  l)ody  of  technical 
regulations  for  which  frecjiumt  and 
routine  amendments  are  necessary  tc) 
kee])  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12800;  (2)  is  not  a  “significant 
rule"  under  003’  Regidatory  Policies 
and  Proc:ednres  (44  FR  11034;  Fehruarv 
20,  1970);  and  (3)  does  not  warrant 
preparation  of  a  Regidatory  Evaluation 
as  the  anticipated  impact  is  .so  minimal. 
.Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  jirocedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule,  when  promidgated, 
would  not  have  a  significant  economic 
impact  on  a  substantial  numher  of  small 
entities  under  the  criteria  of  the 
Regulatorv  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safetv  is  found  in 
Title  49  of  the  United  .States  Code. 
.Subtitle  1,  .Section  10(5  describes  the 
authority  of  the  FAA  Administrator. 
.Subtitle  VII,  Aviation  Ihograms, 
describes  in  more  detail  the  .scope  of  the 
agency’s  authority.  This  |n'o|)os(!d 
rulemaking  is  promulgated  under  the 
authority  described  in  .Subtitle  VIl,  Part, 
A,  Suhjiart  I,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
pre.scrihing  regulations  to  a.ssign  the  u.se 
of  air.s]3ace  neces.sary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airsjiace.  This  jiroposed  regulation  is 
within  the  .scojie  of  that  authority  as  it 
would  amend  Class  E  airspace  at 


Ch'iffin-.Spalding  (3ountv  Airport,  Griffin, 
CA. 

This  proposal  would  he  subject  to  an 
environmental  analysis  in  accordance 
with  FAA  Order  1 010.1  li, 

“Environmental  Imjiacts;  Policies  and 
Procedures”  prior  to  any  FAA  final 
regulatorv  action. 

Lists  ol  Subjects  in  14  CFR  Part  71 

Airspace,  lncor|)oration  by  reference. 
Navigation  (air). 

The  Proposed  Amenilnient 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  I’he  authority  citation  for  ])art  71 
continues  to  read  as  follows: 

Authority:  49  ll..S.(;.  1()(5(g);  401  ():t.  4011:1, 
40120;  E.O.  108.14,  24  I  K  9.10.1.  .1  Cl-K.  19.19- 
1 90:i  C()in|)..  p.  :189. 

§71.1  [Amended] 

■  2.  I’he  incor])oration  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  74()().9VV, 

Airspace  Designations  and  Rejiorting 
Points,  dated  Augu.st  8,  2012,  effective 
.Sejitemher  11,  2012,  is  amended  as 
follows: 

Paragidijlt  (i()()5  CJlans  E  (lirspacf;  aidcis 
(ixtanding  upward  from  700  foot  or  moro 
ahovo  tho  surfaco  of  tbo  oartli. 
***:*:* 

ASO  (1A  E.1  GrilTm,  GA  lAmendedl 
Griffiii-.S])alding  Comity  .Airport,  Griffin.  GA 
(Lat.  :i:t°i;i'37"  N..  long.  84°lfi':i0"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  snrfaci!  within  a  O.tl-inile 
radius  of  the  Griffin-Spalding  County 
Airjiort,  and  within  2  miles  (Ulher  side  oi  a 
1 :17°  l)(!aring  from  iIk;  airport,  exlimding  from 
the  0.:i-mile  radios  to  10. :i  miles  sontluiasi  of 
the  air|)ort,  and  within  2  inihjs  either  side  of 
a  .'117°  l)(;aring  from  the  airport,  (extending 
from  llu!  (i.:i-nnie  radius  to  lt).:i  miles 
northwest  of  the  airport. 

Issiunl  in  College  Park,  (leorgia,  on  lanuary 
18.  2012. 

Barry  A.  Knight, 

Monagor.  Oporations  Support  Group,  Eastorn 
Sorvico  Contor.  Air  Traffic  Orgaui/.ation. 

IFR  Doc.  2l)i:i-l)2l)48  i'il(!(l  t-2!)-i:i;  8:4.1  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2012-1051;  Airspace 
Docket  No.  12-ASO-39] 

Proposed  Establishment  of  Class  E 
Airspace;  Immokalee,  FL 

AGENCY;  Federal  Aviation 
Admini.stration  (FAA).  DOT. 

ACTION:  Notice  of  jiropo.sed  rulemaking 
(NPRM). 

SUMMARY:  3’hi.s  action  proposes  to 
establish  Class  E  Airsjiace  at  Immokalee. 
FL,  to  accommodate  the  Area 
Navigation  (RNAV)  Global  Positioning 
System  ((iPS)  Standard  Instrument 
Ajiproach  Procedures  at  Big  C.ypress 
Airfield.  This  action  would  enhance  the 
safety  and  airspace  management  of 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport. 

DATES:  Ciomments  must  he  received  on 
or  before  March  18,  2013.  3’he  Director 
of  the  Federal  Register  a})prove.s  this 
incorporation  by  reference  action  under 
title  1,  Code  of  Federal  Rijgulations,  part 
11,  subject  to  the  annual  revision  of 
FAA,  Order  7400.9  and  publication  of 
conforming  amendments. 

ADDRESSES:  Send  comments  on  this  rule 
to:  U.S.  De])artment  of  I’rausportation, 
Docket  Operations,  West  Building 
Cronnd  Floor,  Room  \V12— 140,  1200 
New  lersev  SE.,  Washington,  DC  20190- 
0001;  Telephone:  l-80()-(i47-1127:  Fax: 
202-493-2211.  You  mu.st  identifv  the 
Docket  Numher  FAA-2()12-l()n': 
Airspace  Docket  No.  12-A.SO-39,  at  the 
beginning  of  your  comments.  You  may 
akso  submit  and  review  received 
comments  through  the  Internet  at 
http:/ /w’w'w. regukitioos.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fornito,  (Operations  Support  Oouj), 
Eastern  Service  Center.  Federal  Aviation 
Admini.stration,  P.(0.  Box  2003(5, 

Atlanta.  Georgia  30320;  telejihone  (404) 
3()1-(53(i4. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments, 
as  they  may  desire.  Comments  that 
jirovide  the  factual  basis  supporting  the 
views  and  suggestions  jire.sented  are 
particularlv  heljiful  in  develoinng 
rea.soned  regulatory  decisions  on  the 
projiosal.  (Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy-related  aspects  of  the 
projiosal. 
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Conimunications  should  identify  l)()th 
docket  numbers  (FAA  Docket  No.  FAA- 
2012—1051;  Airspace  Docket  No.  12- 
AS()-30)  and  he  submitted  in  triplicate 
to  the  Doi;ket  Management  System  (.see 
ADDRESSES  section  for  addre.ss  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  at 

Persons  wi.sliing  the  FAA  to 
acknowledge  recei])t  of  their  comments 
on  this  action  mu.st  suhnnt  with  those 
comments  a  self-addre.ssed  stamped 
postcard  on  which  the  following 
.statcmnmt  is  made:  “(Comments  to 
Docket  No.  FAA-2()1 2— 1051 ;  Airsjiace 
Dof:ket  No.  12-AS()-39.”  'I’he  postcard 
will  he  date/time  stami)ed  and  returned 
to  the  conmumter. 

All  communications  received  before 
the  specified  closing  date  for  c:omments 
will  he  considered  before  taking  action 
on  the  jji’oposed  ride.  The  jiroposal 
contained  in  this  notice  may  he  changeil 
in  light  of  the  comments  received.  A 
report  summarizing  each  substantive 
j)uhlic  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  he 
filed  in  the  docket. 

Availability  of  NPRMs 

An  electroinc  cojiv  of  this  document 
may  he  downloaded  from  and 
comments  submitted  through  hHj):// 
WWW. r(‘gul(it ions. gov.  Recently 
published  rulemaking  documents  can 
also  hi!  accessed  through  the  FAA's  Web 
jiage  at  hlti)://www.i(ia.gov/(iirporis_ 
(lirtroffic/airjroffic/puhlicdtioiis/ 
(lirspocojimfmdnwnts/. 

You  may  review  the  public  docket 
containing  the  pro|)osal,  any  comments 
received  and  any  final  disjiosition  in 
piM'.son  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  address  and 
phone  number)  between  9:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday, 
excejit  Federal  Holidays.  An  informal 
docket  may  akso  he  examined  during 
normal  business  hours  at  the  office  of 
the  Fasten!  Service  Center,  Federal 
Aviation  Administration,  room  350, 

1701  (;olumhia  Avenue.  College  Park. 
(Georgia  30337. 

Persons  interested  in  being  jilaced  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  FAA’s  Office  of  Rulemaking. 
(202)  2(j7— 9077.  to  reipiest  a  copy  of 
Advisory  circular  No.  T1-2A,  Notice  of 
Proposed  Rulemaking  distribution 
System,  which  describes  the  ajiplication 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14.  Code  of  Federal 
Regulations  (14  CFR)  part  71  to  establish 
Cla.ss  E  air.sj)ace  at  hnmokalee.  FL, 
|)roviding  the  controlled  airspace 


reijuired  to  support  the  RNAV  (iPS 
standard  instrument  ajiproach 
procedures  for  13ig  Cypress  Airfield. 
(A)ntroll(!d  airspace  extending  upward 
from  700  feet  above  the  surface  would 
he  e.stahlished  for  the  safety  and 
management  of  IFR  operations  at  the 
air|)ort. 

Cla.ss  F  airspace  designations  are 
published  in  Paragraph  0005  of  FAA 
Order  7400.9VV,  dated  August  «.  2012. 
and  effective  September  15,  2012,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  (Mass  E  airspace  designation 
listed  in  this  document  will  he 
published  suh.sequently  in  the  Order. 

The  FAA  has  determined  that  this 
])ropo.sed  regulation  only  involves  an 
e.stahlished  body  of  technical 
regulations  for  which  freipient  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12800;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
20,  1979);  and  (3)  does  not  warrant 
pr(!])aration  of  a  Regulalorv  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  |)rocedur(!.s  and  air 
navigation,  it  is  certified  that  this 
j)ro])o.sed  rule,  when  promulgated, 
would  not  havi!  a  significant  economic 
im])act  on  a  substantial  number  of  small 
entities  under  the  critiiria  of  the 
Regulatory  Flexibility  Act. 

'I’he  FAA’s  authority  to  i.ssue  rules 
regarding  aviation  safety  is  found  in 
M'itle  49  of  the  United  States  Code. 
Subtitle  I,  Section  100  de.scrihes  the 
authority  of  the  FAA  Administrator. 
Subtitle  Vll,  Aviation  Programs, 
de.scrihes  in  more  detail  the  .scope  of  the 
agency’s  authority.  This  proposed 
rulemaking  is  jiromulgated  under  the 
authority  described  in  Subtitle  Vll,  Part. 
A.  Suhpart  1,  vSection  40103.  Under  that 
section,  the  FAA  is  charged  with 
j)rescrihing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  anil  the  efficient  use  of 
airspace.  This  ])ro])osed  regulation  is 
within  the  scope  of  that  authoritv  as  it 
would  establish  C^lass  E  air.s])ace  at  Big 
(’ypress  Airfield,  hnmokalee.  FL. 

This  proposal  will  he  subject  to  an 
environmental  analysis  in  accordance 
with  FAA  Order  1 050.1  E, 
“Environmental  Im|)acts;  Policies  and 
Procedures”  prior  to  any  FAA  final 
regulatory  ai:tion. 

Lists  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  (^.FR  part  71  as 
follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  'fhe  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  IL.S.C.  10()(g);  40103.  40113, 
40120:  F.(L  10H.54.  24  1  R  9,50.5.  3  Cl-’K,  1959- 
190.3  (^oilip..  )).  389. 

§71.1  [Amended] 

■  2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Admini.stration  Order  7400. 9\V, 

Air.sjiace  Designations  and  Rejiorting 
Points,  dated  August  8,  2012.  effective 
September  15,  2012,  is  amended  as 
follows: 

Pimigraph  ()()05  CJass  E  airspaca  (iraas 
axiciuliiig  upward  from  700  fact  or  inora 
ahovi;  llu;  surface  of  the  earth. 
***** 

ASO  FL  F5  Immokaliii!,  FI.  INow] 

Big  (A'|)n!ss  Airfiiild,  FL 
(Lai.  20''19'34"  N..  long.  80“59'17"  VV.) 

Tlial  airs])at:i!  oxlendiiig  upward  Ironi  700 
feiil  al)()Vi!  till)  siirfaei!  within  a  0.7-nuli! 
radius  of  Big  (’.y|)rt!ss  Airfiold. 

Issued  ill  (College  I’ark.  Uoorgia.  ou  |auuary 
1().  2013. 

Midiael  Vermuth, 

Acting  Manager.  Operations  Support  Group. 
Eastern  Service  Center.  Air  Tra  ffic 
Organization. 

IFR  Ooc.  20i;)-()2l)47  Filed  1-29-13:  H:45  aiu| 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  62 
[Public  Notice  8163] 

RIN  1400-AD28 

Exchange  Visitor  Program — Fees  and 
Charges 

AGENCY:  U.S.  De])artment  of  State. 
ACTION:  Pro])osed  rule  with  request  for 
comment. 

SUMMARY:  The  U.S.  Department  of  State 
(Department)  is  pro})o.sing  to  revise 
regulations  to  inc.rease  the  Application 
Fee  for  S])onsor  Designation  or 
Redesignation  and  the  Administrative 
Fee  for  Exchange  Visitor  ()-l  Visa 
Holder)  Benefits  asse.ssed  for  inoviding 
Exchange  Visitor  Program  (EVP) 
services,  in  order  to  recent])  the  costs 


6264 


Federal  Register  /  Vol.  78,  No.  20  /  Wednesday,  January  30,  2013  /  Proposed  Rules 


iiuaiiTod  l)y  the  Dopartnient’s  Bureau  of 
Bdueational  and  Cultural  Affairs 
associated  with  o])erating  aspects  of  the 
Fxchauge  Visitor  Program. 

DATES:  The  De])artmeut  will  accejit 
comments  from  the  public  up  to  April 
1.  2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  any  of  the  following 
methods: 

•  Persons  with  acc(;ss  to  the  Internet 
will  he  able  to  view  and  comment  on 
the  rule  and  su])])orting  documentation, 
including  the  su])porting  cost  study,  hv 
going  to  the  Regulations.gov  Web  site 
h1tp://\v\\’\v.ivgiiI(itions.gov/s(;(ii'(:h/ 
liHgs/honu^.htinl^homfi,  and  searching 
on  docket  ID  DOS-201 0-0214. 

•  Mail  (paper,  disk,  or  CD-ROM 
snhmi.ssions):  IJ.S.  Dejiartment  of  State, 
Office  of  Designation,  SA-.5,  Floor  .5, 

2200  C  Street  NW.,  Washington.  DC 
20.522. 

•  Email:  JExchanges@st(ite.gov.  You 
must  include  the  title  and  RIN  (1400- 
AD28)  in  the  subject  line  of  your 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  J.  Lerner,  De])utv  A.ssislant 
.Secr(itary  for  Private  .S(!ctor  Exchange, 
IJ.S.  Department  of  .State,  SA-5,  Floor  5. 
2200  C  .Street  NW.,  Washington,  DC 
20522,  202-032-2805,  or  email  at 
IExch(ing(is@st(ito.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  Section  810  of  the  United 
.States  Information  and  Educational 
Exchange  Act  of  1948.  as  amended,  22 
U..S.C.  1475e,  and  the  Independent 
Offices  A])])ropriations  Act  of  1952 
(lOAA),  31  U.S.C.  9701.  and  following 
the  guidelines  set  forth  in  Office  of 
Management  and  Budget  (OMB) 

Circular  No.  A-25,  fees  for  the  Exchange 
Visitor  Program  (EVP)  .Servic:e.s  were 
adopted  for  the  first  time  in  2000.  The 
Dej)artment  issued  regulations  to 
establish  sufficient  fees  to  recover  the 
cost  of  administrative  processing  of 
recpiests  for  program  designation  or 
redesignation,  and  certain  .services  for 
exchange  visitor  .status  changes.  OMB 
Circnlar  No.  A-25  directs  the  Agency 
review  of  fees  and  services  every  two 
years. 

The  two  fees  for  the  Exchange!  Visitor 
Program  under  review  are  those  set  forth 
in  22  CFR  02.17(h)(1)  and  (2):  the 
Application  Fee  for  .Sponsor 
Designation  or  Redesignation  and  the 
Admini.strative  Fee  for  Exchange  Visitor 
(J-1  Vi.sa  Holder)  Benefits.  The 
Exchange  Visitor  Program  (EVP) 
provides  foreign  nationals,  utilizing  the 


J-1  Exchange!  Visitor  Vi.sa  (J-1  Vi.sa), 
e)ppe)rtunitie!.s  te)  participate  in  exe:hango 
pre)grams  in  the  Uniteei  .States.  It  is 
aelministereel  anel  ejverseem  by  the  Offie:e! 
e)f  Private  .Se!e:te)r  Exe:hange  in  the 
Bnrexm  e)f  Eelue:atie)nal  anel  Cultural 
Affairs  (ECA/EC).  ECA/EC  is  re!spe)nsil)le! 
fe)r  elesignatiug  eligible  U..S.  gewermnent 
age!ne:ie!.s  auel  puhlie:  anel  private 
e)rganizatie)ns  as  EVd’  .s|)e)nse)rs.  U])e)n 
elexsignatie)!!.  ECA/E’CJ  is  alse)  rexspejnsihle 
feer  the  ewersight  eif  the  EVP  spe)nse)rs. 
ECA/EC  is  e:e)mpri.se!el  e)f  a  Fre)nt  Offie:e! 
anel  thre!e!  .suppe)rting  e)ffie:es:  The  Offie:e 
e)f  Private  Se!e:te)r  Desiguatiem,  the  Office 
e)f  Exe:hange!  Coorelination  anel 
Compliane:e,  the  Office  of  Private  .Se!e:tor 
Exe:hange  Preigram  Aehninistratiem. 

Threu!  eliffeirent  funeling  .stre!ams  funel  all 
of  the  ECA/EC  units  aelministen  ing  anel 
ove!rst!eing  the  EVP,  ine:lueling  all  of  the 
EVP’s  pre)gram  aehninistratiem  activities 
anel  the!  ECA/EC  personnel  e:oueIne:ting 
thexse  ae:tivitie.s. 

These  funeling  streams  are: 

•  A])plie;ation  Fee  fe)r  .S])e)n.sor 
Designation  or  Reelesignatiou  auel  the 
Aelmiiiistrative  Ime  for  Exe:hange  Visiteer 
(J-1  Vi.sa  He)lele!r)  Bemefits:  The 
A])j)lie:atie)n  Fee  is  paiel  by  pre)S|)e!e:tive 
auel  e;urre!nt  EVP  .spe)use)rs  for 
Dexsignation  anel  Reeleisignation, 
re!sj)e!e:tively.  The  Aehninistrative  Fee  is 
l)aiel  by  EVP  .si)e)n.se)rs  e)n  hedialf  of  j-l 
partie:i|)ants  semking  an  aehniui.strative 
benefit  sue:h  as  reinstatement  e)r  e)the!r 
rexpiest  relateel  te)  their  e:urre!nt  e!xe:hange 
visite)!'  pre)gram.  Both  lees  primarilv 
funel  the  Offie:e!  of  Private!  Se!e:te)r 
Designatie)!!  labor  (.salary)  anel  aue;illarv 
e:e).st.s  (e.g.,  staff  travel,  e:e)mmunie:atie)ns. 
anel  utilitieis).  Be)th  ferns  also  funel  the 
Offie;e!  of  Exchange  (meerelinatieni  anel 
Com])liance  ane:illarv  e:e).st.s  anel  will 
fund  the  ancillary  e:e).st.s  of  the  future 
Offie:e  e)f  Private  See:te)r  Exe:hange 
Pre)gram  Aehnini.stratie)n. 

•  .SEVIS  Fees  paiel  by  J-1  Vi.sa 
A])plie:ant.s  anel  Partie:ij)aut.s  to  the  U..S. 
Department  of  Homelanel  Security 
(DIES):  'I'hese  fe!e.s,  via  transfer  on  a 
reimhursahle  basis  from  DH.S  to  the 
Dejjartment  of  .State,  funel  the  Office  of 
Exchange:  Ce)e)relination  anel  Comj)liane;e! 
lahe)!'  (salary)  e:e).st.s;  anel,  in  the  future, 
will  funel  the  Offie:e  e)f  Private  .Se!e:tor 
Exe:hange!  Pre)gram  Aehninistratie)n  labor 
(salary)  e;e).sts. 

•  Bure!au  of  Eelne:atie)nal  auel  Cultural 
Affairs  (ECA)  Buelget:  Approj)riateel 
funels  su])pe)rt  e:ertain  ECA/EC 
personnel  salaries  (or  pe)rtie)ns  e)f 
salarie)s)  auel  ])e)rtie)n.s  e)f  salariexs  e)f 
Bureuui  e)f  Eelue:ation  anel  Cnltural 
Affairs  .Suj)pe)rt  Se!rvie:e!.s  persejiniel  whe) 
a.ssi.st  the  aehninistration  of  the  EVP. 


I’his  rulemaking  e)nly  pre)pe).se!s  e:hange!S 
te)  the  Aj)plie:atie)n  Fee  fe)r  Spe)nse)r 
De!signatie)n  e)r  Reulexsignatie))!.  anel  the 
Aelministriitive  Feu:  fe)r  Exe:hange!  Visiteer 
(J-1  Vi.sa  1  loleler)  Benefits. 

'fhe  e:nrreut  Apj)lie;atie)n  Feu:  for 
.Speensor  De)signatie)n  e)r  Re!eie)signatie)n  is 
.$2700  anel  the  Aelmini.strative  Fee  fe)r 
Exchange  Visite)r  (J-1  Visa  Holder) 
Be!ne!fit.s  is  e:urre!ntly  .$233  per  reKjueisl. 
The  De!j)artment  ])re)pe).se:s  amenehnent 
e)f  l)e)th  fee).s  to:  .$3,982  (an  ine:re!ase!  of 
$1,282)  anel  .$307  (an  ine:re!a.se!  of  $134). 
re!spe!e:tive!ly.  The  proposeel  ine:re)a.se!  in 
the  Aj)])lie:atie)n  anel  Administrative 
Fees  is  primarily  attributable!  to  threu) 
initiatives  relateul  te)  ongoing  or  planne:el 
pre)e;e.ss  improvements  anel  technology 
imi)lementatie)ns.  Thexse  initiativexs  are 
expe!e:teel  to  increase  the  efficiency  anel 
ae:e:nrae:y  e)f  the:  Designation  anel 
Reidexsignatie)!!  Application  rewiew 
proe:exsses  anel  the  level  e)f  .service 
j)re)viele!d  to  EVP  sponseers  by  the  Office 
e)f  Private  .Sector  Exe:hange.  Costs 
assexssments  were  ele!ve!le)j)e!el  by  De!le)itte 
Ceensnlting  LLP  for  e!ae:h  initiative  anel 
aeleleel  into  the  total  e:e).st  basis  that  must 
be:  re!e:e)vere!el  by  the  two  EVP  fee!S. 

'fhe  thre!e  initiative!.s  are: 

•  De!ve!le)pme!nt  e)f  a  Leuirning 
Mauagement  .System  (au  expansie)))  e)f 
the  e:urre!ntly  exi.sting  Le)e:al  Ce)e)relinate)r 
'f raining  Ce!rtifie:atie)n  Moelnle)  neeeleel 
to  memt  EVP  le)e:al  e:e)e)relinate)r  training 
reuiuiremieiits  establisheel  in  new  e)r 
future  EVP  re!gulatie)ns. 

•  De!vele)pment  auel  impleMiiemtatie)!) 
e)f  the  Dexsignation  Preeccxssing  .System. 
whie:h  ce)nsi.st.s  e)f: 

Robust  elee:tre)nie:  content 
management  .sy.stem  for  .storing  anel 
reviewing  nenv  anel  histe)rie;al  spon.sor 
files: 

Electric  file  migration  of  all  hard 
ce)py  .spe)n.se)r  filexs;  anel 

Complaint  Management  Workflow 
Moelnle  fe)r  tracking,  managing,  anel 
reporting  on  all  e:e)mplaints  anel 
ine:ielent.s  re!pe)rteel  to  the  Department 
(e.g.,  seirious  ine:iele!nt.s  re!])orteel  by  EVP 
.spe)nse)r.s  auel  e:e)m])laiuts  re!pe)rte)ei  by 
Exe:hange!  Vi.site)rs  anel  any  inte!re!ste!el 
persons  on  be!half  of  Exe:hange  Visitors 
e)r  e)f  a  ge!ne!ral  nature). 

•  Aelelitie)!)  e)f  a  new  Oifie:e)  of  Private 
.See:te)r  Exe;lnmge!  Pre)grcun 
Aehnini.stratie)!)  in  the  Offie:e!  e)f  Private 
.See:te)r  Exe:hange!  (ECA/EC)  anel  the 
aelelition  of  four  Full-time  Eepiivalent 
em])le)ye!es  (FTEs)  in  the  ECA/EC  I'Tont 
Offie:e!.  which  will  incre!a.se  the  ancillary 
e:e)sts  facte)reel  inte)  the  e;ost  basis. 
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Designation/Redesignation 
Individual  Applications  . 


Current  | 

Proposed 

$2,700 

233 

$3,982 

367 

Increase/ 


History  of  EVP  Fotrs  '‘• 

riu;  Department’s  Bureau  of 
Educational  and  Cultural  Affairs.  OUlce  ^  ^ 
of  Private  Sector  Exc:hauge.  designates 
the  D.S.  goveruiueut.  academic,  and 
private  .sector  entities  to  conduct 
educational  and  cultural  exchange 
programs  pursuant  to  a  broad  grant  ol 
authoritv  provided  hv  the  Mutual 
Educational  and  Cultural  Exchange  Act  ^ 
of  19(il.  as  amended  (Fulhright-Hays  j. 

Act).  22  D.S.C:.  2451  et  serp;  the  ; 

Immigration  and  Nationality  Act.  8  f 

D.S.C.  1 10l(a)(15)(I);  the  Foreign  Affairs 
Reform  and  Restructuring  Act  of  19‘)8.  ^ 

Public  Law  105-277:  as  well  as  other  , 
statutorv  enactments.  Reorganization  ^ 

Plans  and  Executive  Orders.  Under  , 

those  authorities,  over  1 .400  spon.sor  I 

organizations  facilitate  the  entry  ol  more  , 
than  :i00.000  exchange  participants  each 
vear. 

The  Fulhright-Hays  Act  is  the  primary 
.statutorv  authority  for  the  Exchange 
Visitor  Program,  the  jnirjiose  of  the  Ai:t. 
set  forth  in  Section  101.  is  "to  enable 
the  Covernment  of  the  United  States  to 
increase  mutual  imderstanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  by  means  ol 
educational  and  cultural  exchange.” 

The  Act  authorizes  the  President  to 
provide  for  such  exchanges  when  he 
considers  that  it  would  strengthen 
international  cooperative  relations.  The 
language  of  the  Act  and  its  legislative 
history  make  it  clear  that  Congniss 
considered  international  educational 
and  cultural  exchanges  to  he  a 
significant  part  of  the  public  diplomacy 
efforts  of  the  President  in  connection 
with  his  Constitutional  prerogatives  in 
conducting  foreign  affairs. 

In  200(1.  the  Department  examined  its 
current  Exchange  Visitor  Program  fee 
structure  (which  had  been  instituted  by 
the  former  USIA.  prior  to  its  merger 
with  the  Dejiartment)  for  comiiliance 
with  applicable  laws  and  jiolicies.  and 
to  determine  the  approjiriate  level  of 
fees  given  the  exjiansion  of  the  offices 
providing  services.  This  analysis  was 
grounded  on  the  guiding  principle  that 
fees  should  he  fair  and  reilect  the  lull 
cost  to  iierform  the  service;  and  that 
services  jierformed  on  behalf  of  distinct, 
identifiable  beneficiaries  (versus  the 
public  at  large)  should,  to  the  extent 
jHissihle.  he  self-sustaining.  As  a  result 
of  the  review,  it  was  determined  that 
additional  fee  categories  and  increased 


fees  were  retpiired.  ami  the  Department  ad 
published  a  final  rule  on  November  1 .  pr 
2007  (72  1-R  01800).  which  became  th 

effective  December  8.  2007.  <M 

The  2007  fee  rule  identified  the  or 

program  re-designation  process  as  a  ji; 

sejiarate  and  identifiable  service  lor  )- 

which  the  cost  of  such  service  should  he  p; 
recouped.  This  fee  (Application  Fee)  is  pj 
collected  from  over  1.400  academic.  p 

governmental,  anti  jnivate  sector  2i 

si)onsor  organizations.  This  lee  also  o 

includes  the  cost  of  services  arising 
from  a  program  sijonsor’s  recinests  for  (1 

amendments  to  programs,  allotment  il 

rerpiests.  and  updates  of  information,  as  r 
well  as  the  costs  for  program  f 

compliance,  nigulatory  review  and  v 

develo])ment.  outreach,  and  general  1 

program  administration.  Also  I 

established  in  the  2007  fee  rule  was  the  t 
Administrative  Fee  paid  by  sjionsois  on  ; 
behalf  of  1-1  foreign  national  exchange  j 
particii)ants  for  services  jirovided  on  an  j 
individual  basis  and  for  the  sole  benefit  , 
of  the  exchange  particijiant  (i.e.. 
requests  for  exchange  visitor  status 
changes  ol  program  category,  extension 
beyond  maximum  duration,  recjnests  lor 
reinstatement,  recpiests  to  update  the 
.Student  and  F:xchange  Visitor 
Information  System  (SFA/IS)  status,  and 
similar  re(juests).  The  lees  received  for 
these  individual  services  also  include 
an  apjjortioned  share  ol  costs  lor 
regidatorv  review  and  develojiment. 
outreach,  and  general  jirogram 
administration. 

In  2009.  per  guidelines  set  lorth  m 
OMB  Circular  A-25.  the  Department 
conducted  a  biennial  review  of  fees 
established  in  2007.  In  accordanc;e  with 
the  Statement  of  Federal  Finance  and 
At;counting  Standards  No.  4  (SFFAS  4). 
i  th(!  Department  used  an  “activity-based 
costing”  (ABC)  approach  to  develop  a 
'  sustainable  model  to  align  the  costs  ol 
the  program  to  the  sj)ecific  services 
performed  hv  (Iffice  of  Private  Sectoi 
Exchange’s  Qlfice  ol  Designation  on 
hiihalf  of  jirogram  s])onsors  and  other 
])rogram  staktihohhirs.  ABC  is  a  method 
of  identifying  the  work  that  is 
1  pmformed.  how  resources  an;  consumed 
by  that  work,  and  how  that  work 
contributes  to  the  production  ol 
;t.  recjuired  outputs.  The  ABC’  methodology 
enabled  the  development  of  a  hottom-up 
budget  that  factonul  in  forecasts  for 
t  exi)ected  chnnand  of  jn-ogram  services  in 
the  years  when  the  fees  are  effective  and 
1  would  provide  the  program  with 


ade(iuate  resources  to  meet  that  future 
program  demand.  Based  on  this  leview. 
the  Department  established  a  user 
application  fee  of  S2,7()()  for  designation 
or  redesignation,  and  a  tee  ol  $2.i.t  to  he 
jiaid  by  jn'ogram  sjionsors  on  hehall  ol 
)-1  foreign  national  exchange 
participants  recpiesting  individual 
program  servic.es.  I  he  Department 
published  a  final  rule  on  February  25. 
2011  (70  FR  10498).  which  became 
effective  March  28.  2011. 

In  2011.  Deloitte  C'.onsnlting  LLF 
(hereafter  referred  to  as  Deloitte)  began 
its  fee  study  as  part  of  the  biennial 
review  of  the  tees  charged  hv  the 
De])artment.  consistent  with  the 
guidelines  set  forth  in  (1MB  Circular  A- 
25.  In  accordance  with  SFFAS  4. 
Deloitte  used  an  ABC  ai)proach  to  align 
the  costs  of  the  program  to  the 
administration  of  the  Exchange  Visitor 
Program  and  the  associated 
administrative  activities.  Ihe 

methodology  and  the  results  ol  this 
study  are  examined  in  the  tollowing 
.sections. 

Results  of  Fiscal  Year  (FY)  2012  Fee 
Study 


\Mho(loh)<’y 

In  accordance  with  the  SiaWnmnt  of 
Fodoi'ul  Finance  and  Accoaniing 
Standards  No.  4  (SFFAS  4).  Deloitte 
used  an  “activity-based  costing”  (ABC) 
a])])roach  to  develo])  a  sustainable 
model  to  align  the  a.ssociated  (.o.sts  of 
the  EVP  to  the  specific  services 
performed  bv  the  (Iffice  of  Private 
Sector  Designation  on  behalf  of  EVP 
ap])licants.  spon.sors.  ])articipants  and 
other  program  stakeholders.  ABC  is  a 
methoil  of  identifying  the  work  that  is 
performed,  how  resourc:es  are  consumed 
by  that  work,  and  how  that  work 
contributes  to  the  ])roduction  of 
re(|uir(!d  outputs.  This  methodology 
enabled  the  develoj)ment  of  a  cost 
model  that  factored  in  forecasts  for 
exjiected  demand  of  program  services  in 
the  y'ears  when  the  fees  are  effective 
(FY20i:i  and  FY2014)  and  would 
jjrovide  the  jirogram  with  adecpiate 
resources  to  meet  that  future  program 
demand. 

According  to  legi.slative  and 
regidatorv  guidance,  user  charges 
should  he  based  on  the  lull  cost  to  the 
government  of  providing  the  services  or 
things  of  value.  OMB  Circular  A-25 
defines  full  cost  as  all  direct  and 
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indirect  costs  to  any  part  of  the  Federal 
government  of  j)roviding  a  good, 
resource,  or  .service;.  These  t:osts 
include,  hut  are  not  limited  to,  an 
a|)proj)riate  share  of: 

•  Direct  and  indir(;ct  ])ersonnel  co.sts, 
including  salaries  and  fringe  benefits 
such  as  medical  in.surance  and 
retirement. 

•  Physical  overhead,  consulting,  and 
other  indirect  co.sts  including  material 
and  supply  costs,  utilities,  insurance, 
travel,  and  rents  or  imputed  rents  on 
land,  huildings,  and  equipment. 

•  Management  and  supervisory  costs. 

•  Costs  of  enforcement,  collection, 
re.search,  estahlishment  of  standards, 
and  regidation,  including  any  required 
environmental  impact  statements. 

The  generally  ac:cepted  government 
accounting  j)ractices  for  managerial  cost 
accounting,  published  in  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  St(deinent  of  Federal  Financial 
Accounting  Standards  (SFFAS)  No.  4, 
provide  the  standards  for  cost 
definition,  recognition,  accumulation 
and  assignment  as  they  relate  to  the 
r(;cognition  of  full  cost.  'I’liese  standards 
have  been  apjdi(;d  to  the  determination 
of  what  costs  to  include  in  or  exclude 
from  the  Exchange  Visitor  Program  fees. 

To  obtain  data  needed  for  the  cost 
model  using  the  AB(i  methodology,  a 
Labor  Survey  was  conducted  to 
determine  the  time  spent  by  the  Office 
of  I’rivate  Sector  Designation  personnel 
on  EVP  activities.  'I'he  survev  results 
were  taken  into  account  when 
determining  the  two  fees. 

The  results  of  the  Labor  Survey  were 
analyzed  in  conjunction  with  Office  of 
Private;  Sector  D{;signation  salary  data 
(escalated  for  benefits)  to  determine  the 
cost  basis  of  activities  supporting  the 
EVP.  y\dded  to  the  cost  basis  were 
Office  of  Private  Sector  Exchange 
ancillary  costs  (including  the  projected 
ancillary  costs  of  a  planned,  new  third 
office  and  four  additional  FTEs  in  the 
liCA/EC  Front  Office),  costs  for  the 
development  of  a  new  Designation 
Processing  System  and  a  new  Learning 
Management  System,  and  Bur(;au  of 
Educational  and  Cultural  Affairs  and 
D(;partment  of  State  labor  (salary)  costs 
that  support  the  EVP. 

The  model  then  assigned  diret:t  co.sts 
and  allocated  indirect  and  General  and 
Admini.strative  (C&A)  costs  using 
allocation  ratios  to  i.solate  direct, 
indin;ct,  and  G&A  costs.  The  sum  of 
direct,  indirect  and  G&A  co.sts  for 
13(;signation  and  Redesignation 
Ajjj)lications  were  divid(;d  by  the 
projected  number  of  FY  2013  and  FY 
2014  D(;signation  and  Redesignation 
Applications  to  determine  the 
Applic:ation  Fee  for  Sponsor 


Designation  or  Redesignation.  'I’o 
determine  the  Administrative  F’ee  for 
Exchange  Visitor  (J-1  Visa  Holder) 
Benefits,  the  sum  of  direct,  indirect  and 
GikA  costs  for  Exchange  Visitor  Activitv 
Counts  were  divided  by  the  jirojected 
numhc;r  of  FY  2013  and  FY  2014 
Exchange  Visitor  Activity  (kuints;  i.e., 
the  ex])ect(;d  number  of  h(;nefit 
applications. 

The  following  section  de.scrihes  the 
cost  model  .structure  driving  the 
])roposed  fee  changes. 

Cost  Model  Structure 

Model  Overview 

In  summary,  the  EVP  Cost  Accounting 
Model  takes  cost  data  from  the  GS 
Schedule  Bates,  Baseline  EGA  Budget, 
Civilian  Pav  Cost  Data,  Activity  Model 
Cost  Pools,  FTE  Capacity  Calculation, 
LCC  Cost  As.sessinent,  DPS  Cost 
Assessment,  and  Other  Cost  Pools 
modides,  assigns  direc:t  costs  or 
allocates  indirect  and  General  and 
Administrative  (C&A)  costs  using 
allocation  ratios,  and  then  uses  the 
direct,  indirect,  and  C8iA  co.st  pools  to 
calculate  tin;  two  fe(;s  for  the  Fiscal  Year 
(FY)  2013-2014  time  frame. 

'Flu;  Cost  Accounting  Model  contains 
twelve  modules  d(;.scrihed  in  detail  in 
the  following  sections.  Mo.st  modules 
include  an  FY  2013  section  and  an  FY 
2014  .section,  given  the  need  to  enter 
separate  data  for  each  fi.scal  y(;ar.  3’he 
modules  that  onlv  have  one  tab  are 
Home,  CS  Schedule  Bates,  EGA  Baseline 
Budget,  FTE  Capacity  Calculation,  LCC 
Cost  Assessment,  Designation 
Processing  System,  SEVIS  fr  ETE  Data, 
and  Fined  EVP  Fees  FY  2013-2014.  The 
modules  are  .sequenced  to  follow  the 
general  flow  of  calcidations  performed 
by  the  model. 

GS  Schedule  Bates 

The  GS  Schedule  Bates  module 
contains  the  General  Sch(;dule  (CS)  jiay 
scale  figures  for  FY  2012-FY  2014.  The 
figures  for  FY  2013  and  FY  2014  are 
based  on  the  2012  General  Schedule  pay 
scab;.  'Fhese  figures  inform  the  Civilian 
Pay  Co.st  Data  FY13  and  FY14  and  the 
Activity  Model  Co.st  Pools  FY2013  and 
FY2014  modules  and  are  used  to 
determine  Department  labor  co.sts. 

Baseline  EGA  Budget 

The  Baseline  EGA  Budget  module 
contains  the  actual  and  projected 
Bureau  of  Education  and  Cultural 
Affairs  (EGA)  budget  and  hudg(;t 
breakdowns  for  FY  2012-FY  2014. 
The.se  estimates  inform  the  Other  Cost 
Pools  FY  2013  and  FY  2014  modules. 

This  module  al.so  calculates  the 
ancillary  costs  associated  with  Office  of 


Exchange  C'oordination  and 
Compliance,  Office  of  Private  S(;c;tor 
Exchange  Program  Admini.stration,  and 
ECA/EC  Front  Office  personnel.  The 
results  of  this  calculation  are 
documented  in  the  Other  Cost  Pools  FY 

2013  and  FY  2014  tabs  in  the 
“Adju.stment  to  Cost”  column  in  the 
ECA/EC  Non-Labor  Co.st  Pool  table. 

Civilian  Pav  Cost  Data  FY  2013  fr  FY 

2014 

This  module  jjulls  Civilian  Pay  data 
by  (ieneral  Schedule  (CS)  Level  for 
ECA/EC/D  personnel  from  the  CS 
Schedule  Bates  inodide.  The  salaries  of 
the  personnel  are  escalated  for  hen(;fit.s 
according  to  OMB  (Circular  A-7(i.  This 
calculation  is  detailed  further  in  the 
Co.st  Accounting  Model  Data  Sources 
section. 

Activity  Model  Cost  Pools  FY  2013  Ir  FY 
2014 

This  module  displays  the  results  of 
the  Labor  Survev  that  was  conducted  hv 
the  2012  Deloitte  Fee  Study  to 
determine  the  time  spent  hv  ECA/EC/D 
personnel  p(;rforming  activities  related 
to  the  admini.stration  of  the  Exchange 
Visitor  Program.  The  results  are 
disjjlayed  hv  personnel  position  in  the 
form  of  percentages.  This  data  is  then 
multiplied  by  the  e.scalated  salarv 
calculated  in  the  Civilian  Pav  Cost  Data 
module  to  create  Activity  Model  Cost 
Pools  to  determine  the  costs  associated 
with  the  time  spent  by  ECA/EC/D 
j)(;r.sonnel  i)erforming  ac:tivities  related 
to  the  admini.stration  of  the  Exchange 
Visitor  Program.  Finally,  this  module 
includes  a  self-check  feature  to  verify 
the  completeness  and  accuracy  of  user 
entries. 

FTE  Capacity  Calculation 

This  modnle  displays  the  calculation 
the  2012  Deloitte  Fee  Studv  j)erformed 
in  order  to  determine  ECA/EC's  current 
staffing  needs  related  to  fulfilling  its 
mission  of  administering  and  overseeing 
the  EVP. 

Local  Coordinator  Ceiiification  (LCC) 
Trednings  Cost  Assessment 

This  module  displavs  the  co.sts  of 
administering  the  training  certifications 
for  EVP  sponsors’  field  staff  (regional 
and/or  local  coordinators)  through  the 
development  of  an  in-house  Learning 
Management  System  (LMS).  The 
module  al.so  contains  the  total 
expenditures  jiaid  to  an  external  LMS 
vendor  to  administer  the  trainings  while 
the  LMS  is  in  development.  The  results 
of  these  calculations  are  documented  in 
the  Other  Cost  Pools  FY  2013  fr  FY  2014 
tabs  in  the  E(]A/EC  Non-Labor  (iost  Pool 
tables. 
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Dtisiginition  Proct^ssing  Svst(‘m  (DPS) 
(jost  Assfissnu^nt 

This  modulo  displays  the  ostiinatod 
costs  of  the  ll(!signation  Processing 
System  and  Workflow  Module  designed 
to  fully  automate  the  designation  and 
nulesignation  process  in  order  to 
increase  the  Office  of  Private  Sector 
Fxchange’s  efficiency  recpiired  for 
sponsor  nwiews  and  to  eventually 
integrate  with  the  SKVIS  II.  The  results 
of  this  cost  e.stimate  are  documented  in 
the  liCA/I'X;  Non-Lahor  Cost  Pool  tables 
of  the  Other  (A)st  Pools  PY2()13  fr 
PY2()14  modules. 

Other  Cost  Pools  FY  2013  (r  FY  2014 

'fins  module  disj)lays  other  costs 
associated  with  the  Exchange  Visitor 
Program,  including  the  following: 

•  Bureau  of  Educational  and  Cultural 
Affairs,  Office  of  Private  Sector 
Exchange  (ECA/EC)  non-labor  costs 
including  costs  estimates  of  the  Local 
('.oordinator  Training  Certifications, 
Designation  Processing  System,  and  the 
value  of  the  JASZ  Technology  Call 
fienter  Contract  (provides  call  center 
s(!rvices  for  the  J-1  Visa  Helpline). 

•  Bunum  of  Educational  and  (Cultural 
Affairs  (ECA)  labor  costs. 

•  D(^partment  of  State  labor  costs. 

•  D(!partment  of  State  non-lahor  costs. 

Not  all  of  the  costs  outlined  aht)ve  are 

allocated  to  the  two  fees  since  they 
support  the  Bureau  of  Educational  and 
Cultural  Affairs  or  the  entire 
Dcipartment.  The  2012  Deloitte  Fee 
S/n(/\' alloi:ated  appropriate  j)ortions  of 
these  costs  to  the  EVl’  by  F'l’li  ratios. 

The  ETE  ratios  are  calculated  from  data 
|)rovided  by  SFVIS  fr  FTE  Data  module. 

SEVIS  &  FTE  Data 

There  is  only  one  tab  for  the  SEVIS  8- 
ETE  Data  module.  It  dis|)lays  historical 
SEVIS  and  FTE  data.  It  includes 
projected  CY  2013  and  CY  2014 
Designation  and  Rechisignation 
Api)lications,  and  Exchange  Visitor 
Activity  Counts.  Data  in  this  module 
also  generate;  f”rE  projections  ff)r  FY 
2013  and  FY  2014.  This  module 
contains  the  following  sj)(;cific  FTE  data 
for  the  following  organizational  areas: 

•  Bureau  of  Educational  and  (Cultural 
Affairs.  Office  of  Private;  Se;e;te)r 
Exe:hange;.  ()ffie:e;  e)f  Private;  Se;e:te)r 
De;signatie)n  (E(iA/EC/D)  anel  Offie:e;  e)f 
!-]xe;hange;  Ce)e)relinatie)n  anel  Ce)mpliane;e; 
(ECA/EC/ECC). 

•  1  Inman  Re;se)ure:e;s. 

•  Suppe)rt  Se;rvie:e;s. 

•  IIP  Bnelget  Office;  (Bure;au  of 
International  Infeermation  Preegrams). 

•  ECA  Bnelget  Offie:e;. 

•  Pre)gnim  Man:ige;me;nt  Offie:e;. 

•  Bnre;au  of  Eelue:ational  anel  Cidtural 
Affairs  (ECA). 


•  De;partme;nt  e)f  State. 

Ce)st  Assignment  &  Allocatiein  FY  2013 
&  FY  2014 

'rhis  me)ehde;  pedis  the;  elata  frean  the; 
])re;vie)us  me)ehde;s  in  e)rele;r  te;  assign 
elire;e:t  e:e).sts  eer  alle)e:ate;  ineliie;e:t  or(it<iA 
e:e)sts  te;  e;ae:h  fe;e;.  The;  me;the)ei  in  whie:h 
e:e)sts  are;  a.ssigneel  e)r  alle)e:ate;el  varie;s  hv 
e:e).st  e:lassifie;atie)n: 

•  Dire;e:t  e:e).sts  are  e:e)sts  that  e:an  he; 
spe;e:ifie:ally  iele;ntifie;el  with  an  e)utput. 

Feer  elire;e:t  e:e)st.s,  De:le)itte;  feelleeweel  the; 
Dire;e;t  (ieest  A.ssignme;nt  metheeel  te; 
assign  all  re;.soure:e;  e:e)st  te;  e)ne;  e:e)st 
e)hje;e;t.  In  this  e:ase;,  the;  fidl  e:e).st  e)f 
ae:tivitie;s  is  a.ssigneel  te;  the;  fe;e;  fe)r  whie;h 
it  is  ele;te;rmineel  to  he  a  elir(;e:t  e:e)st. 

•  Inelire;e:l  e:e)sts  are;  e;e).sts  of  re;.soure:e;s 
that  are  jointly  or  e:ommonly  useel  te; 
])re)duce;  twe;  e)r  meere;  enitputs  hut  are;  neet 
spe;e:ifie:ally  ielentifiahle;  with  any  one; 
e)ut|)ut.  For  inelire;e:t  e:e)sts,  De;le)itte; 
folle)we;el  the  Pre)rate;el  Cexst  Alle)e:atie)n 
me;the)el  te;  alle)e:ate;  inefire;e:t  e;e)sts  te;  all 
ceest  e)hje;e:ts  hiiseel  een  ])e;re:(;ntage;  e)f  teetal 
elire;e:t  e:e)st  e)f  the;  ele;stinatie)n  e;e),st 
e)hje;e:ts.  In  this  e:ase;,  the;  fidl  e:e)st  in  e;ae;h 
inelire;e:t  e:e)st  pe)e)l  is  split  anel  e;ae:h 
pe)rlie)n  is  then  a.ssigne;el  to  the; 
ai)])ropriate;  fe;e:.  lnelire;e:t  e;e)sts  we;re;  sjelit 
ha.seel  eni  the;  labor  surve;y  :ille)e:alie)ns  te; 
e;ae:h  ae;tivity  type;  (i.e;.,  Applie:atie)n  eer 
Aelministrative). 

•  C^^!A  e:e)sts  are;  the;  e:e).st.s  e)f  suppe)rt 
se;rvie:e;s  that  an  oifie:e:  eer  se;gme;nt 
re;e;e;ive;s  freem  e)the;r  se;gme;nts  e)r  entities. 
(itvA  e:e)sts  e:ale:ulate;el  anel  ap])e)rlie)n(;el 
in  Other  (ie)sl  Peeeels  FY2013  anel  FY2014 
are  alleK:ateel  te;  e;ae:h  e)f  the;  fe;e;s  in  the 
same;  way  inelire;e:t  e.osts  are;  alle)e:ate;el. 

This  methe)el  lor  alle)e:ating  inelire;e:t 
anel  general  anel  aelmini.strative;  (C&A) 
e;e).st  is  fidly  e:e)nsisle;nt  with  e:e)st 
alloe;ation  guiel;me:e;  founel  in  Se;ctie)ns 
133  anel  134  oi  Feiiera I  Accoanting 
Standards  Advisory  Foard  (FASAB) 
Statement  oj  Federal  Financied 
Accounting  Standards  (SFFAS)  No.  4  as 
folleews: 

“133.  Some;time;.s,  it  might  neet  he; 
e;e:e)ne)mie;ally  fe;a.sihle;  te;  elire;e:tly  trae;e  e)r 
a.ssign  e:e)sts  on  a  e:au.se;-anel-e;ffe;e:t  basis. 
The;.se;  may  ine:luele;  ge;neral  manageanent 
anel  .suppe)rt  e;e)sts,  ele;))re;e:iation,  re;nl. 
mainte;nane;e;.  se;e:urity.  anel  utilities 
asse)e:iate;el  with  fae:ilities  that  are; 
e:e)mme)nly  u.seel  by  varieeus  se;gme;nts.” 

“134.  The;se;  sui)pe)rting  e:e)sts  e:an  he 
alle)e:ate;el  te;  se;gme;nts  anel  e)ut]nits  e)n  ii 
|)rorate;el  basis.  The;  e:e).st  alloe:ation.s  may 
inve)lve;  twe;  steps.  The;  first  step 
alle)e:ate;s  the  e:e)sts  e)f  support  .se;rvie:e;.s  te; 
se;gme;nt.s,  anel  the;  se;e:e)nel  step  alle)e:ate;.s 
tho.se;  e:e)st.s  to  the;  enitputs  eif  e;ae;h 
.se;gme;nt.  The;  e;ost  alle)e;eitie)n.s  are 
usually  ha.se;el  em  a  relevant  e:e)mme)n 
elenenninateir  sue:h  as  the;  numl)e;r  eif 
e;mple)ye;e;.s,  sepiare  footage;  eif  eiffice; 


spae;e;,  eir  the  amenmt  eif  eliree:t  e;e).sts 
ine:urre;el  in  se;gme;nts.“ 

Fee;  Cost  Poeils  FY  2013  &  FY  2014 

rhis  nmelule  pulls  elata  frenn  the;  Cost 
Assignment  and  Allocation  meielule;  anel 
grenijis  it  inte;  total  elire;e;t,  inelire;e:t,  anel 
t]i<£A  e:ost  peiols.  It  the;n  eliviele;.s  ecie.h  e)f 
the)se;  e:o.st  ])ool  amounts  by  the;  total 
pre)je;e:te;el  SEVIS  ae:tivity  units  te; 
ile;te;rmine;  e;ae:h  fe;e;’s  eliree;t,  ineiire;e;t, 
anel  (i&A  com|)e)ne;nt.s.  It  alse;  sums  each 
of  the;se;  e:o.st  e:e)mpe)ne;nts  te;  preiviele  the; 
teital  feir  e;ae:h  fe;e;  lor  FY  2013  ;mel  FY 
2014.  Finally,  this  mejelule;  ine:luele.s  a 
.se;lf-e:he;e;k  feature;  to  verify  the; 
e:e)m])le;te;ne;s.s  anel  ae:e:urcie:y  of  u.ser 
e;ntrie;.s. 

Final  EVP  Fee;s  FY  2013-2014 

'Phis  moelule;  aelels  the;  total  ceists  anel 
SEVIS  Ae;tivity  Units  feir  FY  2013  anel 
l’Y2014  freim  ihe  Fee  Cost  Pool  nmelule 
in  e)rele;r  te;  j)re)viele;  fee;.s  that  are;  ha.se;el 
een  a  twe)-ye;ar  fee;  life;e;ve:le;  e:e)n.si.ste;nt 
with  the;  guielelines  .set  feerth  in  OMB 
Cire:ular  A-2.')  re;epiiring  e:urre;nt  Preegram 
Spe)nse)r.s  te;  aj)])ly  fe)r  Re;ele;signatie)n 
status  every  twe;  years.  It  alse;  ine:luele;.s 
a  .self-e;he;ck  fe;atnre  te;  verify'  the; 
e:e)mplete;ne;s.s  anel  ae:e:ureie:y  e)f  u.ser 
e;ntrie;.s. 

Cost  Ae:counting  Meidel  Data  Sourf:e;s 

CS  Schedule  Bates 

The  2000.  2010,  2011,  anel  2012 
Ce:ne;ral  Se:h(;ehde  Pay  Tal)le;.s  anel  the 
2011  SES  Pay  Rates  leer  the;  \Va.shingte)n- 
Baltime)re-Ne)rthe;rn  Virginia  Le)e:ality 
were  e)l)taine;el  from  the;  IJ.S.  Offie:e;  eef 
Pe;rse)nne;l  Manage;me;nt. 

Baseline  ECA  Budget 

Bure;au  e)f  Eehie:ational  anel  Cultural 
Affairs  (ECA)  provieleel  the;  ae;tual 
Eehie;ational  anel  (iidtural  Exe;hange 
Preegrams  l)uelge;tary  elata  fe)r  FY  2011, 
anel  pre)je;e;te;el  huelgetarv  elata  for  FY 
2012.  FY  2013,  anel  FY’2014. 

Civilian  Pay  Cost  Data 

Fe)r  the;  elata  in  the;  Civilian  Pay  Cost 
Data  me)ehde;,  E(iA  pre)viele;el  Deleeitte; 
with  e;;ie:h  ECA/EC/D  e;m])le)ye;e;’.s  CS 
level,  anel  the;n  Deleeitte;  u.seel  the;  Ste;])  .I 
saliiry  a.s.sum])tion  fe)r  e;ae:h  level  te; 
ele;te;rmine;  the;  salary  te;  he;  entereel  for 
e;ae;h  emple)ye;e;.  This  figure;  was  then 
e;se:alate;el  by  30.2.‘5%  to  e:apture  benefits. 
This  pe;re;e;ntage;  is  the  guielance;  given 
for  average;  l)e;ne;fits  e;se:alatie)n  in  OMB 
Circular  A-70  Perfeermance  of 
('e)mme;re:ial  Ae:tivities,  Att;ie;hme;nt  C — 
Cale:ulating  Puhlie:-Private;  (k)mpe;titie)n 
(mst.s. 

Activity  Model  Cost  Pools 

The;  eenly  elata  in  the;  Activity  Model 
Cost  Pools  meeelule;  is  the;  Labor  Survey 
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results,  'rhis  input  was  aceoniplished  hv 
converting  the  hours  each  res|)on(lent 
recorded  for  tlieir  j)ositiou  and  for  each 
activity  they  performed  during  the 
l.al)or  Survev  into  percentages  of  FTEs. 

Ia)(:(iI  (Coordinator  (Cart ificat ion  (L(C(C) 
Trainings  (Cost  Assessinant 

I'XiA  provided  the  expenditures  to 
date  spent  on  external  Learning 
Management  System  (LMS)  vendor.  The 
cost  estimate  for  the  in-lion.se  LMS  was 
based  on  Deloitte's  own  estimate  using 
interviews,  training  system 
recinirements,  snhject-matter  exjjerts, 
and  industry  stamlards. 

Dasignation  Procassing  Svstain  (DPS) 
(Cost  Assassnwnt 

The  cost  e.stimates  for  the 
development  of  the  Designation 
IVocessing  Sy.stem,  Electronic  File 
Cionversion.  and  Complaint 
Management  Workflow  Modidc;  were 
hasiul  on  Deloitte’s  own  estimate  using 
intervicnvs,  ECA/EC  system 
recinirements,  snhject-matter  exj)erts, 
and  industry  standards. 

Other  (Cost  Pools 

The  data  from  Other  Co.st  Pools  is 
derived  from  the  CCS  Schednie  Pates, 
Paseline  E(CA  Budget,  L(C(C  (Cost 
Assessment,  DPS  (Cost  Assessment,  and 
SEVIS  &■  ETE  Data  modules. 

•  Dcdoitte  n.sed  the  following  methods 
to  derive  E(',A/EC  non-lahor  cost  data: 

— The  FY2()13  and  FY2()14  hndgetary 

data  has  been  taken  from  EGA 
projected  data  found  in  the  Baseline 
E(CA  Budget  module. 

— 'I'he  Local  Coordinator  Certification 
Training  Co.st  Assessment  and  the 
D(!signation  Proce.ssing  (]ost 
Assessment  are  derived  from  the 
calculations  in  L(CC  (Cost 
Assessment  and  DPS  Cost 
Assessment  modides,  resj)ectively. 
— ]ASZ  Technology  Call  Center  contract 
value  was  j)rovided  by  ECA/EC. 

•  All  ECA  labor  cost  data  is  derived 
from  the  FY  2012  Employment 
Compensation  and  Benefits  figure  in  the 
E(CA  Budget  module.  This  figure  is  pro¬ 
rated  by  the  respective  ECA 
organizational  area’s  F’TEs,  and  based  on 
the  FY  2012  Em])loyment  (iompen.sation 
and  Benefits  figure  for  F’Y  2013  aud  F’Y 
2014  estimates. 

•  For  Dejjartment  non-labor  co.sts, 
Deloitte  obtained  the  Total  Dej)artment- 
wide  (jSA  Rents  from  the  Department  of 
State  (Congressiomd  Budget 
Justification — Eiscal  Year  2012. 

SEVIS  (T  ETE  Data 

EfiA/EC  provided  Deloitte  with 
historical  SEVIS  activity  counts 
associated  with  each  fee  for  calendar 


years  (CY)  2007-2011.  ECA/EC  also 
provided  Deloitte  with  actual 
Department.  ECA.  and  liCA/EC  FTE 
hivels  for  FY  2000  through  h'Y  2011  ami 
projected  levels  for  FY  2012.  Using 
these  figures,  Diiloitte  projected  for  FY 
2013  and  FY  2014  .SEVIS  and  F'l’E  data 
in  the  following  manner: 

■  For  .SEVKS  data  projections: 

— ECA/EC;  provided  CY  2007  through 
CY  2011  data. 

— ECA/EC  directcul  the  u.se  of  constant 
CY  2011  counts  for  CY  2012-C;Y  2014. 

■  F’or  FTE  data  projections: 

— ECA/EC  provided  actual  FY2009 
through  I'’Y2011  data. 

— E(]A/EC  provided  projected  FY2012 
data. 

— ECA/EC/D  FY  2013  and  FY  2014  data 
were  projected  at  FY  2012  levels  with 
the  additional  nine  FTEs  calculated 
from  the  FTE  Capacity  Calculation 
(Section  3. .5)  ami  four  additional  FTEs 
that  joined  ECA/EC/D  after  the  Labor 
iSurvev  was  conducted. 

Regulatory  Findings 

Administrative  Procedure  Act 

The  Depijrtment  of  State  is  of  the 
oj)inion  that  the  Exchange  Visitor 
Program  is  a  foreign  affairs  function  of 
the  U..S.  Covernment  and  that  rules 
implementing  this  function  are  exempt 
from  .Sec  .').'i3  (Rulemaking)  and  .Sec  .'j.'54 
(Adjudications)  of  the  Administrative 
Proc:edure  Act  (APA).  The  l)..S. 
Covernment  sujiervises  programs  that 
invite  foreign  nationals  to  come  to  the 
United  .States  to  })articipate  in  exchange 
visitor  jjrograms,  either  direc:tlv  or 
through  private  .sector  program  sponsors 
or  grantees.  When  problems  occur,  the 
U.S.  Government  often  has  been,  and 
likely  will  he,  held  accountable  by 
foreign  governments  for  the  treatment  of 
their  nationals,  regardless  of  who  is 
responsible  for  the  problems. 

The  purpo.se  of  this  rule  is  to  .set  the 
fees  that  will  fund  services  j)rovided  by 
the  Exchange  Visitor  Program  Office  of 
Designation  to  more  than  1,400  sponsor 
organizations  and  300.000  Exchange 
Visitor  Program  jjarticipants.  These 
services  include  oversight  and 
compliance  with  jirogram  recjiurements 
as  well  as  the  monitoring  of  programs  to 
ensure  the  health,  safetv  and  well-h(!ing 
of  foreign  nationals  entering  the  United 
States  (many  ofthe.se  exchange 
programs  and  particijjants  are  often 
fumhid  by  the  U..S.  Covermmmt)  under 
the  aegis  of  the  Exchange  Visitor 
Program  and  in  furtherance  of  its  foreign 
relations  mission.  The  Department  of 
State  represents  that  failure  to  protect 
the  health  and  well-being  of  these 
foreign  nationals  and  their  appropriate 
placemeiit  with  reputable  organizations 


will  have  direct  and  substantial  atlver.se 
effects  on  the  foreign  affairs  of  the 
United  .States. 

Although  the  Dej)artment  is  of  the 
o])inion  that  this  rule  is  exempt  from  the 
rulemaking  ])rovision.s  of  the  APA,  the 
Department  is  publishing  this  rule  as  a 
pro])osed  rule,  with  a  (iO-dav  jjrovisiou 
for  j)uhlic  comment  and  without 
j)rejudice  to  its  determination  that  the 
Exchange  Visitor  Program  is  a  foreign 
affairs  function. 

Begalatory  Elexihilitv  Act /Executive 
Order  13272:  SnudI  Business 

As  disciKsscul  above,  the  Department 
believes  that  this  jiroposed  rule  is 
exempt  from  the  provisions  of  .5  U.S.C. 
.5.'i3.  and  that  no  other  law  r(;quire.s  the 
Department  to  give  notice  of  j)ropo.sed 
ridemaking.  Accordingly  the 
Department  believes  that  this  proposed 
rule  is  not  subject  to  the  requirements 
of  the  Regulatory  Flexibility  Act  (.'5 
U..S.C.(j01,  et  .seq.)  or  Executive  Order 
13272,  .Sec.  3  (b). 

Unfunded  Mandates  Beform  Act  of  1005 

This  proposed  rule  will  not  result  in 
the  expenditure  by  .State,  local  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  .sector,  of  .$100  million  in 
any  year  and  it  will  not  significantlv  or 
uniquely  affect  small  governments. 
'Fherefore.  no  actions  were  deemed 
nece.ssary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
lOO.'i. 

Executive  Order  13175 — (Consultation 
and  (Coordination  With  Indian  Tribal 
(Covernments 

The  Department  has  determined  that 
this  rulemaking  will  not  have  tribal 
implications,  will  not  imjiose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments,  and  will  not 
pre-empt  tribal  law.  Accordingly,  the 
])rovisions  of  Executive  Order  1317.1  do 
not  apply  to  this  rulemaking. 

Small  Business  Begulaton'  Enforcement 
Eairness  Act  of  1000 

'I'liis  proposed  rule  is  not  a  major  ride 
as  defined  by  .1  U..S.C.  804  for  the 
purposes  of  Congressional  review  of 
agency  rulemaking  under  the  .Small 
Business  Regidatorv  IXiforcement 
Fairness  Act  of  1000  (.1  U.S.C.  801-808). 
This  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more:  a  major  increase  in  costs  or 
prices;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  .States-based 
companies  to  compete  with  foreign- 
based  com])anie.s  in  domestic  and 
export  markets. 
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Execiitivf!  Ordf^r  13563  and  Exacntiva 
Order  12866  ’ 

As  diseiKssed  al)()ve.  the  Department  is 
of  the  opinion  that  the  Exchange  Visitor 
Program  is  a  foreign  affairs  function  of 
the  United  .States  (Government  and  tliat 
rules  governing  the  conduct  of  this 
function  are  exempt  from  the 
nHiuirements  of  Kxecutive  Order  128(i(>. 
However,  the  D(!j)artment  has 
neverthele.ss  reviewed  this  proj)os(!d 
r(!gulation  to  ensure  its  consistency  with 
the  regulatory  |)hilo.sophy  and 
princijiles  .set  forth  in  that  Executive 
Order. 

The  D(!partment  has  examined  the 
economic  benefits,  costs,  and  transfers 
associated  with  this  j)roj)o.sed  rule,  and 
declare  that  educational  and  cultural 
exchanges  an?  both  the  cornerstone  of 
II..S.  public  dij)lomacy  and  an  integral 
component  of  American  foreign  policy. 
The  benefits  of  these  exchanges  to  the 
United  States  and  its  peojjle  are 
invaluable  and  cannot  he  momitized;  in 
the  .same  way,  even  one  instance  of  an 
exchange  visitor  having  a  had 
experience  or,  worse,  being  mistreated, 
could  result  in  embarrassment  and 
incalculable  harm  to  the  foreign  policy 
of  the  United  .States.  Therefore,  the 
D(;parfment  is  of  the  opinion  that  these; 
l)(;nefits  of  this  rulemaking  outweigh  its 
costs. 

Executive  Order  12688 

'file  Department  has  niviewed  this 
nigulation  in  light  of  sections  3(a)  and 
3(h)(2)  of  Executive  Order  12988  to 
eliminate  ambiguity,  minimize 
litigation,  estahli.sh  clear  legal 
standards,  and  reduce  burden. 

Executive  Ordeis  12372  and  Executive 
Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  tlu; 
distribution  of  jiower  and 
responsibilities  among  the  various 
levels  of  governm(;nt.  Therefore,  in 
accordance  with  section  (i  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
im|)lications  to  reipiire  consultations  or 
warrant  the  jirejiaration  of  a  fed(;ralism 
summary  impact  statement.  The 
regulations  imiilementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  regulation. 

Paperwork  Ueductiou  Act 

The  information  collection 
r(;(juirements  contained  in  this 
rulemaking  are  pursuant  to  the 
Paperwork  Reduction  Act.  44  U..S.C]. 


(Chapter  3.1  and  OMB  (Control  Number 
140.1-0147.  exj)iring  on  November  30, 
2013. 

List  of  Subjects  in  22  (GFR  Part  82 

Cultural  Exchange  Program. 

Accordingly.  22  (GFR  part  82  is 
l)ro])osed  to  lx;  amended  as  follows: 

PART  62— EXCHANGE  VISITOR 
PROGRAM 

■  1. 3'he  authority  citation  for  ])art  82 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  ]l()1(a)(1.1)()).  1182, 
1184.  1258;  22  U.S.C.  14:11-1442.  2451  (M 
s(!q.;  I’oruign  Affairs  Keforin  and 
Kestmeturing  Act  of  1(198.  Pul).  L.  105-277. 
IDiv.  C.  112  .Stat.  2081  el  se)].;  Reorganization 
Plan  No.  2  of  1977.  .1  Cl  R.  1977  Comp.  p. 

200:  E.D.  12048  of  Marcli  27.  1978:  :t  Cl  R. 
1978CGomp.  p.  108:  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility  Act 
(IIRIRA)  of  1990.  Pul).  L.  104-208,  Div.  C.  110 
.Stat.  3009-540,  as  amended:  Uniting  and 
.Strcmgtliening  Ammica  by  Providing 
A|)propriate  Tools  Reepnred  to  Interccipt  and 
Obstruct  Terrorism  Act  of  2001  (USA 
PA  TRIO  r  AC  T).  Pub.  b.  107-.50.  Sec.  410. 

115  .Stat.  354;  and  the  Enhanced  Horder 
.S(!curity  and  Vi.sa  Entry  Reform  Act  of  2002, 
Pub.  E.  107-173.  110  Stat.  543. 

■  2.  Revise  ^  82.1  7  to  read  as  follows: 
§62.17  Fees  and  charges. 

(a)  Remittances.  Fees  pre.scrihed 
within  the  framework  of  31  U..S.C..  9701 
must  he  submitted  as  directed  by  the 
Department  and  must  he  in  the  amount 
pre.scrihed  by  law  or  regulation. 

(h)  Amounts  of  fees.  The  following 
fees  are  prescribed. 

(1)  For  filing  an  ajjplication  for 
jirogram  designation  and/or 
redesignation  (Form  DS-3038) — 
.$3,982.00. 

(2)  For  filing  an  apjjlication  for 
exchange  visitor  status  changes  (i.e., 
extension  heyoml  the  maximum 
duration,  change  of  category, 
rein.statement.  reinstatement-update 
.SEVl.S  .status,  ECGFMCG  .s])onsor.shi}) 
authorization,  and  permi.ssion  to 
issue) — $387.00. 

Dated:  jamiary  22.  21)13. 

Robin  ).  Lerner, 

Deputy  Assistant  Secretary  for  Private  Sector 
Exchanf>e,  Bureau  of  lulucational  and 
(Adtural  A  ffairs.  Department  of  State. 
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DEPARTMENT  OF  STATE 

22  CFR  Parts  121, 123, 124, 125,  and 
129 

[Public  Notice  8166] 

RIN  1400-AD18 

Amendment  to  the  International  Traffic 
in  Arms  Regulations:  Revision  of  U.S. 
Munitions  List  Category  XVI 

agency:  Department  of  .State. 

ACTION:  Pro])osed  rule. 

SUMMARY:  As  part  of  the  President's 
Export  Control  Reform  effort,  the 
De])artment  of  .State  projioses  to  amend 
the  International  'I’raffic  in  Arms 
Regulations  (ITAR)  to  revise  Category 
XVI  (nuclear  weapons  I'elated  articles) 
of  the  U..S.  Munitions  List  (USML).  The 
revisions  contained  in  this  rule  are  part 
of  the  Department  of  .State’s 
retrosjiective  jilan  under  E.O.  13.')83 
completed  on  Augu.st  17.  2011.  'I’he 
Department  of  .State’s  full  ])lan  can  he 
acce.ssed  at  http://www.state.gov/ 
docmueuts/orgaumition/  181()28.i}df. 
DATES:  'I’he  Dejiartment  of  .State  will 
accept  comments  on  this  jtroposed  rule 
until  March  18,  2013. 

ADDRESSES:  Interested  parties  may 
submit  comments  within  45  davs  of  the 
diite  of  ])uhlication  by  one  of  the 
following  methods: 

•  Email: 

DDTCResponseTeam@state.gov  with  the 
subject  line,  ‘‘I'rAR  Amendment — 
(Category  XYI." 

•  Internet:  At  www.regnlations.gov, 
.search  for  this  notice  hv  using  this  rule’s 
RIN  (1400-AD18). 

CGomments  received  after  that  date 
will  he  considered  if  feasible,  hut 
consideration  cannot  he  a.ssured.  Those 
.submitting  comments  should  not 
include  any  personally  identifying 
infoi  ination  they  do  not  desire  to  he 
made  public  or  information  for  which  a 
claim  of  confidentiality  is  asseited 
hcH;ause  those  comments  and/or 
transmittal  emails  will  he  made 
available  for  jmhlic  in.s])ection  and 
copying  after  the  close  of  the  comment 
period  via  the  Directoiate  ofDefen.se 
'I’lade  (Gonti'ols  Web  site  at 
www.pmddtc.state.gov.  Pai  ties  who 
wish  to  comment  anonymously  may  do 
.so  by  submitting  their  c:omments  via 
www.regnIations.gov,  leaving  the  fields 
that  would  identify  the  commenter 
blank  and  including  no  identifying 
information  in  the  comment  itself. 
(Comments  submitted  via 
www.regnIations.gov  are  immediately 
available  for  jiuhlic  insjiection. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
(Gandace  M.  ).  (Gofoi  th,  Director,  Office 
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of  Defense  Trade  Controls  Policy,  II. S. 
D(!])artinent  of  State,  tcdephone  (202) 
003-2702,  or  email 

DnT('.Ue;sponHeTe(im@st(iit\gov.  A'fTN : 
Regnlatorv  Change.  IJ,SML  Category 
XVI. 

SUPPLEMENTARY  INFORMATION:  'file 
Dinict orate  of  Defense  Trade  Controls 
(DD'l'C),  IJ.,S.  Departnamt  of  .State, 
administers  the  International  'rraffic  in 
Arms  Regulations  (ITAR)  (22  CFR  i)arts 
120-130).  The  items  .snhject  to  the 
jurisdiction  of  the  ITAR.  i.e.,  “defense 
articles,"  are  identified  on  the  ITAR’s 
II.S.  Munitions  List  (USML)  (22  CFR 
121.1).  With  few  exceptions,  items  not 
subject  to  the  exjjort  control  jurisdiction 
of  the  ITAR  are  subject  to  the 
jurisdiction  of  the  Export 
Admini.stration  Regulations  (“EAR.”  l.'i 
CFR  parts  730-774,  which  includes  the 
Commerce  Control  List  (CCL)  in 
Supj)lement  No.  1  to  ])art  774), 
administered  by  the  Bureau  of  Industry 
and  .Security  (BIS),  II. .S.  Df:])artment  of 
Commerce.  Both  the  ITAR  and  the  EAR 
im]3ose  license  reciuirements  on  exports 
and  reexports.  Items  not  subject  to  the 
ITAR  or  to  the  exclusive  licensing 
jurisdiction  of  any  other  agency  of  the 
II..S.  government,  such  as  the 
Dejiarlment  of  Energy,  are  subject  to  the 
EAR. 

Export  Control  Reform  Update 

The  Departments  of  .State  and 
Commerce  de.scrihed  in  their  respective 
Advanced  Notices  of  Proposed 
Rulemaking  (ANPRM)  in  December 
2010  the  Administration’s  plan  to  make 
the  II.SML  and  the  CCL  positive,  tiered, 
and  aligned  .so  that  eventually  they  can 
he  combined  into  a  single  control  list 
(.see  “Commerce  Control  Li.st:  Revising 
Descriptions  of  Items  and  Foreign 
Availability,”  7.1  FR  70004  (December  0, 
2010)  and  “Revisions  to  the  United 
.States  Munitions  Li.st,”  7.1  FR  70931 
(December  10,  2010)).  The  notices  akso 
c:alled  for  the  establishment  of 
jurisdictional  “bright  lines”  between 
items  controlled  by  the  Department  of 
.State  and  items  other  departimaits. 
j)rimarily  the  Department  of  Commerce, 
control.  'I'liis  notice  seeks  to  draw  a 
jurisdictional  bright  line,  hut  largely 
with  respect  to  items  that  are  now 
subject  to  the  jurisdiction  of  the 
Dei)artment  of  Energy. 

Revision  of  Category  XVI 

This  proposed  rule  removes  most  of 
the  articles  enumerated  in  II.SML 
Category  XVI  (nuclear  wea])C)ns  related 
articles).  I’he  provisions  of  22  CFR  parts 
120-130  do  not  ajjply  to  all  equipment, 
technical  data,  or  services  currently 
described  in  Category  XVI  to  the  extent 


that  exports  of  most  such  e(jnipment, 
technical  data,  or  services  are  nmha'  the 
control  of  the  Department  of  Energy 
])ur.suant  to  the  Atomic  Energy  Act  of 
1914,  as  amended,  and  the  Nnclcjar  Non- 
Prolif(;ration  Act  of  1978,  as  amended, 
or  is  a  government  transfer  autliorized 
])nr.snant  to  these  Acts. 

'file  only  articles  now  covered  under 
Category  XVI  that  would  remain  subject 
to  U.SML  control  are  modeling  or 
simulation  tools  that  model  or  simulate 
the  environments  generated  by  nuclear 
detonations  or  the  effects  of  these 
environments  on  systems,  subsystems, 
components,  structures,  or  humans,  and 
technical  data  and  defense  services 
directly  related  to  tho.se  defense  articles. 
In  addition,  nuclear  radiation  detection 
and  measurement  devices  currently 
controlled  in  paragraph  (c)  would 
become  subject  to  the  jurisdiction  of  the 
D(!partment  of  Commerce  under  already 
existing  Export  Control  Classification 
Number  (ECCN)  1  A()()4.c.2  or  2A291.e. 

Conforming  changes  are  made  to 
ITAR  parts  123,  124,  121,  and  129  to 
nanove  reference  to  U.SML  Category 
XVI.  In  addition,  .Sujjjilement  No.  1  to 
Part  12()  will  he  reviscnl  to  remove  the 
following  entries:  (1)  Nuclear  weapons 
strategic  delivery  systems  and  all 
comj)onent.s,  jjarts,  acces.sories,  and 
attachments  specifically  designed  for 
such  .systcans  and  a.ssociated  ecjuijjinent; 
(2)  defense  articles  and  services  specific 
to  design  and  testing  of  nuclear 
weajoons;  and  (3)  nuclear  radiation 
measuring  devices  manufactured  to 
military  .s})ecification.s. 

Request  for  Comments 

As  the  U..S.  Covernment  works 
through  the  proposed  revisions  to  the 
USML,  some  solutions  have  been 
adopted  that  were  determined  to  he  the 
he.st  of  available  options.  With  the 
thought  that  multiple  perspectives 
would  he  beneficial  to  the  USML 
revision  proce.ss,  the  public  is  asked  to 
provide  specific  examples  of  nuclear- 
related  items  whose  jurisdiction  would 
he  in  doubt  based  on  this  revision.  In 
jiarticular,  the  D(!partment  seeks 
comments  on  whether  the  proposed 
paragra])h  (h)  is  aj)propriately  captured 
in  U.SML  Category  XVI  or  if  there  is  a 
more  suitable  control  within  the  U.SML 
or  (]CL. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

'fhe  Department  of  .State  is  of  the 
oj)inion  that  controlling  the  import  and 
export  of  dehm.se  articles  and  .services  is 
a  foreign  affairs  function  of  the  United 
States  Cov(5rnment  and  that  rules 
implementing  this  function  are  exempt 


from  sections  113  (rulemaking)  and  114 
(adjudications)  of  the  Administrative 
Procedure  Act  (APA).  Although  the 
Department  is  of  the  opinion  that  this 
rule  is  exemj)t  from  the  rulemaking 
provisions  of  the  APA,  the  De|)artment 
is  publishing  this  rule  with  a  41-dav 
provision  for  public  comment  and 
without  jjrejudice  to  its  determination 
that  controlling  the  im])ort  and  export  of 
defense  services  is  a  foreign  affairs 
function.  As  noted  above,  and  also 
without  prejudice  to  the  Department 
position  that  this  rulemaking  is  not 
subject  to  the  APA.  the  Department 
previously  published  a  related  Advance 
Notice  of  Propo.sed  Rulemaking  (RIN 
14()()-AC78)  on  Dec:emher  10,  2010  (71 
FR  70931).  and  accepted  comments  for 
00  days. 

Heoidatorv  Flexihilitv  Act 

.Since  the  Department  is  of  the 
opinion  that  this  proposcul  rule  is 
exemj)t  from  the  provisions  of  1  U..S.C. 
113,  theni  is  no  reejnirement  for  an 
analysis  under  the  Regulatory 
Flexibility  Act. 

Unfunded  Mandates  Reform  Act  of  lf)95 

This  pro|)o.sed  rulemaking  does  not 
involve  a  mandate  that  will  resnlt  in  the 
ex})enditnre  by  .State,  local,  and  tribal 
governments,  in  the  aggregate,  or  hv  the 
private  .sector,  of  .SlOO  million  or  more 
in  any  year  and  it  will  not  significantly 
or  unicjiuily  affect  small  governments. 
Therefore,  no  actions  were  deemed 
neces.sarv  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1991. 

Small  Business  Regidatoiy  Enforcement 
Fairness  Act  of  Jf){)6 

This  propo.sed  rulemaking  has  been 
found  not  to  he  a  major  rule  within  the 
meaning  of  the  .Small  Bu.sine.s.s 
Regidatorv  Enforcement  Fairness  Act  of 
199(i. 

Executive  Orders  12372  and  13132 

This  proposed  rulemaking  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  .States,  or 
on  the  distribution  of  power  and 
re.s])on.sihilitie.s  among  the  various 
hn'els  of  government.  Thendore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  proposed 
rulemaking  does  not  have  sufficient 
federali.sm  imijlications  to  recpiire 
considtations  or  warrant  the  j)reparation 
of  a  federali.sm  summary  impact 
.statement.  The  regulations 
imj)lementing  Executive  Oriler  12372 
regard ing  i n t ergo\’ern m ent al 
consultation  on  Federal  programs  and 
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activities  (in  not  aj)ply  to  this  proposed 
ruieinaiving. 

Executive  Orders  12ti(Uiiind  13563 

Kxecutive  Orders  and  12800 

direct  agencies  to  assess  all  costs  and 
iHMieflts  of  available  regnlatorv 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
aj)proaches  that  inaxiinize  net  benefits 
(including  potential  economic, 
environmental,  ])uhlic  health  and  safety 
effects,  distributed  impacts,  and  ecpiity). 
These  lixecutive  Orders  stress  the 
imi)ortance  of  (luantifying  both  costs 
and  hemdlts.  of  reducing  costs,  of 
harmonizing  rules,  and  of  promoting 
flexibility.  The.se  rules  have  been 
designated  ‘‘significant  regulatory 
actions.”  although  not  economically 
significant,  under  section  8(f)  of 
Executive  Order  12888.  Accordingly, 
this  proposed  rule  has  been  ixu'iewed  by 
the  Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12!)6H 

Th(!  Department  of  .Slate?  has  reviewed 
the  pro))o.sed  rulemaking  in  light  of 
sections  8(al  and  8(h)(2)  of  Executive 
Order  12988  to  eliminate  amhignitv, 
miiiimize  litigation,  establish  clear  htgal 
standards,  and  reduce  burden. 

Executive  Order  131 75 

The  D(;partment  of  State  has 
determined  that  this  |)roposed 
rulemaking  will  not  have  tribal 
im])lications,  will  not  impo.se 
substantial  direct  compliance  costs  on 
Indian  tribal  governments,  and  will  not 
jneempt  tribal  law.  Accordingly. 
Executive  Order  18175  does  not  apj)ly 
to  this  j)roposed  rulemaking. 

Puperwork  Reduction  Act 

Notwithstanding  any  other  i)rovision 
of  law.  no  i)erson  is  njipiired  to  respond 
to.  nor  is  subject  to  a  ])enalty  for  failure 
to  comply  with,  a  collection  of 
information,  .suhj(!ct  to  the  retjnirements 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.Ci.  8501  et  seq.)  (PRA).  unless 
that  collection  of  information  tlisplays  a 
currently  valid  OMB  control  number. 
This  projjosed  rule  would  affect  the 
following  aj)])roved  collections:  (1) 
Statement  of  Registration,  DS-2082, 
OMB  No.  140.5-0002;  (2)  Apj)lication/ 
License  for  Permanent  Ex])ort  of 
Uncla.ssified  Defense  Articles  and 
Related  Unclassified  Technical  Data, 
DSP-5,  OMB  No.  1405-0008:  (8) 
A|)|)lication/License  for  Temj)orarv 
lm|)ort  of  Unclassifnid  Dcifen.se  Articles. 
D.SP-81.  OMB  No.  140.5-0018:  (4) 
Nontransfer  and  Use  (Certificate.  DSP- 
88.  OMB  No.  140.5-0021:  (5) 
Apj)lication/License  for  Permanent/ 


Temporary  Exi)ort  orTem))orarv  Imi)ort 
of  (Cla.ssiiujd  Dcifensc;  Articles  and 
(Classified  Technical  Data,  D.SP-85. 

OMB  No.  140.5-0022;  (8)  Application/ 
License;  for  Temj)orarv  1‘Cxport  of 
Unclassified  Defen.se  Articles,  D.SP-78, 
OMB  No.  140.5-0028:  (7)  .Statement  of 
Political  fContrihutions,  Fees,  or 
(Commissions  in  (Connection  with  the 
.Sale  of  D(;fense  Articles  or  .Services, 

OMB  No.  1405-0025:  (8)  Authority  to 
Ex|)ort  D(;fen.se  Articles  and  Services 
Sold  Under  the  Foreign  Militarv  .Sales 
(FMS)  Program.  DSP-94,  OMB  No. 

140.5- 0051:  (9)  Ajjplication  for 
Amendment  to  License  for  Export  or 
Import  of  (Classified  or  Unclassified 
D(;len.se  Articles  and  Related  Technical 
Data.  D.SP-8,  -82.  -74.  -119,  OMB  No. 

140.5- 0092;  (10)  Request  for  Approval  of 
Manufacturing  License  Agreem(;nt.s. 
Technical  Assistance  Agreements,  and 
Other  Agreements,  DSP-.5,  OMB  No. 

140.5- 0098;  (11)  Maintenance  of  Records 
by  R(;gistrant.s,  OMB  No.  1405-0111; 

(12)  Annual  Brokering  Re])orl.  D.S-4142, 
OMB  No.  140.5-0141;  (18)  Brokering 
Prior  Api)roval  (License).  D.S-4148. 

OMB  No.  140.5-0142;  (14)  Projected  .Sale 
of  Major  Weapons  in  .Sup])orl  of  .S(;ction 
2.5(a)(1)  of  the  Arms  Export  (Control  Act. 
D.S-4048.  OMB  No.  140.5-0158;  (15) 
Ex])ort  Declaration  of  Deiense  Technical 
Data  or  .Services,  D.S-4071,  OMB  No. 

140.5- 0157;  (18)  R(;(piesl  for  (Commodity 
Jurisdiction  D(;termination.  D.S-4078, 
OMB  No.  1405-0188;  (17)  R(;(iuest  to 
(Change  End-User,  End-U.se,  and/or 
De.stination  of  Hardware,  D.S-8004, 

OMB  No.  140.5-0178;  (18)  Reque.st  for 
Advisorv  Opinion,  D.S-8001,  OMB  No. 
1405-0174:  (19)  Voluntarv  Disclosure, 
OMB  No.  140.5-0179;  and'  (20) 
Technology  .Security/Clearance  Plans. 
Screening  Records,  and  Non-Disclosure 
Agreements  Pursuant  to  22  CCFR  128.18. 
OMB  No.  140.5-01‘).5.  The  Department 
of  .State  believes  there  will  he  minimal 
changes  to  the.se  collections.  The 
Department  of  .State  believes  the 
combined  effect  of  all  rules  to  he 
puhli.shed  moving  commodities  from 
the  U.SML  to  the  EAR  as  part  of  the 
Administration’s  Export  Control  Reform 
would  decrease  the  numher  of  license 
applications  by  approximately  8(),()()() 
annually.  The  Departm(;nt  of  .State  is 
looking-for  comments  on  the  ])otential 
r(;rluction  in  burden. 

List  of  Subjects  in  Part  121,  128,  124, 
125,  and  129 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  (Chaj)ter  I,  .Suhchaj)ler 
M,  parts  121,  128,  124.  125,  and  129  are 
proposed  to  he  amended  as  follows: 


PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

■  l.'l'he  authority  citation  for  ])art  121 
continues  to  read  as  follows: 

Authority:  .Siics.  2.  :?H.  and  71.  Put),  t..  90- 
029.  90  .Sta'l.  744  {22  II..S.(C.  27.52,  2778. 

2797);  IC.d.  11958.42  FR  4:t11;  .i  Cl  K.  1977 
Comp.  p.  79;  22  ll..S.(C.  2051a;  Put).  L.  105- 
201.  112  .Slat.  1920. 

■  2.  .Section  121 .1  is  amend(;d  by 
revising  U..S.  Munitions  List  Category 
XVI  to  read  as  follows: 

§121.1  General.  The  United  States 
Munitions  List. 

***** 

(Categorv  XVI — Nuclear  Weapons 
Related  Articles 

(a)  I  Reserved  I 

(h)  Modeling  or  simulation  tools  that 
nK)del  or  simulate  the  environments 
generated  by  nuclear  detonations  or  the 
effects  of  tlu;se  environments  on 
svstems,  subsystems,  components, 
.structures,  or  humans. 

(c)  I  Reserved] 

(d)  I  Reserved  I 

(e)  Technical  data  (.see  §  120.10  of  this 
suhchajiter)  and  defense  services  (.see 

§  120.9  of  this  suhchajiter)  directly 
related  to  the  defense  articles 
enumerated  in  jiaragraph  (h)  of  this 
cat(;gorv.  (.See  §  128.20  of  this 
.sul)cha])ter  for  nuclear  related  controls 
and  §125.4  of  this  suhchajiter  for 
exemptions.) 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

■  8.  'fhe  authority  citation  for  part  128 
continues  to  read  as  follows; 

Aiithurity:  Secs.  2.  .88,  and  71.  Pat).  1..  90- 
829.  90  .Sta'l.  744  (22  U.S.C.  2752,  2778. 

2797):  22  U.S.C.  2758;  E.O.  11958.  42  FR 
4811:  8  Cl’R.  1977  C()m|).  p.  79;  22  U.S.C. 
2851a;  22  U.S.C.  2778:  Pul).  1..  10.5-281.  112 
Stat.  1920:  Soc  1205(a).  Pub.  I..  107-228. 

■  4.  .Section  128.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  123.20  Nuclear  related  controls. 

(a)  The  provisions  of  this  suhehapter 
do  not  apply  to  ecjiiipment,  technical 
data,  or  .services  in  (Category  VI  and 
(iiitegtiry  XX  of  §  121.1  of  this 
suhchajiter  to  the  extent  that  the  export 
of  such  eijuipment,  technical  data,  or 
services  is  controlled  by  the  Department 
of  Energy  iiursuant  to  tlie  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Nuclear  Non-Proliferation  Act  of 
1978,  as  amended,  or  is  a  government 
transfer  authorized  pursuant  to  the.se 
Acts,  or  is  controlled  by  the  Dejiartment 
of  (Commerce  jjursuant  to  the  Export 
Administration  Regulations. 
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PART  124— AGREEMENTS,  OFF¬ 
SHORE  PROCUREMENT,  AND  OTHER 
DEFENSE  SERVICES 

■  The  authority  citation  for  ])art  1 24 
continues  to  niad  as  follows: 

Authority:  Secs.  2,  28.  and  71,  I’lih.  I,.  90- 
029.  90  Sta’t.  744  (22  U.S.C.  2752,  2778. 

2797):  h.O.  119.58.  42  I'R  4:111:  ;i  Cll'K.  1977 
Com])..  |).  79;  22  U.S.C.  2051a:  22  IJ.S.Ci. 

2770;  fill).  1..  105-201;  I’ul).  1..  111-200. 

■  ().  Section  124.2  is  amended  hy 
revising  introductory  paragraph  (c), 
removing  paragrajihs  (c)(.5)(iii), 

(c)(5)(ix),  and  (c)(5)(xi),  redesignating 
paragraphs  (c)(5)(iv).  (c)(5)(v),  (c)(5)(vi), 
(c)(.5)(vii).  (c](5)(viii).  (c)(.5)(x). 

(cjirdixii),  and  (c)(r))(xiii)  as  (c)(.5)(iii), 
(c}(5i(iv),  (c)(5](v),  (c)(r))(vi],  (c)(.5)(vii), 
(cjirdiviii),  (c)(5)(ix],  and  (c](5)(x]. 
respectively,  and  then  revising 
redesignated  paragraphs  (c){5)(iv). 
(c)(.5)(vii),  and  (c)(.5)(x),  to  read  as 
follows; 

§124.2  Exemptions  for  training  and 
military  service. 

***** 

(c)  In  addition  to  the  basic 
maintenance  training  exemjition 
provided  in  ])aragra])h  (a)  of  this  section 
and  the  basic  maintenance  information 
exem])tion  in  §  1 25.4(t))(5)  of  this 
snhchajiter.  no  technical  assi.stance 
agreement  is  required  for  maintenance 
training  or  the  performance  of 
maintenance,  including  the  export  of 
snj)])orting  unclassified  technical  data, 
to  NA'I’O  countries.  Australia,  |a]ian, 
and  Sweden  when  the  following  criteria 
can  he  met: 

***** 

*  *  * 

***** 

(iv)  Gas  turbine  engine  hot  .section 
comjionents  covered  hv  IJSML  Category 
XIX(fl(2); 

***** 

(vii)  Chemical  agents  listed  in  IISML 
Category  XIY(a),  hiologit:al  agents  listed 
in  USML  Category  XlV(h).  and 
(upiijjinent  listed  in  USML  Category 
XIV(t](l)(i)  for  dissemination  of  the 
chemical  and  biological  agents  listed  in 
USML  Categories  XlV(a)  and  (h); 
***** 

(x)  Articles  covered  by  USML 
Categories  XVII  and  XXL 
***** 

PART  125— LICENSES  FOR  THE 
EXPORT  OF  TECHNICAL  DATA  AND 
CLASSIFIED  DEFENSE  ARTICLES 

■  7.  The  authority  citation  for  part  12.5 
continues  to  reacl  as  follows: 

Aulhoritv:  S(u:s.  2  and  38,  I’uh.  L.  90-829, 
90  vSlat.  744  (22  U..S.C.  2752.  2778);  !■ .(). 


11958.  42  I'R  4311;  3  Cl'R.  1977  C:()inp.  p.  79; 
22  U.S.C.  2851a. 

■  8.  Section  12.5.1  is  amended  hy 
revising  paragra])h  (e)  to  read  as  follows: 
***** 

§  1 25.1  Exports  subject  to  this  part. 

(e)  The  jirovisions  of  this  snhchapter 
do  not  apjily  to  technical  data  related  to 
articles  in  (iategory  Vl(e)  and  Category 
XX(1))  of  §  1 21.1  of  this  snhchapter,  to 
the  extent  that  the  export  of  such  data 
is  controlled  hy  the  Dei)artment  of 
Energy  pursuant  to  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Nuclear  Non-Proliferation  Act  of  1978, 
as  amended. 

PART  129— REGISTRATION  AND 
LICENSING  OF  BROKERS 

■  9.  The  authority  citation  for  part  129 
continues  to  read  as  follows; 

Authority:  Sec.  38, 1’lih.  L.  104-184,  110 
Slat.  1437.  (22  U.S.t:.  2778). 

■  10.  Section  129.7  is  amended  by 
removing  and  reserving  |)aragraphs 
(a)(l)(ii)  and  {a)(l)(iii],  as  follows: 

§  1 29.7  Prior  approval  (license). 

(a)  *  *  * 

(1)  *  *  * 

(ii)  IRe.servedl 

(iii)  I  Reserved  I 
***** 

Dated:  jamiary  22.  2013. 

Rose  K.  Clottemoeller, 

Acting  Ihulcr  Sccralarw  Arms  Control  and 
International  Saenritv,  Department  of  State. 

II  K  Doc.  2()i:t-()1825  I'ihul  l-2!)-i:i:  8:45  and 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-130074-11] 

RIN  1545-BK54 

Rules  Relating  to  Additional  Medicare 
Tax;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of  jiroposed 
rulemaking  and  notice  of  ])nhlic 
hearing. 

SUMMARY:  'Lhis  document  contains 
corrections  to  a  notice  of  propo.sed 
rulemaking  and  notice  of  jnihlic  hearing 
(REC-1 30074-11)  that  w.is  published  in 
the  k’ederal  Register  on  Wednesday, 
December  5.  2012  (77  FR  72208).  The 
j)ro])osed  regulations  are  relating  to 


Additional  Hos])ital  Insurance  Tax  on 
income  above  threshold  amounts 
(“Additional  Medicare  'Lax”),  as  added 
hy  the  Affordahh;  Care  Act.  .S])ecificallv, 
the.se  propo.sed  regulations  provide 
guidance  for  employers  and  individuals 
relating  to  the  inqilementation  of 
Additional  Medicare  'fax. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  K.  llolubeck  or  Ligeia  M.  Donis 
at  (202)  022-0040  (not  a  toll  free 
numher). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  notice  of  propo.sed  rulemaking 
and  notice  of  public  hearing  (REC- 
130074-11)  that  is  the  subject  of  these 
corrections  is  under  .Section  1.1401-1  of 
the  Income  Tax  Regulations. 

Need  for  Correctitm 

As  publi.shed,  the  notice  of  propo.sed 
rulemaking  and  notice  of  public  hearing 
(REC-1 30074-11)  contains  errors  that 
may  prove  to  he  misleading  and  are  in 
need  of  clarification. 

Corref;tion  of  Publication 

Acc:ordinglv.  the  notice  of  ])ropo.sed 
rulemaking  and  notice  of  public  hearing 
(REC-1 30074-11),  that  was  the  subject 
of  FR  Doc.  2012-29237.  is  corrected  as 
follows: 

1.  On  ))age  72208,  in  the  preamble, 
column  2.  under  the  caption  DATES,  line 
0.  the  language  “Must  be  receivcul  by 
March  5.  2013."  is  corrected  to  read 
“Must  be  received  by  February  28. 
2013.”. 

2.  On  jKige  72272.  in  the  preamble, 
column  3,  under  tbe  paragrajjh  heading 
“Comments  and  Public  Hearing",  line 
10,  the  language  "www.roeulations.gov. 
or  iqjon  request.  A"  is  corrected  to  read 
“www'.regulations.eov  or  upon  retjuest. 
A". 

3.  On  J)age  7227'A,  in  the  preamble, 
column  1.  under  the  paragrajih  heading 
“Drafting  Information”,  line  3.  the 
language  “Cerstein  and  Ligeia  M.  Donis 
of  the”  is  corrected  to  read  “Cer.stein. 
formerly  of  the  Office  of  the  Division 
Counsel/Associate  Chief  Counsel  (Tax 
Exem|)t  and  Covernment  Entities), 
Andrew  llolubeck  and  Ligeia  M.  Donis 
of  tbe”. 

LaNila  VaiiDyke, 

Chief,  Pnhiieations  and  llegidations  Branch. 
Li^gal  Processin’’  Division.  Assochde  Chief 
Counsel  (Procedure  and  Administration). 

IKK  Doc.  2()i;t-01885  riled  1-2!)-i:i:  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 
[REG-148873-09] 

RIN  1545-BJ16 

IRS  Truncated  Taxpayer  Identification 
Numbers;  Correction 

AGENCY:  Internal  R(;venne  Service  (IRS), 
Treasury. 

ACTION:  (Correction  to  notice  ol  propo.sed 
rulemaking  and  notice  oi  ])uhlic 
hearing. 

SUMMARY:  'This  document  contains 
corrections  to  a  notice  of  jiroposed 
rulemaking  (RE(i-l 48873-09)  and 
notice  of  public  hearing  that  was 
published  in  the  Federal  Register  on 
Monday.  January  7.  2013  (78  FR  913). 
The  proposed  regulation  jirovides 
guidance  regarding  creating  a  new 
taxjiayer  identifying  number  known  as 
an  IR.S  truncatiul  taxpayer  identification 
number,  a  TTIN. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tammie  A.  Cleier.  (202)  ()22-3(i20  (not  a 
toll  friM!  number). 

SUPPLEMENTARY  INFORMATION: 
Hackground 

The  notice  of  pro])osed  rnlemaking 
(RF(I-1 48873-09)  that  is  the  subject  of 
these  cj)rrections  is  under  section  004.'j 
of  the  Internal  Revenue  (Code. 

Need  for  (Correction 

As  published,  the  notice  of  iirojiosiul 
rulemaking  (RKfC— 148873-09)  contains 
errors  that  may  jirove  to  he  misleading 
and  are  in  need  of  clarification. 

(Correction  of  Publication 

Accordingly,  the  notice  of  propo.sed 
rnlemaking  (RE(1-1 48873-09),  that  was 
the  subject  of  FR  Doc.  2012-3174.'!,  is 
corrected  as  follows: 

1.  On  jiage  914.  in  the  preamble, 
column  2.  under  the  paragraph  heading 
//.  T(ixp(ivf‘r  Identifying  \hinil)(irs,  line  8 
from  the  bottom  of  the  first  full 
paragraph,  the  language  "emjilovee 
identification  number  (EINs).”  is 
corrected  to  read  "emirloyer 
identification  numbers  (EINs).”. 

2.  On  page  914,  in  the  jireamhle. 
column  2,  under  the  cajrtion  ".Summary 
of  (Comments”,  line  8  from  the  bottom 
of  the  page,  the  language  "income  tax 
processing.  Treasury  and  the”  is 
corrected  to  read  "income  tax 
jirocessing.  'The  Treasury  Dejiartment 
and  the”. 

3.  On  Jiage  914,  in  the  preamble, 
column  3.  under  the  same  cajition.  lines 


(i  and  7  of  the  fir.st  full  paragraph  of  the 
column,  the  language  "so  that  filers  are 
|)ennitted  to  furnish  payee  statements 
by  electronic  means.”  is  corr(!cteil  to 
read  "so  that  filers  are  permitt(!(l  to  use 
TTINs  on  payei!  statements  furnish(;d  by 
electronic  nuians.”. 

4.  On  |)ag(!  91,').  in  the  ])reaml)Ie, 
column  3.  under  the  caption 
"CComments  and  Public  Hearing”,  line  2 
of  the  first  paragra|)h,  the  language  "for 
Fiihruary  21, 2013  hiiginning  at  1  ():()()”  is 
corr(;cte(l  to  r(;a(l  "for  March  12.  2013 
beginning  at  10:00”. 

§  1 .6045-4  [Corrected] 

.').  On  Page  910,  column  2,  the 
|)aragraph  heading  "§  1.004.')-4 
Information  reporting  on  nsil  e.state 
tran.sactions  with  dates  of  closing  on  or 
after  January  1,15)91.”.  is  corrected  to 
read  1.0045-4  Information  rejiorting 
on  real  estate  tran.sactions  with  dates  of 
closing  on  or  after  January  1,  15)91.”. 

LiiNita  Van  Dyke, 

lininch  (ihief.  Piihlicdlion  and  ttegulation 
Branch.  Legal  Bracc.'ising  Division.  Associate 
(ihief  Counsel.  (Procedure  and 
Administration). 

U  K  Doc.  2(n;t-()17(i4  Filed  K:4.'j  ami 

BILLING  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  31 
[REG-130074-11] 

RIN  1545-BK54 

Rules  Relating  to  Additional  Medicare 
Tax 

Corwetion 

In  jjroposed  rule  document  2012- 
29237,  appearing  on  pages  72208-72277 
in  the  i.ssue  of  Wednesday,  December  .5, 
2012,  make  the  following  correction: 

§31.6205-1  Adjustments  of 
Underpayments.  [Corrected] 

On  jiage  72270,  in  the  second  column, 
in  the  middle  of  the  column, 
immediately  below  “0.  Adding  a  new 
jiaragraph  (c).”.  "The  revisions  and 
additions  read  as  follows:”  should 
a])pear. 

|FK  Doc.  (',1-2(11 2-2<l2:i7  Filed  l-2!l-i;i;  »:4.t  anil 
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THE  PRESIDIO  TRUST 
36  CFR  Part  1002 

Public  Use  Limit  on  Commercial  Dog 
Walking;  Revised  Disposal  Conditions 

agency:  The  Presidio  'Trust. 

ACTION:  Pro|)osed  rule:  extension  of 
comment  period. 

SUMMARY:  'The  Presidio 'Trust  ('Trust)  is 
re(|uesting  public  comment  on  a 
])ropo.sed  public  u.se  limit  on  ])ersons 
who  are  walking  four  or  more  dogs  at 
one  time  in  Area  B  of  the  Presidio  of 
.San  Francisco  for  consideration 
((Commercial  Dog  Walkers).  'The  limit 
will  reciuire  any  person  walking  four  or 
more  dogs  at  one  time  for  consideration 
in  Area  13  to  possess  a  valid  (xmimercial 
Dog  Walking  ])ermit  obtained  from  the 
City  and  County  of  .San  Franci.sco  (City), 
('.ommercial  Dog  Walkers  with  four  or 
more  dogs  at  one  time  in  Area  13  will  he 
reiiuired  to  coinjily  with  the  terms  and 
conditions  of  the  C.ity  permit  as  well  as 
those  rules  and  regulations  otherwise 
applicable  to  Area  13.  'The  'Trust  is  also 
|)roposing  that  throughout  Area  13,  all 
pet  walkers,  whether  or  not  for 
consideration,  shall  remove  pet 
excrement  and  deposit  it  in  refu.se 
containers. 

DATES:  'The  comment  jieriod  for  the 
jiroiiosed  rule  published  November  21, 
2012  (77  FR  ()5)78.5-(i5)788)  is  extended. 
Comments  are  due  February  2.5,  2013. 
(Comments  already  submitted  in 
resjjonse  to  the  November  21, 2012 
pro]K)sed  rule  need  not  he  resubmitted. 
ADDRESSES:  Electronic  comments  may 
he  sent  to  j{)eIk(i&})r(!sidi()trust.gov. 
Written  comments  may  he  mailed  or 
hand  delivered  to  John  Pelka,  'The 
Presidio  Trust.  103  Montgomery  .Street, 
P.O.  Box  25)052.  San  F’rancisco,  (3A 
5)4129.  All  written  comments  submitted 
to  the  'Trust  will  he  considered,  and 
the.se  jjroposals  may  he  modified 
accordingly.  The  final  decision  of  the 
'Trust  will  lie  pul'dished  in  the  Federal 
Register. 

Public  Availability  of  Comments:  If 
individuals  submitting  comments 
reijiiest  that  their  address  or  other 
contact  information  he  withheld  from 
l)ul)lic  disclosure,  it  will  he  honored  to 
the  extent  allowable  by  law.  .Such 
reipiests  must  he  stated  prominently  at 
the  beginning  of  the  comments.  'The 
'Trust  will  make  available  for  ijuhlic 
ins|)ection  all  submissions  from 
organizations  or  businesses  and  from 
])ersons  identifying  them.selves  as 
representatives  or  officials  of 
organizations  and  businesses. 

Anonymous  comments  may  not  he 
considered. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  Steinl)erger  (4  15.5()1.53()()).  or 
visit  http://\vmv.pwsi(lio.^ov/(il)oii1/ 
P(i^(is/(:oinin(ir(:i(il-(}()<^-\\’(iIkin<>.(ispx. 
SUPPLEMENTARY  INFORMATION:  I'lu! 
j)ro])ose(l  rule  originally  was  i)ul)lishe(l 
in  tile  Federal  Register  on  Noveinher  21. 
2012,  with  a  05-day  coiiiinent  pcaiod  set 
to  end  on  January  25.  2013.  In  resi)onse 
to  ])ul)li(:  eoinnieuts,  the  eonuuent 
period  has  Ixuui  extended  to  Fehruarv 
25,2013. 

Dat(ul:  jciiuiiirv  23.  2013. 

Karen  A.  ('ncik, 

(Jounsi^l. 

II'K  Doc.  2()i;i-(n7(H)  Filed  iim| 

BILLING  CODE  4310-4R-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HQ-OPP-201 2-0001 ;  FRL-9376-3] 

Withdrawal  of  Pesticide  Petitions  for 
Residues  of  Pesticide  Chemicals  in  or 
on  Various  Commodities 

agency:  Fnvironiuental  Protection 
Agency  (EPAJ. 

ACTION:  Notice  ol  withdrawal  of 
pesticide  petitions. 

SUMMARY:  This  docaunent  announces  the 
withdrawal  of  pesticide  petitions 
nupiesting  the  estahlislnnent  or 
modification  of  regulations  for  residues 
of  pesticide  chemicals  in  or  on  various 
commodities.  The  petitions  were  either 
withdrawn  voluntarily  hy  the 
petitioners  or  admini.strativelv  hy  the 
Ag(mcy. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
contact  jjerson,  with  telephone  nnmher 
and  email  address,  is  li.sted  at  the  end 
of  each  pesticide  jietition  summary.  You 
may  also  reach  each  contact  jjerson  hy 
mail  at  Registration  Divi.sion  (75()5PJ, 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  N\V.,  Washington. 

DO  20400-0001 . 

SUPPLEMENTARY  INFORMATION: 

I.  (umeral  Information 

A.  Dotis  Ibis  action  apply  to  me? 

Although  this  action  only  ap])lies  to 
the  jjetitioners  in  (pie.stion,  it  is  directed 
to  the  jjiihlic  in  general.  Since  various 
individuals  or  entities  may  he 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  s|)ecific 
entities  that  may  he  interested  in  this 
action.  If  yon  have  any  (luestions 
regarding  this  action,  please  consnlt  the 
per.son  listed  at  the  end  of  the 


withdrawal  snmmary  for  the  jjesticide 
petition  of  interest. 

li.  I  low  can  I  yet  copies  of  this  docninent 
and  other  related  infonnation? 

The  docket  fortius  action,  identified 
hy  docket  identification  (ID)  numher 
E'PA-HQ-OPP-201  2-0001,  is  available 
at  http://www.re}>nlations.}’ov  or  i\\  the 
OPP  llocket  in  the  Environmental 
Protciction  Agency  Docket  (kmter  (EPA/ 
DC),  located  in  EPA  West,  Rm.  3334, 

1301  Con.stitution  Ave.  NW., 
Washington,  DC  204()0-0001.  'I'he 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  ]).m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  numher  for  the  Public 
Reading  Room  is  (202)  500-1744,  and 
the  telejdione  numher  for  the  OPP 
Docket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://www.epa.gov/dockets. 

II.  What  ac:tion  is  the  agency  taking? 

EPA  is  announcing  the  withdrawal  of 
pe.sticide  ])etitions  received  under 
section  408  of  the  Federal  Food.  Drug, 
and  (k)smetic  Act  (FFD('A),  21  U.S.C. 
340a,  ixupiesting  the  e.stahlishment  or 
modification  of  regulations  in  40  (d'^R 
part  180  for  residues  of  pesticide 
chemicals  in  or  on  various  food 
commodities. 

Pursuant  to  40  CFR  180.7(0,  a 
summary  of  each  of  the  petitions 
covered  by  this  document,  prepared  hy 
the  petitioner,  was  included  in  a  docket 
EPA  created  for  each  rulemaking.  3’he 
docket  for  each  of  the  petitions  is 
available  online  at  http:// 
www.regaIations.gov. 

Withdrawals  hv  Petitioners 

I.  PP  ()E7 7 54  (Cientainicin).  EPA 
issued  a  notice  in  the  I-’ederal  Register 
of  July  0.  2011  (70  FR  30358)  (FRL- 
887.5-0)  (EPA-HQ-OPP-201 0-0820). 
which  announced  the  filing  of  a 
pe.sticide  j)etition  (PP  0E7754)  hy 
Quimica  Agronomica  de  Mexico,  S.  de 
R.L.  MI.,  Calle  18  Njdeg]  20501,  Colonia 
Impukso,  C.P.  31183,  Chihuahua,  Chili., 
Mexic:o  c/o  Cowan  Comiiany,  P.C.  Box 
5500.  Yuma,  AZ  85300.  The  jietition 
pro])osed  to  establish  a  tolerance  in  40 
CFR  180.042  for  residues  of  the 
fungicide  gentamicin,  in  or  on  cucurbits 
(crop  group  0)  at  0.05  parts  per  million 
(])pm)  and  fruiting  vegetables  (crop 
gronj)  8)  at  0.05  p])m.  On  June  18,  2012, 
Cowan  (kimpany  (IJ.S.  agent  on  behalf 
of  Quimica  Agronomica  de  Mexico) 
notified  EPA  that  it  was  withdrawing 
this  petition.  Contact:  Shaunta  Mill, 
(703)  347-8901,  email  address: 
hill.  shannta@epa  .gov. 


2.  PP  0E7755  (()x\ietracycline).  EPA 
issued  a  notice  in  the  Federal  Register 
of  September  23,  2010  (75  FR  57942) 
(FRL-8845-4)  (EPA-1  IQ-Ol’P-2010- 
0740),  which  announced  the  filing  of 
pesticide  jietition  (PP  0E7755)  hv 
Quimica  Agronomica  de  Mexico,  S.  de 
R.L.  ML.  Calle  18  N  20501 .  Colonia 
Impnlso,  C.P.  31183.  Chihuahua,  (’.hih., 
Mexico.  The  petition  jirojiosed  to 
establish  a  tolerance  in  40  (3’’R  180.337 
for  residues  of  the  fungicide 
oxytetracycline.  in  or  on  cucurbits,  crop 
group  9;  and  fruiting  vegetables,  crop 
grou])  8  at  0.03  ppm.  On  June  18,  2012, 
(k)wan  Company  (IJ.S.  agent  on  behalf 
of  Quimica  Agronomica  de  Mexico) 
notified  EPA  that  it  was  withdrawing 
this  petition.  Contact:  Heather  Carvie, 
(703)  308-0034,  email  address: 

gar\  'ie.h  eath  ei'@e  jhi  .go  v. 

3.  PP  lE7(iB7  (Phosphine).  EPA  issued 
a  notice  in  the  Federal  Register  of 
October  5,  2011  (70  FR  01049)  (FRL- 
8890-5)  (EPA-HQ-OPP-201 1-0741), 
which  announced  the  filing  of  a 
pesticiile  jjetition  (I’P  1F7887)  by  Cytec 
Industries,  Inc..  5  Garret  Mountain 
Plaza.  Woodland  Park,  NJ  07424.  The 
])etition  ])ropo,sed  to  establish  tolerances 
in  40  CFR  180.225  for  residues  of 
l)ho.sphine.  in  or  on  asparagus; 
cherimoya;  dates,  fresh;  figs,  fresh;  globe 
artichokes;  pawj)aws;  pineapple,  water 
chestnuts  and  watercress,  and  for  all 
fresh  fruit  and  vegetable  crop  groups 
(including  berry  and  small  fruit;  citrus 
fruit:  pome  fruit;  stone  fruit;  herbs  and 
spices:  Brassica  leafy  vegetables;  leafy 
vegetables;  hull)  vegetables;  cucurhits; 
fruiting  vegetables  except  cucurhits: 
legume  vegetables,  except  soybeans; 
foliage  of  legume  vegetables;  root  and 
tuber  group;  and  root  and  tuber  leaves 
grou]))  at  0.01  ])pm.  On  April  5.  2012, 
Cytec  Imln.stries  notified  EPA  that  it  was 
withdrawing  the  petition.  (Jontact:  Gene 
Benhow,  703-347-0235.  email  address: 
henhow.gene@epa.gov. 

4.  PP  4E421}1  (Iprodione).  EPA  i.ssued 
a  notice  in  the  Federal  Register  of 
August  2,  2000  (71  FR  43700)  (FRL- 
8082-8)  (EPA-HQ-Ol’P-2000-0037), 
which  announced  the  filing  of  pesticide 
petition  (PP  4F4281)  hy  Bayer 
CropScience,  Re.search  Triangle  I’ark. 
North  Carolina  27709.  The  petition 
proj)osed  to  establish  a  tolerance  for 
iprodione.  |3-(3,5-dichlorophenvl)-A'-(l- 
methylethyl)-2.4-  dioxo-1- 
imidazolidinecarhoxamide.  its  isomer  3- 
(1-methylethyl)-jV-(3,5-  dichlorophenyl)- 
2,4-dioxo-l-imidazolidinecarhoxamide, 
and  its  metabolite  3-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarhoxamide  in  or  on  the 
food  commodity  rajjeseed  (canola)  at  1.0 
ppm.  On  March  7.  2012,  Bayer  Crop 
Science,  notified  EPA  that  it  was 
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withdrawing  its  petition.  Contact; 

'ranine  L.  (lili.son,  (703)  3().'i-9()90,  email 
address:  «//j.son./f/mne@e/K;.goi'. 

5.  PP  {)F7r)(i5  (Iprodione).  FPA  issued 
a  notice  in  the  Federal  Register  of 
Septeiniier  4.  2009  (74  FR  45848)  (FRL- 
84:14-4)  (Ii:PA-HQ-OPP-2009-0550). 
which  announced  the  filing  of  jiesticide 
|)i!tition  (PP  9F75(j5)  hy  Devgen  US. 
inc.,  4i:i  McFarlan  Road.  Snite  13. 

Kennett  Sipiare.  PA  19:i48,  which 
proposed  to  e.stahlish  a  tolerance  in  40 
CFR  180.;i99  for  residues  of  iprodione. 
in  or  on  ciicnrhit  crop  gronji  at  0.;i  ppm; 
and  fruiting  vegetables,  except  cncurhits 
at  2.0  ppm.  On  June  22.  2012,  Devgen 
US.  Inc.,  notified  KPA  that  it  was 
withdrawing  its  petition.  Contact: 

'ranine  L.  Cilison.  (703)  305-9090.  email 
address:  oil)S()n.1aiime@e})ci.g()v. 

().  PP  2E7{)f):i  (Etheplionj.  EPA  issued 
a  notice  in  the  Federal  Register  of  May 
23.  2012  (77  FK  30481)  (FRE-9347-8)’ 
(EI^A-HQ-Ol’P-20 12-0241).  which 
annonnced  the  filing  of  pesticiih; 

|)etition  (PP  2E7993)  hy  Interregional 
Research  Project  Nmnl)er4  (lK-4).  500 
College  Road  East,  Snite  201  \V. 
I’rinceton,  Nj  08540.  'I’he  ])etition 
jiroposed  to  increase  a  tolerance  in  40 
Cl-’K  180.300  for  residues  of  the  jilant 
nignlator  ethephon  in  or  on  tomato  from 
2.0  ppm  to  3.5  pjmi.  On  january  3.  2013, 
IR-4  notified  EPA  that  it  was 
withdrawing  this  petition.  Contact: 
Andrew  Ertinan,  (703)  308-‘)307.  email 
address:  e/7mfi;7.fmd;YMi’@e/io.goi'. 

Ei.sl  ol  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Rejiorting  and  recordkeejiing 
reijiiinMiients. 

13at(!(l:  laiuiarv  23,  2013. 

Lois  Rossi, 

Diivclor.  lU'f’istmtinn  Division.  Office  of 
Pesticide  Proi’ronis. 

IKK  Doc.  2(n:t-02()()!l  I'ili-d  am| 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  430,  431, 433,  435,  440, 
447,  and  457 

Office  of  the  Secretary 

45  CFR  Part  155 

[CMS-2334-CN] 

RIN  0938-AR04 

Medicaid,  Children’s  Health  Insurance 
Programs,  and  Exchanges:  Essential 
Health  Benefits  in  Alternative  Benefit 
Plans,  Eligibility  Notices,  Fair  Hearing 
and  Appeal  Processes  for  Medicaid 
and  Exchange  Eligibility  Appeals  and 
Other  Provisions  Related  to  Eligibility 
and  Enrollment  for  Exchanges, 
Medicaid  and  CHIP,  and  Medicaid 
Premiums  and  Cost  Sharing; 

Correction 

agency:  Uontor.s  for  Modicaro 
Modicaid  Sorvico.s  (CMS),  IIHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  'I’liis  doenment  makes  a 
technical  correction  to  the  jiroposed 
rule  jinhlished  in  the  January  22.  2013 
Federal  Register  entitled  “Medicaid, 
Children’s  Health  Insurance  Programs, 
and  Exchanges:  I*]ssential  Health 
llenefits  in  Alternative  Henefit  Plans. 
Eligihilitv  Notices,  Fair  Hearing  and 
Ajijieal  Proces.ses  for  Medicaid  and 
Exchange  Eligibility  Ajijieals  and  Other 
Provisions  Related  to  Eligibility  and 
Enrollment  for  Exchanges,  Medicaid 
and  CHIP,  and  Medicaid  Premiums  and 
Cost  Sharing."  The  jirojiosed  rule 
jirovided  for  the  close  of  the  comment 
jieriod  to  he  Fehrnary  13,  2013,  whereas 
the  clo.se  of  the  comment  jieriod  was 
intended  to  he  Fehrnary  21, 2013.  'I’liis 
document  makes  this  technical 
correction. 

DATES:  I’he  comment  close  dale  for  the 
jirojio.sed  rule  under  the  same  heading 
Jinhlished  in  the  January  22,  2013 
Federal  Register  is  correctly  extended  to 
f’elirnary  2 1 . 2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Hrewer,  (410)  780-0580. 
SUPPLEMENTARY  INFORMATION: 

I.  llackgroiind 

In  FR  Doc.  2013-00059  of  Jannarv  22, 
2013  (78  FR  4594).  there  was  a  technical 
error  that  is  identified  and  corrected  in 
the  Correction  of  Errors  .section  below. 
'I'he  jirovision  in  this  correction 
doenment  is  effective  as  if  it  had  been 
included  in  the  document  jinhlished  on 
January  22,  2013. 


II.  Summary  of  Errors 

In  the  DATES  section  of  the  jirojiosed 
rule,  we  established  a  closing  date  of  the 
30-day  comment  jieriod  as  Fehrnary  13, 
201  3.  In  this  notice  we  are  making  a 
technical  correction  to  the  comment 
Jieriod.  which  now  closes  on  Feliruarv 
21,2013. 

III.  Waiver  of  Projiosed  Rulemaking 

We  ordinarily  jiulilish  a  notice  of 
jirojiosed  rulemaking  in  the  Federal 
Register  to  jirovide  a  jieriod  for  jinlilic 
comment  before  the  jirovisions  of  a  rule 
take  effect  in  accordance  with  .section 
553(li)  of  the  Administrative  Procedure 
Act  (APA)  (5  U.S.U.  553(h)).  However, 
we  can  waive  this  notic;e  and  comment 
jirocedure  if  the  Secretarv  finds,  for 
good  cause,  that  the  notice  and 
comment  jirocess  is  imjiracticalile, 
unnecessary,  or  contrary  to  the  jinlilic 
interest,  and  incorjiorates  a  statement  of 
the  finding  and  the  reasons  therefore  in 
the  notice.  'Fhis  correction  notice  has 
the  effect  of  extending  the  jieriod  for 
Jinlilic  comment  that  was  initially 
established  in  the  jirojio.sed  rule 
Jinhlished  in  the  Federal  Register  on 
January  22.  2013  (78  FR  4594).  This 
correction  notice  makes  no  changes  to 
any  of  the  suli.stantive  matters  discussed 
in  the  jirojio.sed  rule.  Rather,  this 
correction  notice  makes  a  technical 
correction  to  the  date  on  which  the 
Jieriod  for  jiuhlic  comment  on  the 
jireviously  jinhlished  jirojiosed  rule 
ends.  This  technical  correction  will  not 
disadvantage  any  member  of  the  jinlilic, 
and  it  is  in  the  jinlilic  interest  to  jiermit 
the  full  intended  time  jieriod  for 
comment.  I'lierefore,  we  find  it 
unnecessary  to  issue  a  notice  of 
jirojiosed  rnlemaking  for  this  correction 
notice. 

IV.  Corre{:tion  of  Errors 

In  f’R  Doc.  201 3-00859  of  January  22, 
2013  (78  FR  4594),  make  the  folhnving 
corrections: 

In  the  DATES  section,  the  date 
“Fehrnary  13,  2013”  is  corrected  to  read 
“I''eliruary  21, 2013". 

(CnIaldg  of  Fiidoral  Donuistic  Assistance 
I’rograin  No.  93.778,  Medical  Assistance 
Program) 

Dated:  )annary  25.  2013. 
lennirer  M.  Caiinistra, 

Executive  Secretory  to  the  Deportment. 

IPK  Doc.  2(li:{-02n‘)4  f'il(!(l  1-28-1  :t;  4:1.5  |)in| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  87 

[WT  Docket  No.  01-289;  FCC  13-2] 

Aviation  Communications 

AGENCY:  Federal  Conuminications 
Commission. 

ACTION:  I’roposed  rules. 

SUMMARY:  In  this  doeument,  the  Federal 
Comnnmications  C^ommi.ssion 
{('.ommissionj  invites  comment  on 
issues  regarding  121. .'i  MHz  emergency 
locator  transmitters  (ELTs).  in  effort  to 
ensure  that  it’s  rules  pertaining  to 
Aviation  CA)nnnnnications  remain  ujj-to- 
date  and  continues  to  further  the 
Commi.ssion’s  goals  of  accommodating 
new  technologies,  facilitating  the 
efficient  and  effective  use  of  the 
aeronautical  sj)ectrum.  avoiding 
unnecessary  regulation,  and,  above  all, 
enhancing  the  safety  of  flight. 

DATES:  Suhmit  comments  on  or  before 
March  1, 2013,  and  rejdy  comments  are 
due  on  or  before  March  18,  2013. 
ADDRESSES:  You  may  suhmit  coinuKmts, 
identified  by  WT  Dcicket  No.  01-289, 
FCC  13-2,  by  any  of  the  following 
methods; 

•  Fede/'o/  eRiihnidking  Portal:  http:// 
www.i'Hgiilations.gov.  Follow  the 
in.struc:tions  for  submitting  comments. 

•  Fadoral  (Joinniunications 
(loinwission’s  Web  Site:  http:// 
w'U'W’.fcc.gov/cgh/ocfs/.  Follow  the 
instructions  for  submitting  comments. 

•  Pooph  With  Disahilitias:  C.on\M){ 
the  FC(]  to  re(]ue.st  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  hv  email:  FCC504@fcc.gov 
or  phone  202-41 8-0.530  or  TTY:  202- 
418-0432. 

For  detailed  instructions  for 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Tobias,  ]cff .Tobias@FCC.gov , 
Wireless  Telecommunications  Bureau, 
(202)418-1017,  or  TTY  (202)  418-7233. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
.summary  of  the  Commission’s  Third 
Further  Notice  of  Proposed  Hale  Making 
{"Third  FNPRM’')  in  WT  Docket  No.  01- 
289,  FCC  13-2,  ado])ted  on  January  7, 
2013,  and  relea.sed  on  January  8,  2013. 
The  full  text  of  this  document  is 
available  for  inspection  and  coj)ying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  44.5  12th  Street 
SW..  Washington,  DC  20554.  The 
comj)lete  text  may  he  purchased  from 


the  Commission’s  copy  contractor.  Best 
CojjV  and  Printing,  Inc:.,  445  12th  Street 
SW.'.  Room  CY-B402,  Washington.  DC 
20554.  'I’he  full  text  may  also  he 
downloaded  at:  www.fcc.gov. 

Alternative  formats  are  available  to 
persons  with  di.sahiliticis  by  sending  an 
email  to  fcc5l)4@f cc.gov  or  by  calling  the 
Consume!!'  &  Covernmental  Affairs 
Bureau  at  202-418-0530  (voiced,  302- 
418-0432  (ttv). 

1.  The  WT  De)e:ket  No.  01-289 
rulemaking  ])re)e:eeeling  was  established 
to  ensure!  theit  part  87  of  the 
Commission’s  rulexs  remains  up-to-date 
and  e:ontinues  to  further  the 
(k)mmission’.s  goals  of  ae;e;e)mmoelating 
new  te!e:hnologie!s.  facilitating  the 
efficient  and  effee:tive  u.se  of  the 
aeronaut ie:al  spectrum,  avoiding 
unnee:e!ssary  re!gulation,  and,  above  all, 
enhancing  the  .safety  of  flight.  In  the 
Third  FNPRM,  the  Commission  invites 
further  e:e)mme!nt  on  the  apjjropriate 
treatment  of  121.5  MHz  ELTs  under  part 
87  of  the  rules.  ELTs  are  radie)he!ae;ons 
that  are  ae;tivate!d  manually  or 
aute)matie;ally  to  alert  se!are:h  and  re!se;ue! 
personnel  that  an  aircraft  has  e:ra.she!eL 
and  to  identify  the  loe:ation  of  the 
aire;raft  and  any  survivors.  In  the  Third 
Report  and  Order,  at  70  l-’R  17347, 

Mare:h  29,  2011,  in  this  proe:e!e!eling.  the 
Commission  amendeKl  §87.195  of  its 
rules  to  |)re)hihit  the  e;e!rtifie:ation, 
manuiae:ture!,  importation,  .sale  or  use  of 
121.5  MHz  liL'I’s.  It  adopted  this 
amendment  he!e;an.se,  among  othen' 
rciasons,  the  inten'iiational  Cospas-Sarsat 
satellite  .system,  whie;h  relays  elistrexss 
alerts  to  .se!are:h  and  re!.se:ne!  authoriticis. 
stopped  monitoring  fre!e)uene:y  121.5 
MHz  on  Fcihruarv  1, 2009. 

2.  After  the  (kemmission  released  the 
Third  Report  and  Order,  it  re!e;e!iveel  a 
letter  from  the  Federal  Aviation 
Administration  (FT\A)  asking  that  the 
Commission  not  implement  the 
modifie:atie)n  to  §87.195.  'rhe  FAA 
stated  that  121.5  MHz  ELTs  e:an 
continue  to  provide  beneficial  mcians  of 
le)e:ating  missing  aire:raft  even  without 
satellite  memitoring  he!e;ause  the 
freepiene;)'  is  .still  monitored  by  the 
se!are:h  and  re!.se:ue  e:e)mmunitv, 
ine:lueling  the  Civil  Air  PatroL  'Fhe  FAA 
also  e!xpre!sse!el  e:e)ne:e!rns  about  the  costs 
and  availahilitv  of  re!j)lae:e!me!nt.s  for  the 
121.5  MHz  ELTs. 

3.  Following  its  re!e;eij)t  of  the  FAA 
letter,  the  (kjinmi.ssion  detea  inineul  that 
it  would  he  in  the  puhlie;  intcirexst  to  stay 
its  amendment  to  §87.195.  In  the  Stav 
Order,  at  70  FR  17353,  Mare;h  29,  2011. 
whie:h  was  ])ul)lishe!d  in  the  Feuleral 
Register  on  the  same  day  as  the 
summary  of  the!  Third  Report  and  Order, 
the  (Commission  state:d  that  no 
additional  action  would  he  taken 


re!garding  121.5  MHz  EL’I’s  until  furtheu' 
notice  and  an  additional  oj)])e)rtunity  for 
])uhlie:  comment.  'Hiis  Third  FNPRM 
reKjuexsts  such  comment. 

I.  Proe;edural  Matters 

A.  Fx  Parte  Rules — Perinit-Rut-Disdose 
Proceeding 

4.  This  is  a  pe!rmit-hut-dise;lose  notic.e 
and  e;omme!nt  rulemaking  proe:e!e!eling. 

Ex  parte  jirexsentations  are  jjermitted, 
exe:ept  during  the  .Sunshine  Agenda 
period,  provided  then'  are  eli.se:le).se!el  as 
provide!d  in  the  Commission’s  rules. 

R.  Counnent  Dates 

5.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission’s  rules,  47  (CFR  1.415, 
1.419,  interesteel  parties  may  file 
e:omment.s  on  or  before  Mare;h  1,  2013 
anel  reply  e;e)mment.s  on  e)r  he!fe)re!  Mare:h 
18,  2013.  All  filings  related  to  this  Third 
FNPRM  should  refer  to  Wl’  Docket  Nf). 
01-289. 

6.  Comments  may  hi!  filed  using  the 
(CCommission’s  Electronic  (Comment 
Filing  .System  (E(CCF.S),  the  Federal 
Covernment’s  eRnlemaking  Portal,  or  by 
filing  jjaper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  03  F"R  24121  (1998). 

7.  (Comments  may  he  filed 
electronically  using  the  lnt(!rnet  hv 
accessing  the  E(CF’.S:  http://\v\v\v. fcc.gov/ 
egh/eefs/  or  the  Federal  eRnlemaking 
Portal;  http://\v\v\v. regulations. gov. 

Filers  .should  follow  the  instructions 
provided  on  the  Web  site  for  submitting 
comments. 

8.  For  EfCF’.S  filers,  if  multiple  docket 
or  rulemaking  numbers  apj)ear  in  the 
cai)tion  of  this  proceeding,  filers  must 
transmit  one  electronic  copy  of  the 
comments  for  each  docket  or 
rulemaking  number  referenced  in  the 
caption.  In  completing  the  transmittal 
.screen,  filers  should  include  their  full 
name,  IJ.S.  Postal  Service  mailing 
address,  and  the  ap])licahle  docket  or 
rulemaking  nnmher.  Parties  may  also 
submit  an  electronic  comment  hv 
Internet  email.  To  get  filing  instructions, 
filers  should  send  an  email  to 
ecfs@fcc.gov.  and  include  the  following 
words  in  the  body  of  the  mes.sage,  “get 
form.”  A  .sami)le  form  and  directions 
will  he  sent  in  res|)on.se. 

9.  Parties  who  choose  to  file  by  ])ap(!r 
mu.st  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  a})])ears  in  the 
ca])tion  of  this  proceeding,  filers  mu.st 
submit  two  additional  coj)ies  for  each 
additional  docket  or  rulemaking 
numher. 

10.  Filings  can  he  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
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overnight  II.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  IJ.S.  l\)stal  Service 
mail).  All  filings  must  he  addressed  to 
the  ('ommission's  .Secretarv,  Office  of 
the  .Secretary.  Federal  Oommnnications 
Oomnii.ssion. 

11.  The  Commission's  contractor  will 
receive  hand-del ivenui  or  messenger- 
delivered  ])aper  filings  for  the 
(k)mmission'.s  .Secretary  at  230 
Massachusetts  Avenue  NF.  .Suite  110, 
Washington  DC;  20002.  The  filing  hours 
at  this  location  are  8:00  a.m.  to  7:00  ji.m. 
All  hand  deliveries  mu.st  he  held 
together  with  rubber  hands  or  fasteners. 
Any  enveloj)es  must  he  disposed  of 
before  entering  the  building. 

12.  (Commercial  overnight  mail  (other 
than  U..S.  Po.stal  .Service  Expre.ss  Mail 
and  Priority  Mail)  must  be  sent  to  0300 
liijst  Hampton  Drive.  Capitol  Heights, 

MD  20743. 

13.  II.S.  Postal  Service  fir.st-class. 
Expre.ss.  and  Priority  mail  should  he 
addressed  to  44.'i  12th  .Street  .SW.. 
Washington.  DC  2(K'5.'i4. 

14.  All  fdings  mu.st  he  addre.ssed  to 
the  Commission’s  .Secretary.  Marlene  H. 
Dortch.  Office  of  the  .Secretary,  Federal 
Communications  Commission,  44.'i  12th 
.Street  .SW..  Washington,  DC  20554. 
Parties  shall  also  serve  one  copv  with 
the  Commission's  copy  contractt)r.  lle.st 
Coj)y  and  Printing.  Inc.  (HCPl),  Portals 
II,  445  12th  .Street  .SW..  Room  CY-B402. 
Washington,  DC  20554,  (202)  488-5300, 
or  via  email  to  fcc@h(:j}i\\'eb.coin. 

15.  Availability  of  aocainants.  Tlu; 
pid)lic  may  view  the  documents  filed  in 
this  proceeding  during  regular  business 
hours  in  the  FCC  Reference  Information 
CcMiter.  Federal  Communications 
Commission,  445  12th  .Street  .SW..  Room 
CY-A257,  Washington,  DC  205.54.  and 
on  the  Commission’s  Internet  Home 
Page:  http:// www.  fee. gov.  Copies  of 
comments  and  reply  comments  are  also 
available  through  the  Commission’s 
duplicating  contractor:  Best  Co])y  and 
I’rinting.  Inc.  (BCPI),  Portals  11.  445  12th 
.Street  SW..  Room  C]Y-B402. 
Washington,  DC  20554,  telejjhone  1- 
800-378-31  (iO,  mav  he  niached  hv  (unail 
at  fee@bepi\veb.eom  or  \’ia  BCPI’s  Web 
site  at  www.bepiweb.eom.  To  request 
materials  in  acce.ssihle  formats  for 
p(!0|)le  with  disabilities  (braille,  large 
|)rint.  electronic  files,  audio  format), 
.send  an  email  to  fee5()4@f ee.gov  or  call 
the  Consumer  ^  Covernmental  Affairs 
Burciau  at  202-418-0530  (voice).  202- 
418-0432  (tty). 

C.  Papenvork  Pedaelion  Aet 

10.  This  document  does  not  contain 
juoposiul  information  collection(s) 
sul)ject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  I’uhlic  Law  104-13.  In 


addition,  therefore,  it  does  not  contain 
any  new  or  modified  “information 
collection  burden  for  small  business 
concerns  with  lewer  than  25 
employees,”  ])nrsuant  to  the  .Small 
Busine.ss  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  .see  44  II.S.C. 
350(i(c)(4). 

11.  Supplemental  Initial  Kegulatory 
Flexibility  Analysis 

17.  As  retpnred  by  the  Regulatory 
Flexibility  Ac;t  (RFA),  the  ("ommission 
has  prej)ared  this  .Suj)plemental  Initial 
Regulatory  Flexibility  Analysis 
(.Sui)j)lemental  IRFA)  of  the  possible 
significant  economic  impact  on  small 
entities  of  the  policies  anti  rules 
])ro])osed  in  the  Third  FNPPM  in  WT 
Docket  No.  01-289.  Written  ])ul)lic 
comments  are  recpie.sted  on  this 
.Su])plemental  IRFA.  Comments  must  he 
identified  as  responses  to  the 
.Suj)plemental  IRFA  and  must  he  filed 
by  the  deadlines  for  comments  on  the 
Third  FNPPM  as  |)rovid(Kl  in  |)aragraph 
5  above.  The  Commission  will  send  a 
copy  of  the  Third  FNPUM,  including 
this  .Sup|)lemental  IRFA.  to  the  Chief 
Couns(!l  for  Advocacy  of  the  .Small 
Busine.ss  Administration.  In  addition, 
the  Third  I'^NPUM  and  .Su|)pl(;mental 
IRFA  (or  summaries  tluneof)  will  he 
published  in  thi;  Federal  Register. 

i\eed  for,  and  Objectives  of.  the 
Proposed  Rules 

18.  The  proi)osed  rules  in  the  Third 
FNPRM  are.  inteiuhid  to  address  the 
approj)riate  regulatory  treatment  of 
121.5  MHz  emergenev  locator 
tran.smitters  (ELTs)  now  that  they  are  no 
longer  monitored  by  the  Cospa.s-.Sarsat 
satellite  system. 

Legal  Basis  for  Proposed  Bales 

19.  Authority  for  issuance  of  this  item 
is  i;ontained  in  sections  4(i),  3()3(r)  and 
403  of  the  Communications  Act  of  1934. 
as  amemled,  47  U..S.C.  154(i),  303(r)  and 
403. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  the  Proposed 
Bales  Will  Applv 

20.  The  RFA  directs  agimcies  to 
])rovide  a  de.scription  of  and,  where 
feasihh;,  an  e.stimate  of  the  number  of 
small  entities  that  may  he  affected  by 
the  ])ropo.sed  rules,  if  adopted.  The  RFA 
generally  defines  tin;  term  “small 
entity”  as  having  the  same  meaning  as 
the  terms  “small  business,”  “small 
organization,”  and  “small  governmental 
jurisdiction.”  In  addition,  the  term 
“small  business”  has  the  .same  meaning 
as  the  term  “small  business  concern” 
under  the  .Small  Busine.ss  Act.  A  small 
hu.sine.ss  concern  is  one  that:  (1)  Is 


independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  Pursuant  to  5 
U..S.C.  001(3),  the  .statutorv  ilefinition  of 
a  small  business  applies  “unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA,  and  after 
o])j)ortunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  a])])ropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register.” 

21.  .Small  businesses  in  the  aviation 
and  marine  radio  services  use  a  marine 
very  high  fniquency  (VHF),  medium 
fref]uenc;y  (MF).  or  high  frequency  (HF) 
radio,  any  type  of  emergency  position 
indicating  radio  beacon  (EPIRB)  and/or 
radar,  an  aircraft  radio,  and/or  any  tvpe 
of  (unergency  locator  transmitter  (ELT). 
The  Commission  has  not  develojjed  a 
definition  of  small  entities  sjjecifically 
ap])bc:al)le  to  these  small  husine.sses.  For 
j)urposes  of  this  analysis,  the 
Commi.ssion  uses  the  .SBA  small 
busine.ss  size  .standard  for  the  categorv 
Wireless  Telecommunications  Carriers 
(exce])t  satellite),”  which  is  1,500  or 
fewer  emplovees.  Census  data  for  2007 
shows  that  then;  were  1,383  firms  that 
o])(;rated  that  y(!ar.  Of  those  1,383,  1,308 
had  fewer  than  100  emplove(!S,  and  15 
firms  had  more  than  100  emplovees. 
Thus  under  this  category  ami  the 
associated  small  business  size  standard, 
the  majority  of  firms  can  be  considered 
.small. 

22.  .Some  of  the  rules  adojjted  herein 
may  also  affect  small  businesses  that 
manufacture  aviation  radio  ecpiipment. 
The  Census  Bureau  does  not  have  a 
cat(;gory  specific  to  aviation  radio 
ecjuijjinent  manufacturers.  The 
api)ro])riate  i:at(!gory  is  that  for  wireless 
communications  eejuipment 
manufacturers.  The  Census  Bureau 
defines  this  category  as  follows:  “This 
industry  compri.ses  establishments 
])rimarily  engaged  in  manufacturing 
radio  and  television  broadca.st  and 
wireless  communications  e(jui])ment. 
Examj)le.s  of  products  made  by  these 
establishments  are:  Transmitting  and 
receiving  antennas,  cable  television 
eejuipment,  CP.S  eejuijnnent.  jjagers, 
cellular  jehones,  mobile 
communications  e(jui|)ment,  and  radio 
and  tedevision  studio  and  broadcasting 
e(|ui])ment.”  The  .SBA  has  develo])ed  a 
small  business  size  standard  for  Radio 
and  Tehn'ision  Broadcasting  and 
Wireless  Communications  liejuijjment 
Manufacturing,  which  is:  All  .suc;h  firms 
having  750  or  fewer  einjeloyees. 
According  to  C.ensus  bureau  data  for 
2007,  there  were  a  total  of  919  firms  in 
this  category  that  ojjerated  for  the  entire 


6278 


Federal  Register /  Vol.  78,  No.  20  / Wednesday,  January  30,  2013  / Proposed  Rules 


y(!ar.  Of  this  total,  771  had  fewer  than 
100  enij)l()yees  and  148  had  inon;  than 
100  ein])loyees.  'rhns,  under  this  size 
.standard,  the  inajoritv  of  firms  can  Ik; 
considered  small. 

I)(;s(:ri})iion  of  Projoctod  lioporting, 
UacordkoHping,  and  Othar  CA)mplianca 
Uatpdwmanis 

23.  VVe  are  considering  in  the  Third 
FNPHM  whether  to  prohibit  the 
certification,  mamdactnre,  importation, 
.sale  or  use  of  121. .'5  MHz  KLTs,  and,  if 
so,  under  what  timetable.  We  retpiest 
comment  on  whether  the  manufacturers, 
importers,  sellers,  and.  in  j)articular, 
users  of  121.5  MHz  ELTs  are  small 
entities,  and  the  extent  to  which  a  total 
or  j)artial  prohibition  of  121.5  MHz 
ELTs  might  impose  burdens  on  them. 

VVe  request  sjiecific  data  on  the  costs  of 
])nrchasing  and  installing  a  4()()  MHz 
ELT  to  rej)lace  a  121.5  MHz  ELT,  the 
availability  of  408  MHz  ELTs.  and  the 
])ossil)ilitv  that  .some  general  aviation 
aircraft  may  he  groumhul  due  to  an 
inahilitv  to  accjnire  a  400  MHz  ELT. 

Stops  Takon  To  Minimize  Significant 
Economic  Impact  on  Snndl  Entities,  and 
Significant  Alternatives  Considered 

24.  The  RFA  re(]nires  an  agency  to 
de.scrihe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
l)ropo,sed  ajjproach.  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
nqjorting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities:  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  rerpnrements  under  the  rule 
for  small  entities;  (3)  the  n.se  of 
])erformance.  rather  than  design, 
standards;  and  (4)  an  exemjjtion  from 
c:overage  of  the  rule,  or  any  i)art  thereof, 
for  small  entities. 

25.  It  is  not  economically  or 
technologically  feasible  to  r(;trofit  121.5 
MHz  ELTs  to  transmit  a  408  MHz 
distress  alert.  We  believe,  however,  that 
the  safety  benefits  of  408  MHz  EL'Ls 
outweigh  the  cost  of  rejilacing  121.5 
MHz  ELTs.  The  Third  FNPRM  seeks 
comment  on  how  best  to  minimize  the 
economic  imj)act  of  migrating  to  40() 
MHz  ELTs.  SiKu;ifically,  we  jjropose  to 
amend  §87.195  of  the  (Commission’s 
rules  to  prohibit  further  certific:ation  of 
new  models  of  121.5  MHz  ELTs  on  the 
effective  date  of  the  rule  amendment, 
and  to  prohibit  any  further  manufacture, 
importation,  and  sale  of  121.5  MHz 
ELTs  beginning  one  year  aft(!r  the 
effective  date  of  the  rule  amendment. 

We  also  seek  comment  on  alternatives  to 
these  jnoposals,  including  those  that 
may  minimize  any  economic  impact  on 


small  entities.  Hommenters  may 
advocate,  for  exam])le,  for  an  immediate 
prohibition  of  all  actions  that  would 
enable  additional  installations  of  121.5 
MHz  Eld’s,  for  different  transition 
periods,  or  for  taking  no  action  at  all, 
and  leaving  §87.195  as  is.  In  addition, 
the  Third  NPUM  invites  comment,  hut 
makes  no  .spec:ific  pro])osals.  regarding 
the  continued  n.se  of  121.5  MHz  ELTs. 
We  recjiiest  comment  on  whether  we 
should  grandfather  the  continued  n.se  of 

121.5  MHz  liLTs  already  installed  on 
aircraft,  and,  if  so,  for  how  long. 
Commenters  favoring  a  grandfathering 
j)eriod  of  limited  duration  are  asked  to 
recommend  a  specific  date,  and 
comment(;rs  may  also  advocate  for 
indefinite  grandfathering  of  installed 

121.5  MHz  ELTs,  so  that  the  equipment 
may  continue  to  he  used  until  the  end 
of  its  useful  life.  We  akso  projjose  to 
amend  §87.147(1)}  of  the  Commi.ssion's 
rules  to  remove  an  obsolete  cro.ss- 
reference  to  snhpart  N  of  part  2  of  the 
Commission’s  rules. 

Fedend  Bales  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Bales 

28.  None. 

III.  Ordering  (Clauses 

27.  Pursuant  to  sections  4(i),  3()3(r), 
and  483  of  the  (Commnnications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
3()3(r)  and  403,  this  Third  FNPBM  is 
adopted. 

28.  Pursuant  to  the  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  (Commis-sion’s  rules,  47  (CFR 
1.415,  and  1.419,  intere.sted  j)arties  may 
file  comments  on  this  Third  FNPBM  on 
or  before  30  days  after  j)nhlication  in  the 
Federal  Register,  and  reply  comments 
on  or  before  45  days  after  j)ul)lication  in 
the  Federal  Register. 

29.  The  Commission’s  (Consumer 
Information  Bureau,  Reference 
Information  Center,  shall 

SEND  a  copy  of  this  Third  FNPBM, 
including  the  Su])plemental  Initial 
Regulatory  Flexibility  Analysis,  to  the 
(Chief  Conn.sel  for  Advocacy  of  the  Small 
Business  Admini.stration. 

I''e(l{!ral  (Coniiminicalions  (Commission. 
Marlene  II.  Dorleh, 

Secretary. 

Proposed  Rules 

For  the  rea.sons  discu.ssed  in  the 
l)reamhle,  the  Federal  (Communications 
Commission  proposes  to  amend  47  (CFR 
])art  87  as  follows: 

■  1 .  The  authority  citation  for  part  87 
continues  to  read  as  follows: 


PART  87— AVIATION  SERVICES 

Authority:  47  II..S.(C.  1.54.  :i():i  and  :J07(e). 
unless  otlierwise  noted. 

■  2.  .Section  87.147  is  amended  by 
revising  paragrajih  (h)  to  read  as  follows: 

§87.147  Authorization  of  equipment. 

•k  "k  it  it  ic 

(h)  ELTs  manufactured  after  October 
1.  1988,  must  meet  the  output  power 
characteristics  contained  in  §87. 141  (i). 

A  rejiort  of  the  measurements  must  he 
submitted  with  each  ajijilication  for 
certification.  ELTs  that  meet  the  output 
power  characteristics  of  the  section 
must  have  a  permanent  label 
prominently  displayed  on  the  outer 
casing  state.  “Meets  h’CC  Rule  for 
improved  satellite  detection.’’  This 
label,  however,  must  not  he  placed  on 
the  equipment  without  authorization  to 
do  so  by  the  Commi.ssion.  Application 
for  such  authorization  may  he  made 
either  by  submission  of  a  new 
application  for  certification 
acconijianied  by  the  retinired  fee  and  all 
information  and  test  data  retpiired  by 
parts  2  and  87  of  this  chajiter  or,  for 
ELTs  approved  prior  to  October  1,  1988, 
a  letter  recjuesting  such  authorization, 
including  appro])riate  test  data  and  a 
showing  that  all  units  produced  under 
the  original  equi])ment  authorization 
comply  with  the  nujiiirements  of  this 
j)aragraph  without  change  to  the 
original  circnitry. 

***** 

■  3.  Section  87.195  is  revised  to  read  as 
follows: 

§87.195  121.5  MHz  ELTs. 

ELTs  that  operate  only  on  frequency 

121.5  MHz  will  no  longer  he  certified. 
The  manufacture,  importation,  and  sale 
of  ELTs  that  operate  only  on  frequency 

121.5  MHz  is  prohibited  beginning 
|(1NE  YEAR  AFTER  EFFECTIVE  DATE). 
Exi.sting  ELTs  that  operate  onlv  on 
frecjiiency  121.5  MHz  must  he  oj)erated 
as  certified. 

|I'K  Due.  2()i;)-()ia71  Filed  1-29-13;  8:43  atn| 
BILLING  CODE  6712-01-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  680 

[Docket  No.  110207108-2709-01] 

RIN  0648-BA82 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands  Crab  Rationalization 
Program 

AGENCY:  National  Marine  Fislieries 
Service  (NMFS).  National  Oceanic:  and 
Atinos|)heric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rnle.  request  lor 
comments. 

SUMMARY:  NMFS  j)ropo.se.s  regulations  to 
implement  Amendment  41  to  the 
Fishery  Managcnnent  Plan  for  liering 
S(!a/Aleutian  Islands  King  and  Tanner 
Crabs  (FMP).  If  approved,  the.se 
regulations  will  amend  the  Bering  Sea/ 
Aleutian  Islands  (hah  Rationalization 
Program  (CR  Program)  hy  establishing  a 
process  whereby  holders  of  regionally 
designated  individual  fishing  (jnota 
(IFQ)  and  individual  |)rocessor  (piota 
(IPQ)  in  six  (iR  Program  fisheries  may 
receive  an  exemption  from  regional 
delivery  requirements  in  the  North  or 
South  Region.  The  six  (IR  Program 
fisheries  are  Bristol  Bay  red  king  crab, 
Bering  Sea  snow  crab.  Saint  Matthew 
Island  bine  king  crab.  Ea.stern  Aleutian 
Islands  golden  king  crab.  Western 
Aleutian  Islands  red  king  crab,  and 
Prihilof  Islands  red  and  blue  king  crab. 
Current  regulations  require  that  a 
jiortion  of  crab  harvested  in  these 
fisheries  he  delivered  and  proce.ssed 
within  the  boundaries  of  the  North  or 
.South  Region.  This  action  is  nece.ssary 
to  mitigate  disruptions  in  a  CR  Program 
fishery  that  prevent  particijiants  from 
complying  with  regional  delivery 
reciuirements.  This  jnopo.sed  action  is 
intended  to  promote  the  goals  and 
objectives  of  the  Magnuson-Stex  ens 
Fishery  (kmservation  and  Management 
Act.  the  FMP,  and  other  ap))licahle  law. 
DATES:  Written  comments  must  he 
received  no  later  than  .5:00  p.m.  Alaska 
local  time  (A.l.t.)  March  1, 2013. 
ADDRESSES:  Yon  may  submit  comments, 
identified  by  NOAA-NMFS-20n-0032. 
by  any  one  of  the  following  methods: 

•  Ehctronic  Suhwissions:  Submit  all 
electronic  j)nhlic  comments  via  the 
Federal  eRulemaking  Portal  at  http:// 
w’ww’.rci’uldtions.gov.  To  submit 
comments  via  the  e-Rulemaking  Portal, 
first  click  the  “submit  a  comment”  icon, 
then  enter  NOAA-NMFS-201 1-0032  in 


the  keyword  search.  Locate  the 
document  yon  wish  to  comment  on 
from  the  rcisulting  list  and  click  on  the 
“.Submit  a  (k)mm(!nt”  icon  on  that  line. 

•  Ff/.v;  Addre.ss  written  comments  to 
Clenn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division.  Alaska  Region  NMl’S,  Attn: 
Ellen  Sebastian.  Fax  comments  to  007- 
.580-7.5.57. 

•  Mail:  Addre.ss  written  comnumts  to 
(denn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division.  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Mail  comments  to  P.  O. 
Box  21008.  Juneau.  AK  00802. 

•  Hand  delivarv  to  tba  Fedand 
Ihniding:  Address  written  comments  to 
(denn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisluiries 
Division.  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Deliver  comments  to 
700  West  0th  .Street,  Room  420A, 

Juneau,  AK. 

Instructions:  (Comments  must  he 
submitted  hy  one  of  the  above  methods 
to  ensure  that  the  comments  are 
received,  documented,  and  considercul 
hv  NMF.S.  Comments  sent  hv  any  other 
method,  to  anv  other  address  or 
individual.  c)r  r(!ceived  after  the  end  of 
the  comment  jjeriotl,  may  not  he 
t:onsider(Ml.  All  comments  received  ani 
a  part  of  the  ])iihlic  record  and  will 
generally  he  jiosted  for  j)nhlic  viewing 
on  lit ip://\v\v\v.r(;giil(it ions. gov  without 
change.  All  Personal  Identifying 
Information  (for  example,  name, 
address)  voluntarily  submitted  by  the 
commenter  will  he  j)uhliclv  accessible. 
Do  not  submit  Confidential  Business 
Information  or  otherwi.se  sensitive  or 
protected  information.  NMFS  will 
acc:ept  anonymous  comments  (enter  N/ 

A  in  the  required  fields,  if  you  wish  to 
remain  anonymous).  You  may  submit 
attai:hments  to  electronic  comments  in 
Microsoft  Word,  Excel,  WordPerfect,  or 
Adobe  PDF'  file  formats  only. 

Electronic  co])ie.s  of  Amendment  41  to 
the  FMP,  the  Regulatory  Impact  Review 
(RlRJ/lnitial  Regulatory  F’lexihility 
Analysis  (IRF'A),  and  the  Categorical 
Exclusion  j)rejiared  for  this  action  mav 
he  obtained  from  Iitip:// 
www.rognlations.gov  or  from  the  Alaska 
Region  Web  site  at  http:// 

(daska fisheries. noon. gov.  'I'he 
Environmental  Impact  .Statement  (ELS), 
RIR,  and  Social  Imjjact  Assessment 
pr(!i)ar(ul  for  tlu;  CR  Program  arc; 
available  from  the  NMF’.S  Alaska  Region 
Web  site  at  htlp:// 
(daskafisheries.noaa.gov. 

Written  comments  regarding  the 
hnrden-honr  estimates  or  other  a.sj)ects 
of  the  collection-of-information 
requirements  t:ontained  in  this  rnle  mav 
he  submitted  to  NMFS  at  the  above 


address:  emailed  to 
()IIiA_Snhinission@onih.(^op.gov  or 
fax(;d  to  202-39.5-728.5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cretchen  Harrington.  9()7-.58()-7228. 
SUPPLEMENTARY  INFORMATION:  I’he  king 
and  Tanner  crab  fisheries  in  the 
(ixchisive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  (BSAI)  are 
managed  under  the  F’MP.  The  Nc)rth 
Pacific  Fisherv  Management  (iouncil 
(Council)  jnepared  the  FMP  under  the 
Magnuson-St evens  Fishery 
(kmservation  and  Management  Act 
(Magnu.son-Stevens  Act). 

NMF'S  ])uhlished  the  final  rule  to 
implement  the  (iR  Program, 

Amendments  18  and  19  to  the  FMP,  on 
March  2,  2005  (70  FR  10174). 

Regulations  implementing  the  F'MP  and 
all  amendiiKints  to  the  CR  Program  are 
at  50  CFR  part  080. 

The  C]R  Program  is  a  catch  share 
])rogram  for  nine  BSAI  crab  fisheries 
that  allocates  those  resources  among 
harvesters,  ])roces.sors,  and  coastal 
communities.  Under  the  (iR  Program, 
NMFS  i.ssned  quota  share  (QS)  to 
eligible  harvesters  based  on  their 
])artici|)ation  during  a  set  of  (jualifying 
years  in  one  or  more  of  the  nine  C^R 
I’rogram  fisheries.  QS  is  an  exclusive, 
revocable  privilege  allowing  the  holder 
to  harvest  a  s))ec:ific  percentage  of  the 
annual  total  allowable  catch  ('I’Afi)  in  a 
CR  Program  fishery. 

A  Q.S  holder’s  annual  allocation, 
called  IFQ.  is  ex])res.sed  in  pounds  and 
is  based  {)n  the  amount  of  dj.S  held  in 
relation  to  the  total  QS  j)ool  for  that 
fishery.  NMFS  issues  IF'Q  in  three 
classes:  C.lass  A  IF’Q,  Cla.ss  B  IFQ,  and 
(da.ss  C  IFQ.  Three  ])ercent  of  IF’Q  is 
issued  as  Class  C  IF’Q  for  cajjtains  and 
crew.  Of  the  remaining  IFQ,  90  percejit 
is  (]la.ss  A  IFQ  and  10  percent  is  Class 
B  IFQ. 

NMFS  issued  processor  quota  share 
(PQS)  to  (jualified  individuals  and 
entities  based  on  ])roces.sing  activities  in 
CR  Program  fisheries  during  a  period  of 
(jiialifying  years.  PQS  is  an  exclusive, 
revocable  jirivilege  to  receive  deliveries 
of  a  fixed  ])ercentage  of  the  annual  'I’AC 
from  a  CR  Program  fishery.  A  PQS 
holder’s  annual  allocation  is  individual 
processing  cpiota  (IPQ).  NMF’.S  i.ssues 
IPQ  at  a  one-to-one  correlation  hetwe(!n 
the  amount  of  IPQ  and  Cla.ss  A  IFQ 
issiKid  for  each  CiR  Program  fisherv. 

(da.ss  A  IF’Q  must  he  delivered  to  a 
processor  holding  a  matching  amount  of 
IPQ:  Class  C  IF’Q  and  Class  B  IF’Q  may 
he  delivered  to  any  registered  crab 
rec:eiver. 

Regional  Delivery  Requirements 

The  CR  Program  established  regional 
delivery  recjuirements  to  preserve  the 
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llisloriu  g(,n(jra|)hi(:  (lislriliulion  of 
deliveries  in  the  crtib  fisheries.  NMFS 
assigned  a  regional  designation  to  QS 
and  FQS  for  seven  of  the  nine  CR 
1  logram  fisheries.  Regional  designations 
nl  QS  and  PQS  are  descrihed, 
re.spectively,  in  ^  (i«().4()(h](2)  and  (d)(2). 

Amendment  41  and  this  ])roj)osed 
nde  wonld  ap|)ly  to  QS  and  PQS  that 
have  a  regional  designation  for  the 
North  Region  or  South  Region.  NMFS 
as.sigmul  a  North  Region  designation  or 
a  South  Region  designation  to  the  QS 
and  PQS  in  six  CfR  Program  fisheries: 
Bristol  Bay  red  king  crab,  Biaing  Sea 
snow  crab,  Fa.stern  Aleutian  Islands 
gulden  king  crab.  Western  Aleutian 
Islands  red  king  crab,  Saint  Matthew 
Island  blue  king  crab,  and  Prihilof 
Islands  red  and  blue  king  crab.  The 
North  Region  is  north  of  54°20"  N. 
latitude.  I  he  South  Region  is  south  of 
54°2()"  N.  latitude. 

NMFS  also  assigned  a  West  Region 
designation  to  a  portion  of  the  Western 
Aleutian  Islands  golden  king  crab  QS 
and  PQS;  the  remaining  QS  and  PQS  in 
that  fishery  is  undesignated  and  mav  he 
delivered  without  regional  limitation. 
Fastern  Bering  Sea  Tanner  crab  QS  and 
PQS,  and  Western  Bering  Sea  Tanner 
crab  fishery  QS  and  PQS  do  not  have  a 
legional  designation.  Amendment  41 
and  this  propo.sed  rule  would  not  applv 
to  QS  and  I’QS  issued  for  these 
fisheries. 

fdass  A  IhQ  has  the  same  regional 
designation  as  the  underIving  QS  Class 
B  IFQ  and  Cla.ss  C  IFQ  do  not  luive 
regional  designations:  the  crab 
harvested  under  Class  B  IFQ  or  Class  C 
II'Q  can  he  delivered  to  any  registered 
crab  receiver.  For  Class  A  IFQ  with  a 
legional  designation,  (]R  Program 
regulations  at  §  (i8().7(a)(2)  prohibit  a 
processor  from  receiving  crab  in  any 
region  other  than  the  region  designated 
on  the  IFQ  permit. 

IPQ  has  the  same  regional  designation 
as  the  underlying  PQS.  CR  Ihogram 
regulations  at  §  (i80.7(a)(4)  jirohihit  the 
use  of  IPQ  to  jn  ocess  crab  in  any  region 
other  than  the  region  designated  on  the 
IPQ  permit. 

Environmental  or  man-made  \ 

conditions  have  created  obstacles  to 
regional  deliveries  in  everv  vear  since  * 
inijilementation  of  the  CR  Program.  J 
Each  year,  icing  conditions  have  been  ( 

an  obstacle  to  delivering  crab  harvested  , 
with  North  Region  IFQ  in  the  North 
Region.  For  an  entire  sea.son,  deliveries  ]« 
to  a  floating  ]jrocessor  that  served  most 
of  the  North  Region  were  jirevented  hv  * 
tiro  that  disablod  tho  processor. 

Whether  a  delivery  is  iirevented  ( 

(lejiends  on  the  circumstances,  such  as  t 
l  ie  siiatial  distribution  and  tvpe  of  ice,  a 
the  specific  ves.sel,  the  location  of  the  r 


ve.ssel  relative  to  the  proce.ssing  facilitv, 
the  amount  and  condition  of  crab  on  ' 
hoard,  and  any  factors  affecting  the 
willingne.ss  of  the  captain  to  wait  for 
s  conditions  to  change. 

Despite  these  circumstances, 

I.  participants  have  met  regional  deliverv 
nH|uirements  in  all  CR  Program  fisheries 
except  Western  Aleutian  Islands  golden 
king  crab.  Amendment  37,  de.scrihed 
below,  addre.ssed  the  problems  in  that 
hshery.  In  the  North  Region,  IFQ 
holders  have  comjiliod  with  regional 
delivery  reciuirements  by  using  their 
haryesting  coojieratives'to  adjust  the 
timing  of  crab  harvests  and  using  other 
available  IFQ  in  lieu  of  North  Region 
IFQ.  Such  ad  hoc  responses  to  severe 
weather  conditions  or  other 
circ:umstances  that  restrict  landings 
have  enabled  the  jiarticipants  in  the 
North  Region  to  meet  regional  deliverv 
reciuirements;  however,  these  measures 
have  not  jirovided  long-term  solutions 
that  sufficiently  addre.ss  timeliness, 
safety,  economic  efficiency,  and  other 
factors. 

Western  Aleutian  Islands  golden  king 
ciah  fishery  had  suffered  from  a  chronic 
lack  of  proce.ssing  capacity  in  the  We.st 
Region.  Amendment  37  to  the  FMP 
addre.s.sed  the  difficulties  of  IFQ  and 
II  Q  holder.s  meeting  the  regional 
delivery  re(]uirement  in  this  fishery. 
Under  regulations  implementing 
Amendment  37,  eligible  jiarticipants  in 
the  Western  Aleutian  Islands  golden 
king  crab  fishery  may  enter  into  a 
contractual  agreement  and  reciuest  that 
NMFS  exempt  them  from  regional 
delivery  re(|uirenients  for  West  Region 
(dass  A  IFQ  and  corresponding  IPQ. 

Upon  a]iprova!  of  a  conijileted 
application,  NMFS  will  exempt  holders 
of  West  Region  Class  A  IFQ  and 
corresponciing  IPQ  from  regional 
delivery  requirements,  thereby  allowing 
eligible  participants  to  deliver  and 
receive  crab  at  facilities  outside  of  the 
West  Region.  Additional  information  on 
Amendment  37  is  contained  in  the  final 
rule  (78  FR  3.'5781,  June  20,  2011). 

Becau.se  the  conditions  that  have 
impeded  deliveries  within  the  We.st 
Region  (e.g.,  limited,  or  no,  available 
proce.ssing  capacity)  diffor  from  the 
conditions  impeding  deliveries  in  the 
North  Region  (e.g.,  icing  conditions),  the 
(>ouncd  chose  to  develoj)  Amendment 
41  to  respond  to  the  specific  delivery 
conditions  in  ("R  fisheries  subject  to  ; 

Noith  and  South  regional  d(!.signations.  < 
IPQ  U.se  Caps  ^ 

The  CR  Program  has  PQS  and  IPQ  use  i 
(:aj).s.  When  the  Council  recommended  i 
the  CR  Program,  it  was  concerned  that  I 
exces.sive  consolidation  of  PQS  could  { 

reduce  competition  and  reduce  e 


jjrocessing  in  communities  where 
processing  had  historically  occurred. 

I  herefore.  the  Council  created  limits  on 
tiu!  total  amount  of  PQS  that  a  person 
can  hold,  the  amount  of  IPQ  that  a 
person  can  use,  and  the  amount  of  IPQ 
that  can  he  proce.ssed  at  a  single  facilitv. 
for  a  comj)l(>te  discussion  of  the  PQS 
and  IPQ  u.so  caps,  j)h;ase  see  the 
l)ropo.sed  rule  for  the  CR  Program  (8‘)  FR 
8.3200:  October  29,  2004).  As  di.scu.ssed 
below,  this  proposed  rule  modifies  the 
(.R  Program  u.se  caps  .so  that  NMFS 
would  not  count  crab  delivered 
pursuant  to  an  exenijition  toward  those 
necessarv  to  allow 
1  Q  holders  and  facilities  to  accejit  crab 
tor  delivery  and  processing  once  the 
crab  is  subject  to  an  exemption  from  the 
regional  deli\'ery  requirements. 

Amendment  41 


I  he  Council  adopted  Amendment  41 
to  the  FMP  at  its  December  2010 
meeting.  Amendment  41  would  promote 
the  safety  of  human  life  at  .sea  and 
mitigate  economic  harm  by  allowing 
participants  to  receive  an  exemption 
from  regional  flelivery  requirements  in 
situations  where  events  prevent 
particijiants  from  delivering  crab 
harvested  with  North  Region  IFQ  in  the 
North  Region  or  South  Region  IFQ  in 
the  South  Region. 

in  recommending  Amendment  41,  the 
Ciouncil  recognized  that  weather 
conditions  or  other  natural  or  man-made 
circumstances  can  hinder  harvesting 
activities  and  restrict  acce.ss  to 
lyocessing  facilities  in  the  North  or 
South  Region.  Natural  or  man-made 
catastrophes  could  result  in  lost  revenue 
to  harvesters,  proce.ssors,  and 
communities.  Safety  risks  increase 
when  harvesters  attempt  to  meet 
regional  delivery  requirements  in 
inclement  weather  (e.g.,  icing 
conditions)  and  other  potentiallv  un.safe 
•situations.  Unforeseen  delays  in 
delivering  (.Tab  could  result  in  deadlo.ss 
(crab  that  die  before  being  proces.sed). 
Harvesters  may  avoid  or  delay  the 
harvest  of  regionally  designated  IFQ. 
thereby  increasing  the  potential  for 
unharx'ested  crab  or  crab  harvested  later 
111  the  fishing  .sea.son  than  would  have 
been  otherwise  reipiired  for  a  given  TAC 
level  Such  changes  in  fishing  behavior 
could  result  in  unused  IPQ,  increased 
processing  co.st,  lo.ss  of  market  share, 
and  lo.ss  of  revenue  to  remote 
(.ommunities  dependent  on  revenues 
fiom  crab  fleliveries  and  processing. 

I  he  (kmncil  recognized  that  the 
purpo.se  of  prohibiting  holders  of 
regionally  designated  Cla.ss  A  IFQ  and 
IPQ  from  delivering  and  iiroce.ssing  crab 
outside  the  designated  region  is  to 
ensure  that  each  region  retains  the 
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(KHjuoinic  benefits  froni  deliveries 
within  the  region.  Therefore,  under 
Aniendnient  41.  the  C^ouncil 
recommended  an  exem])tion  j)rocess  in 
wliich  deliveries  of  regionallv 
designated  (lass  A  IFQ  outside  the 
region  would  ueiul  to  lx;  negotiated 
among  IFQ  holders,  IFQ  holders,  and 
representatives  of  affected  communities. 
The  (A)uncil  also  recognized  that  any 
exem|)tion  must  include  re(|uiremeut.s 
for  IFQ  holders  and  IFQ  holders  to  make 
efforts  to  avoid  the  need  for  an 
exemj)tion  and.  if  an  exem])tion  is 
needed,  to  limit  the  amount  of  IFQ  and 
IFQ  that  would  he  subject  to  an 
exemjjtion.  The  Council  ret;ommended 
a  process  that  sujjports  the  existing 
r(!gional  delivery  re(|uirements  while 
e.stahlishing  a  proce.ss  to  mitigate 
disruptions  in  a  CR  Program  fi.sherv  that 
re.strict  the  ability  of  ])articij)ants  to 
comply  with  the  delivery  requirements. 

The  Council  al.so  recognized  the 
j)otential  for  insurmountable 
administrative  difficulties  if  NMFS 
specified  the  conditions  for  granting  an 
exem])tion  and  then  determined 
whether  tho.se  conditions  (ixisted  in  a 
|)artit;ular  situation.  Therefore,  the 
Council  recommended  a  system  of  civil 
contracts  among  harve.sters,  processors, 
and  community  rei)re.sentatives  as  the 
means  of  establishing  the  exemption 
from  the  regional  delivery  recpiinunents. 

Under  Amendment  41.  tlu;  jiartie.s — 
('.lass  A  IFQ  holders.  IFQ  hold(!r.s.  and 
affectcul  comnmnitie.s — would  develo]) 
privatt!  contractual  arrangements  that 
sjjecify  when,  and  under  what  terms, 
thev  could  reqmjst  and  receive  an 
exem])tion  from  regional  delivery 
reciuirements  in  the  North  or  South 
Region.  The  contract  terms  would  not  he 
estahlisluid  in  the  FMF  or  in  regulation. 
'I'he  j)arties  would  enter  into  two  jjrivate 
contractual  arrangeuKmt.s — a  j)r(!.season 
framework  agretnnent  and  an  ins(;ason 
exemi)tion  contract — before  the 
specified  IFQ  and  IFQ  would  he  exempt 
from  the  regional  delivery  reciuinnmmts. 
rhese  contracts  would  govtirn  the  roles 
and  re.sj)on.sihilitie.s  of  the  parties  to  the 
contract  and  would  estahlisli  each 
jiarty’s  specific  obligations.  The  goal  is 
that,  through  the  framework  agrecmient 
|)roces.s.  before  the  crab  season,  the 
parties  would  plan  for  adverse 
conditions  ami  would  agree  to  take 
actions  to  nuluce  the  need  for  an 
exemption.  Then,  in  the  event  that  these 
actions  were  unsuccessful  in  averting 
the  need  for  an  exem|)tion,  the  ])arties 
would  execute  an  exemption  contract. 
The  parties  would  notify  NMFS  and 
certify  that  they  had  executed  an 
exemj)tion  contract  as  recpiired  by  the 
regulation.  The  exemption  wouhl  go 
into  (dfect  the  dav  after  NMFS  receives 


the  in.season  notice.  If  any  jiarty  to  a 
framework  agreement  or  exenq)tion 
contract  helieves  that  any  other  j)arty 
did  not  com])ly  with  their  contractual 
obligation,  that  party  could  seiik  redress 
as  a  private  civil  inattcu'. 

Ov(!rall.  th(i  exinnption  ])rocess  in  the 
proposed  rule  stieks  to  allow  fishery 
participants  to  res])ond  to  an  emergency 
situation  during  the  crah  fishing  .siia.son 
in  accord  with  ground  rules  that  they 
themselves  e.stahli.slKul  IxTon;  the 
season. 

AmendiiKint  41  and  this  proposed 
rule  do  not  pre.scrihe  specific  conditions 
or  terms  of  agreement  for  the  framework 
agreement  or  exemption  contract.  But 
the  (xjuncil’s  Statement  of  Ciouncil 
Intent  should  guide  the  parties  in 
e.stahlishing  the  re(|uired  contracts. 
Additionally,  section  2.4.2  of  the  RIR  for 
this  action  provides  hackground  about 
the  range  of  private  arrangements  that 
the  Uouncil  considered  and  that  the 
])arti(js  could  ])ut  in  the  framework 
agreement  and  the  (ixemption  contract. 

The  following  Statement  of  ("ouncil 
Intent  was  inchuhul  in  the  (xnmcil's 
Decianher  2010  motion: 

The  (’.oiincil  intends  that  (ixcnnptions  will 
he  (h!V(!l()|)ed  hv  agreenunit  ol  tin;  holders  ol 
(llass  A  ll'Q,  hohhirs  of  ll’Q.  and  nigional/ 
coininnnity  n!pres(!ntativ(!s.  b'er  enuirgcMicy 
(n’ents  ot  l(!ss  than  2  million  ))oimds  in  the 
aggi'(!gat(!.  eompensatorv  (hdivtiricis  oITcm'  the 
op])ortimity  to  restore  the  landings  to  a 
nigion  that  are  intmided  in  cnrnmt 
r(!gnlations;  thendore  no  party  sliould 
unri!asonal)lv  withhold  their  agnxniKmt  or 
nniHsisonahly  restrict  tin;  industry's  ability  to 
respond  to  those;  (;vents.  A  prereepiisite  to  an 
exemption  will  he  that  the  parties  have 
entered  a  nonhinding  l'ram(;work  agre(;ment. 

It  is  the  (x)niu:irs  intent  that  this  framework 
agre(;m(;nt  will  d(;iin(;  c(;rlain  t(;rms  ol  the 
exemption.  inc:hiding  mitigation 
re(inirem(;nts  and  a  range  of  t(;rms  of 
compensation,  and  that  the  ex(;mption 
contract  d(;st:rih{;.s  the;  conditions  nnd(;r 
whii:h  the  exem])tion  is  l)(;ing  or  would  he 
reepiested.  including  mitigation  re(pnr(;ments 
and  ti;rms  of  compensation  specific  to  tin; 
i;x(;m])tion  hi;ing  sought.  Mitigation  would  In; 
int(;nd(;d  to  mitigate;  the;  e;ffe;e:ts  em  j)artie;s 
that  might  snffe;r  seeme;  le)ss  h(;e:anse;  e)f  the; 
granting  eif  an  e;xe;mption.  (n)m])(;nsatie)n 
weenhl  he;  inte;nele;el  te;  e:e)mpe;nsate;  ])artie;s  fe)r 
le)sse;s  arising  freein  the;  e;xe;m))tiem.  All 
frame;we)rk  agre;(;me;nts  are;  e;x])e;e:leel  le; 
e:e)ntain  pre)visie)ns  fe)r  a  re;se;rve;  j)oe)l.  A 
re;se;rve;  ])e)ol  we)nlel  he;  inte;nde;el  le;  ])re)viele; 
inelustry  wiele;.  e:ivil  e:e)nlnie;l  hase;el  ele;live;ry 
re;lie;f  wilhe)ut  re;gidatorv  eer  aelministrative; 
inte;r\’e;nlie)n.  .Spe;e:ifie:ally,  a  re;se;rve;  pen;! 
wouhl  he;  em  agre;e;me;nl  aineeng  heelelers  of  ll-'Q 
le)  e:e;rlain  arrange;me;nls  in  the  use;  e)f  lhe;ir 
IFQ  te)  re;elue:e;  the;  ne;e;el  her  e;xe;m])lie)ns  frean 
the;  re;gie)nal  laneling  re;e|uire;me;nl.  It  is 
he;lie;ve;el  Ih.il  an  e;ffe;e:live;  re;se;rve;  |)e)e)l  must 
(1)  e:ommit  e;ae:h  parlienpant  in  the;  poe)l  loin; 
henmel  by  its  ruh;s:  anel  (2)  ineduele;  ne)l  le;ss 
than  70%  e)f  the;  (3ass  A  IFQ  he;lel  by: 


(;i)  unaffiliiile;el  e:e)e)pe;r;itive;s  anel 
unaffiliale;el  IFQ  he)lele;rs  ne)l  in  a  e;e)e)])(;rative;, 
in  the;  aggre;gat(;:  eer 

(h)  affiliate;el  e:e)ope;ralive;s  and  affili<ile;el 
IFQ  he)lele;rs  ne)l  in  a  ce)e)pe;raliv(;.  in  the; 
aggre;gale;. 

Alh)wing  se;v(;ral  IFQ  he)ld(;rs,  IFQ  he)lel(;rs, 
anel  e:e)mmunil\7re;gie)nal  e;nlilie;s  le;  he;  a  jjarlv 
to  the;  siiine;  frame;we)rk  agre;e;ine;nt  is  int(;nele;el 
te)  slre;amline;  nege)tialions,  fae:ilitate;  the  use 
of  rese;rve;  pe)e)ls.  anel  alle)w  fe)r  the; 
ince)rporalie)n  e)f  ce)m])e;nsatory  el(;live;rie;s 
(shoulel  the  parties  l)elie;ve;  e:e)m|)e;nsaling 
elelive;rie;s  are;  appre)])riale;).  If  an  e;xe;m])lion  is 
n(;(;ele;el  Ibr  ceempensateery  eh;live;rie;s.  the; 
])re)e:ess  Ibr  re;e:e;iving  that  e;xe;m])tie)n  shall  he; 
the;  same;  as  the;  ])re)e:e;ss  e)f  affielavils  use;el  le; 
make  any  e)lhe;r  e;xe;mi)t  eleliveries  unele;r  this 
actie)!). 

The;  framt;we)rk  agr(;t;nu;nt  we)ulel 
el(;fiu(;  the;  stop.s  that  the;  partie;.s  would 
take;  j)rie)r  to  the;  crah  fishing  .s(;a.son  te) 
re;elue;e;  the;  m;i;et  fe)r,  anel  ame)unt  e)f,  an 
e;x(;mptie)n  eluring  the;  crah  fishing  ye;ar. 

A  franu;work  agre;(;im;nt  ceeuld  incluelo 
an  agre;e;m(;nt  among  IFQ  lie)lde;rs, 
wlu;r(;hy  lh(;y  aggre;g;ite;  a  e;e;rlain 
]n;re;(;ntago  of  theeir  IFQ  to  adelro.ss 
in.se;a.se)n  facteers  that  coulel  othe;rwise; 
])re;vt;nt  comjjliance;  with  r(;gioniil 
ele;liv(;ry  r(;(]uire;me;nts.  Fe)r  e;xample;,  the; 
frame;we)rk  agre;e;mc;nt  e:e)ulel  ])rie)ritize; 
the;  harvest  e)f  Ne)rth  R(;git)n  ("lass  A  IFQ 
while;  se;tting  iisiele;  a  ])ortie)n  e)f  Seeuth 
Re;gie)n  Ulass  A  IFQ  until  the;  Ne)rth 
Re;gion  (ilass  A  IFQ  has  he;e;n  harve;ste;el 
anel  ele;live;re;el  to  mate;hing  North  Re;gie)n 
IFQ.  The;  frame;we)rk  :igr(;e;me;nt  we)ulel 
cilso  ;ieldre;.ss  the;  e:lre:umst<me:e;.s  that 
we)ulel  trigge;r  an  e;xe;mi)tion.  If  those; 
e:ire:umstane:e;s  e)e:e:urre;el,  the;  frame;we)rk 
agre;e;me;nt  wouhl  de;scrihe;  the;  ste;j)s  that 
the;  ])artie;s  wouhl  take;  to  mitigeite;  the; 
aelvorse;  e;ffe;e;ts  e)f  the;  e;xe;m])tion.  The; 
frame;we)rk  agre;e;me;nt  might  inclueh; 
ste;ps  to  com])ensate;  the;  c:ommunity  that 
was  h).siug  the;  pre)e;e;s.sing,  the;  e;e:onomic 
activitv  fre)m  tho  pre)e:e;.ssing,  and  the;  tax 
re;ve;nue;s  fre)m  the;  i)roe;e;.ssing. 

Ilowe;ve;r.  the;  ("e)une;il  eliel  not 
re;e:omme;nel,  anel  this  ])re)po.se;el  rule; 
de)e;s  ne)t  ine;lueh;,  any  te;rms  that  the; 
partie;s  mu.st  ine:lude;  in  the;ir  frame;we)rk 
agre;e;me;nt  or  e;xe;mi)tion  contract.  The; 
partie;s  te)  the;  agre;e;me;nts  wendel 
eie;te;rmine;  the)se;  te;rms. 

'I'he;  Fropee.sod  Rule; 

'Fliis  pre)pose;et  nde;  we)uht  e;stahli.sh  a 
j)re)e:e;s.s  by  whie:h  IFQ  he)hh;rs,  IFQ 
lie)hh;rs,  and  affe;e:te;el  ce)mmunitie;s 
e:e)uhl  jeeintlv  a))))ly  for  anel  re;ce;ive;  an 
e;xe;mptie)n  from  re;gional  eh;live;ry 
re;epiire;me;nls.  This  pre)po.se;el  rule;  we)nhl 
iij)])ly  te)  the;  fe)lh)wing  e:rah  fishe;rie;s: 
Briste)!  Bay  re;tl  king  crah,  Be;ring  Se;a 
sne)w  e:rah,  Faste;rn  Aloutian  Islanels 
ge)hle;n  king  e:rah,  \Ve;ste;rn  Ah;utian 
Islanels  re;el  king  crah.  Saint  Mattlmw 
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Island  blue  king  crab,  and  Pribilof 
Islands  red  and  blue  king  crab. 

This  proposed  rule  would  impleiuent 
a  two-step  ju'ocess  for  an  exeinjition 
from  regional  delivery  recjuinunents:  A 
l)re.season  apjjlication  and  an  inseason 
notice  of  exeinjition.  both  j)arts  of  the 
application  would  b(!  on  one  forin:  the 
Application  for  Exemption  from  (IR 
Crah  Regional  Deliv(?ry  Recpiirements. 
This  ap])lication  jirocess  would  allow 
the  parties  to  a])])ly  for  an  exemption 
from  the  regional  delivery  requirements 
without  extensive  admini.strative  review 
by  NMFS.  Under  this  proj)osed  rule, 
both  the  ])reseason  application  and  the 
inseason  notice  must  be  signed  by  one 
or  more  members  of  the  following  thrcie 
groups:  (1)  Holders  of  Class  A  IFQ  in  a 
CR  Program  fishery  subject  to  this 
proposed  rule;  (2)  holders  of  the  IPQ  in 
a  CR  Program  fishery  subject  to  this 
proposed  rule:  and  (3)  a  representative 
of  the  affected  community. 

PivsHuson  Application  Process 

The  i)reseason  apjjlication  process 
itself  has  two  parts:  (1)  The 
develoj)ment  of  a  framework  agreement 
by  the  parties;  and  (2)  the  submission  of 
a  ])reseason  ajq)lication  to  NMFS. 

During  the  first  part  of  the  preseason 
jjrocess,  (ila.ss  A  IFQ  holders,  IPQ 
holders,  and  representatives  from 
afhicted  communities  could  choo.se  to 
work  together  to  establish  a  framework 
agreement  for  that  crab  fishing  year.  The 
framework  agreement  is  intended  to 
jji'ovide  ]iartici])ants  in  the  crab  fi.sherv 
with  the  flexibility  to  ])repare  for,  and 
agree  upon,  certain  aspects  of  an 
exemj)tion  prior  to  the  start  of  the  crab 
fishing  sea.son.  This  ])roposed  rule 
would  not  require  fi.sherv  jiarticipants  to 
enter  a  framework  agreement;  however, 
a  framework  agreement  would  be 
reejuired  for  fishery  partic:ij}ants  to 
obtain  an  exemption  from  the  regional 
delivery  requirements  in  that  cral) 
fishing  year. 

D(!veloping  the  provisions  of  a 
framework  agreement  pre.season  should 
prevent  the  ])arti(;s  from  seeking  an 
exemption  for  simple  convenience  as 
well  as  provide  several  benefits  to  the 
parties.  First,  agreement  of  all  j)arties  to 
a  framework  agreement  should 
streamline  the  ])rocess  for  seeking  an 
exem])tion  from  the  regional  delivery 
nHiuirenumts  inseason.  A  framework 
agreement  would  ])rovide  a  means  for 
IFQ  holders  and  IPQ  holders  to  (juickly 
obtain  an  inseason  exenq)tion  from  the 
regional  delivery  reejuirement.  Second, 
the  framework  agreement  could  i)revent 
a  ])arty  or  ])arties  from  imposing 
unreasonable  terms  in  the  event  that  an 
exemjjtion  is  needed.  For  exainjile, 
absent  a  preseason  agreement,  an  IFQ 


holder  who  is  hampenul  from  making  a 
landing  due  to  un.safe  icing  conditions 
could  i)otentially  he  at  a  di.sadvantage 
when  negotiating  terms  of  the 
exemption. 

Once  the  parties  establish  a 
framework  agreement,  the  parties  would 
submit  the  presea.son  application.  A 
comj)leted  preseason  application  must 
h(!  receiveil  by  NMFS  by  October  l.'i  of 
the  crab  fishing  year  for  which  the 
apj)licants  may  need  an  exemption. 
()c;tober  l.'i  is  the  opening  date  of  the 
fishing  season  e.stablished  by  the  Alaska 
D(q)artnu!nt  of  Fish  and  Came  for  five  of 
the  six  CR  Program  fisheries  subject  to 
this  jjroposed  rule.  NMFS  notes  that  the 
October  1.5  a))plication  deadline  is  after 
the  August  1.5  opening  of  the  Eastern 
Aleutian  Islands  golden  king  crab 
fishery  season.  However,  partici])ants  in 
any  of  the  crab  fisheries  subject  to  this 
rule  could  submit  their  application 
before  October  1.5.  Specifically,  the 
particij)ants  in  the  Eastern  Aleutian 
Islands  golden  king  crah  fishery  could 
submit  their  ])re.sea.son  aj)plication 
Ixdbre  August  15. 

The  applicants  would  be  responsible 
for  ensuring  that  NMFS  receives  a 
complete  application  package.  A 
complete  ])re.season  application  would 
identify  the  CR  program  fishery  for 
whit;h  the  applicants  are  .seeking  an 
exemption.  A  complete  ])reseason 
aj)plic,ation  must  be  signed  by  the 
holders  of  the  IFQ  and  IPQ  that  are  the 
subject  of  the  presea.son  application  and 
by  the  community  representative. 

A  ])reseason  application  also  includes 
an  affidavit  that  the  parties  submitting 
the  i)resea.son  application  have  signed  a 
framework  agreement  that:  (1)  Specifies 
the  CR  crab  fisheries  that  are  the  subject 
of  the  framework  agreement:  (2) 
specifies  the  actions  that  the  parties  will 
take  to  reduce  the  netul  for,  and  the 
amount  of,  an  exemption;  (3)  s})ecifies 
the  circumstances  under  which  the 
parties  would  execute  an  exeinjition 
contract  and  receive  an  exemption;  (4) 
specifies  the  actions  that  the  parties 
woidd  take  to  mitigate  tlu;  effects  of  an 
exemption;  (5)  specifies  the 
compim.sation,  if  any,  that  any  jiartv 
would  provide  to  any  other  jjarty;  and 
(b)  affirms  that  the  reejuired  parties  have 
signed  the  framework  agreiunent.  The 
])artie.s  may  include  any  other  mutually 
agreeable  terms  in  the  framework 
agreement. 

NMFS  would  review  (;ach  presea.son 
ap])lication.  If  a  ])re.season  application 
was  timely  and  complete,  NMFS  woidd 
ajiprove  the  ajiplication.  If  a  jireseason 
application  was  not  received  by  October 
15,  NMFvS  would  deny  the  application. 
If  NMFS  denied  a  presea.son  application 
for  any  reason,  those  apjilicants  would 


not  be  eligible  for  an  exemjition  from 
regional  delivery  requirements  during 
the  crab  fishing  year.  However,  the 
apjilicants  would  have  the  right  to 
appeal  the  denial. 

If  NMP’.S  apjiroves  a  pre.sea.son 
apjilication,  the  ajiplicants  who 
submitted  the  presea.son  ajiplication 
could  make  a  delivery  out-of-region 
during  the  crab  fishing  year  if.  before 
the  delivery,  the  applicants  took  two 
actions  that  are  specified  in  the 
regulation:  (1)  The  applicants  executed 
an  exemption  contract:  and  (2)  the 

aj) ])licants  submitted  an  inseason  notice 
to  NMF.S  that  they  are  exercising  the 
exemption. 

The  presea.son  ajiplication  process  in 
the  proposed  rule  is  consi.stent  with  the 
Council’s  intent  that  NMF.S  only 
determine  whether  the  applicants  have 
certified  to  NMFS  that  they  have  signed 
a  framework  agreement  that  contains  the 
reipiired  elements.  'I’he  pre.sea.son 
apjdication  process  would  allow  the 
parties  themselves  to  e.stablish  the  terms 
of  the  framework  agreement.  The 
pre.season  ajiplication  jirocess  would 
allow  the  affected  jiarties  to  enter  the 
fishing  sea.son  knowing  the  steps  that 
the  parties  would  take  to  avoid  an 
exem])tion,  the  circum.stances  that 
would  trigger  an  exemjition.  the  steps 
they  would  need  to  take  to  obtain  an 
exemption,  and  any  mutually-agreed 

u] )on  compensatory  actions  that  the 
parties  would  take  as  a  result  of 
exercising  the  exemjTtion. 

inscason  Process 

If  jiarties  to  an  ajiproved  pre.sea.son 
application  conclude  during  the  crab 
fishing  year  that  circum.stances  have 
occurred  that  justify  an  insea.son 
exemption  under  the  framework 
agreement,  those  ajjjilicants  iniust  do 
two  things  to  obtain  an  exemption.  They 
must  enter  into  an  exemption  contract 
with  each  other  and  they  must  jointly 
submit  an  inseason  notice  of  the 
exemption  to  NMFS. 

First,  the  exemption  contract:  the 
j)ro])o.sed  rule  specifies  that  the  parties 
to  an  exemjition  contract  mu.st  be.  at  a 
minimum,  one  IFQ  holder,  one  IFQ 
holder,  and  the  repre.sentative  of  the 
affected  community.  The  jiarties  to  an 
exemption  contract  may  be  multiple  IFQ 
holders,  IFQ  holders,  and  one  or  more 
community  representatives.  The 
propo.sed  rule  also  s])ecifie.s  subjects 
that  mu.st  be  addressed  in  the  exemption 
contract:  (1)  The  IFQ  amount  and  IFQ 
amount,  by  crab  fi.sherv,  that  is  subject 
to  the  exemption  contract:  (2)  the 
circum.stances  under  which  the  parties 
are  exercising  the  exemption:  (3)  the 
actions  that  the  parties  mu.st  take  to 
mitigate  the  effects  of  the  exemption;  (4) 
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the  componsation.  ii  any.  that  any  p<nty  S( 

must  inako  to  any  other  party;  (5)  Ani 

whether  all  reipiired  parties  have  sigiuul  Keg 
the  exeinjhion  eontract.  Ihe  parties  may  e. 
inr.hule  anv  other  mutually  agreeable  i:ral 

terms  in  the  exemption  ‘p!': 

S(H;on(l,  an  inseason  notice  to  NMrS.  It  k 
alter  the  parties  execute  an  exemption  api 
contract,  the  parties  would  ,  ' 

snhmit  an  inseason  notice  to  NMl'S  Ihe  11  L 
parties  would  certify  to  NMlvS  that  the  an 
reiiuired  parties  are  suhmitting  the  it 

inseason  notice,  namely  the  holdeis  ot  ap 
the  IFQ  and  ll’Q  that  is  the  snhject  ol  the  i 
inseason  notice  and  the  community  !»' 

representative  eligible  to  submit  an  ''P 

inseason  notice  of  exemption  for  this 
IFQ  and  IFQ.  The  parties  would  also 
certify  to  NMFS  that  they  have  signed  in 
an  exemjition  contract  that  addi  esses  i 

the  mandatory  subjects  in  the  contract.  in 
Fac.h  applicant  would  alfirin  lluit  all 
information  and  claims  in  the  inseason  s] 
notice  are  true,  correct  and  complete.  ai 
If  the  parties  suhmit  a  comidete  ^ . 

inseason  notice  to  NMFS.  the  exemption 
would  automatically  go  into  ellect  the 
(lav  after  submission.  The  exemiition  ■ 

would  he  in  effect  only  for  the  IFQ  and 
IPQ  siiecified  on  the  inseason  notice. 

NMFS  would  jiost  the  ellective  date  ol  '' 
the  exemiition  on  the  NMFS  Alask.i  ‘ 

Region  Wei)  site.  . 

Once  an  exemption  is  ellective.  cia h 
harvested  with  the  IFQ  siiecified  on  the  i 
notice  could  he  delivered  outside  the  ' 

designated  region  (North  or  South) 
during  the  rest  of  the  crab  fishing  year. 
Once  an  exemption  is  ellective,  crab 
processed  with  the  IPQ  specilie(l  on  the 
notice  could  he  processed  outside  the 
designated  region  during  the  rest  ()1  the 
crab  fishing  year.  Deliveries  ol  crab  out- 
of-region  that  are  not  allowed  by  an 
exemption  would  continue  to  he  fishery 
violations.  The  regulation  has  no  limit 
on  the  numher  ol  times  in  a  crab  tislung 
vear  that  apjilicants  with  an  approved 
preseason  ajiplication  could  suhmit  an 
inseasou  notice  ot  an  exemption. 

The  exemption  process  under 
Ameudmeut  41  for  the  North  and  South 
Region  differs  from  the  exemption 
process  muter  Ainendmeut  37  lor  the 
West  Region  in  four  ways,  lurst,  under 
Amendment  37.  any  person  that  holds 
more  than  20  percent  of  the  West  Region 
QS  or  West  Region  PQS  in  the  Western 
Aleutian  Islands  golden  king  crab 
Fishery  must  he  a  jiarty  to  any  recpiest 
for  an  exemption  Iroin  the  regional 
deliverv  nupiirements.  Persons  holding 
20  percent  or  less  ol  either  share  type 
have  no  direct  in])nt  into  the  contract 
negotiations  or  aiiplication.  llnder 
Anieudment  41,  each  IFQ  holder  and 
each  IPQ  applies  for  an  exemption  It 
does  not  matter  how  much  IFO  and  11  Q 
an  ajiplicant  holds. 


Second,  an  exemiition  granted  under 
Amendment  37  ajiplies  to  all  West 
Region  IFQ  and  West  Region  IPQ  in  the 
We.stern  Aleutian  Islands  golden  king 
crab  fishery.  Under  Amendment  41 .  an 
exemption  only  ajuilies  to  the  IFQ  and 
IPQ  that  is  the  subject  ol  a  preseason 
aoulication  and  an  inseason  notice 

Third,  under  Amendment  37.  only  the 
IFQ  holders  and  IPQ  holders  a])i)ly  lur 
an  exemption.  Under  Amendment  41, 
the  affected  conmumity  would  also 
api)lv  for  an  exemiition. 

Finally,  Ameudmeut  37  has  only  a 
preseason  apjilication  and.  although  the 
applicants  mn.st  have  entered  into  a 
master  contract,  the  regulation  does  not 
siiecify  subjects  that  must  he  addressed 
in  the  contract.  Under  Amendment  41. 
the  parties  enter  into  both  a  jireseason 
framework  contract  and  an  inseason 
exemption  contract  and  the  regulation 
specilies  .subjects  that  luu.st  he 
addressed  in  both  contrac.ts. 


(jOinmunHy  /fepre.seu/u/jVe.s-  ^ 

'I’liis  proposed  rule  gives  affected  d 

communities  a  role  in  the  exemption  r, 

lU’ocess.  The  ])roi)osed  rule  would  t( 

recpiire  that  a  repre.sentative  of  the  n 

affected  community  sign  the  Iramework  s 
agreement,  the  jireseason  application,  [ 

the  exemption  contract,  and  the  i 

inseason  notice.  An  allected  conmumity  i 
is  the  comnumitv  that  holds  the  Right 
of  iMi-st  Refusal  (ROFK)  on  designated 
PQS.  In  conunnuities  holding  or  ( 

formerlv  holding  the  Right  of  Fir.st 
Refusal' (ROF'K)  on  designated  PQS.  the 
community  rejiresentative  would  he  the 
established  non-jirolit  eligible  crab 
conmumity  (ECU)  entity,  defined  at 
§(i»().2.  All  these  communities  have 
designated  EEC  entities  that  NMFS  has 
ajiiu-oved.  For  the  communities  oi  Saint 
Paul.  Saint  (ieorge,  Fal.se  Pass,  and 
Akutan.  the  EEC  entity  is  the 
C'onmumitv  Development  Quota  ((.DQ) 
group.  For'Unalaska,  Port  Moller,  King 
Cove,  and  Kodiak,  the  ECX,  entity  is 
designated  by  the  municipal 
(>overnnient.  . 

NMFS  also  issued  a  portion  of  the 
I’QS  for  the  Ilering  Sea  snow  crai) 
fishery  and  the  Saint  Matthew  Islaiul 
blue  king  crab  fishery  without  a  ROFK 
,1  de.signation  (non-ROFR  PQS).  Saint  Paul 
and  Saint  George  are  the  only  two 
communities  in  the  North  Region  that 
have  historically  received  and  processed 
liering  Sea  snow  crab  and  Saint 
Matthew  Island  bine  king  crab. 
'Fherefore,  they  would  he  the  alfected 
communities  for  the  juiriioses  of  an 
exemption  from  the  regional  delivery 
reiuiirements.  The  (.ouncil 
recommended  that  the  (.DQ  entities 
representing  Saint  Paul 
Sea  Fishermen’s  Association  or  C.HSF  A) 


and  Saint  George  (Aleutian  Prihilol 
Island  Gommunitv  Develoiuuent 
Association  or  APIGDA)  select  a  single 
comnumitv  reiiresentative  to  sign  on 
their  behalf,  the  iramework  agreement, 
the  preseason  application,  the 
exemi)tion  contract,  and  the  instiason 
notice  for  this  non-ROFR  PQS.  1  he 
Council  recommended  one  conmumity 
rejiresentative  for  non-ROFR  PQS  to 
reduce  the  potential  for  additional 
administrative  burden  that  may  arise  il 
representatives  of  both  APIC.DA  and 
C’.BSFA  were  nHpiired  to  sign  these 
documents. 

Under  this  proiiosed  rule,  A1  R-tJA 
and  CBSFA  would  have  IHO  days  Irom 
the  effective  date  ot  the  linal  rule  to 
inform  NMFS  in  writing  that  they  have 
designated  a  single  community 
representative  responsible  lor  signing 
the  iramework  agreement,  the  iireseason 
aiiplication,  the  exemption  contract,  and 
the  inseason  notice.  Alter  juihlication  oi 
the  final  rule,  NMFS  would  notify 
APIGDA  and  C'.BSFA  of  the  deadline  to 
designate  a  single  community 
representative  and  ])rovide  instructions 
for  informing  NMFS  of  the  community 
reiiresentative.  The  18()-day  window 
should  provide  adequate  time  foi  the 
two  (d)Q  entities  to  coordinate  their 
recommendation  hut  not  create  an 
y  undue  delav. 

The  Council  did  not  .sjiecily  what 
would  hapi)en  if  APIGDA  and  CBSFA 
do  not  designate  a  single  community 
representative  or  if  they  want  to  revoke 
!  a  designation  in  the  future.  NMFS 
e  therefore  projioses  that  il  APK.DA  and 
CBSFA  do  not  designate  a  conmumity 
reiiresentative  to  NMFS  by  the  deadline, 
then  both  APIGDA  and  CBSFA  would 
s  need  to  sign  the  documents  for  the 
It  ajiplic-.able  North  Region  non-ROFR 
PQS.  This  jirovision  ensures  that  both 
CDQ  entities  would  participate  in 
J)  reaching  these  agreements  if  they  did 
g  not  designate  a  single  conmumity 
retiresentative. 

Additionally,  NMFS  proiioses  that 
APICDA  or  CBSFA  may  revoke  its 
designation  of  a  community 
reiiresentative  by  jiroviding  written 
notice  to  the  other  entity  and  to  NMFS. 

R  If  either  APICDA  or  CBSFA  revokes  its 

>anl  designation  of  a  community 

representative,  then  both  APICDA  and 
it  CBSFA  would  need  to  sign  all 
^sed  documents  related  to  the  exemiition:  the 
framework  agreement,  the  jireseason 
application,  the  exemption  contrai.t,  and 
(1  the  inseason  notice.  However,  if 
APK’.DA  or  CBSFA  revoke  its 

V  dusignation  after  October  I.'"),  the 

revocation  will  not  affect  the  validity  ol 
any  action  taken  by  the  designated 
ing  community  representative  pursuant  to 

iFA)  (i80.4(p)  for  that  crab  fishing  year. 
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IPQ  Use  Caps 

This  jjroposed  rule  would  not  change 
exi.sting  IPQ  use  cajis;  however,  it 
wf)ul{l  add  exemptions  from  IPQ  use 
cajjs  when  NMFS  approves  an 
exem])tion  from  the  regional  delivery 
re(|uirem(!nts.  The  (IR  Program  at 
§  080. 42(1)}  lindts  the  amount  of  IPQ  that 
a  single  |)erson  may  hold.  Under  the 
projjo.sed  rule  at  §  080. 42(h)(7).  NMFS 
would  not  could  crab  proce.ssed  outside 
the  designated  region  j)ursuant  to  an 
exem]dion  against  this  limit. 

The  CR  Program  at  §()8().42(h)  al.so 
limits  how  much  IPQ  an  individual 
facility  may  u.se  or  proce.ss.  Under  the 
pro])o.sed  rule  at  880. 42(h)(8).  NMFS 
would  not  count  crab  ]jroce.ssed  outside 
the  designated  region  under  an 
exemption  toward  the  IPQ  use  caj)  of 
the  proce.ssing  facility.  It  is  likely  that  a 
facility  would  likely  process  crab  from 
outside  the  designated  region  through  a 
custom  proce.ssing  arrangement.  The 
receiving  jirocessor  would  likely  have 
little  notice  to  prepare  for  the  delivery. 
An  exemption  from  the  IPQ  use  caps 
would  hel])  to  ensure  that  a  facility 
would  not  refuse  delivery  of  the  crab  to 
avoid  exceeding  the  facility’s  IPQ  use 
cap. 

NMFS  notes  that  IPQ  holders  would 
continue  to  he  subject  to  the  IPQ  use 
caps  for  all  proc:essing  that  does  not 
occur  through  an  exem])tion  from  the 
nigional  delivery  requirements. 

Regional  Deliverv  Exemption  Report 

This  proi)osed  rule  includes  a 
reporting  recjuirement  to  provide  NMFS 
and  the  (iouncil  with  the  means  to 
assess  the  exemption  in  terms  of  the 
Council’s  Statement  of  Council  Intent 
for  Amendment  41.  In  a  crab  fishing 
year  wlien  an  IFQ  holder  submits  a 
j)reseason  application  for  an  exemption 
from  the  regional  deliverv  nK|uirements. 
the  IFQ  holder  mu.st  also  submit  an 
annual  Regional  Delivery  Exemption 
Rejjort  to  NMFS  by  June  30  of  that  crab 
fishing  year.  The  Council  did  not 
recommend  a  ckiadline  for  sidjinitting 
the  Regional  Deliverv  Exemjjtion 
Report.  To  reduce  the  hurdcm  on  fishery 
particijiants.  NMFS  is  jiroposing  the 
June  30  deadline  to  corresj)ond  with  the 
end  of  the  crab  fishing  year  and  with  the 
deadline  for  the  Eligible  Crab 
Community  Organization  Annual 
Report  in  §880..'5(f). 

The  proposed  rule  recjuires  that  before 
If'Q  holders  submit  the  Regional 
Deliverv  Exemption  Rejjort  to  NMFS. 
they  sul)mit  a  copy  of  the  re])ort  to  the 
community  rejjresentatives  and  IPQ 
holders  that  also  signed  the  preseason 
aiijilication.  NMFS  proposes  a  deadline 
of  June  15  for  IFQ  holders  to  take  this 


action.  In  response  to  the  IFQ  holder’s 
report,  community  re])re,sentatives  and 
IPQ  holders  may  choose  to  submit, 
respectively,  a  Commuuity  Impact 
Report  or  IPQ  Holder  Report.  These 
rej)orts  would  offer  conmumitv 
repre.sentatives  and  IPQ  holders  an 
oj)|)ortunity  to  ])rovi{le  the  Council  and 
NMP’S  with  their  perspectives  on  the 
framework  agretanent  and  exemj)tion 
contract  and  to  jjrovide  an  additional 
viewj)oint  to  the  Regional  Deliverv 
Exemption  Report. 

Under  the  ])ropo.sed  rule,  the  annual 
Regional  Delivcjry  Exemption  Report 
must  include  the  following:  (1)  The 
amount  of  IFQ,  if  any,  set  aside  to 
reduce  the  need  for,  and  to  limit  the 
extent,  or  amount  of,  the  exemj)tion:  (2) 
the  mitigation  measures  employed 
before  submitting  an  inseason  notice;  (3) 
the  number  of  times  an  exemjjtion  was 
requested  and  u.sed;  (4)  whether  the 
ex(!mption  was  necessary:  and  (5)  any 
im])acts  resulting  from  the  exemjdion 
on  the  fishery  participants  and 
communities  that  signed  the  presea.son 
ap])lication.  NMFS  is  not  jiroposing 
sinnlar  reporting  recpdrements  for  the 
Community  Impact  Report  or  IPQ 
Holder  Re])ort  because  these  reports  are 
voluntary.  The  Regional  Delivery 
Exemption  Report,  Conmumitv  Impact 
Re])ort,  and  the  IPQ  Holder  Report  will 
]n'ovide  documentation  and 
transparency  needed  by  the  Council  and 
NMf’S  to  evaluate  the  efficacy  of 
])rivately  administered  contracts 
desc:riheil  in  this  action. 

Classification 

Pursuant  to  section  3()4(1))(1)(A)  of  the 
Magnu.son-Stevens  Act,  the  NMFS 
Assistant  Admini.strator  has  determined 
that  this  pro])o.sed  rule  is  consistent 
with  the  FMP.  other  provisions  of  the 
Magnu.son-Stevens  Act,  and  other 
apjilicahle  law,  .subject  to  further 
consideration  of  comments  received 
during  the  ))ul)lic  comment  period. 

This  pro])o.sed  rule  has  been 
determined  to  not  he  significant  for  the 
purposes  of  Executive  Order  12888. 

Regulatoi'v  Impact  Review  (RIR) 

An  RIR  was  |)re])ar(;d  to  assess  all 
co.sts  and  benefits  of  available  regulatory 
alternatives.  'I’lie  RIR  considers  all 
(juantitative  and  (pialitative  measures.  A 
copy  of  this  analysis  is  available  from 
NMFS  (see  ADDRESSES).  'I’he  Council 
recommended  Amendment  41  based  on 
those  mea.sures  that  maximized  net 
benefits  to  the  Nation.  Specific  aspects 
of  the  economic  analysis  are  discussed 
below  in  the  initial  regulatory  flexibility 
analysis  (IRFA)  section. 


Initial  Regnlatorv  Flexibilitv  Analysis 
UREA] 

An  IRFA  was  jirepared.  as  reipiired  by 
.section  803  of  the  Regulatory  Flexibility 
Act.  The  IRF’A  describes  the  economic 
im|)act  this  ])roposed  rule,  if  adopted, 
would  have  on  small  entities.  A 
description  of  the  j)ropo.se{l  action,  why 
it  is  h(;ing  considered,  and  the  legal 
basis  for  this  proposed  action  are 
contained  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble  and 
are  not  repeated  here.  A  summary  of  the 
IRFA  follows.  Co])ies  of  the  IRFA  are 
available  from  NMFS  (.see  ADDRESSES). 

The  RIR/IRFA  prejjared  for  this 
projjo.sed  rule  incorporates  by  n;ference 
an  extensive  RIR/IRF'A  prepared  for 
Amendments  18  and  19  to  the  FMP  that 
detailed  the  impacts  of  the  CR  Program 
on  small  entities. 

Number  and  Description  of  Small 
Entities  Regulated  by  tbe  Proposed 
Action 

The  pro}K)sed  rule  woidd  create  a 
j)rof:ess  whereby  Ih’Q  holders  and  IPQ 
holders  who  (mt(!r  an  agreement  with  an 
ECC  entity  or  community  rej)resentative 
may  apj)ly  for  and  receive  an  exemption 
from  regional  delivery  requirements. 
Estimates  of  the  numi)er  of  small 
entities  holding  IFQ  are  based  on 
estimates  of  gross  revenues.  During  the 
2()()9-2()l()  fishing  season,  nine  entities 
held  IFQ  .subject  to  regional  delivery 
re(iuirements;  three  of  the.se  IFQ  holders 
were  small  entities.  In  that  same  season, 
14  of  the  22  entities  that  held  IPQ 
subject  to  regional  delivery 
nKpurements  were  small  entities.  Six 
small  community  entities,  including 
two  CDQ  entities,  woidd  he  directly 
regulated  by  this  action. 

Description  of  Significant  Alternatives 
That  Minimize  Adverse  Impacts  on 
Small  Entities 

The  Council  considered  two 
alternatives;  status  (pio  and  the 
liropo.sed  action.  The  status  quo  is  no 
exemption  from  the  regional  delivery 
requirements.  The  projiosed  action  is  an 
exemption  from  the  regional  delivery 
recpdrements.  For  the  jirojio.sed  action 
alternative,  the  Council  considered  a 
number  of  options  to  inqirove  the 
functioning  of  the  exenqition  and 
minimize  adverse  inqiacts  on  small 
entities.  The  Council  also  considered 
and  eliminated  from  further 
considerations  several  alternatives  that 
the  (Council  detca  inined  would  have 
limited  the  effectivene.ss  of  the 
exemjition  in  achieving  its  intended 
purpose. 

The  analysis  shows  that  the  projio.sed 
action  minimizes  the  adverse  impacts 
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on  .small  entities  from  tlie  .status  ()uo. 

All  of  the  directly  regulated  entities  are 
exj)ected  to  benefit  from  this  action 
relative  to  the  status  tjuo  alternative 
iMicau.se  the  jaoposed  rule  would  allow 
crab  to  he  landed  and  processed  outside 
the  designated  region  if  a  circumstance 
occurs  that  the  dinictly  regulated 
entities  agreed  in  advance  prevents 
compliance  with  regional  delivery 
re(|inrements.  Alh)wing  for  the 
exemption  woidd  potentially  reduce 
deadloss,  promote  full  utiliziJtion  of  the 
TAd.  and  improve  safety  at  sea.  It  is 
unlikely  that  any  party  to  the  exemption 
woidd  benefit  more  than  any  other 
hecau.se  all  apjilicants  would  have 
agreed,  before  the  season,  to  the  terms 
of  mitigation  and  compensation. 

The  Council  considered  a  numher  of 
options  to  improve  the  functioning  of 
the  exemption  and  minimize  advense 
impacts  on  small  entities.  'I'he  Council 
considered  options  that  woidd  allow 
communities  benefiting  from  a  ROFR  to 
sidect  a  regional  rejiresentative  to  act  on 
their  behalf  rather  than  the  I’XiC  entity. 
The  Council  did  not  choo.se  that  option 
hecan.se  of  the  potential  difficulties  that 
comimndties  could  encounter  in 
.selecting  the  regional  repre.sentative  and 
because  of  the  additional  ailministrative 
costs  and  burdens  associated  with  this 
option.  In  addition  to  jiroviding  an 
expedited  administrative  jnoce.ss.  the 
approach  selected  by  the  Conned 
maintains  the  original  intent  of  CiR 
Program  conmumity  protection 
measures  in  that  it  preserves  commnnitv 
interests  by  inoviding  not  only  a 
regional  linkage  for  certain  PQS.  hut 
also  a  clo.se  linkage  between  certain  PQS 
and  the  communitv  of  origin  for  that 
PQS. 

The  Council  also  considered  and 
eliminated  from  further  consideration 
.several  alternatives  during  the 
develojnnent  of  Amendment  41.  These 
alternatives  are  described  in  detail  in 
Section  2.2.1  of  the  analysis  for  this 
action  (.see  ADDRESSES).  Generally,  the 
Conned  perceived  these  alternatives  as 
limiting  the  effectiveness  of  the 
exemption  in  achieving  its  intended 
purpose. 

Tne  (Council  considered  and  rejected 
alternatives  in  which  NMFS  would  fully 
administer  regional  exemptions  hv 
determining  whether  specific  conditions 
existed  to  (pialify  for  an  exemption  from 
the  regional  delivery  reiiuirement.  The 
Council  did  not  advance  these 
alternatives  because  the  (Council  viewed 
them  as  overly  expensive  to  administer 
and  likely  to  prevent  the  exemjition 
process  from  fulfilling  its  purpose  as 
described  in  the  (ionncil’s  purjio.se  ami 
need  statement  for  this  action.  The 
Council  and  NMFS  recognized  that  the 


neces.sarv  fact  finding  to  make  such  a 
determination  (e.g.,  that  a  specific 
amount  of  ice  was  prohibiting 
harvesting  or  delivery  of  crab  in  a 
specific  location)  woidd  not  only  delay 
decision  making,  hut  could  also  he 
costly.  Verification  of  conditions  could 
he  (lifficadt  or  impracticable  due  to  the 
remoteness  of  the  location  and  jioor 
ipiality  of  (lata  available. 

A  factual  finding  would  riupiire 
NMP’S  to  not  only  complete  an 
as.se.ssment  of  the  event  that  arguably 
prevents  a  delivery,  hut  also  of  the 
jiotential  availability  of  other  proce.ssing 
facilities  in  the  region  to  overcome  the 
harrier  to  the  deliverv.  The.se  findings 
would  reipiire  factual  as.siissmeuts  of 
circum.stances  in  remote  areas.  Such 
findings  typically  reijuire  time,  which 
may  jeojiardize  safety  in  emergencies, 
and  information,  which  may  not  be 
available  to  NMFS.  In  addition,  the  need 
for  administrative  review  of  thesi; 
findings  could  result  in  additional 
delays.  Con.seipiently,  the  Council 
elected  to  pursue  alternatives  that 
would  not  rely  on  agency  administrative 
discretion.  Instead,  the  affected  parties 
would  define  the  terms  under  which 
they  would  apply  for  and  receive  an 
exemption.  This  a|)proach  also  allows 
the  parties  flexibility  to  develop 
mitigation  and  compensation 
re(]uirements  that  would,  in  turn, 
minimize  the  need  for  the  exem|)tion 
and.  if  an  exemjition  is  necessarv, 
ensure  that  the  parties  potentially 
harmed  by  the  exemption  receive 
reasonable  comiiensation. 

The  Council  also  considered  an 
alternative  that  would  have  defined 
specific  exemjition  criteria  in 
regulation;  however,  the  Council 
eliminated  this  alternative  because 
NMFS  and  the  Council  recognized  that 
this  apjiroach  might  be  overly  restrictive 
and  could  not  he  adapted  as 
circum.stances  might  reijiiire.  The 
Council  also  elected  not  to  recommend 
an  alternative  that  specifically  defined 
compensation  because  the  Connei! 
deemed  this  alternative  too  pre.scrijitive 
to  effectively  balance  the  competing 
interests  of  parties,  which  are  likely  to 
change  with  the  circum.stances 
surrounding  the  granting  of  an 
exemjition.  Similarly,  the  ("onncil  chose 
not  to  advance  alternatives  that  would 
redesignate  IFQ  and  IFQ  to  comjien.sate 
for  landings  redirected  under  the 
exemption  hecau.se  they  would  he 
administratively  complex  given  the 
inability  to  rollover  IFQ  from  one  year 
to  the  next. 


Duplicate,  Overlapping,  or  Conllicting 
Federal  Rules 

NMFS  has  not  identified  any 
dujilication,  overlap,  or  conflict 
between  this  proposed  action  and 
existing  Federal  rules. 

Recordkeeping  and  Reporting 
Reipiire  inents 

3'he  reporting,  recordkeejiing.  and 
other  compliance  re(|nirement.s  wonld 
he  increa.sed  under  the  jiroposed  rule  if 
parties  entiir  into  the  agreements  and 
contracts  recpiired  as  part  of  a 
completed  Application  for  Exemption 
from  C]R  Crab  Regional  Delivery 
Re(]uirement.s.  This  projiosed  rule  adds 
recordkeejiing  and  rejiorting 
recjuirements  necessary  to  iinjilement 
Amendment  41,  namely  suhmission, 
jirior  to  the  start  of  the  fishing  season, 
of  an  ajijilication  and  affidavit  affirming 
that  IFQ  holders,  IFQ  holders,  and 
community  rejiresentatives  have  entered 
into  a  framework  agreement.  A  second 
notice  and  affidavit  affirming  that  those 
jiarties  have  entered  into  an  exemjition 
contract  is  riujuired  if  the  jiarties  subject 
to  the  framework  agreement  wish  to 
.seek  an  exemjition  during  the  fishing 
sea.son. 

Farticijiation  in  an  Ajijilication  for 
Exemjition  CR  (irah  Regional  Deliverv 
Reijuirements  is  voluntary,  but  would 
be  nece.ssary  to  deliver  crab  outside  of 
a  designated  region  when  circumstances 
necessitate  an  exemjition  from  the 
regional  deliverv  retjuirements. 

The  jirofe.ssional  skills  necessary  to 
comjily  with  rejiorting  and 
recordkeejiing  reijuirements  for  small 
entities  imjiacted  by  this  jirojiosed  rule 
include  the  ability  to  read,  write,  and 
under.stand  English;  the  aliility  to  use  a 
jiersonal  comjiuter  and  the  Internet;  and 
the  authority  to  take  actions  on  behalf 
of  the  designated  signatory.  Each  of  the 
small  entities  must  he  cajialile  of 
comjilying  with  the  riKjuirements  of  this 
jirojiosed  rule.  Each  small  entity  should 
have  financial  re.sources  to  obtain 
additional  legal  or  technical  exjiertise 
that  they  might  reijuire  to  advise  them 
concerning  the  framework  agreement  or 
the  exemjition  contract. 

IFQ  holders  that  sign  a  jiresea.son 
ajijilication  mn.st  also  jirejiare  and 
snhmit  an  annual  Regional  Delivery 
Exemjition  Rejiort  to  the  NMFS  by  June 
30.  At  lea.st  2  weeks  jirior  to  snhmission 
of  the  Regional  Delivery  Exemjition 
Rejiort  to  NMFS,  the  IFQ  holders  must 
suhmit  a  cojiy  of  the  rejiort  to  the 
community  rejiresentatives  and  IFQ 
holders  that  also  signed  the  jireseason 
ajijilication.  In  resjionse  to  the  Regional 
Delivery  Exemjition  Rejiort,  community 
rejiresentatives  may  voluntarily  suhmit 
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a  Community  Imjiaet  Rejiort  and  IPQ 
holders  may  voluntarily  submit  an  IPQ 
1  lolder  Report. 

(A)lhi:tion-of-lnlornuition  nt;(]uirnnu^nts 

This  jiroposed  rule  contains  a 
collection-of-information  reiiuirement 
subject  to  review  and  a])j)roval  by  the 
OlTice  of  Management  and  Oudget 
(OMB)  under  the  Pa])ervvork  Reduction 
Act  (PRA).  This  reijuirement  has  been 
submitted  to  OMB  for  ajijnoval  under 
OMB  Control  No.  (m4H-().'514. 

Public  reporting  burden  jier  response 
is  estimated  to  average  20  hours  for  the 
])roposed  Application  for  Exemption 
from  CR  Crab  Regional  Delivery 
Reijuirements;  ,5  hours  for  CDQ 
Notification  of  Rejire.sentative;  20  hours 
to  jirepare  the  Regional  Delivery 
Exemption  Report:  and  2  hours  to 
complete  the  Community  linjiact  Rejiort 
or  IPQ  Holder  R(;port. 

Public  comment  is  sought  regarding: 
Whether  this  proposed  collection  of 
information  is  necessary  for  the  projier 
pcn  formance  of  the  functions  of  the 
agency,  incliuling  wlndber  the 
information  shall  have  jiractical  utility: 
the  accuracy  of  the  burden  estimate: 
ways  to  enhance  the  (]ualitv,  utility,  and 
clarity  of  the  information  to  he 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  the.se,  or  any  other  asjiects  of  the 
collection  of  information,  to  NMES  (.see 
ADDRESSES)  and  by  email  to 
()IR/\_Siihinission@onib. Hop.gov  or  fax 
to  2()2-39'j-728.'i. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  jierson  he 
subject  to  jienalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  rec|uirements  of  the  PRA,  unle.ss 
that  collection  of  information  disjjlays  a 
currentlv  valid  OMB  control  number. 

List  of  Subjects  in  50  (iFR  Part  080 

Alaska,  Fisheries.  Rejiorting  and 
recordkeeping  requirements. 

Dalcd:  |amiarv  2.5.  201  ;5. 

Alan  D.  Risiiiihoovor, 

Diivclor.  OfficH  of  Stisl(iin(il)l(;  l-'isliorios, 
poiforming  tho  funclions  and  (liilios  of  tin; 
Dopiity  AssistonI  Aclmiiiistralor for 
Rogulatory  Progronis,  Nalionol  .Marino 
Fislwrios  Sorvico. 

For  the  reasons  set  out  in  the 
lireamhle,  NMFS  propo.ses  to  amend  50 
CFR  part  080  as  follows: 


PART  680— SHELLFISH  FISHERIES  OF 
THE  EXCLUSIVE  ECONOMIC  ZONE 
OFF  ALASKA 

■  1.  The  authority  citation  for  50  CFR 
part  080  continues  to  read  as  follows: 

/\iitli()rity:  Ki  l).,S.C.  1802;  Pul).  L.  109- 
241:  Pul).  1,’.  109-479. 

■  2.  In  §  080.4.  add  paragraph  (p)  to  read 
as  follows: 

§680.4  Permits. 

***** 

(ji)  Exoniption  from  rogional  dolivorv 
roquiivnwnls  for  tbo  Bristol  Bay  rod  king 
crab.  Baring  Saa  snow  crab.  Saint 
Matthew  Island  blue  king  crab.  Eastern 
Aleutian  Islands  golden  king  crab. 
We.stern  Aleutian  Islands  red  king  crab, 
and  Pribilof  Islands  red  and  bine  king 
crab  fisheries — 

(1)  Apply  for  an  exemption.  Eligible 
apjilicants  may  submit  an  application  to 
exempt  North  Region  IFQ  and  IPQ  or 
South  Region  IFQ  and  IPQ  from  the 
prohibitions  at  §§  080.7(a)(2)  and  (a)(4). 

(2)  Identification  of  eligible 
applicants.  Eligible  aj)j)licants  are: 

(i)  lEQ  holders.  Any  person  holding 
regionally  designated  IFQ  for  Bri.stol 
Bay  red  king  crab.  Bering  Sea  snow  crab. 
Saint  Matthew  Island  blue  king  crab. 
Eastern  Aleutian  Islands  golden  king 
crab.  Western  Aleutian  Islands  red  king 
crab,  or  Pribilof  Islands  red  and  blue 
king  crab,  or  their  authorized 
repre.sentative. 

(ii)  IPQ  holders.  Any  person  holding 
regionally  designated  IPQ  for  Bri.stol 
Bay  red  king  crab.  Bering  Sea  snow  crab. 
Saint  Matthew  Island  blue  king  crab. 
Eastern  Aleutian  Islands  golden  king 
crab.  Western  Aleutian  Islands  red  king 
crab,  or  Pribilof  Islands  red  and  blue 
king  crab,  or  their  authorized 
rejjresentative. 

(iii)  Communitv  representatives. 

(A)  For  communities  that  hold  or 
formerly  held  the  ROFR  pursuant  to 
§(i79.4i(l)  of  this  chajiter.  the 
community  repre.sentative  that  signs  the 
preseason  apjilication,  the  framework 
agreement,  the  in.sea.son  notice,  and  the 
exem])tion  contract  is  the  ECiC  entity,  as 
defined  at  §  980.2. 

(B)  For  North  Region  .Saint  Matthew 
blue  king  crab  PQ.S  and  North  Region 
Bering  .Sea  snow  crab  PQ.S  that  was 
issued  without  a  ROP'R,  the  community 
rejire.sentative  that  signs  the  preseason 
application,  the  framework  agreement, 
the  in.sea.son  notice,  and  the  exemption 
contract  for  .Saint  Paul  and  .Saint  (ieorge 
shall  he  either: 

(7)  Both  Aleutian  Pribilof  Islands 
Communitv  Development  As.sociation 
(APICDA)  and  the  Central  Bering  .Sea 
Fishermen’s  As.sociation  (CB.SFA),  or 


(2)  I'he  community  repre.sentative  that 
APICDA  and  CBSF’A  designate  in 
writing  to  NMF.S  hv  \INSEBT  DATE  IfiO 
DAYS  AETEB  THE  EFFECTIVE  DATE 
OF  THE  FINAL  BIILE\. 

(/)  Either  APICDA  or  (iBSFA  may 
revoke  the  designated  community 
repre.sentative  by  providing  written 
notice  to  the  other  entitv  and  to  NMF.S. 

(//)  If  either  APICDA  or  CB.SFA 
revokes  its  designation  of  a  community 
rejjresentative  after  October  15  of  a  crab 
fishing  year,  the  revocation  will  not 
affect  the  validity  of  any  action  taken  hv 
the  designated  community 
representative  jmrsuant  to  this 
paragraph  (p)  for  that  crab  fishing  year, 
including  signing  the  preseason 
apjilication,  the  framework  agreement, 
the  in.sea.son  notice,  and  the  exemption 
contract. 

(3)  Beqnired  applicants.  Multi])le 
parties  may  apply  for  an  exemption; 
however,  a  complete  preseason 
apjilication  and  a  complete  inseason 
notice  must  he  submitted  by  a  minimum 
of  one  Class  A  IFQ  holder,  one  IPQ 
holder,  and  one  community 
representative. 

(4)  Application  for  an  exemption  from 
the  CB  Program  regional  deliverv 
reejnirements — (i)  Application  form.  The 
application  form  consi.sts  of  two  parts: 

A  preseason  application  for  exemption 
and  an  in.season  notice  of  exemption. 
'Fhe  application  form  is  available  on  the 
NMP\S  Alaska  Region  Web  site  (http:// 
(daskafisheries.noaa.gov)  or  from  NMF.S 
at  the  address  below.  NMF.S  must 
receive  both  parts  of  the  a])])lic;ation 
form  hv  one  of  the  following  methods: 

(A)  Mail:  NMF.S  Regional 
Admini.strator.  c/o  Restric:ted  Access 
Management  Program.  P.(3.  Box  21998. 
Juneau.  AK  99802-1998:  or 

(B)  Fax:  907-589-7354;  or 

(C)  Hand  deliverv  or  carrier:  NMF’.S, 
Room  713,  709  West  9th  Street,  Juneau, 
AK  99801. 

(ii)  Part  I:  Preseason  (qjplication — 

(A)  A  complete  jjreseasoii  apjilication 
mu.st  he  signed  by  the  recpiired 
ajiplicants  sjiecified  in  paragraph  (p)(3) 
of  this  section,  contain  the  information 
specified  on  the  form,  have  all 
ajiplicahle  fields  accurately  completed, 
and  have  all  required  documentation 
attached. 

(B)  Each  applicant  must  certify, 
through  an  affidavit,  that  the  applicant 
has  entered  into  a  framework  agreement 
that — 

(7)  .Specifies  the  (iR  crab  fisheries  that 
are  the  subject  of  the  framework 
agreement: 

(2)  Specifies  the  actions  that  the 
parties  will  take  to  reduce  the  need  for, 
and  amount  of,  an  exemption: 


(.7)  SpcH'.ifios  th(i  circiinistaiicos  that  ( 

(X)ul(l  1)1!  an  obstaclo  to  dolivory  or  on 

])roi;i!Ssing  nndor  which  tho  parties  <»•( 

would  oxocnto  an  exemption  (:ontrac:t  ret 

and  receive  an  (!xeinj)tion. 

(•^)  Specifies  the  actions  that  the  <>P 

l)arties  wonld  take  to  mitigate  the  efiects  th 
of  ;m  exemption;  ‘‘J 

(.<})  Si)ecifies  the  compensation,  d  any. 
tliat  anv  party  wonld  provide  to  tiny 
other  party:  and  / 

(6‘)  Is  signed  by  the  holders  of  the  11- Q 
and  IPQ  that  are  the  snbject  t)f  the 
framework  agreement  itnd  by  the 
commnnity  n!])r(!sentative  that  is 
aiithorizetl  to  sign  the  Iramework 
agreement. 

(C)  Each  applicant  must  sign  and  date 

the  affidavit  and  affirm  that,  under 

penalty  of  perjury,  the  information  and 
the  claims  ])roviiled  on  the  a])])lic.ation  ^ 
are  trm!.  correct,  and  complete. 

(D)  NMFS  must  receive  the  ])reseason 

a|)i)lication  on  or  belore  October  1.')  oi  , 
the  crab  fishing  year  for  which  the  ^ 

applit:ants  are  ai)plying  tor  an  , 

exemption.  ; 

(})  If  a  preseason  ai)plication  is  , 

submitted  bv  mail,  the  date  ol  receipt  ol 
the  preseason  application  by  NMFS  wdl 
b(!  the  postmark  date  of  the  application: 

(2)  If  an  applicant  disputes  whether 
NMFS  received  a  i)resea.son  ai)plic:ation 
on  or  before  Octob(!r  15,  the  applicant 
must  provide  written  documentation^ 
that  was  contemporaneous  with  NMFS's 
rei-.eipt  of  the  a])i)lic.ation  that  NMl-S 
received  the  applii;ation  by  October  15. 

(E)  If  NMFS  does  not  receive  a  timely 

and  complete  preseason  ai)plic:ation  on 
or  before  October  15  of  a  crab  fishing 
year.  NMl'S  will  deny  the  jireseason 
application:  tho.se  applicants  will  not  be 
able  to  receive  an  exemption  for  that 
crab  fishing  year.  .  .  .  , 

(F)  If  a  preseason  application  is  timely 
and  complete.  NMFS  will  approve  the 
application.  If  NMFS  apjDroves  a 
iireseason  application  for  an  exemjition. 
the  ajiplicants  will  be  able  to  receive  an 
exemption  during  the  crab  fishing  year 
if  the  applicants  comiily  with  the 
recjuirements  for  an  ins(!ason  notic.e  of 
exemjition  specified  below  at  paragiajih 
(l))(4)(iii)  of  this  .section. 

(O)  If  NMFS  denies  a  preseason 
ajiiilication  for  any  reason,  the 
apj)licants  mav  aiijieal  the  denial 
pursuant  to  §  ()79.4:i  of  this  chapter. 

(H)  NMFS  will  notifv  all  ol  the 
api)licants  whether  NMFS  has  approved 
or  denied  the  preseason  ajiplication. 

(iii)  Part  II:  Insaason  notice  of 
exemption — 

(A)  A  complete  inseason  notice  must; 

(7)  Identify  the  IFQ  amount  and  IFQ 
ainonnl.  by  C'.R  crab  fishery,  siibjec.t  to 
the  exemption: 


[2]  Contain  the  information  speciliiid  (< 

on  the  form,  have  all  aiiplicable  fields  exe 
accnratiilv  completed,  and  have  all 
reiinired  docnmcintation  attached:  and  nei 

(.V)  Be  signed  by  the  required  ^  i 

aiiplicants  s])ecified  in  jiaragra])!)  (i))(.i) 
that  also  signed  the  preseason 
aiijilication.  . 

(B)  Each  aiiplicant  iiiiist  certify,  ' 

through  an  affidavit,  that  the  ai)plic:ants  ‘in 
have  entered  into  an  exemiition  contract  iJ'' 

'*'(7)  kleiitifies  the  IFQ  amount  and  IBQ 
amount,  by  CR  crab  fishery,  is  subject  to  ap 

the  exemiition  contract; 

[2)  Describes  the  circnmstam:es  uniter  m 
which  the  exemiition  is  biiing  exercised;  Ei 
(.V)  Specifies  the  action  that  the  parties  ai 
must  take  to  mitigate  the  effects  of  the  sr 

exemption;  .  -i-  m 

[4)  Specifies  the  compensation,  it  any,  in 

that  any  party  must  make  to  any  other  m 

(.5)  Is  signed  by  the  holders  of  the  IFQ  R 
and  IFQ  that  are  the  subject  of  the  a 

exiimption  contract  and  by  the  ^  ■ 

comnuinitv  representative  that  is  (i 

authorized'  to  sign  the  exemption  fi 

contract.  .  e 

(C)  Each  applii;ant  must  sign  and  date  s 

the  affidavit  and  affirm  that,  under 
penalty  of  perjury,  the  information  and 
the  claims  provided  on  the  notice  are 
true,  correi:t,  and  complete.  ‘ 

(D)  NMFS  nni.st  receive!  the  inseason 
notice  at  least  one  day  prior  to  the  day  ' 
on  which  the  applicants  want  the 
exmnption  to  take  effect.  If  an  insixison 
notice  is  snhmitted  by  mail,  the  date 

that  NMFS  receives  the  inseason  notice 
is  not  the  postmark  dati!  of  the  notice. 

(E)  The  (!ffective  date  of  the 
exemption  is  the  day  after  NMl-S 
receives  a  complete  inseason  notice. 

Any  delivery  of  North  Region  IFQ  or 
South  Region  IFQ  outside  the 

ly  designated  region  prior  to  the  effective 
date  of  the  exemption  is  prohihited 
under  §  (i80. 7(a)(2)  and  (a)(4).  Any 
11.  processing  of  North  Region  IPQ  or  South 
11  Region  IFQ  outside  the  designated 
'  region  prior  to  the  effective  date  of  the 
exemption  is  prohibited  under 
S  (>80. 7(a)(2)  and  (a)(4). 
ill  (E)  An  exemption  is  effective  tor  the 
remainder  of  the  crab  fishing  year. 

(5)  Regional  delivery  exemption 
report— {\)  Each  IFQ  holder  that  signs  a 
preseason  application,  described  in 
paragraph  (p)(4)(ii)  of  this  section,  must 
submit  a  Regional  Delivery  Exemption 
-ed  Rejiort  to  NMFS  that  includes  an 
explanation  of — 

(A)  The  amount  ol  Il-’Q,  if  miy.  i’ll* 
aside  to  reilnc:e  the  need  for,  and  the 

st;  amount  of,  an  exemption: 

(B)  The  mitigation  measures 

:)  emiiloyed  before  submitting  an  insea.son 
notice; 


(C)  The  nnmher  of  times  an 
exemption  was  recpiested  and  used; 


(D)  Whether  the  exemption  was 
necessarv;  and 

(I-:)  Anv  impacts  resulting  Iroin  tlie 
exemption  on  the  fishery  partic.iiicints 
and  conummities  that  signed  the 
iireseason  ajiiilication. 

(ii)  On  or  before  june  15,  ll'Q  holdeis 
iiui.st  submit  a  copy  of  the  Regional 
Delivery  Exemiition  Reiiort  to  the  IFQ 
holders  and  community  representatives 
that  also  signed  the  preseason 


application. 

(iii)  On  or  before  )une  80.  IFQ  holders 
nin.st  submit  the  Regional  Delivery 
Exemption  Report  to  NMFS  at  the 
address  in  paragraph  (p)(4)(i)  of  this 
section. 

((i)  Public  notice  oj  the  exemption. 
NMFS  will  iiost  the  effective  date  of  an 
exemption  and  the  Regional  Deliveiy 
Exemption  Reports  on  the  NMFS  Alaska 
Region  Weh  site  (http:// 
uJaskafisheries.noao.gov). 

■  8.  In  §  (>80.7,  revise  paragraphs  (a)(2), 
(a)(4).  (a)(7),  (a)(8),  and  (a)(0)  to  read  as 
follows; 

§680.7  Prohibitions. 


v<0  ,1 

(2)  Receive  crab  harvested  muter 

an  IFQ  permit  in  any  region  other  than 

the  region  for  which  the  ll'Q  permit  is 

designated,  unless; 

(i)  Western  Aleutian  Islands  golden 
king  crah  are  received  following  the 
effective  date  of  a  NMFS-approved 
exemption  pursuant  to  §(>80.4(o),  or 

(ii)  The  IFQ  iiermit  and  IFQ  amount 
are  subject  to  an  exemption  pursuant  to 
§(>80.4(p). 

***** 

(4)  Use  IFQ  in  any  region  other  than 
the  region  for  which  the  IFQ  peimit  is 
designated,  unle.ss; 

(i)  Western  Aleutian  Islands  golden 
king  crab  IFQ  is  used  following  the 
effective  date  of  a  NMFS-ajiproved 
exemiition  pursuant  to  §  ()8().4(o).  or 

(ii)  The  IFQ  permit  and  IFQ  amount 
are  subject  to  an  exemption  jiursnant  to 
§(>8().4(p). 

***** 

(7)  For  an  IFQ  holder  to  use  more  IFQ 
than  the  maximum  amount  of  IFQ  that 
may  he  held  hv  that  iierson.  Use  of  IFQ 
includes  all  IFQ  held  by  that  person, 
and  all  IFQ  crah  that  are  received  by  any 
R(iR  at  any  shoreside  c.rab  jirocessor  or 
stationarv  floating  crab  processor  in 
which  that  IFQ  holder  has  a  10  ]iercent 
or  greater  direct  or  indirect  ownership 
interest,  unless  that  IFQ  crab  meets  the 
reijuirements  in  §  (>80. 42(b)(7)  or 
§  080.42(b)(8). 

1  (8)  For  a  shoreside  crab  processor  or 

stationary  floating  crab  processor,  that 
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does  not  liave  at  least  one  owner  witli 
a  10  percent  or  greater  dinul  or  indirect 
ownershi])  interest  who  also  holds  IPQ 
in  that  crah  QS  fisluiry,  to  receive  in 
excess  oi  30  percent  of  the  IPQ  issued 
for  that  crah  fishery,  unless  that  IPQ 
meets  the  recjuirenients  described  in 
§()80.42(1))(7)  or  §080.42(1))(8). 

(9)  For  any  shoreside  crah  processor 
or  stationary  floating  crah  proce.ssor  east 
of  174  degrees  west  longitude  to  use 
more  than  00  })ercent  of  the  IPQ  issued 
in  the  EA(i  or  WAl  crah  QS  fisheries, 
unless  that  IPQ  meets  the  requirements 
described  in  080.42(h)(8). 
***** 


■  4.  In  §080.42, 

■  a.  Revise  paragraph  (h)(l)(ii);  and, 

■  h.  Add  paragraph  (h)(8)  to  read  as 
follows: 

§  680.42  Limitations  on  use  of  QS,  PQS, 
IFQ,  and  IPQ. 

***** 

(h)  *  *  * 

(1)  *  *  * 

(ii)  Use  IPQ  in  excess  of  the  amount 
of  IPQ  that  results  from  the  PQS  caps  in 
])aragra])h  (h)(l)(i)  of  this  .section,  unless 
that  IPQ  is: 

(A)  Derived  from  PQS  that  was 
received  by  that  person  in  the  initial 


I 


allocation  of  PQS  for  that  crah  QS 
fishery,  or 

(13)  Subject  to  an  exemption  for  that 
IPQ  pursuant  to  §080.4(p). 
***** 

(8)  Any  IPQ  crah  that  is  received  by 
an  RUR  will  not  he  considered  use  of 
IPQ  by  an  IPQ  holder  for  the  purpo.ses 
of  paragraphs  (h)(1)  and  (h)(2)  of  this 
section,  if  the  IPQ  is  subject  to  an 
exemption  j)ursuant  to  §(i8().4(p). 
***** 

|FR  Uoc.  2()1:J-02()()7  Filed  8:4.'j  iim| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Wallowa-Whitman  National  Forest; 
Oregon;  Notice  of  Intent  To  Prepare  a 
Supplement  to  the  2010  Final 
Environmental  Impact  Statement  for 
Wallowa-Whitman  National  Forest 
Invasive  Plants  Treatment 

AGENCY:  Foro.st  S(^rvi(;(^  IISDA. 

ACTION:  Notice  of  intent  to  jnepare  a 
supplemental  environmental  impact 
.statement. 

SUMMARY:  The  ILSDA  Forest  Service  will 
jirejiare  a  Sup|)lement  to  the  Wallowa- 
\Vhitman  National  Forest  Invasive 
Plants  Treatment  Final  Environmental 
Impact  Statement  (EIS)  to  addre.ss 
deficiencies  identified  hv  )ndge  Simon, 
United  States  District  Court,  District  of 
Onjgon.  in  IjHigue  of  WildfuiK^ss 
Dofendors/Bluo  Mountoins  Biodivoi'sitv 
Pwjort  V.  Unitod  States  Forest  Service  fr 
(ionnaugliton  ((iase  ;f;10-cv-<)1397-Sl). 
Specifically,  the  court  found  the  March 
2010  Final  EIS  to  he  deficient  regarding 
analysis  of  cumulative  impacts  of  the 
propo.sed  action. 

FOR  FURTHER  INFORMATION  CONTACT:  Dea 
Nelson.  Environmental  Coordinator. 
Wallowa-Whitman  National  Forest.  P.O. 
8ox  907,  Baker  City.  OR  97814;  or,  .541- 
.523-1310;  or.  dnelson()})@fs.fed.us. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time.  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

In  March  2010.  the  Final  EIS  for  the 
Wallowa-Whitman  National  Forest 
Invasive  Plants  Treatment  was 
completed.  A  Record  of  D(;cision  was 
signed  on  April  2.  2010.  These 
documents,  which  include  de.scriptions 
of  tin;  purpose  and  n(!ed  for  the  project 
and  the  proj)o.sed  action,  can  he  found 
at  httpJ/www.fs. usda.^ov/detail/ 


\vallo\va-\vhitni(in/I(indinana<>enient/ 
j)Iannin<'/?cid=stelj)rdl)5 1 92845.  Tlu; 
supplemental  EIS  will  provide 
additional  information  and  analysis 
regarding  cumulative  im])act.s.  A  draft 
suj)plemental  EIS  is  estimat(;d  to  he 
available  in  August  2013,  and  the  final 
in  (anuary  2014. 

Responsible  Official 

Wallowa-Whitman  Forest  Supervisor. 
Nature  of  Decision  To  Be  Made 

The  Responsible  Official  will  decide 
whether  or  not  to  incorjiorate  the 
snjiplemental  analysis  into  the  FEIS. 

The  Re.s])onsil)le  Official  will  also 
document  the  decision  and  rea.sons  for 
the  decision  in  a  new  nicord  of  decision 
consi.stent  with  the  scojie  of  the 
sujiplement.  This  decision  will  he 
subject  to  Forest  Service  appeal 
regulations  (38  (d"R  part  215). 

Scoping  Process 

Scoping  is  not  recjiiinul  for 
supplements  to  environmental  impact 
statements  (40  CFR  1502.9(c)(4)). 
Scoping  was  conducted  for  the  original 
EIS.  The  su])plement  will  he  subject  to 
notice  and  comment.  A  draft 
supiilemental  EIS  will  he  published  and 
made  available  for  review  and  comment 
for  45  davs.  following  direction  at  38 
CFR  part'215. 

Dat(!(l:  lanuary  28.  2018. 

)ohii  l.aunaicu. 

Fares!  Supen'isor. 

|FR  Doc.  201 8-01  (l.lf)  Filed  1-20-18;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Notice 

agency:  United  States  Commission  on 
Civil  Rights. 

ACTION:  Notice  of  briefing  and  business 
meeting. 

DATE  AND  TIME:  ITidav.  Fehruarv  8.  2013; 
9;30  a.m.  EST. 

place:  1331  Penn.sylvania  Ave.  NW.. 
Suite  1150,  Washington,  IXi  20425. 

Briefing  Agenda — 9:30  a.m.-ll:30  a.m. 

This  briefing  is  ojien  to  the  public. 
To|)ic:  Begulatoiy  and  Other  Barriers 
to  Fntrei)renearshi})  that  Impede 
Business  Start-l Ips. 

1.  Introductory  Remarks  bv  (Chairman 


II.  Panel  Discussion — Covernment, 

Scholars  &  Advocacy  Croups  Panel 
Speakers’  Remarks  and  Que.stions 
from  (lommissioners 

III.  Adjourn  Briefing 

Meeting  Agenda — 11:30  a.m. 

I.  Approval  of  Agenda 

II.  Introduction.s — Inspector  Ceneral’s 

()ffic;e 

III.  Program  Planning 

•  Update  on  the  Sex  Trafficking:  A 
Cender-Based  Violation  of  Civil  Rights 
briefing 

•  Ujidate  on  the  Federal  Civil  Rights 
Engagement  with  Arab  &  Muslim 
Communities  Post  9/11  briefing 

•  Update  on  the  Assessing  the  Imjiact 
of  Criminal  Background  Checks  and  the 
E(]ual  Employment  Ojijiortunity 
(Commission’s  (Conviction  Records 
Policy  on  the  Employment  of  Black  and 
His])anic  Workers  briefing 

IV.  Management  and  Operations 

•  ("hief  of  Regional  Programs’  nijiort 

•  ()Ci(C  U])date  on  Transaction 
Reporting  rules 

V.  Approval  of  State  Advisory 

Committee  Slates 

•  (Colorado 

•  Louisiana 

•  Ohio 

•  South  (Carolina 

•  South  Dakota 

VI.  Adjourn  Meeting 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Lmiore  Ostrowsky,  Acting 
Chief.  Public  Affairs  Unit  (202)  378- 
8591. 

llearing-imjiaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  inteqireter 
.should  contact  Pamela  Dunston  at  (202) 
378-8105  or  at  signIangnage@ns(:cr.gov 
at  least  seven  business  days  before  the 
.scheduled  date  of  the  meeting. 

Dated:  jamiary  28,  2018. 

David  Miissatt, 

Actin'!,  Chief,  liegianal  Prngrnins 
Coord i nation  ( )ffice. 

IFU  Doc.  2()18-(I21(I7  Filed  1-28-18:  4:15  pinl 
BILLING  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Estimates  of  the  Voting  Age 
Population  for  2012 

agency:  Office  of  the  Secretary, 
(Commerce. 
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ACTION;  CJeneral  notice  announcing 
population  estimates. 


SUMMARY:  'I'his  notice  announces  the 
voting  age  i)opnlation  estimates  as  of 
July  1.  2012,  for  each  state  and  the 
District  of  (iolnmhia.  We  are  providing 
this  notice  in  accordance  with  the  1970 
amendment  to  the  Imderal  Flection 


Gam])aign  Act,  Title  2,  United  States 
('.ode.  Section  441  a(e). 

FOR  FURTHER  INFORMATION  CONTACT: 

Enricpie  Lamas,  Acting  ('.hief, 
Population  Division,  U.S.  Uensns 
Bureau,  Room  HQ-.'iMl74,  Washington, 
DC  20233,  at  301-703-2071 . 


■  -  ■■■  III  a 

SUPPLEMENTARY  INFORMATION:  Under  the  | 

reciuirements  of  the  1 970  amendment  to  f 

the  Federal  Election  Campaign  Act,  I 

Title  2,  United  States  Code,  Section  I 

441  a(e),  I  hereby  give  notice  that  tin; 
estimates  of  the  voting  age  ])opnlation 
for  July  1, 2012,  for  each  state  and  the 
District  of  Columhia  are  as  shown  in  the 
following  table. 


Estimates  of  the  Population  of  Voting  Age  for  Each  State  and  the  District  of  Columbia:  July  1,  2012 


1  United  States  . 

Alabama . 

I  Alaska  . 

Arizona . 

Arkansas  . 

California . 

Colorado  . 

Connecticut  . 

Delaware . 

District  of  Columbia 

Florida  . 

Georgia  . 

Hawaii  . 

I  Idaho  . 

I  Indiana  . 

Iowa  . 

Kansas  . 

Kentucky  . 

Louisiana . 

Maine  . 

Maryland  . 

Massachusetts  . 

Michigan . 

Minnesota  . 

Mississippi . 

Missouri . 

Montana  . 

Nebraska . 

Nevada  . 

New  Hampshire  .... 

New  Jersey  . 

New  Mexico  . 

New  York  . 

North  Carolina . 

North  Dakota . 

Ohio  . 

Oklahoma . 

Oregon  . 

Pennsylvania . 

Rhode  Island . 

South  Carolina  . 

South  Dakota  . 

Tennessee  . 

Texas  . 

Utah  . 

Vermont  . 

Virginia  . 

Washington  . 

West  Virginia . 

Wisconsin . 

Wyoming  . 


Population  18  and 


240,185,952 
3,697,617 
544,349 
4,932,361 
2,238,250 
28,801,211 
3,956,224 
2,796,789 
712,042 
522,843 
15,315,088 
7,429,820 
1,089,302 
1,169,075 
9,811,190 
4,945,857 
2,351,233 
2,161,601 
3,362,177 
3,484,090 
1 ,063,274 
4,540,763 
5,244,729 
7,616,490 
4,102,991 
2,239,593 
4,618,513 
783,161 
1,392,120 
2,095,348 
1 ,045,878 
6,838,206 
1 ,571 ,096 
15,307,107 
7,465,545 
545,020 
8,880,551 
2,877,457 
3,038,729 
10,024,150 
833,818 
3,643,633 
629,185 
4,962,227 
19,073,564 
1,967,315 
502,060 
6,329,130 
5,312,045 
1,471,372 
4,408,841 
440,922 


Source:  U.S.  Census  Bureau,  Population  Division. 


1  have  certified  these  cmmts  to  the 
Federal  Election  Commi.ssion. 


I):il(!(l:  laiuiary  18,  2013, 

M.  Blank, 

Actin’’  Sacivldi'v,  V.S.  Depart incnl  of 
(ioinmcrcc. 


|FK  Ddc,  2(n:i-()2(H)4  Filod  l-2!)-13:  ami 

BILLING  CODE  3510-07-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

agency:  lin])ort  Administration, 
International  Trade  Administration, 
Department  of  ('.ommerce. 

SUMMARY:  Tlie  D(!j)artment  of  tiommerce 
("the  De|)artment")  has  received 
nujiiests  to  conduct  administrative 
reviews  of  various  antidum])ing  and 
countervailing  duty  orders  and  findings 
with  December  anniversary  dat(;s.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  tho.se 
administrative  reviews. 

DATES:  Effactive  Date:  January  30,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  E.  Waters.  (Iffice  of  AD/CVD 
Operations.  Cu.stoms  Unit.  Import 
Admini.stration.  International  Trade 
Admini.stration,  II.S.  Department  of 
(iommerce,  14th  Str(!et  and  Uon.stitution 
Avenue  NW.,  Washington,  DU  20230. 
telephone:  {202j  482-473.'5. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Dejjartment  has  received  timely 
re(]uest.s.  in  accordance  with  10  CFK 
351.213(1)).  for  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  December 
anniversary  dates. 

All  deadlines  for  the  submission  of 
various  types  of  information, 
certifications,  or  comments  or  actions  by 
the  Department  discus.sed  below  refer  to 
the  number  of  calendar  day  from  the 
applicable  starting  time. 

Notice  of  No  Sales 

If  a  j)roducer  or  exporter  named  in 
this  notice  of  initiation  had  no  exports, 
sales,  or  entries  during  the  ])eriod  of 
review  (“BOR”),  it  must  notify  the 
Dej)artment  within  (iO  days  of 
])ul)lication  of  this  notice  in  the  Federal 
Register.  All  submissions  must  he  filed 
electronically  at  hUp:// 
iadccess.trade.gov  in  ac:cordance  with 
19  CFR  351.303.  See  Antidumping  and 
(iountnrvcnling  Duty  Proceedings: 
Electronic  Filing  Procedures; 
Administrative  Protective  Order 
Procedures,  7(i  FR  39203  (July  0,  2011). 
Such  submissions  are  subject  to 
verification  in  accordance  with  section 
782(i)  of  the  Tariff  Act  of  1930,  as 
amended  (“Act”).  Further,  in 
accordance  with  19  CFR 
351.303(f)(3)(ii).  a  copy  of  each  reejuest 
mu.st  he  served  on  the  petitioner  and 


each  exporter  or  producer  specified  in 
the  request. 

Responclent  Selection 

In  the  event  the  Department  limits  the 
number  of  re.s])ondents  for  individual 
examination  for  administrative  reviews, 
the  Department  intends  to  select 
respondents  ha.sed  on  II.S.  Customs  and 
Border  Protect  ion  ("CBF”)  data  for  II.S. 
imjjorts  during  the  FOR.  We  intend  to 
relea.se  the  CBF  data  under 
Administrative  Frolective  Order 
(“AFO”)  to  all  parties  having  an  AFO 
within  seven  days  of  j)ul)lication  of  this 
initiation  notice  and  to  make  our 
decision  regarding  resj)ondent  .selection 
within  21  days  of  publication  of  this 
Federal  Register  notice.  The 
De])artment  invites  comments  regarding 
the  CBF  data  and  respondent  .selection 
within  five  days  of  placement  of  the 
CBF  data  on  the  record  of  the  applicable 
review. 

In  the  event  the  Department  decides 
it  is  nece.ssary  to  limit  individual 
examination  of  respondents  and 
conduct  respondent  .selection  under 
.section  777A(c)(2)  of  the  Act: 

In  general,  the  Department  has  found 
that  determinations  concerning  whether 
particular  c:ompanies  should  he 
“collapsed"  (i.e.,  treated  as  a  .single 
entity  for  ])urpo.ses  of  calculating 
antidumping  dutv  rates)  recpiire  a 
substantial  amount  of  detailed 
information  and  analysis,  which  often 
reciuire  follow-up  (pie.stions  and 
analysis.  Accordingly,  the  Departmeiit 
will  not  conduct  collapsing  analyses  at 
the  resj)ondent  selection  ])hase  of  this 
review  and  will  not  colla]).se  companies 
at  the  respondent  selec:tion  ])ha.se  unle.ss 
there  has  been  a  determination  to 
collapse  certain  companies  in  a 
j)revious  segment  of  this  antidumj)ing 
proceeding  (i.e.,  investigation, 
administrative  review,  new  .shij)per 
review  or  changed  circumstances 
review).  For  any  comjjany  subject  to  this 
review,  if  the  Department  determined, 
or  continued  to  treat,  that  comj)any  as 
colla])sed  with  others,  the  Department 
will  a.ssume  that  such  com])anies 
continue  to  o])erate  in  the  same  manner 
and  will  collap.se  them  for  resj)ondent 
.selection  purj)o.ses.  Otherwise,  the 
Department  will  not  collapse  comj)anies 
for  purj)o.ses  of  resj)ondent  selection. 
Parties  are  retjuested  to  (a)  identify 
which  companies  subject  to  review 
l)reviously  were  collapsed,  and  (h) 
provide  a  citation  to  the  j)roi:eeding  in 
which  they  were  collapsed.  Further,  if 
comj)anies  are  requested  to  complete 
the  Quantity  and  Value  Questionnaire 
for  j)uri)o.ses  of  respondent  selection,  in 
general  each  comj)any  must  rej)ort 
volume  and  value  data  separately  for 


itself.  Parties  should  not  include  data 
for  any  other  ])arty.  even  if  they  believe 
they  .should  he  treated  as  a  single  entity 
with  that  other  ])arty.  If  a  com})any  was 
collap.sed  with  another  company  or 
comj)anies  in  the  most  recently 
completed  segment  of  this  proc:eeding 
where  the  De])artment  considered 
collapsing  that  entity,  complete  (piantitv 
and  value  data  for  that  collap.sed  entity 
must  he  submitted. 

Deadline  for  Withdrawal  of  Request  for 
Administrative  Review 

Pursuant  to  19  CFR  351.213(d)(1).  a 
])arty  that  has  re(]uested  a  review  may 
withdraw  that  reejuest  within  90  days  of 
the  date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  The 
regulation  ])rovides  that  the  De])artment 
may  extend  this  time  if  it  is  reasonable 
to  do  so.  In  order  to  provide  ])arties 
additional  certainty  with  respect  to 
when  the  Department  will  exercise  its 
discretion  to  extend  this  9()-day 
deadline,  interested  parties  are  advised 
that  the  Department  does  not  intend  to 
extend  the  9()-day  deadline  unless  the 
reque.stor  demonstrates  that  an 
extraordinary  circumstance  has 
prevented  it  from  submitting  a  timely 
withdrawal  request.  Determinations  by 
the  Department  to  extend  the  9()-dav 
deadline  will  he  made  on  a  case-hy-case 
basis. 

Separate  Rates 

In  ])roceedings  involving  non-market 
economy  (“NME")  countries,  the 
Dej)artment  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and,  thus,  should  he  assigned  a 
single  antidumping  duty  de])osit  rate.  It 
is  the  Department’s  policy  to  a.ssign  all 
exporters  of  merchandise  subject  to  an 
administrative  review  in  an  NME 
country  this  single  rate  unless  an 
exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  he 
entitled  to  a  .separate  rate. 

To  establish  whether  a  firm  is 
sufficiently  inde])endent  from 
government  control  of  its  ex|)orl 
activities  to  he  entitled  to  a  separate 
rate,  the  Dejiartment  analyzes  each 
entity  exporting  the  subject 
men;handise  under  a  test  arising  from 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  V(due:  Sparklers  from  the 
People's  llepuhlic  of  China,  58  FR  20588 
(May  0,  1991),  as  amjjlified  by  Fined 
Determined  ion  of  Sedes  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People’s  llepuhlic  of  China,  59  FR  22585 
(May  2.  1994).  In  accordance  with  the 
sejjarate  rates  criteria,  the  Dej)artment 
assigns  .sej)arate  rates  to  comi)anies  in 
NME  cases  only  if  respondents  can 
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demonstrate  the  aljsenee  of  l)oth  da  jura 
and  da  /Vic/o  government  control  over 
export  activities. 

All  firms  listed  below  that  wish  to 
(jualify  for  sej)arate  rate  status  in  the 
administrative  reviews  involving  NME 
countries  must  complete,  as 
appropriate,  either  a  se])arate  rate 
ap])lication  or  certification,  as  described 
below.  For  these  administrative  reviews, 
in  order  to  demonstrate  separate  rate 
eligibility,  the  Department  recjnires 
entities  for  whom  a  review  was 
r(;(juested,  that  were  assigned  a  separati; 
rate  in  the  mo.st  recent  segment  of  this 
jnoceeding  in  which  thev  ])articii)ated, 
to  certify  that  they  continue  to  meet  the 
criteria  for  obtaining  a  .separate  rate.  The 
S(;parate  Rate  Certification  form  will  he 
available  on  the  De])artment’s  Web  site 
at  hti{j://\v\v\v.trada.<>ov/ia  on  the  date  of 
jjuhlication  of  this  Federal  Register 
notice.  In  responding  to  the 
certification,  please  follow  the 
“In.structions  for  hailing  the 
Certification”  in  the  Sejjarate  Rate 
C(!rtific:ation.  Separate  Rate 
Certifications  are  due  to  the  De])artment 
no  later  than  (it)  calendar  days  after 
publication  of  this  Federal  Register 


notice.  The  deadline  and  requirement 
for  submitting  a  Certification  apjilies 
equally  to  NME-owned  firms,  whollv 
foreign-owned  firms,  and  foreign  sellers 
who  purchase  and  exjjort  subject 
merchandise  to  the  United  States. 

Entities  that  currently  do  not  have  a 
.sej)arate  rate  from  a  completed  .segment 
of  the  ])roceeding  '  should  timely  file  a 
Se])arate  Rate  Ap])lication  to 
demon.strate  eligibility  for  a  .se|)arate 
rate  in  this  ])roceeding.  In  addition, 
companies  that  recihved  a  .sejiarate  rate 
in  a  completed  segment  of  the 
j)roceeding  that  have  suh.secpientlv 
made  changes,  including,  hut  not 
limited  to,  changes  to  corporate 
structure,  acquisitions  of  new 
companies  or  facilities,  or  changes  to 
their  official  cominmy  name,-  .should 
timely  file  a  Separate  Rate  Application 
to  demon.strate  eligibility  for  a  separate 
rate  in  this  })roceeding.  The  Separate 
Rate  Status  Application  will  he 
available  on  the  Department’s  Web  site 
at  hHp://\\’\\’\v.tr(ida.gov/i(i  on  the  date  of 
publication  of  this  Federal  Register 
notic:e.  In  responding  to  the  Se])arate 
Rate  Status  A})plication.  refer  to  the 
instructions  contained  in  the 


application.  Separate  Rate  Status 
Aj)plication.s  are  due  to  the  I^epartment 
no  later  than  80  calendar  davs  of 
publication  of  this  Federal  Register 
notice.  The  deadline  and  requirement 
for  submitting  a  Sejjarate  Rate  Status 
Application  apj)lie.s  ecjually  to  NME- 
owmul  firms,  wholly  foreign-owned 
firms,  and  foreign  sellers  that  ])urcha.se 
and  export  subject  merchandise  to  the 
United  States. 

For  exporters  and  producers  who 
submit  a  .separate-rate  status  aj)plication 
or  certification  and  suhsecjuentlv  are 
.selected  as  mandatory  resj)ondent.s, 
the.se  exporters  and  producers  will  no 
longer  he  eligible  for  separate  rate  status 
unle.ss  they  respond  to  all  jiarts  of  the 
questionnaire  as  mandatory 
respondents. 

Initiation  of  Reviews 

In  accordance  with  19  CFR 
3.'51.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  i.ssue 
the  final  results  of  these  reviews  not 
lat(5r  than  December  31,  2013. 


Period  to  be 
reviewed 


Antidumping  Duty  Proceedings 


India;  Certain  Hot-Rolled  Carbon  Steel  Flat  Products,  A-533-820  . 

Essar  Steel  Limited 

JSW  Ispat  Steel  Limited  (formerly  Ispat  Industries  Limited) 

JSW  Steel  Limted 

National  Steel  and  Agro  Industries  Limited 
Steel  Authority  of  India  Limited 
Tata  Steel  Limited 

Welspun  Corp  Ltd  (also  referred  to  as  Welspun  Steel  Ltd.) 

Uttam  Galva  Steels  Limited 

The  People’s  Republic  of  China:  Certain  Cased  Pencils  ^  A-570-849  . 

Beijing  Fila  Dixon  Stationery  Company,  Ltd.  a/k/a  Beijing  Dixon  Ticonderoga  Stationery  Company,  Ltd.  a/k/a  Beijing 
Dixon  Stationery  Company,  Ltd.  and  Dixon  Ticonderoga  Company  (collectively,”Dixon”) 

Orient  International  Holding  Shanghai  Foreign  Trade  Co.,  Ltd.  (“SFTC”) 

The  People’s  Republic  of  China:  Hand  Trucks  and  Parts  Thereof"^  A-570-891  . 

New-Tec  Integration  (Xiamen)  Co.,  Ltd. 

Yangjiang  Shunhe  Industrial  Co. 

The  People’s  Republic  of  China:  Honey  ^  A-570-863  . 

Ahcof  Industrial  Development  Corp.,  Ltd. 

Alfred  L.  Wolff  (Beijing)  Co.,  Ltd. 

Anhui  Changhao  Import  &  Export  Trading 
Anhui  Honghui  Foodstuff  (Group)  Co.,  Ltd. 

Anhui  Honghui  Import  &  Export  Trade  Co.,  Ltd. 

Anhui  Cereals  Oils  and  Foodstuffs  I/E  (Group)  Corporation 
Anhui  Hundred  Health  Foods  Co.,  Ltd. 

Anhui  Native  Produce  Imp  &  Exp  Corp. 

Anhui  Time  Tech  Co.,  Ltd. 

APM  Global  Logistics  (Shanghai)  Co. 

Baiste  Trading  Co.,  Ltd. 

Cheng  Du  Wai  Yuan  Bee  Products  Co.,  Ltd. 

Chengdu  Stone  Dynasty  Art  Stone 
Damco  China  Limited  Qingdao  Branch 
Dongtai  Peak  Honey  Industry  Co.,  Ltd. 


12/1/11-11/30/12 


12/1/11-11/30/12 


12/1/11-11/30/12 

12/1/11-11/30/12 


'  Sucli  ontilios  incliido  ontitin.s  tluil  liiivo  iiol 
participattul  in  tin;  iJrorcuiclin;^.  onlilias  that  wom 
pnliininarilv  {>ranl(;d  a  saparalo  rato  in  any 
cnrronllv  in(;om|)i(!U!  si!}>ni(!nt  oflho  procniuling 
an  oiif^oiii}’  administrative  review,  new 


shii)i)er  review,  ale.)  and  (mtities  that  lost  tlieir 
separate  rate  in  tlie  most  recently  c:omplete  .segment 
of  the  proceeding  in  which  tiuw  participated. 

^(Inly  clianges  to  tlie  official  company  name, 
ratlier  than  trade;  names,  need  to  he  addressed  via 


a  .Separate;  Kate;  Applie:iitie>n.  Infeerimitieen  re;gareling 
ne;w  traele  nanu;s  may  he;  sul)mitte;ei  viee  <i  .Se;pariite; 
Riite  Ce;rtilie::itie)n. 
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Eurasia  Bee’s  Products  Co.,  Ltd. 

Feidong  Foreign  Trade  Co.,  Ltd. 

Fresh  Floney  Co.,  Ltd.  (formerly  Mgl.  Yun  Shen) 

Golden  Tadco  Int’l 

Flangzhou  Golden  Harvest  Health  Industry  Co.,  Ltd. 

Hangzhou  Tienchu  Miyuan  Health  Food  Co.,  Ltd. 

Haoliluck  Co.,  Ltd. 

Hengjide  Healthy  Products  Co.  Ltd. 

Hubei  Yusun  Co.,  Ltd. 

Inner  Mongolia  Altin  Bee-Keeping 

Inner  Mongolia  Youth  Trade  Development  Co.,  Ltd. 

Jiangsu  Cereals,  Oils  Foodstuffs  Import  Export  (Group)  Corp. 

Jiangsu  Kanghong  Natural  Healthfoods  Co.,  Ltd. 

Jiangsu  Light  Industry  Products  Imp  &  Exp  (Group)  Corp. 

Jilin  Province  Juhui  Import 

Maersk  Logistics  (China)  Company  Ltd. 

Nefelon  Limited  Company 
Ningbo  Shengye  Electric  Appliance 
Ningbo  Shunkang  Health  Food  Co.,  Ltd. 

Ningxia  Yuehai  Trading  Co.,  Ltd. 

Product  Source  Marketing  Ltd. 

Qingdao  Aolan  Trade  Co.,  Ltd. 

QHD  Sanhai  Honey  Co.,  Ltd. 

Qinhuangdao  Municipal  Dafeng  Industrial  Co.,  Ltd. 

Renaissance  India  Mannite 
Shaanxi  Youthsun  Co.,  Ltd. 

Shanghai  Bloom  International  Trading  Co.,  Ltd. 

Shanghai  Foreign  Trade  Co.,  Ltd. 

Shanghai  Hui  Ai  Mai  Tose  Co.,  Ltd. 

Shanghai  Luyuan  Import  &  Export 
Shanghai  Taiside  Trading  Co.,  Ltd. 

Shine  Bal  Co.,  Ltd. 

Sichuan-Dujiangyan  Dubao  Bee  Industrial  Co.,  Ltd. 

Sichuan  Hasten  Imp  Exp.  Trading  Co.,  Ltd. 

Silverstream  International  Co.,  Ltd. 

Sunnice  Honey 

Suzhou  Aiyi  IE  Trading  Co.,  Ltd. 

Suzhou  Shanding  Honey  Product  Co.  Ltd. 

Tianjin  Eulia  Honey  Co.,  Ltd. 

Tianjin  Weigeda  Trading  Co.,  Ltd. 

Wanxi  Haohua  Food  Co.,  Ltd. 

Wuhan  Bee  Healthy  Co.,  Ltd. 

Wuhan  Shino-Food  Trade  Co.,  Ltd. 

Wuhu  Anjie  Food  Co.,  Ltd. 

Wuhu  Deli  Foods  Co.  Ltd. 

Wuhu  Fenglian  Co.,  Ltd. 

Wuhu  Haoyikuai  Food  Products  Co.,  Ltd. 

Wuhu  Haoyikuai  1  &  E  Co. 

Wuhu  Haoyikuai  Import  &  Export  Co.,  Ltd. 

Wuhu  Qinshi  Tangye 
Wuhu  Qinshi  Tangye  Co.,  Ltd. 

Wuhu  Xinrui  Bee-Product  Co.,  Ltd. 

Xinjiang  Jinhui  Food  Co.,  Ltd. 

Youngster  International  Trading  Co.,  Ltd. 

Zhejiang  Willing  Foreign  Trading  Co. 

The  People’s  Republic  of  China:  Multilayered  Wood  Flooring®  A-570-970  . 

A&W  (Shanghai)  Woods  Co.,  Ltd. 

Armstrong  Wood  Products  Kunshan  Co.  Ltd. 

Anhui  Longhua  Bamboo  Product  Co.,  Ltd. 

Baishan  Huafeng  Wood  Product  Co.,  Ltd. 

Baiying  Furniture  Manufacturer  Co.,  Ltd. 

Baroque  Timber  Industries  (Zhongshan)  Co.,  Ltd;  Riverside  Plywood  Corporation;  Samling  Elegant  Living 
(Labuan)  Limited;  Samling  Global  USA,  Inc.;  Samling  Riverside  Co.,  Ltd.  (collectively  the  “Samling  Group”) 
Benxi  Wood  Company 

Changbai  Mountain  Development  and  Protection  Zone  Hongtu  Wood  Industry  Co.,  Ltd. 

Changzhou  Hawd  Flooring  Co.,  Ltd. 

Chinafloors  Timber  (China)  Co.,  Ltd. 

Dalian  Dajen  Wood  Co.,  Ltd. 

Dalian  Huilong  Wooden  Products  Co.,  Ltd. 

Dalian  Jiuyuan  Wood  Industry  Co.,  Ltd. 

Dalian  Kemian  Wood  Industry  Co.,  Ltd. 

Dalian  Penghong  Floor  Products  Co.,  Ltd. 

Dasso  Industrial  Group  Co.,  Ltd. 


Period  to  be 
reviewed 


5/26/11-11/30/12 
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Dazhuang  Floor  Co.  (dba  Dasso  Industrial  Group  Co.,  Ltd.) 

Dontai  Fuan  Universal  Dynamics,  LLC 
Dunhua  City  Hongyuan  Wood  Industry  Co.,  Ltd. 

Dunhua  City  Jisen  Wood  Industry  Co.,  Ltd. 

Dunhua  City  Wanrong  Wood  Industry  Co.,  Ltd. 

Dunhua  Dexin  Wood  Industry  Co.,  Ltd. 

Dunhua  Jisheng  Wood  Industry  Co.,  Ltd. 

Dun  Flua  Sen  Tai  Wood  Co.,  Ltd 
Fine  Furniture  (Shanghai)  Limited 
Fu  Lik  Timber  (HK)  Co.,  Ltd. 

Fujian  Wuyishan  Werner  Green  Industry  Co.,  Ltd. 

Fusong  Jinlong  Wooden  Group  Co.,  Ltd 
Fusong  Qianqiu  Wooden  Group  Co.,  Ltd. 

Fusong  Qianqiu  Wooden  Products  Co.,  Ltd. 

Furnco  International  (HK)  Company  Limited 
GTP  International 

Guangdong  Fu  Lin  Timber  Technology  Limited 
Guangdong  Yihua  Timber  Industry  Co.,  Ltd. 

Guangdong  Jiasheng  Timber  Industry  Co.,  Ltd. 

Guangzhou  Panyu  Kangda  Board  Co.,  Ltd. 

Guanghzhou  Panyu  Shatou  Trading  Co.,  Ltd/Puli  Trading  Co.,  Ltd./Guangzhou  Panyu  Southern  Star  Co.,  Ltd;  and  re¬ 
lated  companies  Yixing  Lion-King  Timber  Industry  Co.,  Ltd.  and  Jiangsu  Simba  Flooring  Co.,  Ltd 
HaiLin  LinJing  Wooden  Products,  Ltd. 

Hangzhou  Hanje  Tec  Co.,  Ltd 

Hunchun  Forest  Wolf  Wooden  Industry  Co.,  Ltd. 

Huzhou  Chenghang  Wood  Co.,  Ltd 
Huzhou  Fuma  Wood  Bus.  Co.,  Ltd. 

Huzhou  Fulinmen  Imp  &  Emp.  Co.,  Ltd. 

Huzhou  Jensonwood  Co.,  Ltd. 

Huzhou  Sunergy  World  Trade  Co.,  Ltd. 

Jianfeng  Wood  (Suzhou)  Co.,  Ltd. 

Jiangsu  Senmao  Bamboo  and  Wood  Industry  Co.,  Ltd. 

Jiangsu  Simba  Flooring  Co.,  Ltd. 

Jiashan  FengYun  Timber  Company  Ltd. 

Jiashan  Hui  Jia  Le  Decoration  Material  Co.,  Ltd. 

Jiaxing  Brilliant  Import  &  Export  Co.,  Ltd. 

Jiaxing  Hengtong  Wood  Co.,  Ltd. 

Jiazing  Brilliant  Import  &  Export  Co.,  Ltd. 

Jilin  Forest  Industry  Jinqiao  Flooring  Group  Co.,  Ltd. 

Jilin  Xinyuan  Wooden  Industry  Co.,  Ltd. 

Karly  Wood  Product  Limited 

Kemian  Wood  Industry  (Kunshan)  Co.,  Ltd. 

Kunming  Alston  (AST)  Wood  Products  Co.,  Ltd. 

Kushan  Yingyi-Nature  Wood  Industry  Co.,  Ltd. 

Metropolitan  Hardwood  Floors,  Inc. 

MuDanJiang  Bosen  Wood  Industry  Co.,  Ltd. 

Nanjing  Minglin  Wooden  Industry  Co.,  Ltd. 

Pinge  Timber  Manufacturing  (Zhejiang)  Co.,  Ltd 
Polywell  Global  Limited 
Power  Dekor  Group  Co.,  Ltd. 

Puli  Trading  Limited 

Scholar  Home  (Shanghai)  New  Material  Co. Ltd. 

Sennorwell  International  Group  (Hong  Kong)  Limited 
Shanghai  Demeijia  Wooden  Co.,  Ltd. 

Shanghai  Eswell  Timber  Co.,  Ltd. 

Shanghai  Lairunde  Wood  Co.,  Ltd. 

Shanghai  Lizhong  Wood  Products  Co.,  Ltd./The  Lizhong  Wood  Industry  Limited  Company  of  Shanghai 
Shanghai  New  Sihi  Wood  Co.,  Ltd. 

Shanghai  Shenlin  Corp. 

Shenyang  Haobainian  Wood  Co. 

Shenyang  Sende  Wood  Co.,  Ltd. 

Shenyang  Senwang  Wooden  Industry  Co.,  Ltd. 

Shenzhenshi  Huanwei  Woods  Co.,  Ltd. 

Suzhou  Anxin  Weiguang  Timber  Co.,  Ltd. 

Suzhou  Dongda  Wood  Co.,  Ltd. 

Vicwood  Industry  (Suzhou)  Co.,  Ltd. 

Xiamen  Yung  De  Ornament  Co.,  Ltd. 

Xinyuan  Wooden  Industry  Co.,  Ltd. 

Xuzhou  Shenghe  Wood  Co.,  Ltd. 

Yekalon  Industry,  Inc. 

Zhejiang  AnJi  XinFeng  Bamboo  &  Wood  Co.,  Ltd. 

Zhejiang  Biyork  Wood  Co.,  Ltd. 

Zhejiang  Dadongwu  Greenhome  Wood  Co.,  Ltd. 
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Zhejiang  Desheng  Wood  Industry  Co.,  Ltd. 

Zhejiang  Fudeli  Timber  Industry  Co.,  Ltd 
Zhejiang  Fuma  Warm  Technology,  Co.,  Ltd. 

Zhejiang  Haoyun  Wood  Co.,  Ltd. 

Zhejiang  Jeson  Wood  Co.,  Ltd. 

Zhejiang  Jiechen  Wood  Industry  Co.,  Ltd. 

Zhejiang  Layo  Wood  Industry  Co.,  Ltd. 

Zhejiang  Longsen  Lumbering  Co.,  Ltd. 

Zhejiang  Shiyou  Timber  Co.,  Ltd. 

Zhejiang  Tianzhen  Bamboo  &  Wood  Development  Co.,  Ltd. 
Zhejiang  Yongyu  Bamboo  Joint-Stock  Co.,  Ltd. 


Countervailing  Duty  Proceedings 

India;  Certain  Hot-Rolled  Carbon  Steel  Flat  Products  C-533-821  .  1/1/12-12/31/12 

JSW  Ispat  Steel  Limited  (formerly  Ispat  Industries  Limited) 

National  Steel  and  Agro  Industries  Limited 
Steel  Authority  of  India  Limited 
Tata  Steel  Limited 

Welspun  Corp  Ltd  (also  referred  to  as  Welspun  Steel  Ltd.) 

Uttam  Galva  Steels  Limited 

The  People's  Republic  of  China:  Multilayered  Wood  Flooring  C-570-971  .  4/6/11-12/31/11 

A&W  (Shanghai)  Woods  Co.,  Ltd. 

Armstrong  Wood  Products  Kunshan  Co.,  Ltd. 

Armstrong  Wood  Products  (Kunshan)  Co.,  Ltd. 

Baishan  Huafeng  Wood  Product  Co.,  Ltd. 

Baiying  Furniture  Manufacturer  Co.,  Ltd. 

Baroque  Timber  Industries  (Zhongshan)  Co.,  Ltd;  Riverside  Plywood  Corporation;  Sampling  Elegant  Living  Trading 
(Labuan)  Limited;  Samling  Global  USA,  Inc.;  Samling  Riverside  Co.,  Ltd.  (collectively  the  “Sampling  Group”) 

Changbai  Mountain  Development  and  Protection  Zone  Hongtu  Wood  Industry  Co.,  Ltd. 

Changzhou  Hawd  Flooring  Co.,  Ltd. 

Chinafloors  Timber  (China)  Co.,  Ltd. 

Dalian  Dajen  Wood  Co.,  Ltd. 

Dalian  Huilong  Wooden  Products  Co.,  Ltd. 

Dalian  Jiuyuan  Wood  Industry  Co.,  Ltd. 

Dalian  Kemian  Wood  Industry  Co.,  Ltd. 

Dalian  Penghong  Floor  Products  Co.,  Ltd. 

Dazhuang  Floor  Co.  (dba  Dasso  Industrial  Group  Co.,  Ltd.) 

Dontai  Fuan  Universal  Dynamics  LLC 
Dunhua  City  Hongyuan  Wood  Industry  Co.,  Ltd. 

Dunhua  City  Wanrong  Wood  Industry  Co.,  Ltd. 

Dunhua  Dexin  Wood  Industry  Co.,  Ltd. 

Dunhua  Jisheng  Wood  Industry  Co.,  Ltd. 

Dun  Hua  City  Jisen  Wood  Industry  Co.,  Ltd. 

Dun  Hua  Sen  Tai  Wood  Co.,  Ltd., 

Fine  Furniture  (Shanghai)  Limited 
Fu  Lik  Timber  (HK)  Co.,  Ltd. 

Fusong  Jinlong  Wooden  Group  Co.,  Ltd. 

Fusong  Qianqiu  Wooden  Group  Co.,  Ltd. 

Fusong  Qianqiu  Wooden  Product  Co.,  Ltd. 

GTP  International 

Guangdong  Fu  Lin  Timber  Technology  Limited 
Guangdong  Yihua  Timber  Industry  Co.,  Ltd. 

Guangzhou  Jiasheng  Timber  Industry  Co.,  Ltd. 

Guangzhou  Panyu  Kangda  Board  Co.,  Ltd. 

Guanghzhou  Panyu  Shatou  Trading  Co.  Ltd./Puli  Trading  Co.,  Ltd.,  and  Guangzhou  Panyu  Southern  Star  Co.,  Ltd., 
and  the  related  companies  Yixing  Lion-King  Timber  Industry  Co.,  Ltd.  and  Jiangsu  Simba  Flooring  Co.,  Ltd 
HaiLin  LinJing  Wooden  Products,  Ltd. 

Hunchun  Forest  Wolf  Industry  Co.,  Ltd. 

Huzhou  Chenghang  Wood  Co.,  Ltd. 

Huzhou  Fuma  Wood  Bus.  Co.,  Ltd. 

Huzhou  Fulinmen  Imp.  &  Exp.  Co.,  Ltd. 

Huzhou  Jesonwood  Co.,  Ltd. 

Huzhou  Sunergy  World  Trade  Co.,  Ltd. 

Jianfeng  Wood  (Suzhou)  Co.,  Ltd. 

Jiangsu  Senmao  Bamboo,  Wood  Industry  Co.,  Ltd. 

Jiazing  Brilliant  Import  &  Export  Co.,  Ltd. 

Jilin  Forest  Industry  Jinqiao  Flooring  Group  Co.,  Ltd. 

Jilin  Xinyuan  Wooden  Industry  Co.,  Ltd. 

Karly  Wood  Product  Limited 

Kemian  Wood  Industry  (Kunshan)  Co.,  Ltd. 

Kunming  Alston  (AST)  Wood  Products  Co.,  Ltd. 

Kushan  Yingyi-Nature  Wood  Industry  Co.,  Ltd. 

Metropolitan  Hardwood  Floors,  Inc. 
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MuDanJiang  Bosen  Wood  Industry  Co.,  Ltd. 

Nakahiro  Jyou  Sei  Furniture  (Dalian)  Co.,  Ltd. 

Nanjing  Minglin  Wooden  Industry  Co.,  Ltd. 

Power  Dekor  Group  Co.,  Ltd. 

Sennorwell  International  Group  (Hong  Kong)  Limited 
Shanghai  Demeijia  Wooden  Co.,  Ltd. 

Shanghai  Eswell  Timber  Co.,  Ltd. 

Shanghai  Lairunde  Wood  Co.,  Ltd. 

Shanghai  Lizhong  Wood  Products  Co.,  Ltd.  (a/k/a  The  Lizhong  Wood  Industry  Limited  Company  of  Shanghai) 
Shanghai  New  Sihi  Wood  Co.,  Ltd. 

Shanghai  Shenlin  Corp. 

Shenyang  Haobainian  Wood  Co. 

Shenyang  Sende  Wood  Co.,  Ltd. 

Shenzhenshi  Huanwei  Woods  Co.,  Ltd. 

Suzhou  Anxin  Weiguang  Timber  Co.,  Ltd. 

Suzhou  Dongda  Wood  Co.,  Ltd. 

Suzhou  Times  Flooring  Co.,  Ltd. 

Vicwood  Industry  (Suzhou)  Co.  Ltd. 

Xiamen  Yung  De  Ornament  Co.,  Ltd. 

Xinyuan  Wooden  Industry  Co.,  Ltd. 

Xuzhou  Shenghe  Wood  Co.,  Ltd. 

Yekalon  Industry,  Inc. 

Zhejiang  AnJi  XinFeng  Bamboo  &  Wood  Co.,  Ltd. 

Zhejiang  Biyork  Wood  Co.,  Ltd. 

Zhejiang  Dadongwu  GreenHome  Wood  Co.,  Ltd. 

Zhejiang  Desheng  Wood  Industry  Co.,  Ltd. 

Zhejiang  Fudeli  Timber  Indutry  Co.,  Ltd. 

Zhejiang  Haoyun  Wood  Co.,  Ltd. 

Zhejiang  Jeson  Wood  Co.,  Ltd. 

Zhejiang  Jiechen  Wood  Industry  Co.,  Ltd. 

Zhejiang  Longsen  Lumbering  Co.,  Ltd. 

Zhejiang  Shiyou  Timber  Co.,  Ltd. 

Zhejiang  Tianzhen  Bamboo  &  Wood  Development  Co.,  Ltd. 

Suspension  Agreements 


None. 


niiring  any  adininistrativo  roviow 
covering  all  or  jjart  of  a  j)erio(l  falling 
iMitwoon  the  first  and  .second  orthircl 
and  fourth  anniversary  of  the 
publication  of  an  antiduiujung  dutv 
order  under  19  ('.FR  3.')1.211  ora 
determination  under  19  CFR 
3.')1.218(f)(4]  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 


'  It  One  of  th(!  above  named  companies  does  not 
(|nality  for  a  .separate  rate,  all  other  exportcjrs  of 
C(!rtain  Ca.sed  I’encals  from  the  PRC  who  have  not 
(inalithul  for  a  .separate  rate  are  deemed  to  he 
cov(!r(!d  hv  this  review  as  |)art  (d  the  single  I’RC 
entitv  of  which  the  naintnl  exporters  are  a  part. 

■*  If  one  of  the  above  named  companies  does  not 
C|nalily  for  a  separate  rate,  all  other  ex|)orters  of 
Hand  Trucks  and  Parts  Thereof  from  tin;  PK(i  who 
have  not  (inalirnal  for  a  se|)arate  rate  are  deeimui  to 
l)e  covered  l)v  this  review  as  part  of  the  single  PKti 
entity  of  whicli  the  nanuul  exporters  art;  a  part. 

if  oiu!  of  the  above  nanKsI  companies  do(!S  not 
cpialify  for  a  se|)arate  rate,  all  other  exporters  of 
Honey  and  Parts  Tluireof  from  the  PRC  who  have 
not  (|nalified  for  a  .separate;  rate  an;  d(;em(;d  to  lx; 
cov(;r(;d  hv  this  r(;view  as  part  of  tlx;  single  PR(i 
i;ntity  of  which  the  nam(;d  export(;rs  are  a  part. 

'9f  one;  of  tin;  above;  nameel  ceempanies  deH;s  neit 
epialifv  fe)r  a  .se;|)ariite  rate,  all  e)the;r  e;xpe)rte;r.s  e)f 
Mnltilaye;re;el  Wejexl  Fleieiring  freem  the;  PR(i  whe; 
hiive  ne)t  einalilieel  feir  a  se;|xiiiite;  rate  <ire;  ele;e;me;el  te; 
he;  e:e)ve;re;el  hv  this  re;vie;w  as  ))art  eef  the;  single  PRC 
e;ntity  of  whic:h  the;  nameel  e;xpe)rters  are;  a  part. 


domustic  inturustod  ])artv  within  30 
day.s  of  the  date  of  publication  of  tho 
noticu  of  initiation  of  thu  roviow,  will 
dotormino,  con.sistont  with  FAC!  Itolia  v. 
United  States,  291  F.3d  800  (F’od  Cir. 
2002),  a.s  apj)ropriato,  whothor 
antidumping  dutio.s  havo  boon  alxsorhod 
by  an  oxjjortor  or  producor  .suhjoct  to  tho 
roviow  if  tho  suhjoct  morchandiso  is 
sold  in  tho  IJnitod  Statos  through  an 
importor  that  is  affiliatod  with  such 
oxjjortor  or  producor.  Tho  rocjuost  must 
includo  tho  namo(s)  of  tho  oxportor  or 
producor  for  which  tho  iinjuiry  is 
ro(iuostod. 

For  tho  first  admiuistrativo  roviow  of 
any  ordor,  thoro  will  bo  no  assossmont 
of  antidumping  or  countorvailing  dutios 
on  ontrios  of  suhjoct  morchandiso 
ontttntd,  or  withdrawn  from  w'arohou.so, 
for  consumjjtion  during  tho  rolovant 
jtrovisional-moasuros  “ga])”  petriod,  of 
tho  ordor,  if  such  a  gap  poriod  is 
a])j)lical)lo  to  tho  poriod  of  roviow. 

Intorostod  partios  mu.st  submit 
ap])lication.s  for  di.sclosuro  undor 
adininistrativo  jirotoctivo  ordors  in 
accordanco  with  19  CFR  3.'il.3().'5.  On 
January  22,  2008,  tho  Dopartmont 
puhli.sbod  Antidumping  and 
Countervailing  Dntv  Proceedings: 


Documents  Submission  Procedures: 

APO  Procedures.  73  FR  3(j34  (Jamiarv 
22,  2008).  Thoso  procoduros  apply  to 
adininistrativo  roviows  includod  in  this 
notico  of  initiation.  Rartios  wishing  to 
particijiato  in  any  of  thoso 
adininistrativo  roviows  should  onsiiro 
that  thoy  moot  tho  roejuiromonts  of  tho.so 
procoduros  (e.g.,  tho  filing  of  soparate 
lotters  of  appoaranco  as  di.scus.sod  at  19 
CFR  3.'51. 103(d)). 

Any  j)arty  submitting  factual 
information  in  an  antidumjjing  duty  or 
c;ountorvailing  duty  procooding  must 
certify  to  tho  accuracy  and  complotonoss 
of  that  information.  .Soo  section  782(b) 
of  tho  Act.  Parties  are  horoby  romindod 
that  revised  certification  roquiromonts 
are  in  effect  for  company/govornmont 
officials  as  well  as  their  roprosontativos 
in  all  sogmonts  of  any  antidumjiing  duty 
or  countorvailing  duty  proceedings 
initiated  on  or  after  March  14,  2011.  See 
Certification  of  Fact  md  Information  to 
Import  Administration  During 
Antidumping  and  Counteivailing  Dutv 
Proceedings:  Interim  Final  Buie,  70  FR 
7491  (February  10.  2011)  {"Interim  Final 
Rule”),  amonciing  19  CFR  3.'51. 303(g)(1) 
and  (2).  'fho  formats  for  tho  revised 
certifications  are  provided  at  tho  end  of 
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tlie  /n/w/iji  Final  Ihila.  The  Dc'partnient 
intends  to  reject  factual  siihniissions  in 
any  proceeding  segments  initiated  on  or 
alter  March  14,2011  if  the  submitting 
jjarty  d(u;s  not  comply  with  the  revised 
certification  recinirements. 

The.se  initiations  and  this  notice  arc; 
in  accordance  with  section  7.'>l(a)  of  the 
Act  (10  IJ..S.C.  I(i7.5(a))  and  10  CFR 
3r>1.221(c)(l)(i). 

Dated;  |aiuiury  23.  201 2. 

(lirislian  Marsh. 

Dapiiiv  Assislanl  Sacwlan’  for  Antidumping 
and  (ionnlorv(nlin>>  Duly  Opvndions. 

II  K  Doe.  Kilod  l-2‘)-i:<:  ain| 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-552-801] 

Certain  Frozen  Fish  Fillets  From  the 
Socialist  Republic  of  Vietnam; 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Reviews;  2011-2012 

agency:  hn])ort  Admini.stration, 
International  Trade  Administration. 
Deitartment  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
("the  Dcipartment”)  is  conducting  four 
new  .ship})er  reviews  (“N.SRs”)  of  the 
antidumping  duty  order  on  certain 
frozen  fish  fillets  from  the  Socialist 
Rejmhlic  of  Vietnam  ("Vietnam").  The 
period  of  review  ("FOR”)  is  August  1, 
2011.  through  January  31.  2012.  The 
reviews  cover  four  exporters  of  subject 
merchandise:  Qnang  Minh  .Seafood  (a).. 
Ltd.  (“Qnang  Minh"):  Dai  Thanh 
.Seafoods  Company  Limited 
(“Dathaco”);  Fatifish  Company  Limited 
(“Fatifish"):  and  Hoang  Long  Siiafood 


Processing  (io..  Ltd.  (“Hoang  Long") 
(collectively,  the  “New  .Shi])per 
Respondents").  The  Department  has 
])reliminarily  determined  that  the  New 
.Shipper  Resi)ondents  diil  not  sell 
subject  m(;rchandi.se  at  less  than  normal 
value  (“NV"). 

DATES;  Fffactiva  Data:  January  30,  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Huang.  Toni  Dach,  and  .Seth  Isenherg, 
AD/CiVD  Operations,  Office  0,  Import 
Administration.  International  Trade 
Administration.  U..S.  De])artment  of 
Commerce.  14th  .Street  and  (ionstitntion 
Aviinne  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4047,  (202)  482- 
lO.'j.')  and  (202)  482-0.'i88. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  tlie  Order 

The  product  c;overed  by  the  order  is 
frozen  fish  fillets,  including  regular, 
shank,  and  strij)  fillets  and  portions 
thereof,  whether  or  not  breaded  or 
marinated,  of  the  species  Pangasins 
Bacon  ft  i.  Panoasius  Hvpojihihalnuts 
(also  known  as  Pangasius),  and 
Pangasius  Microncnnis.  The.se  products 
are  classifiable  under  tariff  article  codes 
1 004. 1 0.4000,  1 004. 1 0..0000, 
030.5..'i0.4000,  0304.20.0033  of  the 
Harmonized  'Lari if  .Schedule  of  the 
United  .Slates  (“HTSUS").  Although  the 
HT.SII.S  subheading  is  ])rovid(;d  for 
convenience  and  customs  purpo.ses.  our 
written  de.scri|)tion  of  the  scope  of  the 
order  is  dispositive.' 

Methodology 

rhe  Diipartment  has  conducted  these 
riiviews  in  accordance  with  section 
7.')1  (a)(2)(B)  of  the  Tariff  Act  of  1030,  as 
amended  (“the  Act”)  and  10  (iFR 
3.'jl.214.  Fxport  prices  have  been 
calculated  in  accordance  with  sec;tion 


772  of  the  Act.  Becau.se  Vietnam  is  a 
nonmarket  economy  within  the  meaning 
of  .section  771(18)  of  the  Act,  normal 
value  has  heiin  calculated  in  ac:cordance 
with  section  773(c)  of  the  Act. 
.S|)(;cifically,  the  New  .Shi])i)er 
R(;si)ondent.s'  factors  of  ])roduction  have 
h(;en  valued  primarily  in  Bangladesh, 
which  is  economicallv  com])arahl(;  to 
Vietnam  and  is  a  significant  producer  of 
com]Kuahle  UKirchandise,  consistent 
with  section  773(c)(2)  of  the  Act.  When 
data  were  not  available  from 
Bangladesh,  we  used  Indian,  Indonesian 
and  Philippine  .sources. 

Fora  full  de.scrijjtion  of  the 
methodology  underlying  our 
c:onchi.sion.s,  please  see  the  Preliminary 
Decision  Memorandum.  The 
Preliminary  Decision  Memorandum  is  a 
public  document  and  is  on  file 
electronically  via  Import 
Administration’s  Antidumping  and 
Countervailing  Duty  Centralized 
Flectronic  .Servic;e  Sv.stem  (“lA 
ACCE.S.S").  lA  ACCE.S.S  is  available  to 
registered  users  at  hit}):// 
iaaccess.tradc.gov  iuu\  in  the  (Central 
Records  Unit,  room  7048  of  the  main 
Dcipartment  of  Commerce  building.  In 
addition,  a  complete  version  of  the 
Preliminary  Decision  Memorandum  can 
he  accessed  directly  on  the  Internet  at 
littp://\\’\v\\’.tra(lc.gov/ia/.  The  signed 
Preliminary  Decision  Memorandum  and 
the  electronic  versions  of  the 
Preliminary  Decision  Memorandum  are 
identical  in  content. 

Preliminary  Results  of  tlie  Review 

The  Dejiartment  preliminarily  finds 
that  the  following  margins  exist  for  the 
period  August  1,  2010.  to  January  31, 
2011. 


Exporter 

Producer 

Weighted-average  margin 
(dollars  per  kilogram) 

Quang  Minh  Seafood  Co.,  Ltd  . 

Quang  Minh  Seafood  Co.,  Ltd  . 

0.00 

Dai  Thanh  Seafoods  Company  Limited  . 

Dai  Thanh  Seafoods  Company  Limited  . 

0.00 

Fatifish  Company  Limited  . 

Fatifish  Company  Limited . 

0.00 

Hoang  Long  Seafood  Processing  Co.,  Ltd  . 

Hoang  Long  Seafood  Processing  Co.,  Ltd  . 

0.00 

Disclosure  and  Public  (Comments 

The  Dejiartmeut  intends  to  disclose 
calculations  jierformed  for  the.se 
preliminary  results  to  the  parties  within 
five  days  of  the  date  of  publication  of 
this  notice  in  accordance  with  10  CiFR 
O.*)!. 224(1)).  Interested  ])arties  are  invited 


'  Si‘(‘  "Ducisidii  Mdinoniiuliiii)  tor  I’nliniiiiiirv 
Ki!kiiIIs  of  Anticliiin|)in}{  Duly  Now  .Shippor 
KoviifW.s:  Corliiin  Frozon  Fish  Fillols  from  th(! 
Socialist's  Ki!|)ul)lic  of  Vitiliiam"  from  Christian 
Marsh.  Deputy  Assistant  .Sccnitary  for  Anti(hnn|)in(’ 
and  Count(!rvailino  Duty  Dpurations  to  I’aul 


to  comment  on  the  j)reliminary  results 
ofthe.se  reviews.  Interested  parties  may 
submit  citse  briefs  and/or  written 
comments  no  later  than  30  days  after  the 
date  of  publication  of  the  ])reliminarv 
results  of  review.^  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 


I’icpiiulo.  Assislanl  .Sucrularv  for  Import 
/Xdministralion.  dated  lanuary  24.  201  ;i 
("l’r(!liminary  D(u:ision  Memorandum")  and  herdiy 
adopted  hy  this  notice  for  a  c:omph;te  de.scription 
of  lh(!  .Scope  of  the  Order. 


to  issites  raised  in  such  briefs  or 
comments,  may  he  filed  no  later  than 
five  days  after  the  time  limit  for  filing 
the  case  briefs.-’ 

Any  interested  ])arty  may  reejuest  a 
hearing  within  30  days  of  j)uhlication  of 


-.See  10  CFR  :tfj  1  .:i()0(c)(1  )(ii):  Farties  submitting 
written  comments  must  submit  them  pursuant  to 
the  De|Kirlment's  e-filing  regulations.  Son  https:// 
iaaccoss  Arado.pfn'/holp/ 
lA'’o2nACC,KSS%2()l  'ser%20Guido.pdf. 

■>Soo  10  CFR  :i.'51.:il)0(d)(1)-(2). 
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these  preliminary  results.-*  Hearing 
nupnists  should  contain  the  following 
information:  (1)  Tin;  party’s  name, 
address,  and  telephone  nuinher;  (2)  the 
nnmh(!r  of  partlci])ants:  and  (3)  a  list  of 
the  issues  to  he  discnss(;d.  Oral 
l)re.sentations  will  he  limited  to  issues 
raised  in  the  hriefs.  If  a  recpiest  for  a 
hearing  is  made,  ])arlies  will  h(!  notified 
of  the  time  and  date  for  the  luiaring  to 
t)(!  held  at  tin;  IJ.S.  De])artment  of 
(Commerce,  1401  (]onstitution  Avenue 
NW,  Washington,  D(i  20230. 

The  Department  intends  to  i.ssm;  the 
final  results  of  these  new  shipper 
reviews,  which  will  include  the  results 
of  its  analysis  of  i.ssues  raised  in  all 
comments  and  at  any  hearing,  within  90 
days  of  jjuhlication  of  these  prelinnnarv 
results,  pursuant  to  .section 
7,‘jl(a)(2](B)(iv)  of  the  Ac;t. 

Deadline  for  Submission  of  Publicly 
Available  Surrogate  Value  Information 

In  accordance  with  19  CFF^ 
3.'11.301(c)(3)(ii),  the  deadline  for 
submission  of  j)uhliclv  available 
information  to  value  factors  of 
production  under  19  CFR  3.')1. 408(c)  is 
20  days  after  the  date  of  publication  of 
the  preliminary  results.  In  accordance 
with  19  CFR  3.^11.301  (c)(1),  if  an 
interested  party  submits  factual 
information  less  than  ten  davs  before, 
on,  or  after  (if  the  De])artment  has 
extended  the  deadline)  the  a|)i)lical)le 
deadline  for  submission  of  such  factual 
information,  an  interested  partv  mav 
submit  factual  information  to  rehut, 
c;larifv,  or  correct  the  factual 
information  no  later  than  ten  days  after 
such  factual  information  is  .served  on 
the  interested  party.  However,  the 
Department  generally  will  not  acc:e]jt  in 
the  rebuttal  suhmi.ssion  additional  or 
alternative  surrogate  value  information 
not  jjreviously  on  the  record,  if  the 
deadline  for  submission  of  surrogate 
value  information  has  passed.'* 
Furthermore,  the  Department  generally 
will  not  accept  business  proprietarv 
information  in  either  the  surrogate  value 
suhmi.ssions  or  the  rebuttals  thereto,  as 
the  regulation  regarding  the  submission 
of  surrogate  values  allows  only  for  the 
suhmi.ssion  of  publicly  available 
information.^ 


i<)  CFR  :i.">i.;n()((:). 

■'Soo  1!)  CFR  :F'il.;m)((l). 

'•Soa.  (ilycini!  froiii  llw  Pcitplv's  lininihlic  of 
Chino:  Final  Hrsnlls  nfAnli(hnnpin<’  Ditty 
Adininislmtivo  Havioii'  and  Final  lloscission.  in 
Fart.  Tl  FR  .SttSOi)  (Oc:t()l)(!r  17.  2007).  aiut 
cu:(;()in|)anying  l.ssiio.s  and  l)(!(:isi()n  MainoraiKiuin  at 
C:i)mnionl  2. 

ioCFR:i.'')i.;ioi(c:)(;i). 


Assessment  Rates 

Ulion  com])letion  of  the  final  results, 
pursuant  to  19  CFR  3,'il .21 2(h),  the 
Dejiartment  will  determine,  and  IJ.S. 
(Customs  Border  and  Protection  ("(JBP”) 
shall  assess,  antidumjiing  duties  on  all 
appropriate  entries  on  a  per-unit  basis 
for  the  New  Shij)|)er  Respondents.  The 
Department  intends  to  i.ssue  asse.ssment 
instructions  to  (JBP  l.'i  days  after  the 
date  of  publication  of  the  final  results  of 
review.  Pursuant  to  19  CFR 
3.'51.212(1))(1),  we  will  calculate 
importer-specific  (or  cu.stomer)  jier-unit 
duty  as.se.ssment  rates.  We  will  instruct 
CBP  to  asse.ss  antidumping  duties  on  all 
appropriate  entries  covered  by  this 
review  if  any  importer-specific 
a.ssessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
niininiis.  The  final  results  of  these 
reviews  .shall  he  the  basis  for  the 
a.ssessment  of  antidum])ing  duties  on 
entries  ofmerchandi.se  covered  by  the 
final  results  of  these  reviews  and  for 
future  de])o.sits  of  e.stimated  duties, 
where  a])j)licahle. 

(iash  Deposit  Requirements 

The  following  cash  deposit 
niquirements  will  he  effective  u|)on 
])uhlication  of  the  final  results  of  these 
new  .shi])per  reviews  for  all  shipments 
of  subject  merchandise  from  the  New 
Shi])])er  Respondents  entered,  or 
withdrawn  from  warehou.se,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  hv  .s(!ction 
7.11  (a)(2)(C)  of  the  Act:  (1)  For  subject 
merc:handi.se  produced  and  exported  hv 
the  New  Shipper  Respondents,  the  cash 
dejjosit  rale  will  he  the  rates  established 
in  the  final  results  of  these  reviews 
(excejM,  if  a  rate  is  zero  or  de  minimis, 
no  cash  deposit  will  he  required):  (2)  for 
subject  merchandise  exjjorted  by  the 
New  Shipjier  Respondents  hut  not 
manufactured  by  the  New  Shipper 
Respondents,  the  cash  dejiosit  rate  will 
continue  to  he  the  Vietnam-wide  rate 
(/.e..  $2.11  per  kilogram): “  and  (3)  for 
subject  merchandise  manufactured  by 
the  New  Shipjier  Resj)ondent.s.  hut 
exported  by  any  other  party,  the  cash 
dejjosit  rate  will  he  the  rate  a})plicahle 
to  the  ex])orter.  These  cash  deposit 
recpiirements,  when  imposed,  shall 
remain  in  effect  until  further  notice. 

Notitication  to  Interested  Parties 

This  notice  .serves  as  a  jireliminary 
reminder  to  imj)orters  of  their 
responsibility  under  19  CFR 


"  Son  Cartain  Frazan  Fish  Fillets  from  the  Socialist 
lleinihlic  of  Vietnam:  Final  llesidts  of  the 
Antidnmpiny  Duty  Administrative  lieview  and  .\e\v 
Shipper  lieviews.  75  I'R  12720,  12728  (Miirch  17. 
2010). 


351.402(0(2)  to  file  a  certificate 
regarding  the  reimhursement  of 
antidumping  duties  jirior  to  li(|uidation 
of  the  relevant  entries  during  this  FOR. 
Failure  to  comply  with  this  reepurement 
could  result  in  the  .Sec:retarv’.s 
presumption  that  reimhursement  of 
antidumping  duties  occurred  and  the 
subsequent  as.sessment  of  double 
antidunqiing  duties. 

VVe  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(2)(B)  and  777(i)(1)  of  the 
Act. 

tlalcHi:  Jaiuiarv  24.  2013. 

Paul  Piqiiado, 

Assiskinl  Sacral cirv  for  Import 
Adminisiralion. 

|FR  Dih:.  201:1-02001  F-'itixt  l-2!)-i:i:  8:4,'i  anil 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC424 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oc.eanic  and 
Atmospheric  Administration  (NOAA), 
(Commerce. 

ACTION:  Notice  of  receijit  of  a  Scientific 
purpo.ses  and  Enhancement  of  survival 
permit  a])plication  and  Hatcherv  and 
Genetic  Management  Plan  (H(iMP); 
notice  of  availability  of  draft 
environmental  a.sse.ssment  (EA): 
i:orrection. 


SUMMARY:  This  action  corret:t.s  the  DATES 
and  ADDRESSES  section  to  a  notice 
published  on  January  8.  2013  (RIN 
()048-XCi424),  which  did  not  contain  all 
of  the  necessary  information  regarding 
the  correct  comment  and  viewing  period 
for  the  application  and  the  HGMP  or  the 
correct  email  address  where  comments 
can  he  sent.  This  correction  adds  a 
sentence  to  further  clarify  the  correct 
dates  when  the  referenced  documents 
will  he  available  for  jnihlic  review  and 
comment.  3’his  correction  also  provides 
the  correct  email  address  for  submitting 
comments. 

DATES:  All  the  documents  will  he 
available  to  the  jnihlic  beginning  on 
january  25,  2013.  Written  comments  on 
the  permit  ap))licalion.  draft  HGMP.  and 
draft  EA  must  he  received  at  the 
ajipropriate  addre.ss  or  fax  nuinher  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
standard  time  on  March  1, 2013. 
ADDRESSES:  Written  comments  on  the 
ajiplication.  draft  HGMP  or  draft  EA 
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.slundd  t)e  siilanitted  to  Jim  Simondel, 
Klamath  Branch  Supervisor.  NMFS 
Northern  (California  Office,  Ki.'S.'j 
lieindon  Rd.  Areata,  CCA  9,'l.'j21. 
(Comments  may  also  he  submitted  via 
fax  (707)  825-4840,  or  you  may  transmit 
your  comment  as  an  attachment  to  the 
following  email  addniss; 
\’\irSS\\ll\KXUron(;aleUG\IF@ 
noaa.gov. 

(Cojjies  of  the  draft  FA  and  IKCMF  are 
available  for  public  review  during 
iHigidar  business  hours  from  0:00  a.m.  to 
5  p.m.  at  the  NMFS  Areata  office,  1055 
lieindon  Road.  Areata,  (CA  5)5521,  (707) 
825-5171.  The  permit  apjjlication  may 
Im!  viewed  online  at:  https:// 
(ipps.nmfs.noa(i.p,o\'/pwvw\v/pwvw\\'_ 
open  fov  coimumt.cfm. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Simondet,  Klamath  Branch  Sujjervisor, 
NMFS.  telephone  (707)  825-5171. 
email:  iim.sin}on(h‘t@noa(i.go\’. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Jan  8.  2013  NMFS  ])ul)lished  a 
Notice  (78  FR  1201)  that  NMFS  had 
received  an  application  for  a  permit  for 
.scientific  purposes  and  to  enhance  the 
))ropagation  and  survival  of  a  listed 
sp(!cies  under  the  Endangered  S])ecies 
Act  of  15)73.  NMFS  al.so  announced  the 
availability  for  public  review  and 
connmmt  of  a  Draft  Environmental 
As.sessment  (EA)  regarding  issuance  of 
the  permit,  which  involves  take  of  coho 
.salmon  listed  as  threatened  under  the 
ESA.  The  dates  that  these  documents 
were  to  become  available  to  the  public 
were  incorrect,  and  this  correction 
clarifies  when  the  documents  will  he 
available  for  public  viewing  and 
comment  on  the  above  mentioned 
Internet  address. 

In  addition,  the  email  addre.ss  to 
where  comments  could  he  submittcul 
and  has  b(;en  corrected  and  the  correct 
(unail  address  is  not  provided  above  in 
the  addre.sses  .section. 

Dated;  Jaiiiiarv  24.  2013. 

Angela  Somma, 

(Jhiof.  Kndnn^crvd  Spades  Division.  Office 
oj  Protected  Itesonrces.  .\(ition<d  Marine 
I 'is I leries  Sen 7 ce . 

II'K  Doc.  2()i;»-()1'l40  I’il(!(l  l-2()-i:i:  K:4.‘i  ain| 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  1 2041 8011-2011-01] 

RIN  0648-XB141 

Endangered  and  Threatened  Wildlife; 
90-Day  Finding  on  Two  Petitions  To 
List  White  Marlin  as  Threatened  or 
Endangered  Under  the  Endangered 
Species  Act 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Oommerce. 

ACTION:  Notice  of  5)()-day  petition 
finding. 

SUMMARY:  We  (NMFS)  announce  a  5)1)- 
day  finding  on  two  petitions  to  li.st 
white  marlin  (Kajikia  albichis)  as 
threatened  or  endangered  under  the 
Endangered  Species  Act  (ESA).  We  find 
that  the  jietitions  do  not  jiresent 
substantial  .scientific  information 
indicating  that  the  jietitioned  ac;tion 
may  he  warranted. 

ADDRESSES:  ('opies  of  the  petitions  ami 
r(!lated  materials  are  available  upon 
recpiest  Jrom  the  Assistant  Regional 
Administrator,  Protected  Resources 
Division,  Southeast  Regional  Office, 
NMF.S,  2()3  13th  Avenue  South.  St. 
Petersburg,  FL  33701 .  or  online  at: 
http:/ /sera. nmfs.noaa.oov/pr/ 

List  inoPntit  ions. ht  in 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stejihania  Bolden,  NMF.S  .Southea.st 
Region,  727-824-5312,  or  Margaret 
Miller,  NMF.S  Office  of  Protected 
Re.sources,  301-427-8403. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  February  5).  2012,  we  received  a 
petition  from  Mr.  James  Ohambers  to  list 
white  marlin  [Kajikia  alhidns]  as 
threatemul  or  endangered  uniler  tlu; 
E.SA.  We  received  a  sejiarate  ])etition  to 
list  white  marlin  from  the  (Center  for 
Biological  Diversity  (CBD)  on  April  3, 
2012.  Copies  of  these  jietitions  are 
available  from  us  (see  ADDRESSES, 
above).  The  joint  USFWS/NMFS 
])etition  management  handbook  states 
that  if  we  receive  two  petitions  for  the 
same  .sj)ecies  and  a  5)0-day  finding  has 
not  yet  been  made  on  the  earlier 
petition,  then  the  later  jjetition  will  be 
combined  with  the  earlier  jjetition  and 
a  combined  5)0-day  finding  will  be 
jirepared.  Civen  that,  this  5)0-day 
finding  addresses  petitions  from  both 
Mr.  (Chambers  and  CBD  recpie.sting  us  to 
list  white  marlin  under  the  E.SA. 


We  have  previously  reviewed  the 
.status  of  the  white  marlin  tor  E.SA 
listing  as  a  result  of  a  petition  and  legal 
action  from  these  petitioners.  In  2001, 
we  received  our  first  jietition  from  Mr. 
(diambers.  and  the  Biodiversity  Legal 
Foundation,  recpiesting  us  to  list  the 
white  marlin  as  a  threatened  or 
endangered  species.  We  convened  a 
status  review  team  to  asse.ss  the  s])ecies 
status  and  the  degree  of  threat  and 
]jre])ared  a  status  review  report  (Atlantii: 
VYhite  Marlin  Status  Review  Document, 
WMSRT,  2002).  We  published  our 
determination  on  .September  5),  2002, 
that  white  marlin  did  not  warrant  E.SA 
listing  (07  f’R  57204).  In  2000,  per  a 
settlement  agreement  between  NMF.S, 
CBD,  and  the  Turtle  Island  Restoration 
Network,  we  revisited  the  .status  of  the 
white  marlin  following  the  2000  .stock 
assessment  by  the  International 
Commission  for  the  Con.servation  of 
Atlantic  Tunas  (ICCAT).  On  December 
21,  2000,  we  announced  the  initiation  of 
a  white  marlin  status  review  and 
.solicited  information  regarding  the 
status  of  and  threats  to  the  sjiecies  (71 
FR  70035))  and  convened  a  new 
biological  review  team  (BRT)  to 
c;onnnence  a  status  review.  The  re])ort 
(Atlantic  White  Marlin  Status  Review, 
AWM.SR,  2007)  prepared  bv  the  BRT 
was  peer  reviewed  and  the  final 
document  incorporated  ])eer  reviinv 
comments.  After  c:on.sidering  the 
AWM.SR,  we  determined  the  white 
marlin  was  neither  threatened  or 
endangered  (73  FR  843;  Januarv  4, 

2008). 

ESA  Statutory  and  Regulatory 
Provisions  and  Evaluation  Frameweirk 

.Section  4(b)(3)(A)  of  the  E.SA  of  15)73. 
as  amended  (IJ..S.(';.  1531  at  saq.). 
recjuinis,  to  the  maximum  extent 
practicable,  that  within  5)0  days  of 
receipt  of  a  jjetition  to  li.st  a  s])ecie.s  as 
threatened  or  endangered,  the  .Secretary 
of  C.ommerc;e  make  a  finding  on  whether 
that  j)etition  presents  substantial 
scientific  or  commercial  information 
indicating  that  the  iietitioned  action 
may  he  warranted,  and  to  jiromptlv 
publish  such  finding  in  the  Federal 
Register  (10  ll.S.f;.  1533(b)(3)(A)).  When 
we  find  that  substantial  scientific  or 
commercial  information  in  a  petition 
indicates  the  ])etitioned  action  may  be 
warranted  (a  “jiositive  5)0-day  finding”), 
we  an?  recpiired  to  promptly  commence 
a  review  of  the  status  of  the  species 
concerned  during  which  we  will 
conduct  a  comjjrehensive  review  of  the 
best  available  scientific  and  commercial 
information.  In  sueb  cases,  we  are  to 
conclude  the  review  with  a  finding  as  to 
whether,  in  fact,  the  petitioned  action  is 
warranted  within  12  months  of  receijjt 
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of  iho  petition.  Hecau.se  the  finding  at 
the  12-inonth  stage  is  Ijased  on  a  more 
thorough  review  of  the  available 
information,  as  compared  to  the  narrow 
scope  of  review  at  the  90-day  stage,  a 
“may  he  warranted”  finding  does  not 
prejudge;  the  outcome  of  the  status 
revi(;w. 

Under  the  ESA,  a  listing 
determination  may  addre.ss  a  “species,” 
which  is  defined  to  also  include 
snl)si)ecies  and,  for  any  vertebrate 
sjiecies,  any  distinct  ])oj)nlation 
.segment  (DPS)  that  interl)re(;ds  when 
mature  (10  IJ.S.U.  1532(10)).  A  joint 
NOAA— U.S.  Fish  and  Wildlife  Service 
(IJSFWS)  policy  clarifies  the  agencies’ 
interpretation  of  the  phrase  “distinct 
pojjidation  segment”  for  the  pnrpo.ses  of 
listing,  delisting,  and  reclassifying  a 
species  under  the  ESA  (“DPS  Policy”: 

01  FR  4722;  Fehrnary  7,  1990).  A 
sj)ecies,  subspecies,  or  DPS  is 
“endangered”  if  it  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  “threatened”  if 
it  is  likely  to  become  endanger(;d  within 
the  fore.seeahle  future  thronghont  all  or 
a  significant  portion  of  its  range  (ESA 
•sections  3(0)  and  3(20),  respectivelv;  10 
IJ.S.U.  1532(0)  and  (20)).  Pursuant  to  the 
ESA  and  onr  implementing  regnlations, 
we  determine  whether  species  are 
threatened  or  endangered  because  of 
any  one  or  a  combination  of  the 
following  five  section  4(a)(1)  factors: 

't  he  present  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
or  range;  overntilizalion  for  commercial, 
recreational,  scientific,  or  educational 
pnrpo.ses:  di.sease  or  predation: 
inadecpiacy  of  existing  regnlatorv 
mechanisms:  and  any  other  natural  or 
manmade  factors  affecting  the  species’ 
exi.stence  (l(j  U.S.C.  1533(a)(1),  50  CFR 
424.11(c)). 

ESA-implementing  regnlations  issued 
jointly  by  NMFS  and  IJSFWS  (50  CFR 
424.14(h))  define  “sid),stantial 
information”  in  the  context  of  reviewing 
a  ]K;tition  to  li.st,  delist,  or  reclassify  a 
s])ecies  as  the  amount  of  information 
that  wonld  lead  a  reasonable  ])erson  to 
l){;lieve  that  the  measure  proposed  in  the 
petition  may  he  warranted.  In  evaluating 
whether  snh.stantial  information  is 
contained  in  a  petition,  the  Secretary 
must  consider  whether  tin;  petition;  (1) 
Clearly  indicates  the  administrative 
measure  recommended  and  gives  the 
.scientific  and  any  common  name  of  the 
sjjecies  involved;  (2)  contains  detailed 
narrative  justification  for  the 
recommended  measure,  describing, 
based  on  available  information,  pa.st  and 
jjre.sent  ninnhers  and  distribution  of  the 
.speci(;,s  involved  and  any  threats  faced 
by  the  sjjecios;  (3)  jirovides  information 
regarding  the  status  of  the  sjjecies  over 


all  or  a  significant  portion  of  its  range; 
and  (4)  is  accomi)anied  by  the 
aj)proj)riate  supporting  documentation 
in  the  form  of  bibliographic  references, 
rej)rints  of  p(;rtinent  publications, 
copies  of  re])ort.s  or  letters  from 
authorities,  and  maps  (50  CI'R 
424.14(t))(2)). 

Court  decisions  clarify  the 
ajjpropriate  .scope  and  limitations  of  the 
Services’  review  of  |)etition.s  at  the  <)()- 
day  finding  stage,  in  making  a 
determination  whether  a  petitioned 
action  “may  he”  warrant(;d.  As  a  general 
matter,  these  decisions  hold  that  a 
petition  need  not  establish  a  “.strong 
likelihood”  or  a  “high  probability”  that 
a  .sj)ecies  is  either  threatened  or 
endangered  to  support  a  positive  90-day 
finding. 

We  evaluate  the  jjetitioner’s  recpiest 
ha.sed  uj)on  the  information  in  the 
])etition  including  its  references,  and  the 
information  readily  available  in  our 
files.  We  do  not  conduct  additional 
research,  and  we  do  not  solicit 
information  from  parties  outside  the 
agency  to  hel])  ns  in  evaluating  the 
|)etition.  We  will  accei)t  tin;  petitioner’s 
sources  and  characterizations  of  the 
information  j)re.sented,  if  they  a])pear  to 
he  ha.sed  on  accepted  scientific 
principles,  unless  we  have  specific 
information  in  our  files  that  indicates 
the  jjetition’s  information  is  incorrect, 
nnreliahle,  obsolete,  or  otherwise 
irrelevant  to  the  recpiested  action. 
Information  that  is  snsceptihle  to  more 
than  one  interpretation  or  that  is 
contradicted  by  other  available 
information  will  not  he  dismi.ssed  at  the 
90-da V  finding  stage,  so  long  as  it  is 
reliable  and  a  reasonable  person  would 
conclude  it  sui)])ort.s  the  petitioner’s 
a.ssertions.  In  other  words,  conclusive 
information  indicating  the  .sj)ecies  may 
meet  the  ESA’s  reepurements  for  listing 
is  not  reejuired  to  make  a  positive  90- 
day  finding.  We  will  not  conclude  that 
a  lack  of  .sjjecific  information  alone 
negates  a  positive  90-day  finding,  if  a 
reasonable  i)erson  would  conclude  that 
the  unknown  information  it.self  suggests 
an  extinction  risk  of  concern  for  the 
species  at  issue. 

To  make  a  t)0-day  finding  on  a 
])etition  to  li.st  a  .species,  we  evaluate 
whether  the  petition  presents 
substantial  .scientific  or  commercial 
information  indicating  the  subject 
species  may  he  either  threatened  or 
endangered,  as  defined  hv  the  ESA. 

First,  we  evaluate  whether  the 
information  pre.sented  in  the  j)etition. 
along  with  the  information  readily 
available  in  our  files,  indicates  that  the 
jjetitioned  entity  constitutes  a  “species” 
eligible  for  listing  under  the  ESA.  Next, 
we  evaluate  whether  the  information 


indicates  that  the  species  at  issue  faces 
extinction  risk  that  is  cause  for  concern; 
this  may  he  indicated  in  information 
exj)re.s.sly  discussing  the  species’  status 
and  trends,  or  in  information  de.scrihing 
impacts  and  threats  to  the  .sjjecies.  We 
evaluate  any  information  on  sjjecific 
denujgrajjhic  factcjrs  jjertinent  t(j 
evaluating  extinction  risk  for  the  sjjecies 
at  i.ssue  (e.g.,  jj{jjjulati(jn  abundance  and 
trends,  jjnjdnctivity,  sjjatial  structure, 
age  structure,  .sex  ratio,  diversity, 
curi'ent  and  historical  range,  haljitat 
integrity  (jr  fragmentation),  and  the 
jjotential  contribution  of  identified 
demographic  risks  to  extincticjii  risk  for 
the  sjjecies.  We  then  evaluate  the 
Jjotential  links  between  these 
demograjjhic  risks  and  the  causative 
imjjacts  and  threats  identified  in  sectiijii 
4(a)(1). 

Infcjrmation  jire.sented  on  imjjacts  (jr 
threats  shoukl  be  sjjecific  t(j  the  sjjecies 
and  should  reascjuahly  suggest  that  one 
(jr  nujre  of  these  factcjrs  mav  he 
(jjjerative  threats  that  act  or  have  acted 
(jii  the  sjjecies  to  the  jjoint  that  it  may 
warrant  jjr(jt(;ction  nnd(;r  the  ESA. 

Hnjad  statements  ahcjut  generalized 
thr(;ats  t(j  the  sjjeci(;.s,  (jr  i(lentifi(:ati(jn 
(jf  fact(jr.s  that  c(jul(l  negativelv  imjjact 
a  sjjecies.  (l(j  n(jt  constitute  substantial 
inf(jrmati(jn  that  listing  may  he 
warranted.  We  l(j(jk  f(jr  informatiijn 
indicating  that  not  (jiily  is  the  jjarticidar 
sjjecies  exjjosed  to  a  factor,  hut  that  the 
sjjecies  may  he  resjjjjuding  in  a  negative 
fa.shi(jn;  then  we  a.ssess  the  jj(jtential 
significance  of  that  negative  resjj(jnse. 

Many  jjetiti(jn.s  identify  risk 
cla.ssifications  made  by  (jther 
(jrganizations  or  agencies,  such  as  the 
Internati(jnal  lJni(jn  (jii  the  C(jn,servati(jn 
of  Nature  (lUCN),  the  American 
Fisheries  S(jciety  (AP’S),  (jr  NatureServe, 
as  (jvidence  (jf  extinction  risk  fora 
species.  Ri.sk  clas.sificati(jns  by  other 
organizations  or  made  und(;r  other 
Imderal  (jr  state  statutes  may  he 
informative,  but  the  classification  ahjiie 
may  iKjt  jjrovide  the  rati(jnale  for  a 
jj(jsitive  9()-(lay  finding  under  the  ESA. 
F(jr  (;xamjjle,  as  exjjlained  hv 
NatureServe.  their  assessments  (jf  a 
sjjeciixs’  c(jnservation  status  d(j  “mjt 
c(jnstitute  a  recjjinmendation  by 
NatureServe  f(jr  li.st ing  under  the  U.S. 
PJndangered  Sjjecies  Act”  because 
NatureServe  a.ss(;.s.sment.s  “have 
different  criteria,  evidence 
re(jnirement.s,  jjurjjoses  and  tax(jn(jmic 
c(jverage  than  g(jvernment  lists  (jf 
endangered  and  threatened  sjjeciijs,  and 
therefore  these  two  tyjjes  of  lists  slujuld 
not  he  exjj(;cte(l  to  c(jinci(le”  [http:// 
www.ndturnsf^rvH.org/pi'odServicf^s/ 
slatusAssessnwnt.jsp).  Thus,  when  a 
jjetiti(jn  cit(;.s  .such  cla.ssificati(jn.s.  we 
will  evaluate  the  source  informatijjn 
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that  the  classification  is  based  upon,  in 
liglit  ot  the  standards  on  extinction  risk 
and  impacts  or  threats  discussed  aliove. 

Species  Description 

The  white  marlin  is  a  hillfish  (Family 
Istiojihoridae)  that  inhabits  the  tropical 
and  tempiirate  waters  of  the  Atlantic 
Ocean  and  adjacent  seas.  White  marlin 
is  considered  to  he  a  |)anmictic  sjiecies: 
individuals  move  about  freelv  within 
the  Atlantic  Ocean,  over  thousands  of 
miles,  and  breed  freely  with  other 
members  of  the  |)opulation.  Molecular 
markers  have  demonstrated  that  white 
marlin  move  significantly  among 
regions  ((iraves  and  McDowell.  2003: 
Wells  e/  (iL.  2010).  White  marlin  exhibit 
.sexually  dimor|)hic  growth  patterns 
with  females  growing  faster  and 
achieving  larger  sizes  than  males.  There 
is  little  information  regarding  the  age 
and  growth  of  white  marlin  as  hillfish 
are  extremely  difficult  to  age.  Data 
limited  to  a  single  location  found  that 
the  sex  ratio  (proj)ortion  of  females  to 
males)  increased  steadily  with  size  and 
nearlv  all  fish  larger  than  2.000  cm  were 
female  (Arocha  and  Barrios.  2009). 

White  marlin  are  primarilv  general 
piscivores.  hut  also  feed  on  scpiid  and 
other  prey  items  (Nakamura.  l‘)85). 
.Spawning  activity  occurs  during  the 
spring  (March  through  )une)  in 
northwestern  Atlantic  tropical  and  suh- 
trojiical  waters  marked  by  relatively 
high  surface  temperatures  (20°-29°C) 
and  salinities  (>3.'j  ppt).  fhe  jire.sence  of 
white  marlin  larvae  suggests  there  are  at 
least  five  sjiawning  areas  in  the  western 
north  Atlantic  Ocean:  Northea.st  of  Little 
Bahama  Bank  off  the  Ahaco  Islands: 
northwest  of  Grand  Bahama  Island: 
southwest  of  Bermuda:  the  Mona 
Pas.sage.  east  of  the  Dominican 
Republic:  and  the  Gulf  of  Mexico 
(AWM.SR.  2007). 

White  marlin,  along  with  other 
hillfish  and  tunas,  are  managed 
internationally  by  the  member  nations 
of  the  IG(iAT.  K^GAT.  through  the 
.Standing  (Committee  for  Research  and 
.Statistics  (.SGRS),  conducts  regular  stock 
as.sessments  for  sjiecies  under  its 
purview:  white  marlin  stock 
assessments  were  conducted  in  2002, 
2000,  and  2012.  Both  white  marlin  and 
ronnd.scale  spearfish  [Tetrapturus 
geo/g/;)  are  taken  as  hycatch  on  longline 
fishing  gear  targeting  tuna  and 
swordfi.sh  (AWM.SR,  2007).  White 
marlin  are  also  targeted  in  recreational 
fishing  tournaments  along  the  II.S.  east 
coa.st,  which  also  often  land  ronnd.scale 
spearfish  (AWM.SR,  2007). 

White  marlin  and  the  roundscale 
spearfish  are  sympatric  and 
morphologically  very  similar. 
Roundsc:ale  spearfish  were  validated  as 


a  genetically  distinct  species  in  2000 
(.Shivji  et  uL,  200()).  .Sjiecies 
misidentification  of  the  roundscale 
spearfi.sh  and  the  white  marlin  has 
likelv  occurred  given  the  complexity  of 
accurate  identification  (AWM.SR.  2(')07). 
Little  is  known  about  the  life  hi.story  of 
roundscale  spearfish.  Beerkricher  ef  (il. 
(2009)  examined  the  jiroportion  of 
sjiearfish  in  the  total  catch  identified  as 
white  marlin  and  found  it  ranged 
between  0  and  100  percent  (n=1443, 
mean  =  27  percent)  jier  set  observed  in 
the  western  north  Atlantic,  with  high 
variability  across  geograjihic  areas. 
Roundscale  s])earfish  were  found  more 
frequently  offshore  compared  to 
nearshore.  Ciiven  the  misidentification 
jirohlems  between  white  marlin  and 
roundscale  spearfish,  the  .SGR.S  working 
grou])  decided  jirior  to  the  2012  stock 
a.sse.ssment  that  white  marlin  and 
roundscale  s])earfish  would  he 
combined  as  a  mixed  stock  until  more 
accurate  sjiecies  identification  and 
differentiation  of  sjiecies  catches  are 
available  (.SC'.R.S,  2011). 

Total  catch  of  white  marlin  jieaked  in 
the  mid  lOOO's  (AWM.SR.  2007).  Total 
catch  of  white  marlin  remained 
relativelv  stable  through  the  1980s  and 
into  the  early  1990s.  In  the  mid  1990s 
there  was  a  marked  decline  in  white 
marlin  catch.  1G(]AT  resjionded  by 
adojiting  numerous  re.solutions 
jirotective  of  white  marlin,  including  a 
reduction  in  landings  and  a  rebuilding 
jirogram  (AWM.SR.  2002:  WMSRT, 

2007).  Both  the  2002  and  the  2007  white 
marlin  .status  reviews  discussed  this 
marked  decline  in  total  cati;h  and 
de.scribod  ])rotec:tive  measures  adopted 
by  IGGAT  (WMSRT.  2002:  AWM.SR. 
2007).  White  marlin  catch  has  remained 
relatively  stable  in  recent  years  (.SGR.S, 
2011:  2012).  Relative  fishing  mortality 
has  been  declining  over  the  jiast  ten 
years,  it  is  now  most  likely  to  be  below 
the  fishing  mortality  rate  exjiected  to 
yield  maximum  su.stainable  yield 
(Fm.sy).  and  it  is  highly  likely  to  remain 
below  Fm.sy  (.SGR.S,  2012).  The  BR'f 
concluded  that  the  current  regulatory 
mechanisms  are  sufficient  to  jirevent 
continued  stock  decline  (AWM.SR, 
2007). 

Analysis  of  the  Petition 

We  evaluated  whether  the  jietitions 
jiresented  the  information  indicated  in 
.'iO  GFR  424.14(b)(2).  Both  jietitions 
stated  the  admini.strative  measures 
recommended  for  the  white  marlin. 
Neither  jietition  included  the  scientific 
name  of  the  sjiecies.  Both  jietitions 
included  a  narrative  ju.stificalion  for  the 
recommended  measure,  including  some 
information  on  numbers  of  the  sjiecies, 
historical  geograjihic  occurrences  of  the 


sjiecies,  and  threats  faced  bv  the 
sjiecies.  Both  jietitions  utilize 
information  from  the  2011  IGGAT  Bine 
Marlin  .Stock  A.ssessment  and  While 
Marlin  Data  Prejiaratory  Meeting  (SGRS, 
2011).  Only  the  GBD  jietition  included 
siijijiort  ing  references. 

U'hite  marlin  is  recognized  as  a 
taxonomically-distinct  sjiecies  and  is 
therefore  an  eligible  entity  for  listing 
under  tbe  E.SA.  We  jireviously 
determined  the  Atlantic  white  marlin 
constitutes  a  single  sjiecies  throughout 
the  Atlantic  Ocean  and  there  are  no 
jiojiulations  that  warrant  consideration 
of  K.SA  listing  (73  FR  843;  January  4, 
2008).  The  Giiambers  petition,  seeking 
jirotection  of  the  “North  Atlantic  .sub- 
jiojiulation  of  the  white  marlin.” 
included  information  summarizing 
sjiatial  and  temporal  difference  in 
sjiawning  north  and  south  of  the  equator 
that  in  turn  indicates  “two  entirely 
distinct  sub-jiojiulations  which  do  not 
interbreed”  and  a  grajib  showing  total 
catch  of  white  marlin  north  of  the 
eijnator  bv  gear  with  live  and  dead 
di.scards  from  19.'i(i-2010  (.SGRS,  2011). 
The  Ghambers  jietition  did  not  include 
any  information  sujijiorting  white 
marlin  jiojiulation  structure  that  was  not 
jireviouslv  considered  by  ns.  rherefore 
the  be.st  available  information  indicates 
white  marlin  are  a  single  sjiecies 
throughont  its  range  without  sejiaration 
into  jiojinlations. 

Information  on  Imjiacts  and  Threats  to 
the  Species 

We  evaluated  whether  the 
information  in  the  jietitions  and 
information  in  our  files  concerning  the 
extent  and  severity  of  one  or  more  of  the 
E.SA  .section  4(a)(1)  factors  suggest  the.se 
imjiacts  and  threats  may  be  jiosing  a  risk 
of  extinction  for  white  marlin  that  is 
cause  for  concern.  Gollectively,  the 
Jietitions  state  that  three  of  the  five 
causal  factors  in  .section  4(a)(1)  of  the 
E.SA  are  adversely  affecting  the 
continued  exi.stence  of  white  marlin:  (A) 
Pre.sent  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (B)  overutilization  for 
commercial  and  recreational  jiurjioses; 
and  (D)  inadecjuacy  of  exi.sting 
regulatory  mechanisms.  In  tbe  following 
.sections,  we  use  tbe  information 
Jiresented  in  the  jietition  and  in  our  files 
to  determine  whether  the  jietitioned 
action  may  be  warranted. 

Present  and  Threatened  Destruction, 
Modification,  or  Gurtailment  of  Habitat 
or  Range 

The  GBD  jietition  stated  the  range  of 
the  white  marlin  has  been  reduced 
between  the  19(i().s  and  the  199().s  jier 
Worm  and  Tittensor  (2011).  Other 
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information  provided  l)y  CBD 
contradicts  this  range  reduction  and 
sliows  Worm  and  Tiltensor’s  (2011) 
finding  to  he  obsolete:  Lynch  et  (il. 

(2011)  includes  a  figure  summarizing 
distrihntion  of  white  marlin  in  the 
Atlantic  Ocean  from  2000  to  2000  that 
indicates  white  marlin  occur  in  all  the 
areas  identified  as  absent  hy  Worm  and 
'fittensor  (2011).  Information  in  our  files 
(SORS,  2011;  2012)  also  indicates  the 
range  has  not  contract(;d.  Thenddre  we 
conclude  the  petition  does  not  provide 
substantial  information  indicating  the 
range  of  the  white  marlin  has  been 
constricted  and  further  note  that  a  slight 
variation  in  range  of  a  species  that 
occurs  across  the  Atlantic  Ocean  and  70 
degrees  latitude  would  not  alone 
constitute  an  extinction  risk. 

The  CBD  petition  states  “studies  have 
found  that  hillfish,  such  as  white 
marlin,  are  sensitive  to  water  (juality 
conditions,  which  are  rajiidlv  changing 
as  a  result  of  climate  change  and  ocean 
acidification”  and  refers  to  Lynch  et  (il. 
(2011).  We  reviewed  Lynch  e/  al.  (2011) 
and  did  not  find  statements  supporting 
CBDs'  assertions.  Further,  neither  CBD 
nor  Lynch  et  al.  (2011)  ])rovide  any 
explanation  or  connection  of  how  water 
(|ualitv  condition,  climate  change,  or 
ocean  acidification  are  operative  threats 
to  the  continued  existence  of  the  white 
marlin.  We  did  not  find  information  in 
our  files  indicating  how  j)resumed 
changes  in  water  {piality  from  climate 
change  and  ocean  acidification  would 
1)(!  an  extinction  risk  of  conccan.  to  white 
marlin. 

In  summary,  information  presented  in 
the  two  petitions  and  in  our  files  does 
not  con.stitute  substantial  information 
indicating  that  the  present  and 
threatened  de.struction,  modification,  or 
curtailment  of  habitat  or  range  may  he 
causing  extinction  risk  of  concern  for 
white  marlin. 

Overutilization  for  (]ominerc:ial  and 
Recreational  Purposes 

The  CBD  petition  cjuotes  from 
Beerkircher  el  (il.  (200?))  that  white 
marlin  are  among  “the  most 
overex])loited  pelagic  fishes.”  The  CBD 
])etition  also  attributes  other  .statements 
to  ICX’.AT  (SCKS,  2011)  including 
“white  marlin  populations  have  failed 
to  rehnild,  and  thev  have  akso  continued 
to  decline  and  landings  indicate  this 
continued  decline  and  the  catch-i)er- 
unit-effort  shows  instability  in  the 
])opulation.”  We  reviewed  SCRS  (2011) 
and  could  not  substantiate  or  find 
su))])ort  for  the  statements.  In  addition, 
the  CBD  ))etition  did  not  ])rovide  any 
ex])lanation  on  how  these  statements 
correspond  to  extinction  risk. 


The  Chambers  petition  says  the  .status 
of  the  white  marlin  population  “is  well 
below  the  level  at  which  there  is  a 
danger  of  recruitment  failuri!  which  is 
considered  to  begin  at  .'50  percent  of 
MSY,”  and,  “Passing  such  a  thre.shold 
means  there  are  becoming  too  few 
breeders  to  re])lace  the  ])opulation 
which  can  then  spiral  ever  faster 
towards  extinction.”  The  (ihamlMirs 
petition  did  not  i)rovide  any  sujjporting 
information  for  these  claims.  It  included 
no  information  or  ex])lanation  on  how 
this  thre.shold  corresponds  to  extinction 
risk.  The  petition  did  not  j)rovide 
information  on  recruitment  failure  or 
the  numher  of  current  breeders.  We  are 
unaware  of  data,  and  did  not  find 
information  in  our  files,  to  support  this 
claim. 

The  CBD  petition  did  provide  some 
information  on  white  marlin  population 
size,  somewhat  relevant  to  Mr. 

Chambers’  claims.  It  cites  the  decline  in 
B/Binsy  from  1.02  in  1070  to  0.44  in 
2010  (Collette  et  al..  2011)  as  evidence 
of  overutilization  of  white  marlin.  B/ 
Binsy  is  a  ndative  abundance  metric  in 
fishery  management  that  exi)r(i.sses  a 
stock’s  biomass  as  a  ])roportion  of  the 
biomass  that  would  support  the 
continuous,  maximum  harvest  of  that 
stock.  Although  it  provides  B/Bmsy 
figures  for  white  marlin,  the  CBD  does 
not  provide  any  rationale  why  a  B/Binsy 
of  0.44  cau.ses  an  extinc;tion  risk  of 
concern.  We  do  not  believe  0.44  B/Bmsv 
alone  is  a  cau.se  for  concern,  as  it 
represents  fishing  ])otential  rather  than 
ah.solute  abundance,  and  does  not 
neces.sarily  have  any  relationship  to  a 
species’  extinction  risk.  In  addition,  we 
interpret  the  B/Bm.sy  trend  presented  in 
Collette  et  al.  (2011)  as  declining 
between  1970  and  1990,  followed  by  a 
stable  or  increasing,  hut  not  decreasing, 
stock  size  from  1990  through  2010. 

The  Chamhiii's  petition  states  white 
marlin  abundance  has  “fallen  to  about 
2  percent  of  an  unfished  level  of 
abundance  by  the  end  of  2007.”  While 
population  decline  can  result  in 
extinction  risk  that  is  cause  for  concern 
in  certain  circumstances,  the  decline 
de.scrihed  in  the  Chambers  petition 
a])j)ears  to  have;  been  derived  from 
rejjorted  landings.  Although  a  decline  in 
re])orted  landings  can  oftentimes 
indicate  a  decrea.se  in  total  abundance, 
in  this  case  it  is  likely  this  decline  in 
landings  is  a  result  of  the  regulations 
ICCAT  has  instituted  since  199.'5  to 
reduce  white  marlin  landings. 

Therefore,  we  conclude  landings  tlata 
do  not  indicate  a  decline  in  white 
marlin  abundance  and  do  not  indicate 
that  white  marlin  is  being  negatively 
im])act(!d  hy  overutilization.  We  are 
unaware  of  any  data  suggesting  that 


white  marlin  have  declined  to  the  level 
Mr.  Chambers  claims,  which  would 
corresjjond  to  a  B/Binsv  value  of  0.04  or 
one  eleventh  the  value  pre.sented  in  the 
CBD  petition. 

'file  CBD  petition  t:ite.s  the 
“vulnerable”  .status  classification  made 
hy  lUCN  to  support  li.sting  white  marlin 
as  threatened  or  endangered  under  the 
LSA,  and  includes  Collette  et  al.  (2011) 
as  a  reference.  As  di.scus.sed  above,  risk 
cla.ssifications  hy  other  organizations  or 
agencies  (e.g..  lUCN)  do  not  alone 
provide  rationale  for  a  positive  90-dav 
finding  under  the  ESA.  However  we 
have  evaluated  the  IIJCN  source 
information  for  white  marlin  relative  to 
the  ESA  standards  of  extinction  risk  and 
we  find  the  IllCN  classification  does  not 
j)re.sent  information  that  was  not  already 
considered  in  the  2007  status  review 
(e.g.,  the  2000  ICCAT  stock  a.ssessment) 
or  that  was  not  included  hy  CBD  in  their 
Ijetitiou  and  discu.ssed  herein  (e.g., 
range  constriction  as  de.scrihed  hy 
Worm  and  Tittensor,  2011  anil  catch 
composition  per  Beerkircher  et  al.. 

2009). 

'file  CBD  petition  discu.sses  how 
round.scale  spearfish  reported  in  the 
white  marlin  catch  can  affect  ICCA'F 
.stock  as.sessments  and  reipiests  a  new 
assessment.  Citing  Beerkircher  el  al. 
(2009),  the  CBD  i)etition  sugge.sts  we 
ado])t  a  pro|K)rtion  of  round.scale 
.s|)earfi.sh  to  white  marlin  in  the  total 
catch  between  21  and  42  percent  and  re¬ 
evaluate  our  prior  finding.  As 
previously  discu.ssed,  the  jiroportion  of 
spearfish  in  the  total  catch  identified  as 
white  marlin  was  highly  variable  and 
spatially  limited  (Beerkircher  et  al., 
2009).  In  evaluating  the  findings  from 
Beerkircher  et  al.  (2009),  KiCAT 
subsequently  concluded  reliable 
estimates  on  the  jjroportion  of 
round.scale  spearfish  reported  as  white 
marlin  in  the  catch  rates  were  not 
available,  and  elected  to  ])erform  a 
mixed  stock  asse.ssment  until  more 
accurate  species  identification  and 
differentiation  of  .sj)ecie.s  catch  were 
available  (SCRS.  2011).  Specifically. 
ICCAT  determined  a  comprehensive 
Atlantic-wide  samj)ling  program,  as 
well  as  a  large-scale  retrospective 
analysis,  would  he  required  fora 
reliable  population-level  estimate  of 
round.scale  spearfish  reported  as  white 
marlin  (S(iRS,  2011).  All  white  marlin 
biological  material  sampled  prior  to 
2000  is  currentlv  presumed  to  contain 
unknown  proportions  of  round.scale 
sjjearfish  (SCRS.  2012).  We 
acknowledge  it  is  important  to  consider 
the  ratio  of  roimdscaie  spearfish 
reported  in  the  white  marlin  catch, 
however  we  concur  with  ICCAT  that  it 
is  not  possible  at  this  time. 
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The  (310  petition  ref(?ren(:ed  the 
.simulations  performed  l)y  Beerkircher  e/ 
al.  (2009)  and  stated  they  were  an 
indication  of  population  decline.  The 
r.BO  petition  does  not  include  any 
additional  information  indicating  how 
these  simulations  indicate  extinction 
risk.  We  carefully  reviewed  the 
.simulations;  we  noted  they  include  the 
piiriod  19.'i5  through  1999  when  the 
marked  decline  in  white  marlin  catch 
(K;curred,  and  do  not  j)roject  through 
.snhsiKpient  years  when  hycatch  was 
stahiliziul  and  reduced.  Therefore  we  do 
not  find  this  simulated  decline  in 
ronndscale  spearfish  concurrent  with 
while  marlin  surprising,  as  the 
simulations  are  j)artitioning  the  noted 
decline  in  one  species'  (white  marlin) 
catch  rates  that  occurred  through  the 
1‘)9().s  acro.ss  two  species  (white  marlin 
and  ronndscale  spearfi.sh).  We  conclude 
the  simulations  do  not  i)rovide  relevant 
information  regarding  the  extinction 
risk  of  white  marlin  or  information  on 
the  current  status  of  the  white  marlin. 

In  summary,  the  petitions  do  not 
|)re.sent  information  regarding  the 
decline  of  white  marlin  catches  in  the 
199()s  that  we  have  not  already 
considered  in  j)rior  determinations  as 
discussed  (.see  “Species  D(;.scrij)tion’'). 
There  is  no  information  in  our  fihis  to 
suggest  our  prior  conclusions  regarding 
lh(!  199().s  decline  in  white  marlin  catch 
wen;  incorrect  or  insufficient.  We 
conclude  the  characterization  of 
continuing  ])opulation  decline  in  the 
petitions  is  unsubstantiated.  The 
p(;titions  did  not  provide  snhstantial 
information  that  white  marlin 
|)opulations  are  unstable  or  that  .s])ecies 
mi.sclassification  jioses  an  extinction 
risk.  Therefore  we  conclude  the 
petitions  do  not  pre.sent  substantial 
.scientific  information  indicating  that 
listing  may  he  warranted  due  to 
overutilization  for  commercial  and 
recreational  purposes. 

Inadequacy  of  Existing  Regulatory 
Mechanisms 

The  CBD  petition  states  Lynch  et  al. 
(2011)  “demonstrates  that  existing 
regulatory  mechanisms  are  ina(h;(juate 
to  j)revent  the  decline  of  white  marlin." 
We  carefully  reviewed  Lynch  e/  al. 
(2011)  and  could  not  find  statements 
.suj)iK)rting  (IBDs’  assertions.  In  fact. 
Lynch  e/  (il.  (2011)  .states  measures 
already  implemented  are  likely 
beneficial  to  some  degree:  in 
combination,  reductions  in  landing  and 
live  relea.se  “should  slow  and  ])ossil)ly 
reverse  downward  popidation  trends 
*  *  *  some  evidence  of  jiojndation 
n;.si)onse  to  these  management  strategies 
may  already  he  ol)S(;rval)le.”  The 
Chambers  petition  states  that  ICCAT  is 


not  managing  the  white  marlin  to 
j)roduce  the  maximum  sustainable 
yield,  hut  does  not  (;x])lain  how  this 
leads  to  extinction  risk  of  concern. 
Fishery  management  targets,  such  as 
maximum  su.stainahle  yield,  and 
statuses,  are  ha.sed  on  different  criteria 
than  that  recjuired  by  the  IvSA  and,  thus, 
do  not  necessarily  have;  any  relationshi]) 
to  a  sj)ecies’  extinction  risk.  There  is  no 
information  in  our  files  that  indicates 
the  current  regulatory  mechanisms  are 
insufficient  to  prevent  endangerment  of 
the  white  marlin.  Tin;  petitions  did  not 
pre.sent  other  information  to  indicate 
how  the  inade(|uacy  of  exi.sting 
regidatorv  mechanisms  is  an  extinction 
risk  to  the  white  marlin. 

While  the  jjetitions  state  additional 
regulations  an;  recjuired  to  ensure 
rehuihling  of  the  marlin  populations, 
they  do  not  provide  any  explanation  on 
how  the  exi.sting  regulatory  mechanisms 
are  inadecpiate  to  prevent  endangerment 
of  the  white  marlin.  In  summary  we  find 
the  petitions,  and  information  readily 
available  in  our  files,  do  not  pn;sent 
substantial  information  to  sugg(;st  the 
existing  regulatory  mechanisms  are 
inad(;(|uate  and  may  he  causing  an 
extinction  risk  for  white  marlin. 

After  r(;vi(;wing  the  information 
contaim;d  in  the  |)etitions.  as  well  as 
information  readily  available  in  our 
files,  we  conclude  these  petitions  do  iu)t 
j)re.sent  suh.stantial  .scientific  or 
commercial  information  indicating  the 
petition(;d  action  mav  lx;  warranted. 

References  (ated 

A  complete  list  of  all  references  is 
available  upon  recjuest  from  the 
Protected  Re.sources  Division  of  the 
NMFS  .South(;ast  Regional  Office  (sec; 
ADDRESSES). 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC300 

Notice  of  Intent  To  Prepare  a 
Supplemental  Draft  Environmental 
Impact  Statement  on  the  Effects  of  Oil 
and  Gas  Activities  in  the  Arctic  Ocean 

AGENCY:  National  Marine  Fi,shc;ries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
('.ommerce. 

ACTION:  Notice  of  Intent  to  jirejiare  a 
Supph;mental  Draft  Environmental 
Impact  Statement. 

SUMMARY:  The  National  Marine 
Fisheri(;s  Service  (NMFS)  annonnc:es  its 
intent  to  jnejiare  a  Supplemental  Draft 
Environmental  Imjiact  Statement  (DEIS) 
that  would  include  an  analysis  of  the 
(invironmental  impacts  of  i.ssuing 
Marine  Mammal  Protection  Act 
(MMPA)  Incidental  Take  Authorizations 
(ITAs)  to  the  oil  and  gas  indu.strv  for  the 
taking  of  marine  mammals  incidental  to 
offshore  exploration  activities  (e.g., 
.seismic  surveys  and  exploratorv 
ilrilling)  in  Federal  and  state  waters  of 
the  IJ.S.  (Mnikchi  and  Beaufort  Seas  off 
Alaska.  The  Department  of  the  Interior’s 
Bur(;au  of  Ocean  Energy  Managenuint 
(BOEM)  and  the  North  Slojie  Borough 
are  coojierating  ag(;ncies  on  this  EIS. 

The  Environmental  Protection  Agency  is 
serving  as  a  consulting  agency,  and 
NMFS  is  c;oordinating  with  the  Alaska 
Eskimo  Whaling  Oommission  ])ursuant 
to  our  co-management  agreement  und(;r 
the  MMPA. 

DATES:  Effective  January  30,  2013. 
ADDRESSES:  Information  on  this  ])roject 
can  be  found  on  the  Office  of  Protected 
Resources  Web  page  at:  http:// 
\v\\’\\’.ninfs.no(i(i.gov/pr/ponnits/(ds/ 
arctic. hint. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Payne,  Jolie  Harrison,  or 
Oandace  Nachman,  Office  of  Protected 
Resources.  NMFS.  (301)  427-8401. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(.5)(A)  and  (D)  of  the 
MMPA  (10  IJ.S.O.  1301  et  scq.)  direct 
the  Secretary  of  Oommerce  to  allow, 
nj)on  recpiest,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  IJ.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  sjiecified 
geograj)hical  region  if  certain  findings 
are  made  and  either  regulations  an; 
issued  or.  if  the  taking  is  limited  to 
harassment,  a  notice  of  proposed 
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authorization  is  provichui  to  the  public: 
for  review.  The  term  “take”  iiiuler  the 
MMl’A  nuiaiis  "to  hara.ss,  luiut.  (:a])ture, 
or  kill,  or  attempt  to  harass,  hunt, 
capture,  or  kill  any  marine  mammal.” 
li;x(:ej)t  with  respcK.t  to  certain  activities 
not  pertinent  hen;,  the  MMPA  diTines 
“harassment”  as  “any  act  of  pursuit, 
torment,  or  annoyance  which  (i)  has  the 
|)otential  to  injure  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  [Level 
A  harassment I:  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  i)atterns, 
including,  hut  not  limited  to,  migration, 
breathing,  nursing,  hreculing,  feeding,  or 
sheltering  [Level  B  harassment[.” 

Authorization  for  incidental  take  shall 
he  granted  if  NMFS  finds  that  the  taking 
will  have  a  negligible  impact  on  the 
spcicies  or  stock(s),  will  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  the  sjjecies  or  stock(s)  for 
subsistence  uses  (where  relevant),  and  if 
the  permissible  methods  of  taking  and 
reciuirements  j)ertaining  to  the 
mitigation,  monitoring,  and  reporting  of 
.such  takings  are  set  forth.  NMFS  has 
defined  “negligible  im])act”  in  .'iO  CFR 
210.1 03  as  “  *  *  *  an  imjiact  resnlting 
from  the  sjiecified  activity  that  cannot 
1)(!  reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Summary  of  2011  Draft  Environmental 
Impact  Statement 

On  Fehrnarv  8,  2010.  NMFS,  as  lead 
agency,  announced  its  intent  to  pre])are 
an  EIS  analyzing  the  impacts  to  the 
human  environment  from  the  issuance 
of  MMFA  ITAs  for  the  take  of  marine 
mammals  incidental  to  oil  and  gas 
industry  exploration  activities  in  the 
ll.S.  Arctic  Ocean  and  BOEM’s 
proposed  action  of  i.ssuing  geological  & 


geo])hysical  (O&G)  jiermits  and 
authorization  of  ancillary  activities  in 
the  U.S.  Arctic  Ocean  under  the  Outer 
Continental  .Shelf  Lands  Act  (OC.SLA) 

(7.1  F’R  017.1).  'flu;  OO-day  ])ut)lic  .scoping 
period  ended  on  April  9,  2010. 

On  December  30.  2011,  NMF.S 
published  a  Notice  of  Availability  of  the 
llraft  ELS  in  the  Federal  Register  (70  FR 
82271).  The  Draft  ELS  includes  an 
analysis  of  the  proposed  actions 
identified  in  the  2010  NOl  (i.e.,  NMF.S’ 
issuance  of  MMFA  ITAs  for  take  of 
marine  mammals  incidental  to  G&G 
surveys,  ancillary  activities,  and 
exploratory  drilling  in  the  (ihukchi  and 
Beaufort  Seas  and  BOEM’s  i.ssuance  of 
(i&G  permits  and  authorizations  of 
ancillary  activities  in  the  Ghukchi  and 
Beaufort  .Seas),  the  auticij)ated 
environmental  impacts,  and  other 
measures  to  minimize  the  impacts 
associated  with  these  activities.  The  00- 
day  ])uhlic  comment  period  closed  on 
Feinuary  28.  2012. 

In  light  of  comments  received  on  the 
Draft  ELS,  NMF'.S  and  BOEM  determined 
that  the  Final  ELS  would  benefit  from 
the  inclusion  of  additional  alternatives 
for  analysis  that  cover  a  broader  range 
of  potential  levels  of  exploratory  drilling 
scenarios  in  the  Beaufort  and  Ghukchi 
.Seas.  The  alternatives  are  ha.sed  upon 
the  agencies’  analy.sis  of  additional 
information,  including  the  comments 
and  information  submitted  by 
stakeholders  during  the  Draft  ELS  public 
comment  period.  lncor|)orating  the.se 
alternatives  is  intended  to  facilitate 
consideration  of  a  broader  range  of 
possible  future  offshore  activity,  thus 
addres.siug  comments  on  the  Draft  ELS 
and  extending  the  applicability  of  the 
document.  Revisions  to  the  document 
will  also  incorj)orate  information  in 
response  to  comments  rec:eived  from  the 
public  regarding  other  i.ssues,  such  as 


analysis  of  potential  mitigation 
measures. 

Alternatives 

The  alternatives  analyzed  in  the  2011 
Draft  ELS  are  summarized  in  the  Draft 
ELS  Notice  of  Availability  (70  F"R  82271, 
December  30,  2011).  However,  as  noted 
])reviously  NMF’.S  and  BOFiM  have 
concluded  that  additional  activity  level 
.scenarios  should  he  considered  in  a 
.Suj)])lemental  Draft  ELS.  Gonsistent  with 
the  2011  Draft  ELS,  the  alternatives  will 
assess  a  reasonable  range  of  G&G, 
ancillary,  and  exploratory  drilling 
activities  expected  to  occur,  as  well  as 
a  reasonable  range  of  mitigation 
measures,  in  order  to  accurately  a.ssess 
the  potential  conseipiences  of  issuing 
ITAs  under  the  MMFA  and  ])ermits 
under  the  OG.SLA.  Each  alternative 
includes  an  analysis  of  a  suite  of 
standard  and  additional  mitigation 
measures  that  have  been  identified  to 
help  reduce  im])acts  to  marine 
mammals  and  to  en.sure  no  immitigable 
adverse  imj)act  on  the  availability  of 
marine  mammals  for  .subsistence  uses. 

'I’he  ])rimary  difference  between  the 
upcoming  .Supj)lemental  Draft  ELS  and 
the  2011  Draft  ELS  will  he  in  the 
treatment  of  alternatives.  In  particular, 
NMF’.S  and  BOEM  will  analyze  an 
additional  alternative  that  considers  up 
to  four  exploratory  drilling  |)rograms  in 
the  Beaufort  .Sea  and  up  to  four 
exploratory  drilliug  programs  in  the 
Ghukchi  .Sea  per  year.  In  the  2011  Draft 
EIS.  the  maximum  level  of  exploratory 
drilling  considered  in  the  alternatives 
was  two  exj)loratorv  drilling  programs 
in  the  Beaufort  .Sea  and  two  exploratory 
drilling  programs  in  the  (ihukchi  .Sea 
jier  year.  Table  1  outlines  the  activity 
levels  to  he  considered  in  each  action 
alternative.  Activity  levels  noted  are  a 
maximum  for  each  alternative. 


Table  1— Levels  of  G&G,  Ancillary,  and  Exploratory  Drilling  Activities  Proposed  for  Consideration  in  the 
Alternatives  in  the  Supplemental  Draft  EIS  on  the  Effects  of  Oil  and  Gas  Activities  in  the  Arctic 
Ocean.  Activity  Levels  Noted  Are  a  Maximum,  and  any  Combination  up  to  That  Amount  Could  Be  Al¬ 
lowed  Under  Each  Alternative 


2D/3D  Seismic  surveys 

Site  clearance  and 
shallow  hazards 
surveys 

On-ice  seismic  surveys 

Exploratory  drilling 

Alternative  1  (No  Action)  . 

0  . 

0  . 

0  . 

0 

Alternative  2  (Level  1)  . 

4  in  Beaufort  . 

3  in  Beaufort  . 

1  in  Beaufort  . 

1  in  Beaufort 

3  in  Chukchi  . 

3  in  Chukchi  . 

0  in  Chukchi  . 

1  in  Chukchi. 

Alternative  3  (Level  2)  . 

6  in  Beaufort  . 

5  in  Beaufort  . 

1  in  Beaufort  . 

2  in  Beaufort 

5  in  Chukchi  . 

5  in  Chukchi  . 

0  in  Chukchi  . 

2  in  Chukchi. 

Alternative  4  (Level  3)  . 

6  in  Beaufort  . 

5  in  Beaufort  . 

1  in  Beaufort  . 

4  in  Beaufort 

5  in  Chukchi  . 

5  in  Chukchi  . 

0  in  Chukchi  . 

4  in  Chukchi. 

Alternative  5  (Level  3  with  required 

6  in  Beaufort  . 

5  in  Beaufort  . 

1  in  Beaufort  . 

4  in  Beaufort 

time/area  closures). 

5  in  Chukchi  . 

5  in  Chukchi  . 

0  in  Chukchi  . 

4  in  Chukchi. 
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Table  1— Levels  of  G&G,  Ancillary,  and  Exploratory  Drilling  Activities  Proposed  for  Consideration  in  the 
Alternatives  in  the  Supplemental  Draft  EIS  on  the  Effects  of  Oil  and  Gas  Activities  in  the  Arctic 
Ocean.  Activity  Levels  Noted  Are  a  Maximum,  and  any  Combination  up  to  That  Amount  Could  Be  Al¬ 
lowed  Under  Each  Alternative— Continued 


2D/3D  Seismic  surveys 

Site  clearance  and 
shallow  hazards 
surveys 

On-ice  seismic  surveys 

Exploratory  drilling 

Alternative  6  (any  level  with  required 
use  of  alternative  technologies). 

6  in  Beaufort  . 

5  in  Chukchi  . 

5  in  Beaufort  . 

5  in  Chukchi  . 

1  in  Beaufort  . 

0  in  Chukchi 

Any  level  up  to  the 
maximum,  as  the 
technology  only  re¬ 
lates  to  seismic  sur¬ 
veys. 

Altia  nativos  .I  and  8  cliffer  from 
Alternatives  2,  3,  and  4  in  the  fact  lliat 
each  one  considers  required  mitigation 
measures  not  contemplated  in  the  other 
action  alternatives.  (Certain  time/area 
closures  considered  for  mitigation  on  a 
ca.se-hy-ca.se  basis  under  the  other 
action  alternatives  would  he  retpnred 
under  Alternative  .1.  The  time/ar(!a 
closures  would  he  for  s))ecific  areas 
im|jortant  to  biological  productivity,  life 
history  functions  for  sixuafic  speci(!s  of 
concern,  and  subsistence  activities. 
Activities  would  not  lx;  pcirmilted  to 
occur  in  any  of  the  time/area  closures 
during  the  specific  ithmtified  periods. 
Additionally,  hnfhir  zones  around  the.se 
time/area  closures  could  potentially  he 
included. 

In  addition  to  contemplating  the  .same 
suite  of  standard  and  additional 
mitigation  measures  analyzed  in  the 
other  action  alternatives.  Alternative  (i 
al.so  inchidtis  specific  additional 
mitigation  measures  that  focus  on  the 
use  of  alternative  technologies  that  have 
the  potential  to  augment  or  nqilace 
traditional  airgun-hased  seismic 
exploration  activities  in  the  future. 

Although  NMFS  is  not  soliciting 
comments  and  information  from  the 
jtnhlic  at  this  time,  the  agencies  will  n.s(! 
the  information  submitted  by  the  public 
(XI  the  Draft  FIS  to  inform  the  content 
and  analysis  in  the  Suj)j)lemental  Draft 
FIS.  The  ])uhlic  will  then  have  the 
opportunity  to  comment  on  the 
,Sn])])lemental  Draft  FIS  upon  its 
pnhlicaticxi.  Additionally,  the  public 
will  have  the  opportunity  to  comment 
(XI  any  a])|)licati()ns  niceived  under  the 
MMPA  as  |)art  of  this  action. 

Dated:  |amiurv  24.  2013. 

Ii(!l(;ii  M.  (idide, 

Acliiif’  Dintrtor.  Office  of  Protected  Pesoiirces, 
National  Marine  Fisheries  Sendee. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC471 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Almos])heric  Administration  (NOAA), 
(ximuKirce. 

ACTION:  Notice:  public  nxuding. 

SUMMARY:  Th(!  New  Fngland  F'isherv 
Manag(xnent  Ooimcil’s  (Oonncil) 
Recreati(xial  Advisory  Panel  will  nuiet 
to  consi(l(!r  actions  afhicting  N(!w 
fhigland  fisheries  in  the  exclusive 
economic  zone  (FFZ). 

DATES:  The  nuuding  will  he  held  on 
F'riday,  February  I.*!.  2013  at  0:30  a.m. 
ADDRESSES:  'I’he  meeting  will  he  Ixdd  at 
the  DouhleTree  by  Hilton  Boston  North 
Shore.  .')()  luxncroft  Road,  Danvers,  MA 
01023. 

(Council  (icidress:  N(!W  Fngland 
Fishery  Management  (xmncil,  .'50  Water 
Street,  Mill  2,  Newl)uryi)(X't,  MA  01050. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Fxecutive  Dinictor,  New 
Fngland  Fishery  Management  Council: 
telephone:  (078)  4(55-0402. 
SUPPLEMENTARY  INFORMATION:  The  items 
of  discussion  in  the  committiie's  agenda 
are  as  follows: 

The  R(;creational  Advi.sory  Panel 
(RAP)  will  nuMd  to  discuss  recnxitional 
manageiiKxit  nxxisures  for  Gulf  of  Maine 
cod  and  (Julf  of  Maine  haddock  for 
fishing  year  2013.  M(!asnres  may  mxxl  to 
he  modified  h(;cau.se  of  reduciKl  (jiiotas 
f(X'  tluise  two  .st(x:ks.  The  RAP  will 
consider  alternative  managenuxit 
nxiasures  and  may  make 
nicomiiKxidation.s  for  changes  to 
account  for  tluLse  reductions.  The  RAP’s 
advice  will  he  jxovided  to  the  New 
England  Fishery  Management  Cxjuncil 
and  its  Groundfish  Oversight 
(x)mmittee.  Tlxise  two  bodies  may 
develo])  njcommendations  hastul  on  this 


advice  which  will  he  forwarded  to  the 
National  Marine  Fisheries  Service 
(NMFS)  f(X'  consideration.  Franxnvork 
Adjustment  48.  currently  under  review, 
may  revise  nxiasunis  to  allow  changes  to 
recreational  managenuxit  measures  in 
advance  of  the  fishing  year  in  order  to 
reduce  the  possihilitv  of  ovtx'ages.  or 
facilitate  harvesting  the  recreati(xial 
allocations.  Subject  to  the  final  decision 
(XI  this  management  measure  that  was 
])rojx),se(i  in  Framework  Adjustment  48, 
NFMS  may  adjust  measures  for  fishing 
y(xn'  2013.  Any  changes  would  be 
announc(!(l  as  s(xxi  as  jiossible.  Other 
business  may  be  (liscns.s(!(l. 

Although  non-emergency  issues  not 
contained  in  this  agenda  mav  conu; 
behxe  this  groiqi  f(X'  (li.scussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
lx;  re.stricted  to  those  issues  s]x;cificallv 
i(l(;ntifie(l  in  this  notict;  and  any  issues 
arising  after  publication  of  this  notice 
that  re(]uire  (;m(;rgency  action  under 
s(;ction  3()5(c)  of  the  Magnuson-Stevens 
Fishery  Gon.servation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Gouncil’s  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  jieople  with  di.sabilities.  Re(]ue.sts  for 
sign  language  interpretati(xi  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
(lays  prior  to  the  m(;(;ting  date. 

Authority:  l(i  U.S.C.  1801  et  seq. 

Dated:  )aiuiary  2.5.  2013. 

Tracey  I,.  Thompson, 

Acting  Deputy  Director.  Office  of  Snstainalde 
Fisheries,  Nat ioind  Marine  Fisheries  Service. 
IFK  Doc.  2(n:i-()l!)4:i  Filed  1-2!)-i;{:  8:45  iim| 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting — Closed 
Meeting 

'I’lio  following  notice;  of  a  clos(;(l 
mooting  is  pnhlisliod  pursuant  to  tho 
jerovisions  of  tho  (lovornmont  in  llio 
Sunshino  Act,  Public  Law  5)4-409,  5 
D.S.C.  5521). 

AGENCY  HOLDING  THE  MEETING: 
(ionnnodily  Fuluros  'I’rading 
(ioininission. 

TIME  AND  date:  Fohrnarv  4.  2015  at  12:00 
p.in. 

PLACE:  Throo  Lafayotto  Contor.  1155  21  st 
St.,  NVV.,  Washington,  DC,  9th  Floor 
Ciommi.ssion  Cionforonco  Room. 

STATUS:  Clo.sod. 

MATTERS  TO  BE  CONSIDERED:  Litigation 
Matters.  In  tho  event  that  tho  time  or 
date  of  this  mooting  changes,  an 
annonneomont  of  tho  change,  along  with 
tho  now  time  and  phico  of  tho  mooting 
will  1)0  posted  on  tho  (Commission’s 
Wol)  site  at  mvw. cftc.gov. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Nat  iso  .Stowe,  Fxocutivo  Assistant,  202- 
418-5510. 

Niitise;  Stowe, 

lixaciitivc  Assisidiit. 

II'K  Doc.  2()i:i-()2()!m  iMlod  l-2H-i;i:  4:1.')  pml 
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DEPARTMENT  OF  EDUCATION 

Applications  for  New  Awards; 
Educational  Technology,  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program — Stepping-Up 
Technology  Implementation 

agency:  Office  of  Special  Education  and 
Rehabilitative  .Services,  Department  of 
Education. 
action:  Notice. 


Overview  Information 

Educational  Technology,  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program — .Step])ing-l]p 
Technology  Implementation. 

Notice  inviting  applications  for  new 
awards  for  fi.scal  voar  (FY)  2013. 

(Attolog  of  Federal  Domestic 
Assistance  ((JFDAj  Number:  84.327.S. 

Dates: 

Applications  Available:  januarv  30. 
2013. 

Deadline  for  Tr(msmitt(d  of 
A})plications:  March  18,  2013. 

Deadline  for  intergovernmented 
Review:  May  15,  2013. 


Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  The  j)urj)ose.s  of 
the  Educational  'feclmology.  Media,  and 
Materials  for  Individuals  With 
Di.sahilities  Program  '  are  to:  (1)  Improve 
results  for  students  with  disabilities  by 
])romoting  the  develo])ment, 
demonstration,  and  use  of  technology: 

(2)  support  educational  activities 
designed  to  he  of  educational  value  in 
the  classroom  for  students  with 
disabilities;  (3)  provide  support  for 
ca])tioning  and  video  de.scrij)tion  that  is 
a])j)ro|)riate  for  use  in  the  classroom; 
and  (4)  [)rovide  acce.ssihle  educational 
materials  to  students  with  di.sahilities  in 
a  timely  manner. 

Prioritv:  In  accordance  with  34  (fFR 
75.1()5(h)(2)(v),  this  priority  is  from 
allowable  ac:tivities  specified  in  the 
statute  (see  sections  874  and  881  (d)  of 
the  Individuals  with  Di.sahilities 
Education  Act  (IDEA)  (20  IJ..S.G.  1400  et 
.seq.)). 

Absolute  Priority:  For  FY  2013,  this 
priority  is  an  absolute  priority.  Under  34 
CFR  75.105(c)(3),  we  consider  onlv 
applications  that  meet  this  prioiitv. 

'I  bis  priority  is: 

Edneatiomd  Technologv,  Media,  and 
Materials  for  Individmds  With 
Disabilities — Stepping- 1 Jp  Technology 
Implementation 

Hackground 

The  pur])ose  of  this  priority  is  to  fund 
cooperative  agreements  to:  (a)  Identify 
resources  -  needed  to  effectively 
imj)lement  evidence-based  ■'  technology 


'  1  his  pro^i'iini  \v:is  Ibrimiilv  calhicl  "llichiiolo^v 
and  Madia  .Sorvicos  lor  Individuals  Willi 
Oisahilitids."  Tlui  Doparlmant  has  changod  Iho 
naino  to  Kducalional  I'ochnoloav.  Madia,  and 
Matarials  tor  Individuals  With  Disahililias  and 
npdatad  lha  pnrposas  ol  lha  inograin  to  inora 
i:laarlv  convay  that  tha  program  inaindas  accassihh; 
adnc:ational  matarials.  Ilia  pro”rain's  aativitias  and 
statutory  authorization  (21)  U..S.(:.  1474)  rainain 
unchanaad. 

^  For  tha  pnrposas  of  this  prioritv.  ''rasouraas" 
inainda.  hnt  ara  not  liinitad  to.  school  laadarship 
sn|)port.  profassional  davalopmant  sn|)port  to 
.school  .stall,  and  a  plan  for  intaarating  taahnoloav 
into  tha  classroom  anrriauinm. 

■'  Tor  tha  pnr|)osas  of  this  prioritv.  ‘'avidanca- 
hasad"  is  dafinad  hv  lha  dafinitions  pnlilishad  in 
tha  Notiaa  of  l’ro|)osad  I’rioritias  for  tha  f'Y  201 :! 
.Supporting  Hffaativa  Kdnaator  Davalopmant  (SKLD) 
Crant  Program  (77  !•!<  .'):t81‘,)): 

/zirga  maans  a  sampla  of  if.'iO  or  mora 

slndants  (or  othar  singla  analysis  units)  who  wara 
randomlv  iissignad  to  a  Iraalmant  or  control  group, 
or  .')()  or  mora  groups  (such  as  classrooms  or 
schools)  that  contain  HI  or  mora  slndants  (or  othar 
singla  analysis  units)  and  that  wara  randomly 
assignad  to  a  Iraalmant  or  control  group. 

M()(l(ualo  dvidanca  o/  (.‘f/act/vc’/ia.s.s  maans  ona  of 
tho  following  conditions  is  mat: 

(a)  lliara  is  at  laast  ona  studv  of  lha  affaclivanass 
of  th(!  procass.  product,  siratagv.  or  practica  haing 
proposed  that  nuiats  lha  What  Works  Claaringhousa 


tools'*  that  benefit  students  w'ith 


Kvidanca  .Standards  without  rasarvalions:  found  a 
.statistically  .signific:ant  favorahia  impact  on  a 
rdavant  ontcoma  (as  dafinad  in  this  nolica)  (with 
no  slalislically  significant  iinfavorahla  impacts  on 
that  ontcoma  for  ralavani  populations  in  lha  studv 
or  in  othar  .sindias  of  tha  intarvanlion  raviawad  hv 
and  raporlad  on  hv  lha  What  Works  Claaringhousa): 
and  includas  a  .sampla  that  ovarlaps  with  lha 
populations  or  saltings  proposal!  to  racaiva  lha 
jirocass.  product,  stratagv.  or  practica. 

(h)  Thara  is  at  laast  ona  studv  of  tha  affactivana.ss 
of  lha  procass.  product,  stratagv.  or|)raclica  haing 
proposal!  that  maals  lha  What  U'orks  Claaringhousa 
Iwidanca  .Standards  with  rasarvalions.  fonnd  a 
.statistically  significant  favorahia  impact  on  a 
ralavant  ontcoma  (as  dafinad  in  this  nolica)  (with 
no  statistically  significant  iinfavorahla  impacts  on 
that  ontcoma  for  ralavant  |)opulations  in  tha  studv 
or  in  othar  sindias  of  tha  intarvanlion  raviawad  hv 
and  raporlad  on  hy  lha  What  Works  Claaringhoii.sa). 
includas  a  sampla  that  ovarlaps  with  tha 
populations  or  saltings  pro|)osad  to  racaiva  lha 
proca.ss.  product,  siralagy.  or  practica.  and  includas 
a  largo  sampla  (as  dafinad  in  this  notica)  and  a 
multi-sita  .sampla  (as  dafinad  in  this  notica)  (Nola: 
mnitipla  sindias  can  cnmnlalivaly  maat  lha  largo 
and  multi-sita  sampla  ra()niramants  as  long  as  aach 
study  moats  lha  othar  raipiiramants  in  this 
paragraph). 

Miilli-silt:  sdiiiplf  maans  mora  than  ona  sila, 
whara  sita  can  ha  dafinad  as  an  LF,\.  localitv.  or 
.Slata. 

Il(‘li‘y(inl  outcome  maans  lha  sludani  ontcoma  or 
oulcomas  (or  lha  ultimata  ontcoma  if  not  ralatad  to 
.slndants)  that  tha  proposal!  projaci  is  dasignad  to 
improva.  consistant  with  lha  spacific  goals  of  a 
program. 

.S'/rong  evidence  ol  (dtecliveness  maans  that  ona 
of  tha  following  conditions  is  mat: 

(a)  lliara  is  at  laast  ona  studv  of  lha  affaclivanass 
of  lha  proca.ss.  prodncl.  stratagv.  or  practica  haing 
proposad  that  niaats  lha  What  Works  Claaringhonsa 
Kvidanca  .Standards  wilhont  rasarvalions:  fonnd  a 
stalislicallv  significant  favorahia  impact  on  a 
ralavani  ontcoma  (as  dafinad  in  this  nolica)  (with 
no  statisticallv  significant  iinfavorahla  impacts  on 
that  ontcoma  for  ralavani  populations  in  lha  studv 
or  in  othar  sindias  of  lha  intarvantion  raviawad  liv 
and  raiiorlail  on  hv  tha  What  Works  tlaariiighonsa): 
includas  a  sampla  that  ovarlaps  with  lha 
populations  and  .saltings  jiroposad  to  racaiva  tha 
procass.  |)rodnct.  stratagv.  or  practica:  and  includas 
a  larga  sampla  (as  dafinad  in  this  nolica)  and  a 
mnlti-sila  sampla  (as  dafinad  in  this  nolica)  (Nola; 
mnitipla  stndias  can  ciimulativaly  maat  lha  larga 
and  mniti-sita  sam|)la  ra(|niranianls  as  long  as  aach 
.studv  maats  tha  othar  raiiniraniants  in  this 
jiaragraph). 

(h)  Thara  ara  at  laast  two  sindias  of  lha 
affaclivanass  of  tha  jirocass.  prodncl.  strategy,  or 
practice  haing  proposad.  aach  of  which  niaats  lha 
\Vhal  Works  (laaringhonsa  Lvidanca  .Standards 
with  rasarvalions.  found  a  slalislically  significani 
favorahia  impact  on  a  ralavant  ontcoma  (as  dafinad 
in  this  nolica)  (with  no  slalislicidly  significant 
nnfavoralila  impacts  on  that  ontcoma  for  ralavani 
popnialions  in  tha  stndias  or  in  othar  stndias  of  tha 
intarvanlion  raviawad  hv  and  raporlad  on  hy  lha 
What  Works  (laaringhousa).  includas  a  sampla  that 
ovarlaps  with  tha  |)opnlations  and  .settings 
proposad  to  racaiva  lha  procass.  product,  siralagy. 
or  practica.  and  includas  a  larga  sampla  (as  dafinad 
in  this  nolica)  and  a  mnlti-sita  sample  (as  dafinad 
in  this  notica). 

■'  For  lha  pnrposas  of  this  prioritv.  ■'tachnologv 
tools"  may  incinda.  hnt  ara  not  limilad  to.  digital 
math  la.\t  readers  forstndants  with  visual 
impairniant.  raading  .soflwara  to  im|)rova  literacy 
and  conimimication  davalopmant.  and  ta.xt-lo- 
spaiK:h  soflwara  to  improve  raading  |)arformanca. 
llia.sa  tools  nin.st  assist  nr  olharwisa  hanafil 
slndants  with  disahililias. 
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disal)ilitios,  and  (b)  develoj)  and 
(iisKoniinate  products'*  tliat  will  help  a 
broad  range  of  schools  to  effectively 
implement  the.se  technology  tools. 

As  (longress  recognized  in  IDFA. 
“almost  30  years  of  res(!arch  and 
experience  has  demonstrated  that  the 
(uincation  of  children  with  di.sahilities 
can  h(5  made  more  effective  hy  *  *  * 
snp|)orting  the  development  and  n.se  of 
technology,  including  assistive 
technology  devices  and  assistive 
t(!chnology  services,  to  maximize 
accessibility  for  children  with 
di.sahilities"  (.section  ()01(c)(.'5)(H)  of 
IDFA).  The  n.se  of  technologv,  including 
assistive  tec.hnology  devices  and 
a.ssistive  technology  services,  enhances 
instruction  and  access  to  the  general 
education  cnrricnlnm.  Since  1908,  the 
Office  of  Spetnal  Fdncation  Programs 
(OSEP)  has  snpj)orted  technology  and 
media  service  projects  through  the 
Step|)ingstones  of  Technology 
Innovation  for  (Children  with 
Disabilities  (Stej)pingstones)  program. 
The  j)roj(;cts  funded  under  the 
Stepping.stones  program  develojxid  and 
evaluated  nnmerons  innovative 
technology  tools  designed  to  improve 
results  for  children  with  disabilities. 
Examples  of  such  tools  include:  Weh- 
ha.sed  learning  and  as.sessment 
materials,  instructional  software, 
assistive  technology  devices,  methods 
for  using  off-the-shelf  hardware  and 
.softwan;  to  improve  learning,  and 
methods  for  integrating  technology  into 
instruction.  In  addition,  the 
l)ei)artment’.s  institute  of  Education 
Scicaices  (lES)  now  supports  projects  to 
develoj)  and  evaluate  innovative 
technology  tools.  The  Ste|)])ing-ni) 
Technology  hn|)lementation  j)rogram 
will  hnild  on  these  technologv 
develo])ment  efforts  hy  identifying, 
developing,  and  dis.seminating  ])rodnc;t.s 
and  re.sonrces  that  j)romote  the  effective 
im])lementation'‘  of  evidence-based 
instructional  and  a.ssistive  technology 
tools  in  early  childhood  or  kindergarten 
through  grade  12  (K-12)  settings.^ 

For  till!  purpostw  of  this  |)rioril  v.  “products’' 
iiKiy  includt!.  lint  iiro  not  liniitod  to.  instruction 
niannals.  lesson  plans,  deinonstration  vidiios, 
ancillary  instructional  luatorials.  and  protdssional 
devnlopnient  modules  such  as  collahorative  groups, 
coacliinj’.  inentoriu”.  or  online  supports. 

'■In  this  context,  “effective  implementation" 
means  “making  hiitter  use  of  research  findings  in 
typical  servii:e  settings  through  the  use  of  iirocesses 
and  activities  (such  as  accountahle  implementation 
teams)  that  are  purposeful  and  descrihed  in 
sufficient  detail  such  that  independent  ohserviirs 
can  det(H:t  the  presence  and  strength  of  these 
pr(M;esses  and  activities"  (Fixsen.  Naoom.  Blase. 
Friedman.  K  Wallace.  21K).")). 

^For  the  purposes  of  this  prioritv.  “settings" 
include  general  education  classrooms,  special 
education  classrooms  or  any  place  where  scliool- 
hased  instruction  occurs. 


Thn  (!m|)loymont  of  ])roiln(:ts  and 
ro.sonrcn.s  do,sign()d  to  as.si.st  with  tho 
imjtlomnntation  of  ovidonco-hasnd 
tochnology  tools  is  r.ritical  to  onsnring 
that  thoso  tools  will  he;  offoctivoly  nsod 
to  imj)rovo  oarly  childhood  ontcomos. 
iicadomic  tichiovomont,  and  collogo  and 
citroor  roadino.ss  of  children  with 
disabilities.  Dcit.i  from  it  snrvev  of  more 
than  1.000  K-12  teachers.  |)rincij)al.s, 
and  ii.ssistant  j)riiK;ij)als  indicated  that 
sim])ly  ])rovi(ling  teachers  with 
tt!chnology  does  not  ensure  that  it  will 
he  used.  The  survey  also  indicated  that 
while  newer  tettchers  m:iy  n.se 
technology  in  their  jiersonal  lives  more 
often  than  veteran  teachers,  they  do  not 
n.se  it  more  frecjiiently  in  their 
clas.srooms  than  veteran  teachers  do.  In 
addition,  the  survey  indicated  that  the 
more  often  teachers  use  technology  to 
im|)rove  students’  daily  clas.sroom 
engagement,  the  more  likely  teachers  iire 
to  recognize  the  benefits  to 
understanding  different  student  learning 
styles  (Grnnwald,  2010).  Additionally, 
Perlman  and  Redding  (2011)  found  tljat 
in  order  to  he  used  most  effectively, 
technology  must  he  imj)lemented  in 
ways  that  align  with  cnrricnlar  and 
teacher  goals  and  must  offer  students 
o])])ortnnitie.s  to  n.se  the.se  tools  in  their 
learning.  These  findings  demonstrate  a 
need  for  |)rodncts  and  re.sonrces  that  can 
ensure  technology  tools  for  students 
with  disabilities  are  im])lemented 
effect  ivelv. 

PrioiHy: 

The  |)nr|)o.se  of  this  jjriority  is  to  fund 
cooperative  agreements  to:  (a)  Identifv 
resources  needed  to  effectively 
im])lement  evidence-hased  technologv 
tools  that  benefit  students  with 
disabilities;  and  (h)  develoj)  and 
disseminate  jfrodnets  (e.g.,  instruction 
manuals,  lesson  jflans,  demonstration 
videos,  ancillary  instructional  materials) 
that  will  helj)  early  childhood  or  K-12 
settings  to  effectively  imj)lement  these 
technology  tools. 

To  he  c:onsidereil  for  funding  under 
this  ahsolnte  j)riority,  aj)j)licants  must 
meet  the  aj)j)lication  retjnirements.  Any 
j)roject  funded  under  this  ahsolnte 
j)riority  must  also  meet  the 
j)rogrammatic  and  administrative 
retjnirements  ,sj)ecified  in  the  j)rioritv. 

Ai}j)Ii(:(iti()n  HequiiviiKints:  An 
aj)j)licant  must  include  in  its 
aj)j)lication — 

(a)  A  logic  model  or  concej)tnal 
framework  that  dej)icts  at  a  minimum, 
the  goals,  activities,  ontjnits.  and 
outcomes  of  the  j)roj)osed  j)roject.  A 
logic  model  communicates  how  a 
j)roject  will  achieve  its  outcomes  and 
j)rovide.s  a  framework  for  both  formative 
and  snmmative  evaluations  of  the 
j)roject; 


Note;  llu!  following  Wei)  sites  |)i'ovi(le 
inoi'e  ini'orinalion  on  logic  models; 
www.ivsfuirchiililizdtion.org/mdtrix/ 
lo>j,wiu()(lvi_idfi()un:f\ic.html  and 
WWW  Add  ndi.nr’’/ model  jmd  poijonudnco. 

(h)  A  j)lan  to  imj)lement  the  activities 
described  in  the  Project  Activities 
section  of  this  j)riority; 

(c)  A  j)lan,  linked  to  the  j)roj)osed 
j)roject’s  logic  model,  for  a  formative 
evaluation  of  the  j)roj)osed  jnoject’s 
activities.  The  j)lan  mn.st  describe  how 
the  formative  evaluation  will  n.se  clear 
j)erformance  objectives  to  ensure 
continnons  imj)rovement  in  the 
oj)eration  of  the  j)roj)osed  j)roject, 
including  objective  measures  of  j)rogre,s.s 
in  imj)lementing  the  project  and 
ensuring  the  quality  of  j)rodncts  and 
services; 

(d)  A  j)lan  for  recruiting  and  .selecting 
the  following: 

(1)  Three  develoj)ment  schools. 
Develoj)ment  schools  are  the  sites  in 
which  iterative  develoj)ment  **  of  the 
imj)lementation  of  technologv  tools  and 
jnodnets  will  occur.  The  j)roject  mn.st 
start  imj)lementing  the  technology  tool 
with  one  develoj)ment  school  in  vear 
one  of  the  j)roject  j)eriod  and  two 
additional  develoj)menl  schools  in  year 
two. 

(2)  Four  j)ilot  schools.  Pilot  schools 
are  the  sites  in  which  try-out.  formative 
evaluation,  and  refinement  of 
technology  tools  and  j)rodncts  will 
occur.  The  j)roject  must  work  with  the 
four  j)ilot  schools  during  years  three  and 
four  of  the  j)roject  j)eriod. 

(3)  Ten  dissemination  schools. 
Dissemination  .schools  will  he  .selected 
if  the  j)roject  is  extended  for  a  fifth  year. 
Dissemination  .schools  will  be  used  to 
conduct  the  final  test  of  the 
effectiveness  of  the  j)rodnct.s  and  the 
final  oj)portnnity  for  the  j)roject  to 
refine  the  j)rodnct.s  for  n.se  by  teachers, 
but  will  receive  less  technical  assistance 
(3’A)  from  the  j)roject  than  the 
develoj)ment  or  j)ilot  schools.  Also,  at 
this  stage,  dissemination  schools  will 
extend  the  benefits  of  the  technology 
tool  to  additional  students.  To  he 
selected  as  a  dissemination  school, 
eligible  .schools  and  loc:al  educational 
agencies  (LEAs)  mn.st  commit  to 
working  with  the  j)roject  to  imj)lement 
the  evidence-based  technologv  tool.  A 
school  may  not  serve  in  more  than  one 
category  (i.e.,  develoj)ment.  j)ilot, 
dissemination). 

"  For  till!  pui  |ios(!s  of  this  priority,  "itiinitivi! 
ilovolopiuiiut”  riiliirs  to  a  procti.ss  of  testing, 
systeiuatieally  soeuriiig  feeilliack.  and  thou  revising 
the  educational  intervention  that  leads  to  revisions 
in  the  intervention  to  increase  the  likelihood  that 
it  will  he  im))lemented  with  fidelitv  {Diamond  S: 
Powell.  201  1). 
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(e)  Information  (e.g.,  early  childhood 
setting;  elementary,  middle,  or  high 
.school;  persistently  lowest-achieving 
school;’'  priority  school  '")  ahont  the 
development,  pilot,  and  dissemination 
.schools;  their  demographics  (e.g., 
student  race  or  ethnicity,  percentage  of 
.students  eligible!  for  free  or  reduced- 
])rice  lunch);  and  other  jjertinent  data. 

(f)  Documentation  that  the  technologv 
tool  is  evidenc(!-l)ased  (as  defined  in 
this  notice)  and  that  it  can  he 
im])lemented  to  improve  early 
childlumd  outcomes,  academic 
achievement,  and  college  and  career 
readiness. 

(g)  A  budget  for  attendance  at  the 
following; 

(1)  A  one  and  one-half  day  kick-off 
meeting  to  he  held  in  Washington,  DC, 
after  receijit  of  the  award,  and  an  annual 
planning  meeting  held  in  Washington, 
DC,  with  the  OSEP  Project  Officer  and 
other  relevant  staff  during  each 
subseejuent  year  of  the  ])roject  period. 

Note:  Within  .'to  days  of  receipt  of  the 
award,  a  ])ost-award  tel  (icon  fereiice  must  h(! 
luild  h(!twe(!n  the  D.SEP  Project  ()ffic(!r  and 
the  grantcui's  project  director  or  otluir 
anthorizcid  r(!|)r{!S(!ntative. 


'■'I'lic!  term  "persistcsiitl v  l()\vt!Sl-iichi((vin<* 
sclieols"  means,  as  (l(!t(;rmin(!(l  l)v  the  .Slat(! — 

(a)(1)  Any  'I'itie  )  sclioo)  in  imirroveimnit. 
eorreclive  action,  or  r(!Slrnctmin;.>  llial — 

(1)  ts  among  tin;  lowest-aciiim  ing  five  ptM'cxmt  of 
'I'ille  1  .sciiools  in  improvinnent.  corrciclive  action,  or 
restructuring  or  tin;  io\v(!sl-ac)iieviug  five!  Title  I 
sciiools  in  imi)rov(!m(!Ut.  corrective  action,  or 
restructuring  in  the  .Stale,  whichever  numher  of 
schools  is  gniater:  or 

(ii)  is  a  high  school  that  has  had  a  graduation  rate 
as  defined  in  :i4  (iPK  2()l).li)(h)  that  is  less  than  (it) 
percent  over  a  numher  of  years;  and 

(2)  Anv  .secondary  school  that  is  eligihle  for.  hut 
does  not  receive.  Title  I  funds  that — 

(i)  Is  among  the  loivest-achieving  fix  e  |)ercenl  of 
secondary  schools  or  the  lowest-achieving  tix’e 
.secondary  schools  in  the  .Stale  that  are  eligihle  for. 
hut  do  not  receive.  Title  I  funds,  whichexer  numher 
of  schools  is  greater:  or 

(ii)  Is  a  high  school  that  has  had  a  graduation  rate 
as  defined  in  :14  OFR  2()().]()(h)  that  is  less  than  (it) 
piircent  over  a  numher  of  vears. 

(h)  To  identify  the  persistently  loxvest-achieving 
schools,  a  .Stale  must  take  into  account  holh — 

(i)  The  academic  achicnannent  of  the  “all 
students"  group  in  a  .school  in  terms  of  proficienev 
on  the  .State's  assessments  under  section  1 1  Tl(h)(:t) 
of  the  Pfijineutarv  and  .Secondarv  Kducalion  Act  of 
KIti.').  as  amended  (KSliA)  in  readiug/language  arts 
and  mathematics  comhined;  and 

(ii)  The  school's  lack  of  jirogress  on  lho.se 
assiissnujiils  ov(!r  a  numh(!r  of  vears  in  the  "all 
.sludiJiils"  group. 

For  the  purposes  of  this  priority,  the  Department 
considers  .schools  that  are  identified  as  Tier  I  or  Tier 
II  schools  under  the  .School  Improvement  (hauls 
Program  (see  7.'i  FR  (i():il):i)  as  part  of  a  .Stat(!'s 
approved  FY  200!).  FY  2010.  or  FY  2011  application 
to  he  i)er.si.sl(!ntly  loxvest-achieving  .schools.  A  list 
of  these  Tier  1  and  Tier  II  schools  can  he  found  on 
the  Department's  Wcih  site  at  /i(/p./Ai  inv2.(.-f/.gfn7 
l>i()i’r(in}s/sil/in<lex.lttml. 

"'The  term  "priority  school"  means  a  school  that 
has  he(!n  identified  hv  the  .State  as  a  priorilv  school 
pursuant  to  the  Stale's  ai)proved  riKpiesI  for  F.SEA 
ilexihililv. 


(2)  A  throo-day  Projnet  Diic(:tor.s’ 
ConforciKX!  in  Washington.  DC.  (hiring 
oach  yoar  of  iho  jnojoct  poriod. 

(.'t)  Two  two-day  trijis  annual ly  to 
attend  Dopartmont  hriofings. 

Depart mont-sponsorod  conferences,  and 
other  meetings,  as  re(]ue.sted  by  OSEP. 

Projeict  Activities.  'I'o  meet  the 
re(iuirement.s  of  this  ])riority,  the 
jiroject,  at  a  inininuim,  imi.st  conduct 
the  following  activities: 

(a)  Recruit  a  inininuim  of  three 
development  schools  in  one  LEA  and 
four  pilot  .schools  across  at  least  two 
LEAs  in  accordance  with  the  plan 
jiroposed  under  paragrajih  (d)  of  the 
Application  Hcqiiircinents  section  of 
this  notice. 

Note:  Filial  sil(!  selection  will  be 
deteriiiined  in  consultation  xvitli  the  (3.SEP 
Pi'ojecl  Diiicer  lollowing  tlii!  kick-off  nieeling. 

(h)  Identify  resources  and  develop 
jirodiicts  to  support  sustained 
implemention  of  the  selected 
technology  tool.  Develojiment  of  the 
products  mn.st  he  an  interactive  process 
beginning  in  a  single  development 
school  and  continuing  through  iterative 
cycles  of  develojiment  and  refinement 
in  the  other  develojiment  schools, 
followed  liy  a  formative  evaluation  and 
refinement  in  the  jiilot  schools.  The 
jiroducts  must  include,  at  a  minimum, 
the  following  comjionents  to  snjijiort 
imjilementation  of  the  technology  tool; 

(1)  An  instrument  or  method  for 
a.ssessing  (i)  the  need  for  the  technology 
tool,  ;md  (ii)  readine.ss  to  imjilement  it. 
Instruments  and  methods  may  include 
resource  inventory  checklists,  school 
self-study  guides,  surveys  of  teacher 
interest,  (hdailed  descrijitions  of  the 
technology  tool  for  review  by  school 
staff,  and  similar  ajijirciaches  used 
singly  or  in  comliination. 

(2)  Methods  and  manuals  to  sujijiort 
the  imjilementation  of  the  technologv 
tool. 

(3)  Professional  develojiment 
activities  necessary  for  teachers  to 
imjilement  the  technology  tool  with 
fidelity  and  integrate  it  into  the 
enrrienhun. 

(c)  (killect  and  analyze  data  on  the 
effect  of  the  technology  tool  on 
academic  achievement  and  college  and 
career  readiness. 

(d)  Coll(!ct  formative  and  snnunative 
evaluation  data  from  the  develojiment 
schools  and  jiilot  .schools  to  refine  and 
evaluate  the  jiroducts. 

(e)  If  the  jiroject  is  extended  to  a  fifth 
year,  jirovide  the  jiroducts  and  the 
technology  tool  to  no  fewer  than  10 
di.ss(!minati(in  schools  that  are  not  the 
same  schools  u.sed  as  develojiment  and 
Jiilot  schools. 

(0  Collect  summative  data  about  the 
success  of  the  jiroducts  in  snjijiorting 


imjilementation  of  the  technology  tool 
in  the  dissemination  schools;  and 

(g)  13y  the  end  of  the  jiroject  jieriod, 
jirojects  mn.st  jirovide  information  on; 

(1)  The  Jiroducts  aud  resources  that 
will  enable  other  schools  to  imjilement 
and  sustain  imjilementation  of  the 
technology  tool. 

(2)  How  the  technology  tool  has 
imjiroved  earlv  childhood  outcomes, 
academic  achievement,  or  college  and 
career  readiness  for  children  with 
disabilities. 

(3)  A  .strategy  for  di.sseminating  the 
technology  tool  and  accomjianving 
Jiroducts  lieyoud  the  schools  dinH.tly 
involved  in  the  jiroject. 

Collaboration  With  the  Model 
Demonstration  Coordination  Center 
(MDCC). 

Although  these  jirojects  are  not  model 
demonstration  jirojects,  the  MDCC,  an 
OSEP- funded  jiroject,  will  jirovide 
coordination  sujiport  among  the 
Jirojects.  Each  jiroject  funded  under  this 
jiriority  must — 

(a)  Coordinate  with  the  MDCC  and  the 
other  Jirojects  to  determine  times  for 
cross-jiroject  collalioration  conference 
calls,  individual  jiroject  timelines  nuiy 
need  to  he  adju.sted  once  the  cross- 
jiroject  collaboration  calls  are 
estalilisluHl; 

(li)  Provide  MDCC'  with  a  de.scrijition 
of  the  schools  as  described  in  paragrajih 
(e)  of  the  Application  liecjaireinents 
section  of  this  notice;  and 

(c)  Particijiate  in  conference  call 
discussions,  organized  and  facilitated  by 
the  MDCC.  and,  to  the  extent 
apjirojiriate,  establish  consistent  jiroject 
d(!sign  elements  such  as  site  selection, 
evaluation  design  issues, 
imjilementation  strategi(!.s. 
sustainability,  documentation,  and 
dis.semination. 

N(it»!:  The  ielhiwing  Web  site  jirovides 
more  in  format  inn  on  tlie  MDCC;  http:// 
indcc.sri.com. 

Fifth  Year  of  the  Project:  The 
Secretary  may  extend  a  jiroject  one  year 
beyond  48  months  to  work  with 
dis.semination  schools  if  the  grantee  is 
achieving  the  intended  outcomes  and 
making  a  jiositive  contribution  to  the 
imjilementation  of  an  evidence-based 
technology  tool  in  the  develojiment  and 
Jiilot  .schools.  Each  ajijilicant  must 
include  in  its  ajijilication  a  jilan  for  the 
full  (iO-month  award.  In  deciding 
whether  to  continue  funding  the  jiroj(!ct 
for  the  fifth  ye:tr.  the  Secretiiry  will 
consider  the  retjuirements  of  34  CFR 
7.'i.2.'i3(a).  and  in  addition — 

(a)  The  recommendation  of  a  review 
team  consisting  of  the  OSEP  Project 
(Officer  and  other  exjierts  selected  by  the 
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Secretary.  Tliis  review  will  lx;  held 
during  the  last  half  of  the  third  year  of 
the  j)rojee;t  jieriod; 

(h)  The  tiineliness  and  effectiveness 
with  which  all  recjuirenients  of  the 
negotiated  coop(;rative  agreement  have; 
lM;en  or  are  being  met  by  the  project;  and 
(c)  Evidence  of  the  degree  to  which 
the  j)roject’s  activities  have  contributed 
to  changed  practices  and  improved  early 
childhood  outcomes,  academic 
achievement,  or  college  and  carei;r 
readiness  for  students  with  disabilities. 

Ih^feroncffs 

Diamond,  K.K.  &  Powell.  D.R.  (2011).  An 
iterative  ajjproach  to  the  develojjinent 
of  a  professional  develo])ment 
intervention  for  head  start  teachers. 
Journal  ofEarJv  Intoivontion,  .1.1(1 ). 
75-93. 

Fix.sen,  D.L..  Naoom.  S.F.,  Blase,  K.A., 
F’riedman,  R.M.,  &  Wallace,  F.  (2005). 
Implementation  Re.s(;arch:  A 
Synthesis  of  the  Literature.  'Fampa. 

FL:  University  of  .South  Florida,  Louis 
de  la  Parte  Florida  Mental  Health 
Institute.  The  National 
Implementation  Research  Network. 
CIrunwald  and  Associates.  (2010). 
Hducators,  Technology  and  21st 
(x;nlurv  .Skills:  Di.sp(;lling  Five  Mvths. 
Minneapolis,  MN:  Walden  Universitv. 
Richard  W.  Riley  College  of 
fxlucation.  Retrieved  from 
www.WoidonlJ  .odu /fivfnuvths. 
Perlman,  (LL.  &  Redding.  S.  (Fds). 

(2011).  t3ioo.sing  and  lm])lementing 
Technology  Wisely.  Handbook  on 
Effective  Implementation  of  Sclux)! 
Improvement  (irants.  Linc;oln.  IL: 
Academic  Development  Institute. 
Retrieved  from  ivw'w.ceintorii .org/ 
handbook. 

\V(nvor  oj  Proposed  Pahanaking: 
Under  the  Admini.strative  Procedure  Act 
(APA)  (5  U.S.C.  553)  the  Department 
generally  off(;r.s  interested  j)arties  the 
opj)ortunity  to  comment  on  jjropo.sed 
priorities  and  requirements.  Section 
081  (d)  of  IDEA,  however,  makes  the 
j)ul)lic  comment  requirements  of  tlx; 
APA  inai)])lical)le  to  the  priority  in  this 
notice. 

Program  Authority:  20  U.S.ti.  1474 
and  1481. 

Appli(:(d)le  Regulations:  (a)  The 
Education  Department  Cieneral 
Administrative  Regulations  (EDCAR)  in 
34  CFR  parts  74.  75.  77.  79,  80.  81 , 82. 
84,  80,  97.  98,  and  99.  (h)  'I'he  Education 
Dej)artment  debarment  and  suspension 
regulations  in  2  (]FR  j)art  3485. 

Note:  1  lx;  r(;gul<ilioiis  in  34  (il-R  |)arl  79 
apply  to  all  a|)iili(:anls  i;x(:e])l  i(;d(;rally 
mcogni/.etl  Indian  tribes. 


Note:  The  n;gnlations  in  34  (3'R  pari  80 
ap]]lv  to  institutions  of  higher  education 
(II  lEs)  only. 

II.  Award  Information 

Tvpe  ol  Award:  C.ooperativr; 
agr(;eim;nts. 

Estimated  Available  Eunds:  'flu; 
Administration  has  r(;(iuested 
829.588,000  for  the  Educational 
Technology,  Media,  and  Materials  for 
Individuals  with  Disabilities  Program 
for  FY  2013,  of  which  we  intend  to  use 
an  e.slimated  .$3,000,000  for  this 
competition.  The  actual  level  of 
funding,  if  any,  de]x;nds  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
lime  to  complete  the  grant  process  if 
Congress  a])])roj)riates  funds  for  this 
program. 

Contingent  upon  the  availability  of 
funds  and  the  (piality  of  a|)])lications, 
we  may  make  additional  awards  in  FY 
2014  from  the  li.st  of  unfunded 
ai)plicants  from  this  competition. 

Estimated  Range  of  Awards:  .$475,000 
to  .$500,000. 

Estimated  Average  Size  of  Award: 
.$500,000. 

Maximum  Award:  We  will  reject  any 
ai)j)lication  that  proposes  a  budget 
exce(;ding  .$500,000  for  a  single  budget 
period  of  12  months.  The  Assistant 
.Secretary  for  .Special  Education  and 
Rehabilitative  .Services  may  change  the 
maximum  amount  through  a  notice 
published  in  the  Federal  Register. 
Estimated  Numl)er  of  Awards:  0. 

Note:  The  D(;piirlni(;nl  i.s  not  hound  hv  iinv 
(;sliniiites  in  this  notice. 

Project  Period:  U])  to  48  months  with 
an  optional  additional  12  months  based 
on  performance.  Applications  mu.st 
include  plans  for  both  the  48  month 
award  and  the  12  month  extension. 

III.  Eligibility  Information 

Eligible  Applicants:  State;  educational 
agencies  (.SEAs):  LEAs,  including  public 
charter  schools  that  are  considered 
LEAs  under  .State  law;  IHEs;  other 
jHihlic  agencies;  private  nonprofit 
organizations:  outlying  areas;  freely 
associated  .States;  Indian  tril)i;s  or  tribal 
organizations:  and  for-jirofit 
organizations. 

2.  (lost  Sharing  or  Matching:  This 
competition  tloes  not  reepiire  cost 
sharing  or  matching. 

3.  Other:  General  Recjuirements: 

(a)  'fhe  projects  funded  under  this 

competition  must  make  jiositive  efforts 
to  employ,  and  advance  in  employment, 
qualified  indivitluals  with  ilisahilities 
(see  section  (iOh  of  IDEA). 

(h)  The  applicant  and  grant  recijiient 
funded  under  this  com]x;tition  must 


involve  individuals  with  di.sahilities  or 
parents  of  individuals  with  disabilities 
ages  birth  through  28  in  planning, 
implem(;nting,  and  evaluating  the 
project  (see  section  882(a)(1)(A)  of 
IDEA). 

IV.  Application  and  Submission 
Information 

1 .  Address  to  Request  Application 
Package:  Education  Publications  Center 
(ED  Pubs),  U..S.  Department  of 
Education,  P.O.  Box  22207,  Alexandria, 
VA  22304.  T(;lephone,  toll  free:  1-877- 
433-7827.  FAX;  (703)  805-8794.  If  you 
use  a  telecommunications  device  for  the 
deaf  (TDD)  or  a  text  telejihone  (3TY), 
call,  toll  free:  1-877-578-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  www.EDPubs.gov  or  at  its 
email  address:  edpubs@inet.ed.gov. 

If  you  request  an  ajjplication  package 
from  ED  Pubs,  he  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.3278. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  ap])lication  package 
in  an  accessible  format  (e.g.,  braille, 
large  ])rint,  audiotape,  or  compact  disc) 
by  contacting  the  ])erson  or  team  listed 
und(;r  Accessible  Eormat  in  section  VllI 
of  this  notic:e. 

2.  Content  and  Form  of  Ai)plication 
Sid)mission:  Recpiirements  concerning 
the  cont(;nt  of  an  ajjplication,  together 
with  the  forms  you  must  submit,  are  in 
the  a])j)lication  package  for  this 
competition. 

Page  Limit:  The  a])])lication  narrative 
(Part  111  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  ajjplication.  You  must  limit  Part  111 
to  the  equivalent  of  no  more  than  50 
pages,  using  the  following  standards: 

•  A  “})age”  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  .sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
aj)])lication  narrative,  including  titles, 
headings,  footnotes,  cpiotations, 
references,  and  cajjtions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  i.s  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  Use  one  of  the  following  fonts: 
Times  New  Roman,  Courier,  (Courier 
New,  or  Arial.  An  a])plication  suhmitt(;d 
in  any  other  font  (including  Times 
Roman  or  Arial  Narrow)  will  not  he 
accepted. 

The  i)age  limit  does  not  a])j)ly  to  Part 
1,  the  cover  sheet;  Part  11,  the  budget 
section,  including  the  narrative  budget 
ju.stific:ation;  Part  IV,  the  assurances  and 
certifications;  or  the  one-i)age  abstract. 
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the  resumes,  the  Ijihliograpliv,  or  the 
letters  of  support.  However,  the  i)age 
limit  does  apply  to  all  of  the  application 
narrative  section  (Part  Ill). 

We  will  reject  your  application  if  von 
(ixceed  the  i)age  limit;  or  if  you  apply 
other  standards  and  exceed  the 
(Hjuivalent  of  the  page  limit. 

3.  Siihnussion  Datos  and  Tinu^s: 

Applications  Avaihthh:  lanuarv  30, 

2013. 

Deadline  for  TransiniUcd  of 
Applications:  Mim.h  18,  2013. 

Apj)lications  for  grants  under  this 
comjjetition  must  he  suhmitted 
electronically  using  the  Grants.gov 
Apply  site  (Grants.gov).  For  information 
(including  dates  and  time.s)  about  how 
to  submit  your  application 
electronically,  or  in  ])aj)er  format  hv 
mail  or  hand  delivery  if  yon  {jualify  for 
an  exception  to  the  electronic 
submission  requirement,  please  nifer  to 
section  IV.  7.  Other  Snhndssion 
Reqinreinents  of  this  notice. 

We  do  not  consider  an  application 
that  does  not  com])ly  with  the  deadline 
r(!(]nirements. 

Individuals  with  di.sahilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  aj)])lication 
])rocess  shonld  contact  the  ])(!r.son  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  of  this  notice.  If 
the  De])artment  j)rovid(!S  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual's  a])])Iication 
remains  subject  to  all  other 
reejuirements  and  limitations  in  this 
notice. 

Deadline  for  intergoverninented 
/fev/eu  ;  May  15,  2013. 

4.  Intergovernmental  Review:  This 
competition  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
GFR  i)art  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  jiackage  for  this 
competition. 

5.  Funding  Restrictions:  We  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  .section  of  this  notice. 

0.  Data  Universed  Ninnhering  Svstein 
Number,  Taxpaver  Identification 
Number,  Central  Contractor  Registn', 
and  System  for  Award  Management:  To 
do  business  with  the  Dej)artment  of 
Education,  yon  must — 

a.  Have  a  Data  Universal  Numbering 
Sy.stem  (DUNS)  numher  and  a  Taxpaver 
Identification  Numher  (TIN); 

1).  Regi.ster  both  your  DUNS  numher 
and  TIN  with  the  Gentral  Gontractor 
Registry  (G(iR) — and,  after  July  24,  2012, 
with  the  System  for  Award  Management 


(SAM),  the  Government’s  primary 
registrant  database; 

c.  Provide  your  DUNS  numher  and 
TIN  on  your  aj)plication;  and 

(1.  Maintain  an  active  GGR  or  SAM 
regi.stration  with  current  information 
wiiile  yonr  application  is  under  review 
by  the  Department  and,  if  you  are 
awarded  a  grant,  during  the  ])roject 
period. 

You  can  obtain  a  DUNS  numher  from 
Dun  and  llradstreet.  A  DUNS  numher 
can  he  c:reated  within  one  business  day. 

If  you  an;  a  corporate  entity,  agency, 
institution,  or  organization,  yon  can 
obtain  a  TIN  from  the  Internal  Revenue 
Service.  If  you  are  an  individual,  you 
can  obtain  a  TIN  from  the  Internal 
Revenue  Service  or  the  Social  Security 
Atlministration.  If  you  need  a  new  TIN, 
please  allow  2-5  weeks  for  vour  TIN  to 
become  active. 

The  GGR  or  SAM  registration  j)rocess 
may  take  five  or  more  business  day.s  to 
comjjlete.  If  yon  are  currently  registered 
with  the  GGR,  you  may  not  need  to 
make  any  changes.  However,  plea.se 
make  certain  that  the  TIN  associated 
with  yonr  DUNS  numher  is  correct.  Also 
note  that  you  will  mnul  to  update  your 
regi.stration  annually.  I'liis  mav  take 
three  or  more  husine.ss  days  to 
complete.  Information  about  SAM  is 
available  at  SAM.gov. 

In  addition,  if  yon  are  submitting  your 
application  via  Grants.gov,  yon  must  (1) 
he  designated  by  yonr  organization  as  an 
Authorized  Organization  Representative 
(AOR);  and  (2)  register  yourself  with 
Grants.gov  as  an  AOR.  DiJtails  on  these 
steps  are  outlined  at  the  following 
Grants.gov  Web  page;  www.grants.gov/ 
applicants/ get  registered. jsp. 

7.  Other  Submission  Requirements: 
Applic;ation.s  for  grants  under  this 
competition  must  he  submitted 
electronically  unle.ss  you  (pialify  for  an 
exception  to  this  recjuirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications. 

A])plication.s  for  grants  under  the 
Stepj)ing-up  Technology 
Implementation  competition.  GFDA 
ninnher  84.327.S,  must  he  submitted 
electronically  using  the 
Governmentwide  Grants.gov  Apj)ly  site 
at  www.Crants.gov.  Through  this  site, 
you  will  he  able  to  download  a  copy  of 
the  a])plication  package,  complete  it 
offline,  and  then  u|)load  and  submit 
your  application.  You  may  not  email  an 
electronic  cojjy  of  a  grant  application  to 
us. 

We  will  reject  your  ajjplication  if  you 
submit  it  in  paper  format  unless,  as 
de.scrihed  elsewhere  in  this  section,  yon 
qualify  for  one  of  the  exceptions  to  the 


electronic  suhmi.ssion  requirement  and 
submit,  no  later  than  two  weeks  before 
the  aj)plication  deadline  date,  a  written 
.statement  to  the  Department  that  yon 
(jualify  for  one  of  these  exce])tions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  a])plication  deadline  dale  is 
provided  later  in  this  .section  under 
Exception  to  Electronic  Submission 
Requirement . 

You  may  access  the  electronic  grant 
ajjplication  for  Stepi)ing-up  Technology 
Implementation  at  www.Crants.gov.  You 
must  search  for  the  downloadable 
application  package  for  this  competition 
by  the  Gh'DA  number.  Do  not  include 
the  GFDA  numher’s  alpha  suffix  in  your 
.search  (e.g..  .search  for  84.327,  not 
84.327S). 

Please  note  the  following; 

•  When  yon  (mter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
ihrongh  the  site,  as  well  as  the  hours  of 
operation. 

•  A])])lication.s  received  hv  Grants.gov 
are  date  and  time  stamped.  Your 
application  mu.st  he  fully  njjloaded  and 
submitted  and  mu.st  he  date  ami  time 
stamped  by  tlu;  Grauts.gov  svstem  no 
later  than  4;3();0()  j).m.,  Wasiiington,  DG 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
.section,  we  will  not  accej)t  your 
aj)plication  if  it  is  received — that  is,  date 
and  time  stam])ed  by  the  Grants.gov 
.system — after  4;3();()()  p.m.,  Washington, 
DG  time,  on  the  application  deadline 
date.  We  do  not  consider  an  application 
that  does  not  coinplv  with  the  deadline 
requirements.  When  we  retrieve  your 
aj)j)lication  from  Grants.gov.  we  will 
notify  you  if  we  an;  rejecting  your 
apjdication  because  it  was  date  and  time 
.stamped  by  the  Grants.gov  .system  after 
4;3();()0  ]).m.,  W'ashington,  DG  time,  on 
the  application  deadline  date. 

•  'I  he  amount  of  time  it  can  take  to 
upload  an  apjjlication  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  yonr  Internet  connection. 
Ther(;fore.  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  a])plication  through 
Grants.gov  that  are  included  in  the 
ajjplication  package  for  this  competition 
to  en.sure  that  you  submit  vour 
application  in  a  timely  manner  to  the 
Grants.gov  system.  You  can  also  find  the 
Education  Submission  Procedures 
pertaining  to  Grants.gov  under  News 
and  Events  on  the  D(;partment’s  G5 
system  home  page  at  www.C5.gov. 
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•  You  will  not  receive  additional 
j)oint  value  becau.se  you  subniit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  (jualifv  for 
an  exception  to  the  electronic 
submission  recjuirement.  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paj)er  formal. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  ty])ically  provide  on  the  following 
forms:  the  Application  for  Federal 
A.ssistance  (SF  424),  the  Dcipartment  of 
Fdncation  Supjjlemental  Information  for 
SF  424.  Budget  Information — Non- 
Construction  Programs  (FD  .524),  and  all 
necessary  assurances  and  certifications. 

•  You  must  upload  any  narrative 
.sections  and  all  other  attachments  to 
yonr  a])plication  as  files  in  a  PDF 
(Portable  Document)  read-only,  non- 
modifiahle  format.  Do  not  uj)load  an 
interactive  or  fdlahle  PDF  file.  If  you 
u])load  a  file  type  other  than  a  read¬ 
only,  non-modifiahle  PDF  or  submit  a 
j)assword-j)rotected  file,  we  will  not 
review  that  material.  Additional, 
detaihul  information  on  how  to  attach 
Fdes  is  in  the  aj)))lication  instructions. 

•  Your  electronic  application  must 
comj)ly  with  any  page-limit 
nupiirements  de.scrihed  in  this  notice. 

•  After  you  electronically  submit 
your  aj)plic:ation.  you  will  receive  from 
Ciiants.gov  an  automatic  notification  of 
recei])t  that  contains  a  (irants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  (irants.gov  only,  not 
receipt  by  the  Department.)  The 
D(;j)artment  then  will  retrieve  yonr 
ajjplication  from  (irants.gov  and  send  a 
second  notification  to  you  by  email. 

This  .second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
ap])lication  a  PR/ Award  number  (an  ED- 
sjjecified  identifying  number  unique  to 
your  application). 

•  We  may  nupiest  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Crants.gov  System:  If  yon  are 
experiencing  problems  submitting  your 
a])])lication  through  Grants.gov,  j)lease 
contact  the  (frants.gov  Suj)port  Desk, 
toll  free,  at  l-«()()-5 18-4 728.  You  must 
obtain  a  Grants.gov  Support  Desk  (Yi.se 
Number  and  must  keej)  a  record  of  it. 

If  you  are  ])revented  from 
electronically  submitting  your 
a])])lication  on  the  application  deadline 
date  because  of  technical  ])roblems  with 
the  (frants.gov  system,  we  will  grant  you 
an  extension  until  4:3():()()  j).m., 
Washington,  D(f  time,  the  following 
business  day  to  enable  you  to  transmit 
your  ap])lication  electronically  or  by 


hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  ajiplication  after 
4:3():()()  ji.m.,  Washington,  DG.  time,  on 
the  application  deadline  date,  jilease 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  of  this  notice  and  jirovide  an 
exiilanation  of  the  technical  ])roblem 
you  ex])(!rienc(!d  with  Grants.gov,  along 
with  the  Grants.gov  Support  D(;sk  (fa.se 
Number.  We  will  accept  your 
aj)j)lication  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
(frants.gov  system  and  that  that  ])roblem 
affected  your  ability  to  submit  your 
apjjlication  by  4:30:00  |).m., 

\Va.shington.  D(f  time,  on  the 
a])j)lication  rleadline  date.  The 
Department  will  contact  you  after  a 
determination  is  made  on  whether  your 
a])plication  will  be  accepted. 

N(it«:  Till!  oxtoiisions  to  wliicli  wo  rolor  in 
lliis  section  <ip|)ly  only  to  the  nnavailahilitv 
of.  or  technical  prohleins  with,  the  (Iranis. gov 
system.  We  will  not  grant  you  an  exliiiision 
if  yon  lailiid  to  fully  register  to  suhinit  your 
ap])iicatiou  to  (Iranls.gov  hefore  the 
a))|)lication  deadline  dale  and  time  or  if  the 
technical  |)rohl(!m  you  experiiiiiced  is 
unrelaliid  to  the  (Irants.gov  system. 

Exception  to  Electronic  Snbinission 
liecpiireinent:  You  (pialify  for  an 
exception  to  the  electronic  submission 
re(]uirement,  and  may  submit  vour 
application  in  pajier  format,  if  you  are 
unable  to  submit  an  ajijilication  through 
the  Grants.gov  system  becausi; — 

•  You  do  not  have  ticcess  to  the 
Internet;  or 

•  You  do  not  have  the  cajiacitv  to 
ujiload  large  documents  to  the 
Grants.gov  .system;  and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or.  if  the  fourteenth  calendar  day 
hefore  the  ajiplication  deadline  date 
falls  on  a  Federal  holiday,  the  next 
busine.ss  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Dejiartment,  explaining 
which  of  the  two  grounds  for  an 
exce])tion  jirijvent  you  from  using  thi! 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  mu.st  be  ])ostmarked 
no  later  than  two  wei!ks  before  the 
apjtlication  deadline  date.  If  you  fax 
your  written  .statement  to  the 
De])artment.  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  api)lication  deadline  date. 

Addre.ss  and  mail  or  fax  your 
statement  to:  Terry  )ack.son,  U.S. 
Deiiartment  of  Education,  400  Marvland 
Avenue  SW.,  room  4081,  Potomac 


Genter  Plaz.i  (PGP).  Washington,  DG 
20202-2000.  FAX:  (202)  24.5-7017. 

Your  paper  ai)])lic:ation  must  be 
submitted  in  accordance  with  the  mail 
or  hand  ilelivery  instructions  described 
in  tins  notice. 

1).  Submission  of  Paper  Applications 
by  Mail. 

If  you  (]ualify  for  an  exception  to  the 
ehictronic  suhmi.ssion  recjuirement,  you 
may  mail  (through  the  11..S.  Postal 
Servic:e  or  a  commercial  carrier)  your 
a])j)lication  to  the  Di!j)artment.  You 
must  mail  the  original  and  two  co|)ies 
of  your  ai)|)lic:ation,  on  or  before  the 
ajtplication  deadline  date,  to  the 
Dejiartment  at  the  following  address: 

U.S.  Dejiartment  of  Education, 
Ajijilii:ation  Gontrol  Gentiir,  Attention: 
(GFDA  Number  84.327S).  LB)  Basement 
Level  1,  400  Maryland  Avenue  SW., 
Washington,  D("  20202-4200. 

You  must  show  jiroof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  l(!gibly  datcid  U.S.  Postal  Service 
jiostmark. 

(2)  A  legible  mail  receijit  with  the 
date  of  mailing  .stamjied  by  the  U.S. 
Postal  .Service. 

(3)  A  dated  shijijiing  label,  invoice,  or 
receijit  from  a  commercied  carric:r. 

(4)  Any  othcir  jiroof  of  mailing 
at:cejitable  to  the  Sec;retarv  of  the  U.S. 
Dejiartment  of  Education. 

If  you  mail  your  ajijilication  through 
the  U..S.  Postal  .Service,  we  do  not 
accejit  eithc:r  of  the  following  as  jiroof 
of  mailing: 

(1)  A  jirivate  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  bv 
the  U.S.  Postal  Service. 

If  your  ajijilication  is  jiostmarked  after 
the  ajijilication  deadline  date,  we  will 
not  consider  your  ajijilication. 

Nolii:  The  11. .S.  Po.slal  Service  does  not 
nnilbrnily  jirovide  a  claliid  postmark.  Hefore 
relying  on  this  method,  yon  should  check 
with  your  local  jiosi  office. 

c;.  Submission  of  Paper  Applications 
by  Hand  Deliveiv. 

If  you  cjualify  for  an  excejition  to  the 
electronic  .submission  recjuirement,  you 
(or  a  c;ourier  scjrvice)  may  deliver  your 
jiajier  ajijilication  to  the  Dejiartment  hy 
hand.  You  must  deliver  the  original  and 
two  cojiies  of  yonr  ajijilic:ation  by  hand, 
on  or  hefore  the  ajijilic;aticin  deadline 
date,  to  the  Dejiartment  at  the  following 
address:  U..S.  Dejiartment  of  Ecluc:aticin, 
Ajijilic:aticin  Gontrol  Genter.  Attention: 
((TDA  Numbc:r  84.327S),  550  12th 
.Street  SW.,  Room  7041,  Potomac  Genter 
Plaza.  Washington,  DG  20202-4200. 

The  Ajijilication  Gontrol  Genter 
ac;c;ejits  hand  deliveries  ciailv  between 
8:00  a.m.  and  4:30:00  ji.m.,  Washington, 
DG  time,  c;xc;ejit  .Saturdays,  .Sundays, 
and  Federal  holidays. 
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Note  for  Mail  or  Hand  Delivery  of 
Paper  Applications:  If  you  mail  or  hand 
deliver  your  apj)li(:atiou  to  the 
D(!])artnient — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  hv  the 
l)(!l)artment — in  Item  11  of  the  SF  424 
the  CFDA  number,  including  suffix 
letter,  if  any,  of  the  (:om])etition  under 
which  you  are  suhmitting  your 
a]n)lication;  and 

(2)  The  Application  Control  C'enter 
will  mall  to  you  a  notification  of  recei])t 
of  your  grant  apjjlication.  If  you  do  not 
rcjceive  this  notification  within  15 
business  days  from  the  application 
deadline  date,  you  should  call  the  ITS. 
Department  of  Education  A])])lic:ation 
Control  Center  at  (202)  24.5-0288. 

V.  Application  Review  Information 

1.  Sehction  CrilHri(t:T\ui  selection 
criteria  for  this  program  are  from  34  CFR 
75.210  and  are  listed  in  the  aj)])lication 
package. 

2.  Hevif^w  and  Salaction  Procass:  We 
remind  ])otential  aj)])licants  that  in 
reviewing  ajjplications  in  any 
discretionary  grant  competition,  the 
S(!cretary  may  c:onsider.  under  34  CFR 
75.21 7((i)(3),  the  pa.st  pcu  formance  of  the 
aj)plicant  in  carrving  out  a  previous 
award,  such  as  the  ajiplicant’s  use  of 
funds,  achievement  of  project 
objectives,  and  compliance  with  grant 
conditions.  The  Secretary  may  also 
consider  whether  the  ap])licant  failed  to 
submit  a  timely  performance  re])ort  or 
submitted  a  report  of  uuacceptahle 
(]uality. 

In  addition,  in  making  a  com])etitive 
grant  award,  the  Secretary  also  rec|uir(;s 
various  a.ssurances  including  tho.se 
applicable  to  Federal  civil  rights  laws 
that  jjrohihit  di.scrimination  in  programs 
or  activities  receiving  Federal  financial 
assistance  from  the  Dejjartment  of 
Education  (34  CFR  100.4,  104.5,  100.4, 
108.8,  and  110.23). 

3.  Additional  Review’  and  Selection 
Process  Factors:  In  the  past,  the 
Department  has  had  difficulty  finding 
peer  nndewers  for  certain  competitions 
iMicau.se  so  many  individuals  who  are 
eligible  to  serve  as  ])eer  reviewers  have; 
conllicts  of  interest.  The  Standing  Panel 
nupiiniinents  under  section  082(h)  of 
IDEA  akso  have  ])laced  additional 
constraints  on  the  availability  of 
nn'iewers.  Therefore,  the  Department 
has  determined  that,  for  .some 
discretionary  grant  competitions, 
apj)lic:ations  may  he  sejiarated  into  two 
or  more  grou])s  and  ranked  and  selected 
for  funding  within  specific  groups.  This 
procculure  will  make  it  easier  for  the 
D(!j)artment  to  find  pe(;r  nivienvers,  by 
ensuring  that  greater  numbers  of 
individuals  who  are  eligible  to  serve  as 


reviewers  for  any  jiarticular  grouj)  of 
applicants  will  not  have  conflicts  of 
interest.  It  also  will  increase  the  (luality, 
independence,  and  fairness  of  the 
review  ])roce.ss.  while  permitting  panel 
memhers  to  review  a|)plications  under 
discretionary  grant  comjjetitions  for 
which  they  also  have  submitted 
applications.  However,  if  the 
Department  decides  to  select  an  ecjual 
number  of  a))plications  in  each  grouj) 
for  funding,  this  may  result  in  different 
cut-off  j)oints  for  fundahle  api)lications 
in  each  grouj). 

4.  Special  Conditions:  Under  34  CFR 
74.14  and  80.12,  the  Secretary  may 
imj)o.se  sj)ecial  conditions  on  a  grant  if 
the  aj)j)licant  t)r  grantee  is  not 
financially  .stable;  has  a  history  of 
unsatisfactory  j)erformance;  has  a 
financial  or  other  management  .system 
that  does  not  meet  the  standards  in  34 
CFR  j)arts  74  or  80,  as  aj)j)licahle:  has 
not  fidfilled  the  conditions  of  a  j)rior 
grant;  or  is  otherwi.se  not  resj)onsil)le. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  aj)j)lication 
is  successful,  we  notify  your  IJ.S. 
Rej)resentative  and  U..S.  Senators  and 
send  you  a  Crant  Award  Notification 
(CAN;  or  we  may  send  you  an  email 
containing  a  link  to  access  an  electronic 
version  of  your  CAN.  We  mav  notifv 
you  informally,  also. 

If  your  aj)j)lication  is  not  evaluated  or 
not  .selected  for  funding,  we  notifv  vou. 

2.  yXdininistrative  and  National  Policy 
Recpnreinents:  We  identify 
administrative  and  national  j)olicy 
requirements  in  the  aj)j)lication  j)ackage 
and  reference  these  and  other 
reejuirements  in  the  Applicable 
Re‘>nlations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  .section  of 
this  notice  and  include  the.se  and  other 
sj)ecific  conditions  in  the  CAN.  The 
CAN  also  incorj)orates  your  aj)j)roved 
aj)j)lication  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  (a)  If  you  aj)j)ly  for  a 
grant  under  this  comj)etition,  you  must 
ensure  that  you  have  in  j)lace  the 
nec;essary  j)roce.sses  and  systems  to 
comj)ly  with  the  rej)orting  requirements 
in  2  CFR  part  170  .should  you  receive 
funding  under  the  comj)etition.  'This 
does  not  aj)j)ly  if  you  have  an  excej)tion 
under  2  CFR  170.110(1)). 

(h)  At  the  end  of  your  j)roject  j)eriod, 
you  must  submit  a  final  j)erformance 
rej)ort.  including  financial  information, 
as  directed  by  the  .Secretary.  If  you 
receive  a  multi-year  award,  you  must 
submit  an  annual  j)erformance  rej)ort 
that  j)rovides  the  mo.st  current 
j)erformance  and  financial  exj)enditure 


information  as  directed  by  the  .Secretary 
under  34  CFR  75.118.  The  .Secretary 
may  also  reejuire  more  frequent 
j)erformance  rej)ort.s  under  34  CFR 
75.720(c).  For  .sj)ecific  requirements  on 
rej)orting,  j)lease  go  to  www.ed.gov/ 
fund /grant /apply/app  forms/ 
appfonns.btinl. 

4.  Performance  Measures:  Under  the 
(h)vernment  Performance  and  Results 
Act  of  1993  ((iPRA),  the  Dej)artment  has 
established  a  set  of  j)erformance 
measures,  including  long-term 
measures,  that  are  designed  to  yield 
information  on  various  asj)ect.s  of  the 
effectiveness  and  cjuality  of  the 
Educational  Technology.  Media,  and 
Materials  for  Individuals  with 
Disabilities  Program.  The.se  measures 
are  included  in  the  aj)j)lication  package 
and  focus  on  the  extent  to  whicli 
j)roject.s  are  of  high  quality,  are  relevant 
to  imj)roving  outcomes  of  children  with 
disabilities,  contribute  to  imj)roving 
outcomes  for  children  with  disabilities, 
and  generate  evidence  of  validity  and 
availability  to  aj)j)roj)riate  j)oj)ulations. 
Projects  funded  under  this  comj)etition 
are  retjuired  to  submit  data  on  these 
measures  as  direc:ted  by  (3.SEP.  Crantees 
al.so  will  he  reejuired  to  rej)ort 
information  on  their  j)rojects’ 
j)erformance  in  annual  and  final 
j)erformance  rej)ort.s  to  the  Dej)artment 
(34  CFR  75.590). 

5.  Continuation  Awards:  In  making  a 
continuation  award,  the  .Secretary  may 
consider,  under  34  (iFR  75.253.  the 
extent  to  which  a  grantee  has  made 
“substantial  j)rogres.s  toward  meeting 
the  objectives  in  its  approved 
aj)j)lication.”  This  consideration 
includes  the  review  of  a  grantee's 
j)rogress  in  meeting  the  targets  and 
j)rojected  outcomes  in  its  aj)j)roved 
aj)j)lication.  and  whether  the  grantee 
has  exj)ended  funds  in  a  manner  that  is 
consistent  with  its  aj)j)roved  aj)j)lication 
and  budget.  In  making  a  continuation 
grant,  the  .Secretary  al.so  considers 
whether  the  grantee  is  oj)erating  in 
comj)liance  with  the  assurances  in  its 
aj)j)roved  aj)jjlication,  including  those 
aj)j)lical)le  to  Federal  civil  rights  laws 
that  j)rohil)it  di.scrimination  in  j)rogram.s 
or  activities  receiving  Federal  financial 
assistance  from  the  Dej)artment  (34  CFR 
100.4,  104.5,  100.4,  108.8,  and  110.23). 

VI 1.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Jackson.  U..S.  Dej)artment  of 
Education,  400  Maryland  Avenue  .SW., 
room  4081,  PCP.  Washington,  DC 
20202-2000.  Telephone:  (202)  24.5- 
0039. 

If  you  use  a  TDD  or  a  TTY,  call  the 
Federal  Relay  .Service  (FR.S).  toll  free,  at 
1-800-877-8339. 
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VIII.  Other  Information 

/\(:c(issiblfi  Format:  Individuals  with 
disabilities  can  obtain  this  docannent 
and  a  copy  of  the  ajiplication  package  in 
an  accessible  format  (e.g..  braille,  large 
print,  audiota])e,  or  coinj)act  di.sc)  by 
contacting  the  Grants  and  (aintracts 
.Services  Team,  l)..S.  Dcipartment  of 
Education,  400  Maryland  Avenue  .SW., 
room  .'>07.1.  0(8^,  Washington.  DG, 
20202-2.'>.'>0.  Tcdephone:  (202)  24.1- 
7808.  If  you  u.se  a  TDD  or  a  TTY.  c;all 
the  FRS.'  toll  free,  at  1-800-«77-888t). 

Floctronic  Access  to  This  Document: 
'I’he  official  version  of  this  docmiKMit  is 
the  document  i)ublished  in  the  Federal 
Register.  Free  Internet  access  to  the 
official  (ulition  of  the  Federal  Register 
and  the  Code  of  Federal  Regidations  is 
available  via  the  F’ederal  Digital  .Sv.stein 
at:  w’ww’.gpo.gov/fdsvs.  At  this  site  yon 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
publishiul  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF  vou  must 
have  Adobe  Acrobat  Rciader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
D(!partment  jjuhlished  in  the  Federal 
Register  by  using  tin;  article  .search 
hiature  at ;  www.federalref’ister.gov. 
.S|)ecifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  search  to  documents  ])ublish(!d  by 
the  De))artment. 

Dated:  jaiuiarv  24.  20i:t. 

Michael  Yudin, 

Acting  Assisldiil  Secretary  for  Special 
lulacalion  and  Uehal)il dative  Services. 
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BiLLING  CODE  4000-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP1 3-38-000] 

Tennessee  Gas  Pipeline  Company, 
L.L.C.;  Notice  of  Application 

Take  notice  that  on  January  14,  2018, 
Tmmessee  (Jas  Pijxdine  (8)m])any. 

L.L.C],  (Tenne.ssee).  1001  Louisiana 
.Street,  Houston.  Texas  77002,  filed  an 
api)lication  in  Docket  No.  (d’l  8-88-000 
pursuant  to  section  7(b)  of  the  Natural 
(ias  Act  (N(L\)  and  Part  1.17  of  the 
Gommi.ssion’s  regulations,  nupie.sting 
authorization  to  abandon  in  place  the 
northern  portion  of  Line  No.  .128M- 
2800  (Triple  T  Line)  consisting  of 
ap])roximately  1.1.70  miles  of  80-inch 
diameter  pipeline  (jxlending  from 
Eugene  Island  Block  299  to  the  .Ship 
.Shoal  Block  198  (Central  Gathering 


Platform,  located  in  Federal  offshore 
waters  of  the  Outer  (]ontinental  .Shelf. 
Louisiana.  Tenne.ssee  states  that  the 
facilities  have  been  out  of  service  sinc(! 
lanuary  27.  2011,  all  as  more  fully  .set 
fortb  in  tlu;  a])plication  which  is  on  file 
with  the  Gommission  and  o|)en  to 
])uhlic  inspection. 

Any  (juestions  concerning  this 
api)lication  may  be  directed  to  Thomas 
G.  )oyce.  Manager,  ('.ertificates, 
'I’ennessee  Gas  Pipeline  Gompany, 

L.L.(].  1001  Louisiana  .Street,  Houston, 
Texas  77002.  by  teleplione  at  (718)  420- 
8299.  by  facsimile  at  (718)  420-100.1,  or 
by  email  at 

tom  joyce@kmdermorgan .com:  .Susan  1'. 
Halbac:h,  .Senior  ("oun.sel,  Tenne.s.see  (his 
Pipeline  Gompany,  L.L.CL  1001 
I.ouisiana  .Street,  Hou.ston,  Texas  77002, 
by  telejjhone  at  (718)  420-.17.il,  or  bv 
email  at 

siis(m_haH)ach@kindermor}’an.com:  or 
Debbie  Kali.sek,  Regulatorv  Analv.st. 
Tenne.s.see  Gas  Pipeline  Gompanv. 

L.L.(].  1001  Louisiana  .Street.  Hou.ston, 
Texas  77002.  bv  telephone  at  (718)  420- 
8292,  by  facsimile  at  (718)  420-100.1,  or 
by  email  at 

dehbie_k(disek@kindermor<>an.com. 

Then;  an;  two  ways  to  become 
involved  in  the  (lommission's  revi(;w  of 
this  ])roject.  First,  any  |)er.son  wishing  to 
obtain  legal  status  by  becoming  a  party 


luiergy  Regulatory  (lonuni.ssion,  888 
First  .Street  NE.,  Washington,  D(]  20420. 
a  motion  to  intervene  in  accordance 
with  the  re(iuirements  of  the 
('.ommission's  Rules  of  Practice  and 
Procedure  (18  GFR  88.1.214  or  88.1.211) 
and  the  Regulations  under  the  NCJA  (18 
(]FR  1.17.10).  A  person  obtaining  party 
status  will  be  j)laced  on  the  service  list 
maintained  by  the  Secretary  of  the 
Gommission  and  will  receive  copies  of 
all  documents  filed  by  the  apj)licant  and 
by  all  other  ])arties.  A  party  mu.st  submit 
an  original  and  7  coj)ie.s  of  filings  made 
with  tin;  (^ommi.ssion  and  must  mail  a 
copy  to  the  aj)j)licant  and  to  every  other 
]jarty  in  the  proceeding.  Only  parti(;.s  to 
the  proceeding  can  ask  for  court  review 
of  Gommi.ssion  orders  in  the  proceeding. 

1  lowev(;r,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  .s(;cond  way  to 
participate  is  bv  filing  with  the 
.Secr(;tary  of  the  Gommission,  as  soon  as 
po.ssible,  an  original  and  two  co])ie.s  of 
comments  in  support  of  or  in  ojjjxjsition 
to  this  project.  The  (Commission  will 
consider  these  comments  in 
determining  the  a])])roj)riate  action  to  he 
taken,  hut  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  j>arty 
to  the  ])roceeding.  The  (Commission’s 


rules  retiuire  that  ])ersons  filing 
comments  in  op])osition  to  the  project 
provide  cojjies  of  their  ])rotest.s  only  to 
the  party  or  parties  directly  involved  in 
the  prote.st. 

The  (Commission  strongly  (;ncourages 
(;lectronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  ])aper  using 
the  “eFiling”  link  at  http:// 
www.ferc.aov.  Persons  unable  to  file 
electronically  should  suhinit  an  original 
and  7  copies  of  the  ])rotest  or 
interv(;ntion  to  the  F(;deral  Energy 
regulatory  (Commi.ssion,  888  First  .Street 
NE.,  Wa.shington,  DCC  2()42(>.  This  filing 
is  accessible  on-line  at  http:// 
www.ferc.aov.  using  the  “eLibrary”  link 
and  is  available  for  review  in  the 
Gommi.ssion’s  Public;  Referccnce  Room  in 
Wa.shington,  DG.  Thccre  is  an 
“eSub.scri])tion”  link  on  the  Web  site 
that  enables  subscribcers  to  receive  email 
notification  when  a  docium;nt  is  added 
to  a  suh.scrihed  docket(s).  For  as.si.stance 
with  any  FERG  Online  .service,  please 
email  FEI\COnlmeSupport@ferc.aov,  or 
call  (8(>())  2()8-8(i7(>  (toll  free).  For  TTY. 
call  (202)  .102-80.19. 

(iomment  Date:  Fehrnary  18,  2018. 

Dal(!(l:  )ami<irv  28.  2018. 

Kimlxa  ly  I).  Hose;, 

Secretarv. 

Il'R  Odc.  2()i;c-()ia2.'‘)  I'iliul  1-20-1.8:  «:4.'')  ani| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  96-042] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Application  Accepted  for 
Filing,  Soliciting  Comments,  Motions 
To  Intervene,  and  Protests 

Take  notice  that  the  following 
hydroelectric  application  has  b(;en  filed 
with  the  Commission  and  is  available 
for  jmblic  inspection: 

a.  Types  of  Apj)}ication:  Amendment 
of  License. 

b.  Project  No.:  98-042. 

c.  Date  Piled:  November  27.  2012. 

d.  Applicant:  Pacific  Gas  and  Electric 
Gom])any. 

e.  Name  of  Project:  Kerckhoff 
1  lydroelectrii:  Project. 

f.  Location:  on  the  .San  Joatjuin  River 
in  I'Yesno  and  Madera  Gounties, 
Galifornia,  and  affects  lands  of  the 
United  .States. 

g.  Filed  Pursuant  to:  hYideral  Power 
Act,  10  U.S.G.  791a-82.1r. 

h.  Aj)plicant  (Contact:  Alvin  Tlioma, 
Director  Hydro  Licensing,  Pacific  (his 
and  Electric  Company,  P.O.  Box  7700()(), 


I 

i  DEPARTMENT  OF  ENERGY 


to  the  proceedings  tor  this  jiroject 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  F'ederal 


6314 


Federal  Register/ Vol.  78,  No.  20/ Wednesday.  )anuary  30,  2013 /Notices 


San  Francisco,  CA  941 77-0001 . 
Tele])lu)ne  No.  (415)  973-4400,  Email: 
/\LT@i}ge.(:om:  or  Annette  Faraglia.  Es(]., 
Law  Department,  Facific  Gas  and 
Electric  Gompany,  F.O.  Box  7442,  San 
Francisco,  CiA,  Tele])hone  No.  (415) 
973-7145,  Email:  /\RF3@pgf^.com. 

i.  FElK'j  Contact:  Mrs.  Annmzziatta 
Fnrchiaroni,  (202)  502-0191, 
Aninnzziatta. Furchiaroni@fcrc.gov. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests: 
February  19,  201 3. 

All  documents  may  be  filed 
electronically  via  the  Internet.  See.  18 
GFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  (iommission’s  Web 
site  at  http://\v\v\v, ferc.gov/docs-fiIing/ 
efiling.asp.  Gommenters  can  submit 
brief  comments  uj)  to  0,000  characters, 
without  prior  registration,  using  the 
(;Gomment  system  at  http:// 

WWW.  fere. gov/docs- filing/ 
ecomment.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  a.ssistance, 
j)lease  contact  FERG  Online  Support  at 
FFU(X)nlineSupport@ferc.gov  or  toll 
fre(!  at  1-800-208-3070,  or  for  TTY, 
(202)  502-8059.  Although  the 
(iommi.ssion  strongly  encourages 
(ilectronic  filing,  documents  may  also  he 
pajjer-filed.  'I’o  paper-file,  mail  an 
original  and  seven  co])ies  to:  Secretary, 
Federal  Energy  Regulatory  (]ommi,ssion, 
888  First  Street  NE.,  Wasliington,  DG 
20420.  Flease  include  the  project 
number  (F-90-042)  on  any  comments  or 
motions  filed. 

The  (Commission’s  Rules  of  Frac:tice 
and  Frocedure  recpiire  all  intervenors 
filing  documents  with  the  Gommission 
to  serve  a  co])y  of  that  document  on 
each  jjerson  whose  name  appears  on  the 
official  .service  li.st  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Gommission 
relating  to  the  merits  of  an  i.ssue  that 
may  affect  the  responsibilities  of  a 
])articular  resource  agency,  they  miKst 
also  serve  a  cojjy  of  the  doc:ument  on 
that  resource  agency. 

k.  Description  of  proposed 
amendment  .The  licensee  is  requesting 
a])])roval  to  delete  from  the  license  and 
])(;rmanenlly  retire  from  s(?rvic:e  one  of 
the  three  units  (Unit  2)  at  the  Kerckhoff 
1  Fowerhou.se.  The  unit  is  inoperable 
and  unfeasihle  to  repair  given  the  co.st 
of  the  re])air.s  and  the  number  of  years 
remaining  in  the  license  term  (ten 
years).  The  proposed  modification 
would  decrease  the  installed  cajiacity  of 
Kerckhoff  1  Fowerhouse  from  34, 080  to 
22.720  kW  and  the  total  hydraulic 
capacity  from  1,775  to  1,200  cfs.  The 
licensee  is  not  proposing  any  changes  to 
Kerckhoff  2  Fowerhouse  or  exi.sting 
project  operation. 


l.  Locations  of  the  A})pIication:  A 
copy  of  the  ap])lication  is  available  for 
inspection  and  re])roduction  at  the 
(iommis.sion’s  Fuhlic  Reference  Room, 
located  at  888  Fir.st  Street  NE.,  Room 
2A,  Washington,  IXi  2042(i.  or  hv  calling 
(202)  502-8371.  This  filing  may  also  he 
viewed  on  the  (Commission’s  VVeh  site  at 
httj)://www. ferc.gov  using  the 
“eLibraiY"  link.  Enter  the  docket 
numt)(!r  excluding  the  last  thnu;  digits  in 
the  docket  number  field  (F-9(>)  to  access 
the  document.  You  may  akso  register 
online!  at  http://www.ferc.gov/docs- 
filing/esuhscription.asp  to  he  notified 
via  email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  call  l-8(i0-208-3070  or 
email  FEUC()nIineSupport@ferc.gov,  for 
TTY.  call  (202)  502-8059.  A  copy  is  also 
available  for  inspection  and 
re])roduc:tion  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  he  included 
on  the  (^.ommi.ssion’s  mailing  list  should 
so  indicate  hy  writing  to  the  Secretary 
of  the  Gommission. 

n.  Comments,  Protests,  or  Motions  to 
Inten’ene:  Anyone  may  suhmit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance!  with  the 
recjuirements  of  Rules  of  Fractice  and 
Frocedure,  18  GFR  385.210,  .211, 214.  In 
determining  the  approjeriate  action  to 
take,  the  (Commission  will  consider  all 
prote.sts  or  other  comments  filed,  hut 
only  tho.se  who  file  a  motion  to 
intervene  in  accordance  with  the 
(Commission’s  Rules  may  become  a 
j)arty  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
he  received  on  or  before  the  specified 
comment  date  for  the  particidar 
ap])lication. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filing  mu.st  (1)  Bear  in 
all  capital  letters  the  title 
“GOMMENTS”,  “FRGTEST”,  or 
"MGTION  TO  INTERVENE"  as 
a]ij)licahle;  (2)  set  forth  in  the  heading 
the  name  of  the  applicant  and  the 
project  number  of  the  a])plication  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telej)hone 
number  of  the  jjerson  ])rotesting  or 
intervening;  and  (4)  otherwi.se  comjjly 
with  the  requirements  of  18  GFR 
385.2001  through  385.2005.  All 
comments,  motions  to  intervene,  or 
protests  must  set  forth  their  evidentiary 
basis.  Any  filing  made  hy  an  intervenor 
must  he  accomj)anied  hy  j)roof  of 
service  on  all  j)ersons  li.sted  in  the 
service  list  prepared  hy  the  (Commission 
in  this  proceeding,  in  accordance  with 
18  GFR  4.34(h)  and  385.2010. 


Hated:  January  17.  201 
Kimhorly  I).  Bosi:, 

Secrelarw 

H'K  Doc.  2(!i:!-()l<)1.'>  Filed  l-2‘)-i:J;  ami 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  6597-013] 

Monadnock  Paper  Mills,  Inc.;  Notice  of 
Application  Accepted  for  Filing, 
Soliciting  Motions  To  Intervene  and 
Protests,  Ready  for  Environmental 
Analysis,  and  Soliciting  Comments, 
Recommendations,  Preliminary  Terms 
and  Conditions,  and  Preliminary 
Fishway  Prescriptions 

Take  notice  that  the  following 
hydroelectric  apjilication  has  been  filed 
with  the  Gommission  and  is  available 
for  public  inspection. 

a.  Ty[)e  of  Application:  New  Major 
License. 

h.  Project  No.;  r)597-()13. 

c.  Date  filed:  July  31, 2012. 

(1.  Applicant:  Monadnock  Faper  Mills, 
hu:. 

e.  \’ame  of  Project:  Monadnock 
1  lydroelectric  Froject. 

f.  Location.The  existing  project  is 
located  on  the  (k)ntoocook  River  in  the 
towns  of  Feterhorough,  (heenfield, 
Hancock,  and  Bennington  in 
Hillsborough  Ciounty,  New  Hampshire. 
The  project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Fewer 
Act,  l(i  U.S.G.  791(a)-825(r). 

h.  Applicant  Contact:  Michelle 
Hamm.  Manager.  Environmental 
Services,  Monadnock  Faper  Mills,  Inc.; 
Antrim  Road.  F.O.  Box  339,  Bennington, 
Nfl  03442;  (003)  588-3311  or 
mhamm@mpm.com. 

i.  FERC  Contact:  Samantha  Davidson, 
(202) 502-0839  or 
samantha.davidson@ferc.gov. 

j.  Deadline  for  filing  motions  to 
inten’ene  and  protests,  comments, 
recommendations,  preliminaiv  terms 
and  conditions,  and  preliminaiy 
prescriptions:  00  days  from  the  i.ssuance 
date  of  this  notice:  reply  comments  are 
due  105  (lavs  from  the  i.ssuance  date  of 
this  notice. 

Motions  to  interv(!ne,  prot(!sts, 
comments,  recommendations, 
preliminary  tennis  and  conditions,  and 
lireliminary  fishway  prescrijitions  may 
l)e  filed  el(!ctronically  via  the  Internet. 
S(!e  18  GFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  (Commission’s  Web 
site  http:// www.ferc.gov/docs-filing/ 
efiling.asp.  Gommi!nters  can  suhmit 
brief  comments  up  to  0,000  characters. 
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without  ])rior  registration,  using  the 
eConuuent  sy.steiu  at  hitp:// 
wnn.len:. gov/dors- ft 
ecomment.ds}).  You  luu.st  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  a.ssistance, 
j)lease  contact  FFRCi  Online  Support  at 
FHIKX)nIindSiii)p()i1@fdr(:.g()v  or  toll 
fre(;  at  1-8()(>-2()8-3(i7(i.  or  for  'I'TY, 

(202)  .')02-8(i59.  Although  the 
Oommission  strongly  encourages 
electronic  tiling,  docunuaits  may  also  he 
pap(;r-filed.  To  paper-file,  mail  an 
original  and  seven  coj)ies  to:  Kimberly 
D.  Bose,  S(;cr(;tarv.  Federal  Energy 
Regulatory  Commission.  888  First  Street 
NE.,  Washington.  DC  20420. 

The  Commis.sion’s  Rules  of  Practice 
nujuire  all  intervenors  filing  documents 
with  the  Commission  to  .serve  a  copy  of 
that  document  on  each  |3erson  on  the 
official  service  list  for  the  jjroject. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commi.ssion 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  coj)y  of  the  doc:ument  on 
that  resource  agency. 

k.  This  aj)j)lication  has  been  accej)ted 
for  filing  and  is  now  ready  for 
environmental  analysis. 

l.  Thd  Projdcl  Diisci'ipiion: 

The  existing  Monadnock 

Hydroelectric  Proj(;ct  consi.sts  of  four 
developments,  three  of  which  have 
generating  facilities,  with  a  combined 
installed  caj)acity  of  1,889  kilowatts 
(kW).  'fhe  average  annual  generation  of 
the  project  is  (i.lOO  megawatt-hours.  All 
|)ower  generated  by  the  Monadnock 
Project  is  u.sed  by  Monadnock  Pa])er 
Mill.  Inc.’s  (MPM)  pa])er  ])roduclion 
facility.  The  four  developments,  from 
ujjstream  to  downstream,  are  described 
below. 

Powder  Mill  Development 

'file  existing  Powder  Mill 
Development  is  located  at  river  mile 
48.08  of  the  Contoococ)k  River  and 
consists  of:  (1)  A  388-foot-long,  18.8- 
foot-high  dam  consisting  of  a  228-foot- 
long  gated,  concrete  gravity  spillway 
with  a  crest  elevation  of  87.1.44  feet 
National  (ieodetic  Vertical  Datum  of 
1929  (NCIVD)  and  2-foot-high  seasonal 
llashhoards,  a  91 -foot-long  earth 
embankment  with  a  concrete  core  wall, 
and  a  47-foot-long  earth  emhankment 
with  a  concnite  core  wall;  (2)  a  4-foot¬ 
wide  sluiceway:  (3)  a  3.'j-i()ot-long.  1.1- 
foot-wide  regulating  gatehouse  structure 
with  a  4-foot -diameter  outlet  pijje;  (4)  a 
43.'j-acre  impoundment  with  a  storage 
cajjacity  of  1,940  acre-feet  and  a  normal 
maximum  elevation  of  877.44  feet 
NdVD;  and  (.1)  a])j)urtenant  facilities. 


Monadnock  Development 

The  exi.sting  Monadnock 
Develo])ment  is  located  4,200  feet 
downstream  of  Powder  Mill 
D(;velopment  dam  and  c:on.sists  of:  (1)  A 
.ll.l-foot-long,  22-foot-high  dam 
consi.sting  of  a  18.1-foot-long  concrete 
sjjillway  with  a  crest  el(!vation  of  (i83.8 
feet  N(JVD  and  2-foot-high  seasonal 
flashhoards,  a  7.1-foot-long  earth 
emhankment  with  a  concrete  core  wall, 
a  .10-foot-long  concrete  non-overfiow 
.section,  a  2.1-fool-long  earth 
emhankment  with  a  concrete  core  wall, 
and  a  200-foot-long  earthen 
emhankment;  (2)  a  .1-acre  imj)oundment 
with  a  storage  ca])acity  of  240  acre-feet 
and  a  normal  maximum  elevation  of 

88.1.8  feet  NfiVD;  (3)  a  7.1-foot-long,  20- 
foot-wide  powerhou.se  containing  one 
125-kVV  turbine-generating  unit  and  one 
298-k\V  turbine-generating  unit  for  a 
total  installed  cajiacity  of  423  kVV;  (4) 
two  20  to  2.1-foot-long.  2.3-kV  generator 
leads;  (.1)  a  100-foot-long  tailrace;  and 
(8)  a])]mrtenant  facilities. 

Pierce  Development 

The  exi.sting  Pierce  Dcwelopment  is 
located  900  feet  downstream  of  the 
Monadnock  Development  dam  and 
consi.sts  of;  (1)  A  420-foot-long,  28-foot- 
high  dam  that  includes  a  290-foot-long 
concrete  spillway  with  a  cre.st  elevation 
of  811.4  leet  NGVD  and  2-foot-high 
seasonal  ilashht)ards;  (2)  a  7-acre 
impoundment  with  a  storage  capacity  of 
11-acr(!-ieet  and  a  normal  maximum 
elevation  of  813.4  feet  NGVD;  (3)  a  21 
foot  long,  31-foot-wide  powerhouse 
containing  one  lOO-kVV  turbine- 
generating  unit  and  one  220-k\V  turbine- 
generating  unit  for  a  total  installed 
caj)acity  of  720  kVA^;  (4)  two  11  to  21- 
foot-long,  2.3-kV  generator  leads;  (1)  a 
8()()-foot-long  tailrace:  and  (8) 
aj)purtenant  facilities. 

Paper  Mill  Development 

I'he  exi.sting  Paper  Mill  D(!velopment 
is  located  1,140  feet  dowjistream  of  the 
Pierce  Develo])ment  dam  and  consi.sts 
of:  (1)  A  280-foot-long,  19-foot-high  dam 
that  includes  a  142-foot-long  concrete 
gravity  sj)illway  with  a  crest  (devation  of 

821.8  feet  NGAd)  and  2-foot-high 
seasonal  flashhoards;  (2)  a  1-acre 
impoundment  with  a  storage  cajiacity  of 
21-acre-feet  and  a  normal  maximum 
elevation  of  827.8  feet  NGVD;  (3)  a  300- 
foot-long  ])ower  canal  and  headgate 
structure  leading  to  a  forehav;  (4)  an 
intake  structure  and  a  10-foot-diameter, 
200-foot-long  steel  penstock;  (1)  a 
generating  room  located  on  the  lower 
level  of  MPM’s  ])a])er  mill  facilitv 
containing  a  748-kAV  turbine  generating 
unit;  (8)  a  110-foot-long.  2.3-kV 


generator  lead;  (7)  a  800-foot-long 
tailrace:  and  (8)  ap])urtenant  facilities. 

'I'he  ])roject  also  includes  a  2,190-foot- 
long,  2.3-k\^  overhead  transmission  line 
interconnecting  the  generator  leads  to  a 
200-foot-long,  23-kV  .su])])ly  bus  at 
MPM’s  ])a]jer  mill  facility. 

The  Powder  Mill  Develo])ment 
operates  in  a  .seasonal  store  and  releast; 
mode  to  meet  instream  How 
recpiirements  and  down.stream  (hnnand 
for  hydroelectric  generation  at  MPM’s 
j)aj)er  mill  facility.  'I'he  Monadnock, 
Pierce,  and  Paper  Mill  develo])ment.s 
operate  in  a  run-of-river  mode.  'I'he 
exi.sting  licen.se  recjuires  an 
instantaneous  minimum  flow  of  13 
cubic  feet  per  .second  (cfsj  (or  inflow, 
whichever  is  le.ss),  in  the  Powder  Mill, 
Monadnock,  and  Pierce  tailraces;  and  an 
instantaneous  minimum  flow  of  70  cfs 
(or  the  inflow,  whichever  is  le.ss),  in  the 
Paper  Mill  tailrace.  MPM  jnopo.ses  to 
continue  operating  the  project  according 
to  the  existing  minimum  flow 
r(!quirement.s  and  maintain  the  Powder 
Mill  im])oundment  between  elevations 
877.44  and  874.44  feet  NGVD. 

m.  A  co|)y  of  the  a])i)lication  is 
available  for  review  at  the  Gommission 
in  the  Public  Referenc:e  Room  or  may  he 
viewed  on  the  Gommission’s  Web  site  at 
hltp://\\’\\’\\’.fim:.gov  using  the 
“eEihrary”  link.  Enter  the  docket 
numher  excluding  the  la.st  three  digits  in 
the  docket  numher  field  to  ac:ce.ss  the 
document.  For  assistance,  contact  FERG 
Online  .Snpj)ort  at 

FERCOnliiwSuppoit@fdrc.gov  or  toll- 
free  at  1-888-208-3878.  or  for  'FI'Y, 

(202)  102-8819.  A  copy  is  also  available 
for  ins])ection  and  re])roduction  at  the 
address  in  item  (h)  above. 

Register  online  at  http:// 
u  'u  iv. fore,  go  \  '/d  ocs- filing/ 
dsuhscription.osp  to  he  notified  via 
email  of  new  filings  and  is.suances 
related  to  this  or  other  jiending  projects. 
For  a.ssi.stance,  contact  FERG  Online 
.Sujjport. 

n.  Anyone  may  submit  comments,  a 
])rotest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  GFR 
381.210,  .211,  and  .214.  In  det(;rmining 
the  ap])roj)riate  action  to  take,  the 
Gommission  will  consider  all  jjrotests  or 
other  c;onnnents  filed,  hut  only  tho.se 
who  file  a  motion  to  intervene  in 
accordance  with  the  Gommission’s 
Rules  may  become  a  i)arty  to  the 
proceeding.  Any  comments,  ])rotests,  or 
motions  to  intervene  must  he  received 
on  or  before  the  specifi(!d  comment  date 
for  the  particular  a])]5lication. 

All  filings  must  (1)  Bear  in  all  capital 
letters  the  title  “PRO'l'E.ST”,  “MO'flON 
'I’O  IN'fERVENE”,  “GOMMENTS,” 
-REPEYGOMMENTS,” 
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“RECOMMENDATIONS,” 
“PRELIMINARY  TERMS  AND 
CONDITIONS,”  or  “PRELIMINARY 
MSHVVAY  PRESCRIPTIONS:”  (2)  sot 
forth  in  the  heading  the  name  of  the 
a|)])Ii(;ant  and  the  |)rojoct  numhor  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  tele])hone  mnnher  of  the  person 
protesting  or  intervening:  and  (4) 
otherwise  coinjdv  with  the  recinireinents 
of  18  CFR  385.2{)()1  through  385.2005. 
All  connnents,  recommendations,  terms 
and  conditions  or  ])re.sc:riptions  must  set 
forth  their  evidentiary  basis  and 
otherwi.se  comply  witli  the  recpiirements 
of  18  CER  4.34(l)j.  Agencies  may  ol)tain 
copies  of  the  application  directly  from 
the  applicant.  A  co])y  of  any  jirotest  or 
motion  to  intervene  must  he  served 
ujjon  each  representative  of  the 
a])])licant  specified  in  the  })articular 
ajjplication.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
accompanied  by  jiroof  of  service  on  all 
persons  listed  in  the  service  list 
pre])ared  by  the  (Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(1))  and  385.2010. 

o.  Proctidunil 

'I’he  application  will  he  ])roc;e.ssed 
according  to  the  following  revised 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  may  he  made  as 
ai)propriate. 


Milestone 

Target  date 

Filing  of  recommendations, 
preliminary  terms  and 
conditions,  and  prelimi¬ 
nary  fishway  prescriptions 

March  2013. 

Commission  issues  EA . 

July  2013. 

Comments  on  EA  . 

August  2013. 

Modified  terms  and  condi¬ 
tions  . 

October  2013. 

p.  Final  amendments  to  the 
application  mu.st  he  filed  with  the 
Commission  no  later  than  30  days  from 
the  issuance  date  of  this  notice. 

(j.  A  license  applicant  mu.st  file  no 
later  than  00  days  following  the  date  of 
issuance  of  the  notice  of  acceptance  and 
ready  for  environmental  analvsis 
provided  for  in  §5.22:  (1)  A  copy  of  the 
water  (juality  certification;  (2)  a  coj)y  of 
the  recpie.st  for  certification,  including 
proof  of  the  date  on  which  the  certifying 
agency  received  the  recpiest;  or  (3) 
evidence  of  waiver  of  water  cpiality 
certification. 

Dated:  laniiarv  17,  2013. 

Kimberly  D.  Bose, 

Sccivtary. 

|FR  Ooc:.  201 ;)-()! <11  :i  Filed  1-20-13;  iiin] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR1 3-23-000] 

Enterprise  Texas  Pipeline  LLC;  Notice 
of  Compliance  Filing 

'Lake  notice  that  on  January  17,  2013, 
Enterpri.se  Texas  Fijieline  LL(]  filed  a 
revised  Statement  of  Ojierating 
(Conditions  to  comjily  with  a 
(Commission  order  issued  in  Docket  Nos. 
FR07-1 2-005  and  FR08-30-001  on 
December  18,  2012,  (141  FERC  ‘U  01,213) 
as  more  fully  detailed  in  the  filing. 

Any  person  desiring  to  participate  in 
this  rate  jiroceeding  mu.st  file  a  motion 
to  intervene  or  to  protest  this  filing  must 
file  in  accordance  with  Rules  211  and 
214  of  the  Commission’s  Rides  of 
Practice  and  Procedure  (18  (CFR  385.211 
and  385.214).  Protests  will  he 
considered  by  the  Commis.sion  in 
determining  the  approjiriate  action  to  he 
taken,  hut  will  not  serve  to  make 
prote.stants  jiarties  to  the  ])roceeding. 
Any  person  wi.sliing  to  become  a  party 
mu.st  file  a  notice  of  intervention  or 
motion  to  intervene,  as  ajijiropriate. 

Such  notices,  motions,  or  prote.sts  must 
he  filed  on  or  before  the  date  as 
indicated  below.  Anyone  filing  an 
intervention  or  protest  mu.st  serve  a 
copy  of  that  document  on  the  Applicant. 
Anyone  filing  an  intervention  or  jirotest 
on  or  before  the  intervention  or  protest 
date  need  not  serve  motions  to  intervene 
or  jnotests  on  per.sons  other  than  the 
Ap])licant. 

The  (Commission  encourages 
electronic  submission  of  prote.sts  and 
interventions  in  lieu  of  pajier  using  the 
“eFiling”  link  at  http://\\’\\’\\’.fer(:.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  7  copies 
of  the  jirote.st  or  intervention  to  the 
Federal  Energy  Regidatorv  Commission. 
888  Fir.st  Street  NE.,  Wa.sldngton,  DC 
20428. 

'I'liis  filing  is  accessible  on-line  at 
htt[)://\v\vw.f(m:.gov,  using  the 
“eLihrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  D(C. 
There  is  an  “eSuh.scrijition”  link  on  the 
Web  site  that  enables  suh.scrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  suh.scribed 
docket(s).  F^or  assistance  with  any  FERC 
Online  service,  jilease  email 
FElKX)nlin(^Sup\)ort@f(m:.gnv,  or  call 
(888)  208-3878  (toll  free).  For  TTY.  call 
(202)  502-8859. 

(knnnwnt  Date;:  5:00  p.m.  Eastern 
Time  on  Wednesday,  January  30,  2013. 


Dated:  |aiiiiarv  17,  21)13. 

Kimberly  D.  Bose, 

Sacwtarv. 

IFR  Hoc.  2Ui:)-01<ni  Filed  l-2<)-13;  8:4.3  iiin| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG1 3-1-000,  et  al.] 


Big  Blue  Wind  Farm,  LLC,  et  al.;  Notice 
of  Effectiveness  of  Exempt  Wholesale 
Generator  Status 


Docket 

Nos. 

Big  Blue  Wind  Farm,  LLC  .. 

EG1 3-1-000 

Calpine  Bosque  Energy 

Center,  LLC . 

EG  13-2-000 

Flomer  City  Generation, 

L.P . 

EG  13-3-000 

Texas  Dispatchable  Wind  1, 

LLC . 

EG  13-4-000 

Blue  Creek  Wind  Farm  LLC 

EG  13-5-000 

I’ake  notice  that  during  the  month  of 
December  2012,  the  status  of  the  ahove- 
captioned  entities  as  Exempt  Wholesale 
Cenerators  Compaides  hei;ame  effective 
by  o|)eration  of  the  (k)mmis.sion’s 
regulations.  18  CI-’R  388.7(a). 

Dated:  laniiary  17.  2013. 

Kimberly  D.  Bose, 

St;(:ivl(iry. 

|FR  Doc.  2(n;i-()l!)2()  I-’iled  l-2‘)-13;  8:4.3  iim| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AC1 3-22-000] 

Empire  Pipeline,  Inc.  (Empire);  Notice 
of  Filing 

Take  notice  that  on  November  29, 
2012  Empire  Pipeline  Company 
(Empire)  submitted  a  request  for  a 
waiver  of  the  rejiorting  reiiuirement  to 
file  the  FERCi  Form  2  CPA  Certification 
for  2012. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
Prote.sts  will  he  considered  by  the 
Commi.ssion  in  determining  the 
ajijiropriate  action  to  lie  taken,  hut  will 
not  serve  to  make  jirotestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  jiarty  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
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appropriate.  Such  notices,  motions,  or 
jnotests  must  be  filed  on  or  befon;  tbe 
comment  date.  On  or  before  the 
comment  dat(;.  it  is  not  neces.sarv  to 
serve  motions  to  intervene  or  protests 
on  ])er.son.s  other  than  tlie  Applic;ant. 

The  Commission  encourages 
electronic  submission  of  ])rotests  and 
interventions  in  lien  of  ])a])er  using  the 
"eFiling”  link  at  /j//p;//n’n’n'./m;.gov. 
Persons  iinabh!  to  file  electronically 
shonld  snhmit  an  original  and  14  copies 
of  the  j)rote.st  or  intervention  to  the 
f’ederal  Energy  Regnlatory  Commission, 
888  First  Street  NE..  Washington,  DC 
20428. 

1’his  filing  is  accessible  on-line  at 
http:/ / WWW’. f ere. using  the 
“eEibrarv"  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  D(k 
There  is  an  “(;Snbscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  snb.scribed 
docket(s).  For  a.ssi.stance  with  any  FERC 
Online  service.  j)lea.se  email 
FER(X)nlineSiipi)oii@ferc.<>o\’,  or  call 
(800)  208-307()  (toll  fnu;).  For  TTY,  call 
(202) 502-8050. 

(A)ninwnt  Date:  Februarv  10,  2013. 

Dated:  january  17.  2()i:t. 

Kiinlierly  D.  Bose, 

Sacretarv. 

IKK  Oiie.  2()i;i-()l<UH  Tiled  K;4.'>  am| 

BILLING  CODE  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  637-090] 

Public  Utility  District  No.  1  Chelan 
County;  Notice  of  Application  for 
Amendment  of  License  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

'fake  notice  that  the  following 
hydroelectric  applit:ation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Applicatiou  7y/ie;  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No.:  837-05)0. 

c.  Date  Filed:  July  25,  2012. 

d.  Applicant:  l^nlilic  Utility  District 
No.  1  (ihelan  Onmty. 

e.  Name  oj  Project:  Lake  Cihelan 
1  lydroelectric  Project. 

f.  Location:T\\e.  jnoject  is  located  on 
the  (ihelan  River  in  Chelan  County  near 
the  Citv  of  Cdielan.  Washington. 

g.  P'iled  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-825(r). 

h.  Applicant  (Contact:  Michelle  Smith, 
Licensing  and  (knnpliance  Manager, 


Public  Utility  Di.strict  No.  1  of  Chelan 
(’ounty,  327  North  Wenatchee  Ave., 
Wenatchee,  Washington  5)8801.  Phone: 
888-883-8121,  ext  4180.  Email: 
nnchelIe@chelanpnd.or<>. 

i.  FFRCj  Contact:  Lorauce  Yates  at 
878-24.5-3084:  email: 
lorance.yate.s@ferc.i>ov. 

j.  Deadline  for  filino  comments, 
motions  to  inteivene.  and  })rote.sts:  is 
Februarv  22,  2013. 

All  documents  may  be  filed 
electronicallv  via  the  Internet.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  CAunmission's  Web 
site  at  http://w'ww.ferc.}>o\’/docs-fHing/ 
efiling.asp.  C^ommenters  can  submit 
brief  comments  u])  to  8.000  characters, 
without  prior  registration,  using  the 
e(A)mment  system  at  http:// 
www.ferc.gov/docs-fiIing/ 
ecomment.asp.  Yon  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
jdease  contact  FER(^  Online  Support  at 
FERC()nlineSnpport@ferc.gov  or  toll 
free  at  888-208-3878, Or  for  'I’TY,  202- 
502-8855).  Although  the  ('.onnni.ssion 
strongly  encourages  electronic  filing, 
documents  may  also  be  paper-filed.  To 
paper-file,  mail  an  original  and  seven 
co])ies  to:  Secretary,  Federal  Energy 
Regulatory  (Commission.  888  First  Street 
NE.,  Wa.shington,  D(C  20428.  Please 
include  the  jiroject  numher  (P-837-05)0) 
on  any  comments,  motions,  or 
recommendations  filed. 

The  (Commi.ssion’s  Rules  of  Practice 
and  Procedure  reciuire  all  interveners 
filing  documents  with  the  (Comini.ssion 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  (Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Request:  'fhe 
apjilieant  has  filed  a  reijuest  for 
Commission  approval  to  authorize  the 
(CCity  of  Chelan  to  exjiand  an  exi.sting  88- 
sli])  marina  (a.k.a.  Lake.shore  Marina)  of 
the  Don  Morse  Memorial  Park  to 
include  a  5),852-.s()uare-foot  ex])ansion 
for  an  additional  83  new  slijis.  The  slip 
width  will  be  2()-feet  wide  and  w'ill  be 
added  to  the  marina  by  extending  three 
existing  docks  and  installing  two  new 
docks.  A  total  of  apjn'oximately  115 
steel  piles  will  be  installed  for  the  new 
docks.  (Concrete  ]ianel  walls  as.sociated 
with  a  new  fixed  breakwater  system  will 
be  driven  into  the  substrate. 
Ai)j)roximately  nine  habitat  logs  wonld 
be  situated  waterward  of  the  ordinary 
high  watermark  beneath  the  breakwater 


to  enhance  near-shore  habitat.  A  swim 
float  would  be  installed  and  anchored 
northwest  of  the  marina  complex  at  an 
exi.sting  swim  area.  All  pro])osed  work 
will  be  done  in  accordam:e  with  the 
various  federal  and  state  permits  and 
a])])roval.s  previously  acciuired  for  the 
pro])o.sal. 

l.  Locations  of  the  Application:  A 
copy  of  the  a|)])lication  is  available  for 
insjiectiou  and  reproduction  at  the 
(Commi.ssion’s  Public  Rcderence  Room, 
located  at  888  First  Street  NE.,  Room 
2A.  Washington,  D(C  20428,  or  by  calling 
202-502-8371.  This  filing  may  also  be 
viewed  on  the  (Commission’s  Web  site  at 
http://www’.ferc.gov  using  the 
“eLihrarv”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  doi:ket  number  field  to  access  the 
document.  You  may  akso  register  online 
at  httj)://w'ww.j'erc. gov/docs- filing/ 
esab.scription.asp  to  he  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  call  888-208-3878  or 
ema i  1  FERC()niineEnppoi't@ferc.gov,  for 
TTY.  call  202-502-8855).  A  copy  is  also 
available  for  ins])ection  and 
reproduction  at  the  address  in  item  (h) 
above.  Agencies  may  obtain  copies  of 
the  application  directly  from  the 
apjilieant. 

m.  Individuals  desiring  to  be  included 
on  the  (Commission’s  mailing  list  should 
.so  indicate  by  writing  to  the  Secretary 
of  the  (Commi.ssion. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  jirotest,  or  a  motion  to 
intervene  in  accordance  with  the 
reciuirements  of  Rules  of  Practice  and 
Procedure.  18  (CFR  385.210,  .211,  .214, 
respectively.  In  determining  the 
a])j)ropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  (Commi.ssion’s 
Rules  may  become  a  party  to  the 
jiroceeding.  Any  c:onnnent.s,  protests,  or 
motions  to  intervene  must  he  received 
on  or  before  the  specified  comment  date 
for  the  particular  apjilieation. 

o.  Filing  and  Service  of  Documents: 
Any  filing  must  (1)  Hear  in  all  capital 
letters  the  title  “(COMMENTS”. 
“PROTEST”,  or  “MOTION  TO 
INTERVENE”  as  applicable:  (2)  set  forth 
in  the  heading  the  name  of  the  ajijilicant 
and  the  ])roject  number  of  the 
apjilieation  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
commenting,  jnotesting  or  intervening: 
and  (4)  otherwise  comply  with  the 
re(|nirement.s  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
motions  to  intervene,  or  jnote.sts  must 
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.set  forth  their  evidentiary  l)asis.  Any 
filing  made  l)y  an  intervener  must  he 
accompanied  by  proof  of  service  on  all 
persons  listed  in  the  service  list 
prepared  hv  the  (Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
385.2010. 

Dated:  )anuarv  23,  2013. 

Kimberly  I).  Bose, 

Sarrclarv. 

IKK  Doc.  201. 3-0 1022  Kilcd  1-20-1  :i;  iim| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2593-030  and  2823-019] 

Algonquin  Power  Company;  Notice  of 
Intent  To  File  License  Application, 

Filing  of  Pre-Application  Document, 
and  Approving  Use  of  the  Traditional 
Licensing  Process 

a.  Tv})e  ol  Filing:  Notice  of  Intent  to 
File  License  Application  and  Reciuest  to 
Use  the  Traditional  Licensing  Process. 

1).  Project  No.:  2593-030  and  2823- 
019. 

c.  Dote  Filed:  November  29.  2012. 

d.  Submitted  By:  Algomiiiin  Power 
(Company. 

e.  Nome  of  Project:  Upper  Heaver 
Falls  Hydroelectric  I’roject  (P-2593- 
030)  and  Lower  Beaver  P^alls 
llyclroelectric  Project  (P-2823-019). 

f.  Locotion:The  Upper  and  Lower 
Beaver  Falls  Hydroelectric  Projects  are 
located  on  the  Beaver  River  in  the 
'I'owns  of  Croghan  and  New  Bremen  in 
Lewis  County,  New  York.  The  jirojects 
do  not  affec:t  federal  lands. 

g.  Filed  Piirsiiont  to:  18  CFR  5.3  of  the 
Commi.ssion's  regulations 

h.  Potentiol  Applicont  Contoct:  Mr. 
Armando  Sanchez,  Algonquin  Power 
(CCompany,  2845  Bristol  Circle,  Oakville. 
Ontario,  Canada,  LOH  7H7:  (905)  405- 
4555;  or  email  at  ormondo. 
sonche/Molgonqoinpower.com. 

i.  FEBCi  Contoct:  Andy  Bernick  at 
(202)  502-8000  or  emaii  at  ondrew. 
hern  ick@ferc.gov. 

j.  Algompiin  Power  Comjiany  filed  a 
request  to  use  the  Traditional  Licensing 
Process  for  both  ])rojec:ts  on  November 
29,  2012.  AlgoiKjuin  Power  (Company 
provided  public  notice  of  the  reejuest  on 
lOecemher  19,  2012.  In  a  letter  dated 
lanuarv  23,  2013,  the  Director  of  the 
Division  of  Hydropower  Licensing 
approved  the  request  to  u.se  the 
Traditional  Licensing  Process. 

k.  With  this  notice,  we  are  initiating 
informal  consultation  with:  (a)  The  U.S. 
Fish  and  Wildlife  Service  and/or  NOAA 


Fisheries  under  .section  7  of  the 
Endangered  Species  Act  and  the  joint 
agency  regulations  thereunder  at  50  (CFR 
Part  402;  and  (h)  the  New  York  State 
Historic  Pre.servation  Officer,  as 
re(iuired  by  section  100,  National 
Historical  Preservation  Act,  and  the 
implementing  regulations  of  the 
Advi.sory  (Council  on  Historic 
Preservation  at  30  (CFR  800.2. 

l.  With  this  notice,  we  are  designating 
AlgoiKpiin  Power  (Comjiany  as  the 
(Commission’s  non-federal 
rejire.sentative  for  carrying  out  informal 
consultation,  jiursuant  to  section  7  of 
the  Endangered  Sjiecies  Act.  and  section 
100  of  the  National  Historic 
Preservation  Act. 

m.  Algoiujiiin  Power  Comjiany  filed  a 
combined  Pre-Ajijilication  Document 
(PAD)  for  both  jirojects  with  the 
(Commission,  including  a  jirojiosed 
jirocess  jilan  and  schedule,  jiursuant  to 
18  CFR  5.0  of  the  (Commi.ssion’s 
regulations. 

n.  A  cojiy  of  the  PAD  is  available  for 
review  at  the  Commission  in  the  l^uhlic 
Reference  Room  or  mav  he  viewed  on 
the  Commi.ssion’s  Web  site  (http:// 

WWW. fere. gov),  using  the  “eLihrary” 
link.  Enter  the  docket  numher  (P-2593- 
030  or  P-2823-019),  excluding  the  last 
three  digits  in  the  docket  numher  field 
to  access  the  d(K:ument.  For  a.ssistance, 
contact  FERC  Online  Sujijiort  at  FFBC 
()nlineSnpport@ferc.gov  or  toll  free  at 
l-8(i0-208-3(i7(i.  or  for  TTY.  (202)  502- 
8059.  A  copy  is  akso  available  for 
insjiection  and  rejiroduction  at  the 
address  in  jiaragrajih  h. 

o.  The  licensee  .states  its  unecjuivocal 
intent  to  sulimit  an  ajiplication  for  a 
new  license  for  Project  Nos.  2593-030 
and  2823-019.  Pursuant  to  18  CFR  10.8. 
10.9,  and  10.10  each  ajiplication  for  a 
new  licen.se  and  any  cximjieting  license 
ajijilications  must  he  filed  with  the 
Commission  at  least  24  months  jirior  to 
the  exjiiration  of  the  existing  licen.se. 

All  ajijilications  for  licen.se  for  the.se 
projects  must  he  filed  liv  December  31. 
2015. 

ji.  Register  online  at  http:// 
www.ferc.gov/docs-filing/ 
esnhscription.osp  to  he  notified  via 
email  of  new  filing  and  issuances 
related  to  this  or  other  jiending  jirojects. 
For  assistance,  contact  FER(]  Online 
Sujijiort. 

Dated:  lanuarv  23,  2013. 

Kimberly  I).  Bose. 

Secivkny. 

IKK  Doc.  2()i:i-()1‘l2:i  Kil(!(l  l-2!l-i:i:  «:4.S  ami 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR1 3-22-000] 

SourceGas  Distribution  LLC;  Notice  of 
Petition  for  Rate  Approval 

Take  notice  that  on  )anuary  15,  2013, 
Source(ias  Di.slrihution  LLC  (SourceCas) 
filed  a  rate  election  jiur.suant  to  section 
284.123(h)(1)  of  the  Commissions 
regulations.  Sourcefias  states  the  rate 
election  for  transjiortation  service  is 
based  on  nites  for  comjiarahle  service  on 
file  with  the  Public  Service  Commission 
of  Wyoming,  as  more  fully  detailed  in 
the  petition. 

Any  jierson  desiring  to  particijiate  in 
this  rate  filing  must  file  in  ac:cordance 
with  Rules  211  and  214  of  the 
(Commission’s  Rules  of  Practice  and 
Procedure  (18  (CFR  385.211  and 
385.214).  Protests  will  he  c;onsidered  hv 
the  (Commission  in  determining  the 
ajijirojiriate  action  to  he  taken,  hut  will 
not  serve  to  make  jirotestants  jiarties  to 
the  j)roc:eeding.  Any  jierson  wishing  to 
become  a  jiarty  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
ajijirojiriate.  Suc:h  notices,  motions,  or 
jirotests  must  he  filed  on  or  before  the 
date  as  indicated  below.  Anyone  filing 
an  intervention  or  jirotest  must  serve  a 
cojiy  of  that  document  on  the  Ajijilicant. 
Anyone  filing  an  intervention  or  jirotest 
on  or  before  the  intervention  or  jirotest 
date  need  not  serve  motions  to  intervene 
or  Jirotests  on  jiersons  other  than  the 
Ajijilicant. 

'file  Commission  encourages 
electronic  sulimi.ssion  of  jirote.sts  and 
interventions  in  lieu  of  jiaper  using  the 
“eFiling”  link  at  http://www.  ferc.gov. 
Per.sons  unable  to  file  electronically 
should  submit  an  original  and  7  cojiies 
of  the  Jirotest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE..  Washington,  D(C 
2()42(i. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLihrary”  link  and  is  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Washington,  D(C. 
There  is  an  “eSuhscrijition”  link  on  the 
Well  site  that  enables  suhscrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  suh.scrihed 
docket(.s).  For  assistance  with  any  FERC 
(Inline  service,  jilease  email 
FEBCOnlineSnpport@ferc.gov,  or  call 
(880)  208-3870  (toll  free).  For  TTY.  call 
(202)  502-8859. 

Comment  Dote:  5:00  ji.m.  Eastern 
Time  on  Wednesday,  January  30,  2013. 
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Dated;  january  17,  201  a. 

Kiinlierly  I).  Bose. 

SinroidiT. 

IKK  Doc.  21)1:1-01012  Filed  l-20-i:i;  H:4r)  am| 
BILLING  CODE  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ADI 3-4-000] 

Notice  of  Availability  of  the  Report: 
Recommended  Parameters  for  Solid 
Flame  Models  for  Land  Based 
Liquefieo  Natural  Gas  Spills 

I’he  staff  ol  the  Federal  Energy 
Regulatory  (Commission  {FER(C  or 
(Commission)  has  prepared  a  report,  in 
the  ahove-referenced  docket,  examining 
potential  changes  to  LNGFIRE3,  the 
.solid  flame  model  retpiired  hy  the  II.S. 
Depart ment  of  Transportation’s 
regulations  at  Title  49,  (Code  of  Federal 
Regulations  (G.FR),  Fart  193  for 
jiredicting  radiant  heat  from  licpiefied 
natural  gas  (LN(C)  pool  fires  on  land. 

The  report  investigates  the  effects  of 
matching  hoth  individual  modeling 
jiarameters/correlations  to  measured 
experimental  data  and  overall  radiant 
heat  predictions  to  measured  re.snlts 
from  field  experiments.  The  review 
specifically  addresses  experimental  data 
from  the  l^hoenix  large  scale  ENd  fire 
te.sts  on  water  conducted  hv  Sandia 
National  Lahoratories  between  2008  and 
2011  and  from  the  Montoir  large  sc;ale 
EN(C  fire  te.st  over  land  conducted  hy 
(Caz  de  France  in  1989.  FER(C  staff 
concludes  that  LN(CFIRE3.  as  currently 
prescribed  hy  49  (CFR  part  193,  is 
ajipropriate  for  modeling  thermal 
radiation  from  LN(i  pool  fires  on  land 
and  is  suitable  for  use  in  siting  on-shore 
ENG,  facilities.  The  rejiort  is  available 
for  jnihlic  viewing  on  the  FERC’s  Web 
site  (w’ww.fdrc.gov)  using  the  eEihrarv 
link. 

Any  person  wishing  to  comment  on 
the  report  may  do  so.  'Ehe  comment 
jieriod  is  30  days  and  ends  on  Fehruary 
22.  2013.  For  your  convenience,  there 
are  three  methods  you  can  use  to  file 
your  comments  with  the  (Commission. 

Ill  all  in.stances,  jilease  reference  the 
docket  number  (ADI  3-4-000)  with  vour 
submission.  'I'he  (Commission 
encourages  electronic  filing  of 
comments  and  has  expert  staff  available 
to  assist  you  at  (202)  .')02-82.'i8  or 
efiling@f(m:.g()v. 

(1)  '\'ou  can  file  your  comments 
electronically  using  the  eFiling  feature 
on  the  (Commission's  Web  site 
[wn’w.farc.gov)  under  the  link  to 
Documents  and  Filings.  With  eFiling, 


yon  can  jirovide  comments  in  a  variety 
of  formats  hy  attaching  them  as  a  file 
with  your  submission.  New  eFiling 
users  must  first  create  an  account  hv 
clicking  on  “eRegister.”  You  must  select 
the  ty])e  of  filing  you  are  making.  If  you 
are  filing  a  comment  on  a  jiarticnlar 
jiroject.  please  select  ■‘(Comment  on  a 
Filing";  or 

(2)  You  can  file  a  paper  copy  of  your 
comments  hy  mailing  them  to  the 
following  addre.ss:  Kimberly  D.  Bose, 
Secretary.  l^Tideral  fCnergy  Regulatory 
(Commission,  888  First  Street  NE.,  Room 
lA,  Washington,  D(C  2()42(). 

The  study,  as  well  as  anv  comments 
received,  will  he  considered  hv  FI‘CR(C 
staff  during  prejiaration  of  the 
environmental  as.sessments  or 
environmental  imjiact  statements 
produced  for  EN(^  project  ajiplications 
filed  with  the  (Commission. 

Information  about  this  document  is 
available  from  the  (Commission’s  Office 
of  External  Affairs,  at  (8()(i)  2()8-FER(C, 
or  on  the  FER("  Web  site  [www.forc.gov) 
using  the  eEihrarv  link.  ('Click  on  the 
eEihrarv  link,  click  on  “(Ceneral 
Search,’’  and  enter  the  docket  numher 
excluding  the  last  three  digits  in  the 
Docket  Nnmher  field  (i.e.,  ADlC}-4).  Be 
sure  you  have  selected  an  a])propriate 
date  range.  For  assistance,  please 
contact  FER(C  Online  Sujiport  at 
h\u(:()nlitwSu})povt@f(d'(:.gov  or  toll  free 
at  (8()(i)  208  -387(5,  or  for  TTY,  contact 
(202)  .'502-88.'i9. 

In  addition,  the  (Commission  offers  a 
free  .service  called  eSnh.scription  which 
allows  you  to  keeji  track  of  all  formal 
issuances  and  submittals  in  sjiecific 
dockets.  This  can  reduce  the  amount  of 
time  you  sjiend  re.searching  jiroceedings 
hy  automatically  providing  you  with 
notification  of  these  filings,  document 
summaries,  and  direct  links  to  the 
doenments.  (Co  to  www. fere. gov/ 
esiibscri  beiunv.htni. 

Dated:  |anuary  2:i.  21)1  :t. 

Kimberly  D.  Base, 

Seeraldiy. 

|FR  Doc.  2m:)-(n<)24  Filed  l-2‘)-i:i:  11:45  ain| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7019-068] 

Eastern  Hydroelectric  Corporation; 
Notice  Rejecting  Request  for 
Rehearing 

On  December  7,  2012,  (Commission 
staff  i.ssued  an  order  amending  license 
Article  401  for  Ea.stern  Hydroelectric 


(Corporation’s  (Ea.stern  Hydroelectric) 
Ea.st  )uliette  Project  No.  C7()19,  located  on 
the  Ocmulgee  River  in  Ea.st  )uliette, 

Jones  (County.  (Ceorgia. '  On  )anuarv  11, 
2013,  Eastern  Hydroelectric  filed  a 
reiiuest  for  rehearing  of  (Commission 
staffs  order. 

Pursuant  to  section  313(a)  of  the 
Federal  Power  Ac;t  (FPA),-  an  aggrieved 
party  must  file  a  recpiest  for  rehearing 
within  thirty  days  after  the  is.suance  of 
a  Comnii.ssion  decision,  in  this  ca.se  no 
later  than  lanuary  7,  201 3.-*  Becan.se  the 
3()-day  rehearing  deadline  is  .statutorily 
based,  it  cannot  he  extended,  and  the 
reciuest  for  rehearing  filed  by  ])etitioner 
must  he  rejected  as  untimelv.’’ 
Furthermore,  petitioner’s  failure  to  file  a 
timely  recpiest  for  rehearing  constitutes 
acceptance  of  (Commission  staff’s  order.'’ 

This  notice  constitutes  final  agency 
action.  Requests  for  rehearing  hy  the 
(Commission  of  this  rejection  must  he 
filed  within  30  days  of  the  date  of 
issuance  of  this  notice  pursuant  to 
.section  313(a)  of  the  Federal  Power  Act, 
18  H.S.C.  825/  (2008).  and  section 
385.71 3  of  the  Commission’s 
regulations.  18  (CFR  385.713  (2012). 

Dated:  )aniiarv  17.  2()i:i. 

Kimberly  D.  Bose, 

Secivldiy. 

IFK  Dec.  2()i;t-(U<)I4  Filed  l-2‘)-i:i;  »;4.5  ami 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI  3-54-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

Take  notice  that  on  lanuary  18,  2013, 
ANR  Pijieline  ('Comjiany  (ANR),  717 
Texas  Street,  Houston,  Texas  77002— 
2781,  filed  in  Docket  No.  (CPl 3-54-000, 
an  apjilication  pursuant  to  sections 
157.205  and  157.218(h)  of  the 
(Commission’s  Regulations  under  the 
Natural  Cas  Act  (NCA)  as  amended, 
requesting  authorization  to  abandon  an 
11.000  rated  hor.sejiower  compre.ssor 
unit  and  appurtenances,  located  on 


'  /•,>(, ‘./cni  }  Ivdrovlvctrk:  (.'.orji..  141  FldlC  H  02.1 70 
(2012). 

-  10  IJ..S.(:.  02.5/  (2000). 

'.Sec  IH  CFK  ;»!5.2007  (2012)  (.staliiif-  tlial  il  llu; 
last  dav  ol  any  tiino  iioriod  is  a  .Simdav.  Ilm  poriod 
dons  not  (slid  until  tho  clo.si;  of  Iho  ('.oinniission's 
bnsinass  on  Ilm  imxt  Inisiimss  dav). 

'  In  addition,  tim  pinading  as  lilod  is  doliciont. 
and  subjoci  to  dismissal,  bocansn  it  lailod  to  includt 
a  .Stalimmnt  o)  Issims.  as  laupiirod  bv  sootion 
;iti5.71  ;t(i:)(2)  ol  Ilm  Commission's  rogulalions.  10 
CFK  :i05.7i:i((:)(2)  (2012). 

'' iMstorn  Hvtlroaloctric.  141  I''FKC  1|  02.1 7(i 
(2012)  at  Ordoring  l’aiagiai)b  (I). 
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ANR’s  system  at  its  Jena  Compressor 
Station  in  La  Salle  Parish,  Louisiana 
ami  associated  mainline  cajiacity.  The 
authorizations  are  recpiested  under 
ANR’s  blanket  certificate  issued  in 
Docket  No.  CP82-4H0-()()0,'  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  inihlic  inspection. 

ANR  proposes  to  abandon  m  jilace 
Unit  107.  with  appurtenances,  loc.ated 
on  ANR’s  system  at  ANR’s  Jena  CS  in 
La  Salle  Parish,  Louisiana.  This  unit 
was  installed  under  the  authority 
granted  in  CP7()-18:l^  ANR  intends  to 
abandon  Unit  107  because  it  is  not 
needed  to  jirovide  service,  is  oversized 
for  current  flows,  and  such 
abandonment  will  save  on  maintenanc.e 
costs.  'Fhe  proposed  abandonment 
activity  will  not  involve  ground 
disturbance  or  increases  to  operational 
air  or  noi.se  emissions.  The  unit  was  not 
used  to  jirovide  service  to  any  oi  ANR  s 
customers  for  over  two  years.  I  he 
estimated  cost  to  replicate  the  11. 000 
rated  hor.sejiower  compressor  unit 
proposed  to  he  abandoned  is 

$24,084,000.  . 

The  filing  may  also  he  viewed  on  the 
web  at  /d//J.7/innv./e/r;.gov  using  the 
“eLihrarv”  link.  Enter  the  docket 
ninnher  excluding  the  last  three  digits  m 
the  docket  nimiher  field  to  access  the 
document.  For  assistance,  please  contact 
1-ERC  Online  Support  at 
]UinCOnlhwSuppoi't@fin'c.i^ov  or  toll 
free  at  (800)  208-3070,  or  TTY.  c.ontact 

(202)  502-8050.  . 

Any  (piestions  concerning  this 
application  .should  he  directed  to  Rene 
Staeh.  Manager.  Project  Determinations 
&  Regulatory  Administration.  ANR 
Piiieline  Companv,  717  Texas  Street, 
Houston.  Texas,  77002-2701 .  at  (832) 
320-5215  or  fax  (832)  320-0215  or 

Uene  Sta(ib@tvans(:cina(ia.com. 

Any  person  or  the  Commission’s  staff 
mav.  wifhin  00  days  after  issuance  of 
the  instant  notice  iiy  the  Commi.ssion, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CTR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
NCA  (18  CFR  157.205),  a  protest  to  the 
reipiest.  If  no  jirotest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
ai:tivity  shall  he  deemed  to  he 
authorized  effective  the  day  altei  the 
time  allowed  for  filing  a  prote.st.  If  a 
iirotest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  jji'otest,  the  imstant  recpiest 


shall  h(^  treated  as  an  aiiplication  for 
authorization  pursuant  to  Section  7  of 

the  NCA.  , 

Persons  who  wish  to  comment  only 
t)n  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  he 
placed  on  the  Ciommission’s 
environmental  mailing  li.st,  will  receivt; 
copies  of  the  environmental  documents, 
and  will  he  notified  of  meetings 
a.ssociated  with  the  Commission’s 
environmental  review  process. 
Environmental  comment er.s  will  not  he 
retpiired  to  serve  coi)ies  of  filed 
documents  on  all  other  parties. 

However,  the  non-jiarty  commentary 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  doimments  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  jiapcu'  using 
the“eEiling”  link  at  http:// 
u'U'U'./'m.'.gov.  Persons  unable  to  Ide 
electronically  should  submit  an  original 
and  7  copies  of  the  i)rotest  or 
intervimtion  to  tlu;  I'ethual  Energy 
Regnlatory  Commission,  888  Eir.st  Street 
NE..  Washington.  DC  2()42(). 

Dated:  )aiuiary  23.  2013. 

KinilMirly  1).  Hose, 

Sac:  ret  ary. 

H’R  Uoc.  201 3-01  !)2(i  Kilcul  1-20-13;  ami 
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DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 


Notice  of  Staff  Attendance  at 
Southwest  Power  Pool  Regional  Entity 
Trustee,  Regional  State  Committee  and 
Board  of  Directors  Meetings 


'  Soo  Michigan  Wisconsin  I’iiM!  l.ino  Co..  20  I  KRC. 
•II  (i2..305  (10112). 

:!.Soo  Michigan  Wisconsin  I’ipo  lanot.o..  43  I'l  C 
701  (1070). 


The  Federal  Energy  Regulatory 
Commission  (Commission)  hereby  gives 
notice  that  members  of  its  stalf  may 
attend  the  meetings  ot  the  Southwest 
Power  Pool,  Inc.  (SPP)  Regional  Entity 
Trustee  (Rl*^).  Regional  State  Committee 
(RSC)  and  Board  of  Directors,  as  noted 
below.  Their  attendance  is  part  of  the 
Commission’s  ongoing  outreach 

All  mootings  will  ho  hold  at  tho  SI  I 
Coi'iiorate  Offices,  201  Worthen  Drive. 
Little  Rock.  AR  722111.  The  phone 
numher  is  (501)  312-0000. 

SPP  HE 

January  28.  2013  (8:00  a.m.-12:00 
p.m.) 


SPP  use 

Januarv  28,  2013  (1:00  p.m.-5:00 
p.m.) 

SPP  Hoard  of  Diivctors 

January  20.  2013  (8:00  a.m.-3:00  p.m.) 

The  discussions  may  address  matters 
at  issue  in  the  following  proceedings: 

Docket  No.  EROO-451 ,  .Sou//iive.s(  Powor 
Pool,  Inc. 

Doc.ket  No.  ER08-1410.  Southwest 
Power  Pool,  Inc. 

Docket  No.  EROO-8.50,  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl  1-4105,  Southwest 
Power  Pool,  Inc. 

Doc.ket  No.  ER12-140,  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl 2-550,  Sonthwe.st  Power 
Pool,  Inc. 

Doc:ket  No.  ERl 2-801.  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl 2-000.  Southwest  Powei 
Pool,  Inc. 

Docket  No.  ER12-050.  Southwest  Power 
Pool,  Inc. 

Doc;ket  No.  ERl 2-1 01 7.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ER12-1018,  Southwest 
Power  Pool,  Inc. 

Doc:ket  No.  ERl 2-1 170.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ER12-1401,  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-1402.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-1 580.  Southwe^st 
Power  Pool,  Inc. 

Docket  No.  ERl 2-1 772,  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl  2-1 770.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-1 840.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-1 074.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-2202,  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl  2-2300.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-2387.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ER12-2505,  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-2507.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-2525.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl 2-2502.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ERl  2-2048.  Southwest 
Power  Pool,  Inc. 

Docket  No.  ELI  2-2,  Southwest  Power 
Pool,  Inc. 

Docket  No.  ELI 2-47.  Southwest  Power 
Pool.  Inc. 

Docket  No.  ELI  2-51 .  Soidinve.s/  Power 
Pool,  Inc. 

Docket  No.  ELI 2-00,  Southwest  Power 
Pool.  Inc.,  et  al. 


•***im^ 
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Docket  No.  KR12-1818.  The  Einpiw 
I^istrict  Electric  (Jo. 

Docket  No.  FR12-1()71.  tnte/gy 
Arkansas.  Inc. 

Docket  No.  Ii;Ll2-5{).  (Jolden  Ei)rea(l 
Electric  (Jaoperative.  Inc. 

Dock(5l  No.  ER()‘)-ri48.  IT(J  (heat  Plains. 
EEC 

Docket  No.  KR12-I82(j,  Kansas  (Jitv 
Power  fr  Eit>ht  (Jo. 

Docket  No.  ER12-1828.  K(JPlrE  (heater 
Missouri  Operations  (Jo. 

Docket  No.  ERl  1-8728.  Midwest 
Independent  Transmission  System 
Operator.  Inc. 

Docket  No.  ERl  2— 480.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 

Docket  No.  ERl 2-1 577.  Midwest 
Indef)endent  Transmission  System 
Operator.  Inc. 

Docket  No.  ELI  1-84,  Midwest 

Independent  Transmission  System 
Operator.  Inc. 

Docket  No.  ER()9-8(j.  Prairie  Wind 
Transmission.  EE(J 

Docket  No.  ERl 2-1 587,  Public  Sen  ice 
(Jo.  of  Oklahoma 

Docket  No.  ERl  2-1 588.  Southwestern 
Electric  Power  (Jo. 


Docket  No.  ER12-107().  Southwestern 
Electric  Power  (Jo. 

Docket  No.  EROO-85,  T(dlgrass 
Transmission.  EE(J 

Docket  No.  El, 12-28,  Xcel  Energy 
Seryices  Inc.,  et  al. 

Docket  No.  ELI 8-1 5.  Southwestern 
Public  Seryice  (Jompany 

Docket  No.  ELI 8-85,  Southwest(nn 
Public  Seryice  (Jompany 

Docket  No.  KP'l  '.iOtn ,  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl  8-800.  Southwest  Power 
Pool.  Inc. 

Docket  No.  ERl 8-807.  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl 8—459,  Southwest  Power 
Pool.  Inc. 

Docket  No.  ERl 8-470.  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl 8-498,  Southwe.st  Power 
Pool.  Inc. 

Docket  No.  ERl 8-528,  Southwest  Power 
Pool,  Inc. 

Docket  No.  ER18-551,  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl  8— 505,  Sold  Invest  Power 
Pool,  Inc. 

Dock(!t  No.  ERl  8-500,  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl 8-507,  Southwest  Power 
Pool,  Inc. 


Docket  No.  ERl  8— 001,  Southwest  Power 
Pool.  Inc. 

Docket  No.  ERl 8-004,  Southwest  Power 
Pool,  Inc. 

Docket  No.  ERl 8-725,  Southwest  Power 
Pool,  Inc. 

The.se  meetings  are  o])en  to  the 
public. 

For  more  iniormation,  contact  Patrick 
Cilarev,  OlTice  of  Energy  Mark(;t 
Regulation,  Imderal  Energy  Regulatory 
(iommission  at  (817)  249-5987  or 
pat  rick. clare\'@ferc.goy. 

Dated:  januarv  17.  2013. 

Kimberly  1).  Bose, 

SerreUirv. 

|FK  Doc.  20i:j-()l<n7  I'iloii  l-2i)-13:  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERl  3-64-000;  et  al.] 

PacifiCorp,  et  al;  Notice  of  FERC  Staff 
Attendance 


PacilK'.orj)  . 

Deseret  Generation  M  Transmission  (^oopiirativc;.  Inc. 

Nortliwestern  ('.orporation  (Montana)  . 

Portland  (ieneral  Ebictric  (lomjiany  . 

Idaho  Po\v<!r  Company  . 

Public;  .S(!rvic(!  Gom])anv  ol  (Colorado . 

Tcirra-Gcm  Dixie  Valiev.  LtX'.  . 

Tucson  El(u:tric  Powcsr  (;om])anv  . 

tIN.S  EI(K:tric.  Inc . 

Public  Service  (’.omjianv  of  New  Mexico  . 

Arizona  Public  Scsrvicc;  (iomjjany  . 

El  Paso  Elc;clric  Company  . 

Black  Hills  Power.  Inc;.,  c;!  al . 

Blac;k  Hills  (Colorado  Elc!c;tric:  Utility  Comiiany  . 

NV  Encjrgy.  Inc  . 

Cbcwcmnc!  Light.  Enel  and  Powcn  Camipany  . 

Avista  Corporation  . 

Avista  Corjioration  . 

PiigcM  .Sound  Energy  . 

Pugc;t  Sound  Enc;rgy  . 

Bonneville  Power  Administration  . 

(iaiilornia  Incicipcaulcmt  .Svstcnn  Operator  Cor|)oration 


Docket  No.  ERl3-04-0()() 
Doc;ket  No.  ER 1 3-(i.5-()0() 
Docket  No.  ER13-()7-0()() 
Docket  No.  ERl3-(iH-()()() 
Doc:ket  No.  ERl  3-1 27-000 
Doc:ket  No.  ERl 3-7.5-000 
Docket  No.  ERl  3-70-000 
Docket  No.  ERl 3-77-000 
Docket  No.  ERl 3-78-000 
Docket  No.  ERl3-7<)-000 
Doc:ket  No.  ERl 3-82-000 
Doc:ket  No.  ERl 3-91-000 
Doc:ket  No.  ERl  3-90-000 
Doc:ket  No.  ERl  3-97-000 
Doc:ket  No.  ER13-1 0.5-000 
Docket  No.  ERl 3-1 20-000 
Docket  No.  ERl  3-93-000 
Doc:ket  No.  ERl 3-94-000 
Docket  No.  ERl 3-98-000 
Docket  No.  ERl  3-99-000 
Dc)c:ke1  No.  N)  13-1-000 
Doc:ket  No.  ER13-103-000 


Tlu;  Fcideral  Lncngv  Rcigulatorv 
(iommi.ssion  (Commi.ssic)n)  lurrcdiy  givcts 
notice:  tliat  on  jannarv  80,  2018, 
mcmlmrs  of  its  staff  will  attend  a 
mooting  hostetd  by  (California 
IndojKindont  System  Operator  regarding 
the  interregional  coordination 
rc;(]nin;ments  established  by  Order  No. 
loot).  The  agenda  and  othetr  docuiments 
for  the  meetting  will  he  available  at 
https:/ /rnyw. coIumhiagrid.org/ 
OlOOOinter-documents.cfm. 

The  meeting  is  o])en  to  all 
stakeholders  and  (Commission  staff’s 
attendance  is  jiart  of  the  (Commi.ssion's 


ongoing  ontrc:ach  efforts.  The  meeting 
may  discuss  mattetrs  at  issue  in  the 
above  captioned  clc)c:kc;ts. 

Fcjr  Further  Information  (Contact: 
.Susan  Beall  al  Susan. Be(dI@ferc.goy. 

Dalc;d;  january  23,  2013. 

Kimbc:rly  I).  Bose;, 

Secretary. 

|!'K  Doc.  20i::-(n<l21  Fihul  l-2!l-i;i;  8:4.5  anil 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  4254-009] 

Stephen  Phillips,  Brentwood  Dam 
Ventures,  LLC;  Notice  of  Transfer  of 
Exemption 

1 .  By  letter  filed  May  81 , 2()()(i  and 
sui)i)lemented  on  Januarv  15.  2018, 
.Stephen  Bhillijis  and  Brentwood  Dam 
Ventures,  LL(C  informed  the 
(Commi.ssion  that  the  exemption  from 
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liccmsing  for  the  Exeter  River  Hydro  #1 
Project,  FERC  No.  42.54.  originally 
issued  December  1,  1081,'  has  been 
transferred  to  Brentwood  Dam  Ventures, 
EL(i.  The  project  is  located  on  the  Exeter 
River  in  Rockingham  (ionnty.  New 
Hami).shire.  The  transfer  of  an 
exemption  does  not  nKpiire  Commission 
approval. 

2.  Brentwood  Dam  Ventures,  EEC, 
located  at  2.5  Eimerick  Road,  Arundel. 
ME  04040  is  now  the  exemptees  of  the 
Exeter  River  Hydro  #1  Project,  EERC  No. 
4254. 

Dated:  )amiary  17.  201,1. 

Kimlierly  D.  Bose, 

Sacrcldry. 

|FK  Doc.  Filed  1-20-1  :i:  «:4rj  am| 

BILLING  CODE  6717-01-P 


EXPORT-IMPORT  BANK 
Economic  Impact  Policy 

This  notice  is  to  inform  the  jnihlic 
that  the  Ex])ort-lmport  Bank  United  is 
re-notifying  this  transaction  cine  to  a 
recpiest  for  increased  financing.  The 
foreign  borrower  is  recpiesting  a  .$225 
million  direct  loan  to  support  the  exjiort 
of  ajiproximately  .$173  million  in  U..S. 
alnminnm  manufacturing  eciuipment 
and  services  to  a  smelter  in  the  United 
Aral)  Emirates.  The  U..S.  exports  will 
enable  the  foreign  buyer  to  increa.se  its 
production  cajiacity  of  alnminum  by 
about  574, ()()()  metric  tons  of  aluminum 
per  year.  Available  information 
indicates  that  the  majority  of  this  new 
foreign  production  will  he  sold  in  the 
following  markets:  Netherlands,  ja])an. 
United  Arab  Emirates,  United  States, 
.South  Korea,  and  'Fhailand.  The  balance 
of  the  foreign  production  will  he  sold  to 
China,  Cyprus,  Egypt,  France,  Cermany. 
Creece,  Hungary,  Indonesia.  Italy, 
Kenya,  Malaysia,  Philip])ines,  I’oland, 
Romania,  .Slovakia,  .South  Africa,  .Sj)ain, 
iSri  Eanka,  Taiwan.  Turkey,  and  United 
Kingdom.  Interested  jiarties  may  .submit 
comments  on  this  transaction  by  email 
to  economic. impaci@ex]m.gov  or  by 
mail  to  811  Vermont  Avenue  NW.. 

Room  442,  Washington,  DC  20571, 
within  14  days  of  the  date  this  notice 
a])pear.s  in  the  P’ederal  Register. 

Angela  Mariana  Freyre, 

Senior  Vice  President  and  (ieneral  (ionnsel. 
|FR  Doc.  2(U:t-()1<),S(i  Filed  l-2‘l-i:i:  a:4.'>  ami 
BILLING  CODE  6690-01-P 


'  17  F'FRO  11  (>2,:i21 .  Order  Oranting  Fx(!m|)lion 
From  l.ieeiisiiig  ol'a  .Small  HydroHectric  I’rojecI  ot 
.S  Megawatts  or  Less. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

AGENCY:  F’ederal  Communications 
Commission. 

ACTION:  Notice:  retpiest  for  comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  pa])erwork  htirden  and  ;is 
retptired  hv  the  Pajierwork  Reduction 
Act  (PRAJ  of  1995  (44  U..S.C.  3501- 
3520),  the  F’ederal  Communications 
Ciommission  invites  the  general  public 
and  other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s). 
Comments  are  refiuested  concerning: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practii;al  utility: 
the  accuracy  of  the  Commi.ssion's 
hurdeu  estimate;  wav.s  to  enhance  the 
(piality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  res|)ondent.s, 
including  the  u.se  of  automated 
collection  technicpies  or  other  forms  of 
information  technology:  and  ways  to 
further  reduce  the  information  burden 
for  small  business  concerns  with  fewer 
than  25  employees. 

'file  FCC  may  not  conduct  or  sponsor 
a  c;ollection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  No  j)erson  shall  he  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  dis])lay  a  valid  OMB  control 
number. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  he 
submitted  on  or  before  April  1,  2013.  If 
you  anticipate  that  you  will  he 
submitting  PRA  comments,  hut  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  .should 
advise  the  F(X"  contact  listed  below  as 
soon  as  ])o.s,sihle. 

ADDRESSES:  .Submit  your  PRA  comments 
to  Nicholas  A.  l<’ra.ser.  Office  of 
Management  and  Budget,  via  fax  at  202- 
39.5-5107  or  via  Internet  at 
Nichol(is_A._Fr(}ser@omb.eop.eov  and 
to  Judith  B.  Herman,  Federal 
(Communications  Uommission,  via  the 
Internet  at  Ju(iith-b.berm(in@fcc.gov.  'I’o 
submit  your  PRA  comments  by  email 
send  them  to:  PH/\@fcc.go\'. 


FOR  FURTHER  INFORMATION  CONTACT: 
Judith  B.  Herman,  Office  of  Managing 
Director,  (202)  418-0214. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3000-0295. 

77//e;  .Section  90.007(a)(1)  and  (h)(1), 
.Supplemental  Information  to  he 
Furnished  by  Applicants  For  Facilities 
Under  .Suhpart  .S. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  apj)roved  collection. 

Respondents:  Business  or  other  for- 
profit  entities,  not-for-))rofit  in.stitutions 
and  state,  loc:al  or  tribal  government. 

Number  of  Respondents:  3,788 
re.sj)ondent.s;  3,788  respon.ses. 

Estimated  Time  per  Response:  .25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  retiiurement. 

Obligation  To  Respond:  Re{juired  to 
obtain  or  retain  benefits.  .Statutory 
authority  for  this  information  collection 
is  contained  in  47  U..S.(C.  section  3()8(h). 

Tot(d  Annu(d  Burden:  947  hours. 

Total  Annual  Cost:  N/A. 

Privacy  Impact  Assessment:  N/A. 

Nature  and  Extent  of  Confidentialitv: 
1'here  is  no  need  for  confidentiality. 

Needs  and  [ /se.s;  The  Uommission  is 
submitting  this  expiring  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  aj)i)roval  of  an 
extension  request  (no  change  in  the 
public  reporting  requirement). 

This  rule  section  recpiires  the  affected 
applicants  to  submit  a  list  of  any  radio 
fac:ilities  they  hold  within  40  miles  of 
the  base  station  transmitter  site  being 
aj)plied  for. 

This  information  is  used  to  determine 
if  an  a])])licant’s  ])roj)osed  sy.stem  is 
necessary  in  light  of  communications 
facilities  it  already  owns.  .Such  a 
determination  helps  the  Commission  to 
equitably  di.strihute  limited  spectrum 
and  prevents  spectrum  warehousing. 

OMR  Control  Number:  3080-0308. 

Title:  Section  90.505.  Developmental 
0])eration,  .Showing  Recpiired. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  api)roved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  10 
res})ondent.s;  10  respon.ses. 

Estiimded  Time  per  Resjmnse:  2 
hours. 

Frequency  of  Resi)on.se: 
Recordkeeping  requirement. 

Obligation  to  Respond:  Reepured  to 
obtain  or  retain  benefits.  There  is  no 
statutory  authority  for  this  information 
collection. 

Tot(d  Annual  Burden:  20  hours. 

Total  Annual  Cost:  N/A. 
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Privacv  Impdcl  Assnssment:  N/A. 

Ndtiiid  and  Extenl  of  (Jonfidcidicditv: 
There  is  no  need  for  confidentiality. 

Nddds  diid  f/.se.s'.  The  (^oniniission  is 
siihinittiiig  tliis  expiring  information 
collection  to  the  Office  of  Managtmient 
and  Oudget  (OMH)  for  aj)j)roval  of  an 
extension  reepiest  (no  change  in  the 
recordkeeping  requirement).  There  is  no 
change  in  tin;  (iommi.ssion’s  previous 
burden  estimates. 

Section  {)().. 'iO.'j  refjnires  applicants 
projjosing  developmental  operations  to 
snhmit  sn])|)lemental  information 
showing  why  the  authorization  is 
necessary  and  what  its  n.se  will  he. 

This  requirement  will  he  ii.sed  hy 
(Commission  staff  in  evaluating  the 
ap})licant’s  need  for  such  frtKpiencies 
and  the  interference  ])otential  to  other 
stations  oj)erating  on  the  proposed 
frixpiencies. 

OMB  C.ontrol  Niiinhdr:  3()()()— ()3.‘j.'i. 

Title:  Rate-of-Return  Monitoring 
Rejjorts. 

Fond  Numlxns:  RXC  Forms  492  and 
492-A. 

Tvpe  of  Review:  Kxtension  of  a 
currently  aj)j)roved  ct)llection. 

Respondents:  Business  or  otlna'  for- 
profit  entities. 

\hnnher  of  Respondents:  80 
respondents;  80  responses. 

Estinuited  Time  per  Res])onse:  8 
hours. 

Fre(]uency  oj  Resf)onse:  Annual 
reporting  recjiiirement  and 
record keej)ing  requirenumt. 

()l)li>’dtion  to  Respond:  Mandatory. 
Statutory  authority  for  this  information 
collection  is  contained  in  47  IJ.S.C. 
.sections  100.  101, 209(h)  and  220  as 
amended  by  the  Communications  Act  of 
1934,  as  amended. 

Tot(d  Anmidl  Burden:  040  hours. 

Tot(d  Anmidl  (lost:  N/A. 

Privdcy  Inifnict  Assessment:  N/A. 

Not  me  and  Extent  oj  (lonfidentidlitv: 
In  most  cases,  the  rat(!-of-return  rej)orts 
do  not  recpiire  submission  of  any 
confidential  or  commercially-.sensitive 
data.  The  areas  in  which  detailed 
information  is  re(|uired  are  fnllv  subject 
to  regulation.  If  a  res|)ondent  finds  it 
nece.ssary  to  submit  confidential  or 
commercially-.sensitive  data,  they  mav 
do  .so  under  47  (CFR  0.4.19  of  the 
(Commi.ssion’s  rides. 

Needs  ond  t/.se.s;  The  (Commission  is 
.sid)mitting  this  expiring  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  ap))roval  of  an 
extension  recpiest  (no  change  in  the 
reporting  and/or  recordkeeping 
reepurements). 

The  filing  of  F(CCC  Forms  492  and  492- 
A  is  reepnred  by  47  CFR  O.'j.OOO  of  the 
(Commission’s  rules.  F(CC  Form  492  is 


filed  by  each  local  exchange  carrier 
(LEC)  or  gron|)s  of  carriers  who  file 
individual  access  tariffs  or  who  are  not 
snhj(!ct  to  sections  ()1 .41  through  (>1.49 
of  tin;  (Commission’s  rules.  Each  LE(C,  or 
group  of  affiliated  carriers,  subject  to  the 
])reviously  stated  .sections,  file  F(C(C 
Form  492-A.  These  data  i)rovide  the 
neces.sarv  detail  to  enable  the 
(Commission  to  fidfill  its  regnlatorv 
responsibilities. 

The  (Commi.ssion  has  grantcul  ATt<:T, 
Verizon,  legacy  CJwe.st,  and  other 
similarly-situated  carriers  forbearance 
from  FCC  f’orm  492-A.  See  Petition  of 
ATirT  Inc.  for  Eorhedi'diice  under  47 
U.S.CI.  160  from  Enforcement  ofdertuin 
of  the  (lonnnission’s  (lost  Assignment 
Rules.  \V(I  Docket  Nos.  07-2 1! 05-342, 
Memorundum  Opinion  ond  Order.  23 
FCC  Red  7302  (2008)  (AT&T  (Cost 
Assignment  Forbearance  Ordca  ),  pet.  for 
recon  pending,  pet.  for  review  pending. 
NASUdA  V.  E(l(l.  (Case  No.  08-1228  " 
(D.C.  (Cir.  filed  )une  23,  2008);  Seivice 
Qudlitv.  (lustomer  Sdtisfuction, 
Infrustructure  and  Operating  Data 
(lathering.  W(C  Docket  Nos.  08-190,  07- 
139,  07-204,  07-273, 07-21, 
Memorandum  ()])inion  and  Order  and 
Notice  of  Froj)o.sed  Rulemaking,  23  E(l(l 
Red  13747  (2008)  (Verizon/Qwe.st  (Cost 
Assignment  Forbearance  Order),  pet.  for 
recon.  pending,  pet.  for  review  pending. 
NASdVA  V.  Fdd.  (Case  No.  08-13.13 
(D.C.  (Cir.  filed  Nov.  4,  2008). 

Despite  this  forbearance,  the 
(Commission  seeks  OMB  ai)])roval  for 
the  extension  of  this  information 
collection  for  thnu)  years  because 
petitions  for  reconsideration  and  review 
of  those  forbearance  decisions  are 
currently  jjending  before  the 
(Commission  and  the  U.S.  Court  of 
Ap])eals  for  the  D.(C.  Circuit, 
respectively. 

OMR  dontrol  Number:  3080-082,1. 

T’/f/e;  Section  24.103,  (Con.struction 
R(!(iuirements. 

Form  Number:  N/A. 

Tvpe  o/  /tev/eiv;  Extension  of  a 
currently  ajjproved  collection. 

Respondents:  Individuals  or 
hou.seholds,  business  or  other  for-])rofit 
entities,  not-for-profit  entities  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  .1 
respondents;  90  re.sj)on.ses. 

Estimated  Time  per  Response:  ..1 
hours  to  3  hours. 

Frequency  of  Response:  On  occasion, 

.1  and  10  year  rej)orting  reepurements 
and  recordkeeijing  requirement. 

Obligation  to  Respond:  Riujuirinl  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
is  contained  in  47  U.S.(C.  section  303  as 
amended  by  the  (Communications  Act  of 
1934,  as  amended. 


Total  Annual  Burden:  102  hours. 

Toi(d  Annual  do.st:  .S41 .000. 

Privacy  Impact  Assessment :  Yes.  Tin; 
F(C(C  maintains  a  svstem  of  record  notice 
(SORN),  F(CC/\VT13-1.  “Wireless 
Services  Licensing  Records,’’  that  covers 
the  collection.  pur])o.se(s),  storage, 
safeguards  and  dispo.sal  of  the 
personally  identifiable  information  (Pll) 
that  individual  F(CS  lie  ense(!s  maintain 
under  47  CFR  24.103  of  the 
(Commi.ssion’s  rules. 

Nature  and  Extent  of  donfidentialitv: 
Tluae  is  a  need  for  confidentiality.  See 
Privacy  Impact  As.sessment  above  and 
in  the  supporting  statement  (item  10) 
when  this  collection  is  submitted  to 
OMB  for  review  and  aj)j)roval. 

Needs  and  Uses:  The  Commission  is 
submitting  this  expiring  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  apjn  oval  of  an 
extension  recpiest  (no  change  in  the 
reporting  and/or  recordkee])ing 
requirement). 

The  (Commission’s  narrowband 
Personal  (Communications  Service  (P(C,S) 
rules  will  imjjrove  the  efficiency  of 
spectrum  use,  rcKluce  the  regulatory 
burden  on  spectrum  users,  encourage 
competition,  and  |)romote  service  to  the 
largest  feasible  number  of  users. 

Specifically,  this  collection  recpiires 
that  nationwide  narrowband  P(C.S 
licensees  must,  under  this  ruh;  section, 
to  notify  the  ITCC  hy  filing  F(C(C  Form 
801,  no  later  than  1.1  days  after  the  end 
of  the  .1  year  period  following  the  initial 
grant  of  their  licen.se,  indicating  that 
they  ))lan  to  .satisfy  the  alternative 
recpiirements  to  provide  “substantial 
.service”.  ALso  under  this  rule  section. 
uj)on  meeting  the  .1  and  10  year 
benchmarks  in  (a),  (h)  and  (c)  of  this 
subsection,  licensees  shall  notify  the 
Commission  by  filing  F(CC  Form  801 
and  including  a  map  and  other 
su])])orting  documentation  that 
demonstrate  the  required  geograjdiic 
area  coverage,  po])idation  coverage,  or 
substantial  service  to  the  licen.sed  area 
within  1.1  days  of  the  exjjiration  of  the 
relevant  period  has  been  met. 

OMR  dontrol  Number:  3080-1082. 

Title:  .Schools  and  Libraries  Universal 
.Sn|)|)ort  Mechanism — Notification  of 
Ecpiipment  'rransfers. 

Form  Number:  N/A. 

Tvpe  of  Review:  Extension  of  a 
currently  a])])roved  collection. 

Respondents:  Business  or  other  for- 
profit  entities,  not-for-])rofit  institutions 
and  state,  local  or  tribal  government. 

Number  of  Respondents:  100 
res])ondents;  100  responses. 

Estimated  Time  per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
rejjorting  recpiirement,  recordkeeping 
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reciiiireinent  and  tliird  jjarty  di.sclosuro 
r(!{|uireinent. 

Ohli^diion  to  ItesfHind:  Reciuired  to 
obtain  or  retain  beneiits.  Statntorv 
antliority  for  this  information  collection 
is  contained  in  47  IJ.S.d  sections  l.'il, 
iri4(i),  154(j),  2()l-2{).'5.  214,  2.'j4  and 
403. 

Total  Annual  Bnrdan:  100  bonrs. 

Total  Annual  Cost:  N/A. 

Privacy  Impact  Assessment:  N/A. 

Nature  and  Extent  of  Confidentialitv: 
There  is  no  need  for  confidentiality. 

Needs  and  Uses:T\m  Commission  is 
submitting  this  expiring  information 
collection  to  the  Office  of  Management 
anti  budget  (OMB)  for  apjjroval  of  an 
extension  request  (no  change  in  the 
public  reporting,  recordkeejung  and/or 
third  ])arty  disclosure  requirements). 

'file  Commission  is  rejjorting  an  80 
hour  increase  in  the  total  annual 
burden.  This  change  is  due  to  an 
increase  in  the  number  of  resjjondents 
filing  ecjiiijnnent  transfer  notifications 
due  to  an  increase  in  school  closings 
and  consolidations. 

In  the  event  that  a  recipient  of 
e(iui])ment  j)urchased  with  E-rate  funds 
is  permanently  or  ttmiporarily  closed 
and  the  e(|ui])ment  is  transferred,  the 
transferring  entity  must  notify  l)SA(]  of 
the  transfer,  and  both  the  transferring 
and  receiving  entities  must  maintain 
detailed  records  documenting  the 
transfer  and  the  reasons  for  the  transfer 
for  a  period  of  five  years.  The  purpose 
of  this  notification  is  to  prevent  waste, 
fraud  and  abu.se. 

l-’etleral  Coinimmications  Coniinission. 
Marlene  II.  Dortch, 

Secretary. 

II'K  Doc.  2()i:j-(n««!)  Filoci  8:4.')  am| 

BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being 
Submitted  for  Review  and  Approval  to 
the  Office  of  Management  and  Budget 

AGENCY:  Federal  Communications 
('.ommi.ssion. 

ACTION:  Notice  and  nKpie.st  for 
comments. 

SUMMARY:  'I’be  Federal  Communications 
Commission  (FCC),  as  part  of  its 
continuing  effort  to  reduce  pajterwork 
burdens,  invites  the  general  })ublic  and 
other  Federal  agencies  to  take  this 
opj)ortunity  to  comment  on  the 
following  information  collection,  as 
nupiired  by  tbe  Faj)erwork  Reduction 
Act  (FRA)  of  199.5.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 


currently  valid  control  number.  No 
person  shall  be  subject  to  any  })enalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  FRA  that 
does  not  display  a  valid  control  numh(!r. 
Comments  are  nuiuested  concerning 
whether  the  pro|)os(!d  collection  of 
information  is  neces.sarv  for  the  ])roper 
])erformauce  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utilitv: 
the  accuracy  of  the  (iommi.ssion’s 
burden  estimate;  ways  to  enhance  the 
(piality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniciues  or  other  forms  of 
information  technology;  and  wavs  to 
further  reduce  the  information 
collection  burden  on  small  business 
concerns  with  fewer  than  25  emj)lovee.s. 
The  F(X^  may  not  conduct  or  spon.sor  a 
collection  of  information  unless  it 
disjdays  a  currently  valid  control 
number.  No  person  sball  be  subjec;!  to 
any  ]3enalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  tbe 
FRA  that  does  not  display  a  valid  Office 
of  Management  and  Budget  (OMB) 
control  nnmb(;r. 

DATES:  Written  comments  should  be 
submitted  on  or  before  March  1, 2013. 

If  you  anticipate;  that  von  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  witbin  the  ])eriod  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  below  as  soon  as 
j)o.ssible. 

ADDRESSES:  Direct  all  FRA  comments  to 
Nicholas  A.  Fraser,  OMB,  via  fax  202- 
39.5-.5107,  or  via  email 
Nicholas_A._Fraser@omh.eop.gov:  and 
to  Cathy  Williams,  FCC,  via  email 
PnA@fcc.gov  and  to 
Cathy.  W iiiiams@fcc.gov.  Include  in  the 
comments  the  OMB  control  number  as 
shown  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection,  contact  Cathy 
Williams  at  (202)  418-2918.  To  view  a 
cojjy  of  this  information  collection 
re(juest  (ICR)  submitted  to  OMB:  (1)  Co 
to  the  Web  page  hit p://\v\viv. regin fo.gov/ 
public/do/PRAMain,  (2)  look  for  tbe 
section  of  the  Web  page  called 
“Currently  Under  Review,”  (3)  click  on 
the  downward-]K)inting  arrow  in  the 
“Select  Agency”  box  below  the 
“Cnrrentlv  Under  Review”  heading,  (4) 
select  “Federal  Communications 
Commission”  from  the  li.st  of  agencies 
jiresented  in  the  “Select  Agency”  box, 
(.5)  click  the  “Submit”  button  to  the 
right  of  the  “Select  Agency”  box,  (8) 


when  the  list  of  FCC  IC'Rs  currently 
under  review  apj)ear.s,  look  for  the  OMB 
control  number  of  this  ICR  and  then 
click  on  the  K'.R  Reference  Number.  A 
cojjy  of  the  FCC  submi.ssion  to  OMB 
will  be  disj)layed. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3()()0-xxxx. 

77//e;  Establishment  of  a  Fublic  Safety 
Answering  Foint  Do-Not-(]all  Registrv, 
CC. 

Docket  No.:  1 2-1 29. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
])rofit  entities;  Federal  Ciovernment; 
Not-for-profit  institutions;  State  Local  or 
Tribal  C  Government. 

Number  of  Respondents  and 
Responses:  108, 500  respondents; 
1,448.333  responses. 

Estimated  Time  per  Response:  30 
minutes  (..50  hours)  to  2  hours. 

Frequency  of  Respon.se: 
Recordkee])ing  requirement:  Annual, 
monthly,  on  occasion  and  one-time 
reporting  requirements. 

Obligation  To  Respond:  Recpiired  to 
obtain  or  retain  benefits.  'I’lie  statutory 
authority  for  the  information  collection 
retpiirements  is  found  in  the  Middle 
(ila.ss  Tax  Relief  and  )ob  Creation  Act  of 
2012,  Fublic  Law  112-98,  Februarv  22, 
2012. 

Tot(d  Annual  Rurden:  792,887  hours. 

Tot(d  Annued  Cost:  None. 

Nature  and  Extent  of  Confidentieditv: 
An  assurance  of  confidentiality  is  not 
offered  because  this  information 
collection  does  not  require  the 
collection  of  jjersonally  identifiable 
information  from  individuals. 

Privacy  Impact  As.sessment:  No 
im])act(,s). 

Needs  and  f  /se.s.  The  rules  atlopted 
herein  establish  recordkeeping 
requirements  for  a  large  variety  of 
entities,  including  small  busine.ss 
entities.  First,  each  Fublic  Safety 
Answering  Foint  (FSAF)  may  designate 
a  representative  who  shall  b(;  recjiured 
to  file  a  certification  with  the 
administrator  of  the  FSAF  regi.stry  that 
they  are  authorized  to  place  numl)er.s 
*89823  onto  that  regi.stry.  'I’he 
designated  I’SAF  repre.sentative  shall 
j)rovide  contact  information  including 
the  FSAF  rej)resented,  name,  title, 
address,  telej)hone  number  and  email 
addre.ss.  Verified  FSAFs  shall  be 
permitted  to  upload  to  the  registrv  any 
FSAF  telephone  associated  with  the 
provision  of  emergency  services  or 
communications  with  other  public 
safety  agencies.  On  an  annual  basis 
designated  FSAF  repre.sentatives  shall 
access  the  registry,  review  their 
numl«;rs  and  remove  any  ineligible 
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numl)ers  from  the  registry.  Second,  an 
operator  of  automatic  dialing  equipment 
(OADli)  is  prohibited  from  contacting 
any  number  on  the  I’SAO  registry.  Each 
OAIIE  most  register  for  access  to  the 
I’SAl’  nigistry  by  |)roviding  contact 
information  wbicb  includes  name, 
business  address,  contact  person. 
tel(;|)bone  number,  email,  and  all 
oiitboinul  telephone  numbers  n.sed  to 
place  aulodialed  calls.  All  such  contact 
information  must  be  ujKlated  within  30 
days  of  any  change.  In  addition,  the 
oADE  must  certify  that  it  is  accessing 
the  registry  solely  to  j)revent  autodialed 
calls  to  numbers  on  the  regi.strv.  An 
OADE  must  acce.ss  and  einjilov  a 
version  of  the  1\SAP  registry  obtained 
from  the  registry  admini.strator  no  more 
than  31  days  prit)r  to  the  date  anv  call 
is  made,  and  maintain  record 
dociniKinting  this  process.  No  person  or 
entity  may  sell,  rent,  lease,  purchase, 
share,  or  use  the  FSAP  registry  for  anv 
|)urpose  expect  to  comj)ly  with  onr  rules 
prohibiting  contact  with  numbers  on  the 
nigistry. 

I’edcual  Doiiimunications  (Aunniission. 
Marlene  II.  l)orli:li, 

Srcralan'. 

|FK  Doc.  2(li;t-01«77  Kiliul  l-2i)-i:c  anil 
BILLING  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements  Filed 

The  (Commission  hereby  gives  notice 
of  the  filing  of  the  following  agreements 
under  the  Shipping  Act  of  15)84. 
Interested  jiarties  may  submit  comments 
on  the  agreements  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  21)573,  within  ten  days 
of  the  date  this  notice  apj)ears  in  the 
Federal  Register.  Copies  of  the 
agreements  are  available  through  the 
(Commi.ssion's  Web  site  (\\'\\’\v.fnic.f>ov) 
or  by  contacting  the  Office  of 
Agreements  at  (2()2)-.‘i23-.')75)3  or 
ir(i(ie(inaJysis@fmc.^ov. 

Agmanwnt  No.:  0115)(i2-(){)5). 

Titio:  Consolidated  Cba.ssis 
Management  Fool  Agreement. 

Paiiies:  The  Or:ean  ("arrier  Equipment 
Management  A.ssociation  and  its 
member  lines;  the  As.sociation’s 
subsidiary  Consolidated  (Chassis 
Management  Id.C  and  its  affiliates:  CCM 
Holdings  LIXC;  CCM  l^iols  LL(C  and  its 
sulisidiaries;  Matson  Navigation  Co.; 
and  Westwood  Sbijiping  lanes. 

Piling  Party:  jeffrey  F.  Lawrence.  ICsij.; 
Cozen  O'Conner;  1827  1  Street  NW., 
Suite  1100:  Wa.sbington,  DC  2()n()8- 
4007. 

.Syno/xs/.s;  The  amendment  would 
revise  the  agreement  to  exjiand 


participation  on  the  CCMI^  Coverning 
lloard  and  pool  boards,  and  clarify  that 
a  majority  of  members  on  such  boards 
shall  be  (XCEMA  members.  The 
amendment  would  also  delete  (Crowley 
Maritime  (Corporation,  (Crowley  f.atin 
America  Services.  l.L(C  and  (Crowley 
(Caribbean  Services.  LIXC  as  parties,  and 
change  the  name  of  (C(CM  affiliate  (C(CM 
Holdings  IdXC  to  (Consolidated  (Chassis 
Enterprises  LL(C. 

AgroanianI  No.:  01215)3-000. 

Titlo:  Siem  (Car  (Carrier  Pacific  AS/ 
(Conqiania  Sud  Americana  de  Vapores 
S.A.  Sjiace  (Charter  Agreement. 

Portias:  Siem  (Car  (Carrier  Pacific  AS 
and  (Compania  Sud  Americana  de 
Vapores  ,S.A. 

Piling  Party:  Asblev  W.  (Craig  Es{|.: 
Venable  LLP;  .'j7.'i  Seventh  Street  NW.. 
Washington,  IXC  20004. 

Synof}sis:T\m  agreement  authorizes 
the  parties  engage  in  a  limiteil  range  of 
cooperative  activities,  including  but  not 
limited  to,  ve.ssel  space  chartering  in  the 
trade  between  the  IJ.S.  West  (Coast  on 
the  one  band,  and  (China,  Japan  and 
Korea  on  the  other  band. 

I5y  Order  ol  the  l'’ed(!riil  MariliiiK' 
(Cominission. 

Dated:  |aiuiarv  25,  201 :). 

Rachel  l)icki)n. 

Assistant  Sacratarv. 

|1K  tioc.  20i:i-01!l‘l4  Filed  l-2!)-i:i:  «:4.'i  ani| 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

The  (Commission  gives  notice  that  the 
following  ajjplicants  have  filed  an 
apjilication  for  an  Ocean  Transportation 
Intermediary  (OTl)  license  as  a  Non- 
Ve.ssel-Operating  (Common  (Carrier 
(NVO)  and/or  Ocean  Fndgbt  Forwarder 
(OFF)  pursuant  to  section  15)  of  the 
Sbi])})ing  Act  of  15)84  (48  U.S.C.  401 01). 
Notic:e  is  also  given  of  the  filing  of 
a])plications  to  amend  an  existing  OTl 
license  or  the  Qualifying  Individual  (QI) 
for  a  licen.see. 

Interested  jMir.sons  may  contact  the 
Office  of  Ocean  Transportation 
Internuidiaries,  Federal  Maritime 
(Commission.  Washington,  D(C  20.173,  by 
telephone  at  (202)  .123— ,1843  or  bv  email 
at  ()TI@fnu:.gov. 

(Champion  International  Moving,  l,td. 
(NVO  8c  OFF)  One  (Champion  Way, 
(Canonsburg,  i^A  11317.  Officers; 
Ronald  A.  Smith,  Priisident  (Ql). 
Ronald  (C.  Schmitt,  Vice  President. 
Application  Type:  Add  Ol-'F  Service. 
Easy  Sbipjiing  (Cori)oration  (NVO  8c 
()FF),  105)40  S.  Keating  Avenue,  Unit 
313,  Oak  Lawn,  IL  80413.  Officer: 


Ahmed  Sadek,  President  (Ql). 
Application  Tvjie;  New  NVO  8c  OFF 
Liccm.se. 

Miami  Freight  8c  I.ogistics  Services,  Inc. 
(NVO  8c  OI'F).  3830  NW  78tb  .Street, 
Miami,  FL  33143.  Officers:  .Syed  H. 
Hussaini,  Vice  President  (QI), 
Mobamed  Abouebnaati,  President. 
A])plication  Tvjie:  New  NVO  8c  OFF 
Licen.se. 

Naca  l.ogistics  (USA),  Inc.  dba  Brennan 
International  Transport,  dba  Brennan, 
dba  (Conterm  (Con.solidation  .Services, 
dba  (Conterm,  dba  Direct  (Container 
liiK!,  dba  D(CL,  dba  Ocean  World 
Shipping,  dba  OWS,  dba  Ocean 
Exjiress,  dba  Oceanexpress  Vanguard 
Logistics  .Services,  dba  Vanguard 
(NVO),  817  East  230tb  .Street.  (Carson, 
(CA  5)0741.  Officers:  Ank  de  Rons, 
Director  (Ql),  Hans  Mikkelsen. 
President.  Ajijilication  Tyjie:  Ql 
(Change. 

Nautical  .Sbipjiing  Line  (PVT.)  Limited 
dba  Nautical  Sbijiping  Line  (NVO), 
3/G,  Block-8  P.E.U.H.S.,  Karachi, 
Pakistan.  Officers:  Asif  Ali,  Vice 
President  (QI).  Ayaz  7\li,  President. 
Ajiiilication  Tyjie:  New  NVO  Licen.se. 
.S8cR  Marine  Services  B.V.  Inc.  (NVTl), 
Rivierweg  1, 3181  (CM  Rboon, 
Hoogvliet.  Rotterdam,  Netherlands. 
Officers:  Peter  F.  .Sjiiering,  President 
(Ql),  Ronald  de  Roo,  Director. 
Ajijdication  Tvjie:  New  NVO  fdcen.se. 
Sju-int  Global  Inc  (NVO  8:  OFF).  3731 
NW  (Cary  I’arkway.  Suite  102,  Gary, 

N(C  27113.  Officers:  (agadeeswari 
(Cbandramouleeswaran,  I’nisident 
(Ql),  .Saras wat hi  Laksbmanan, 
Secretary.  Ajijilication  Tvjie:  Add 
OFF  Service. 

Hua  Yang  Transjiortation  (Co.  (NVO), 
1410  (Clenn  Gurti.ss  Street,  Garson.  (CA 
5)0748.  Officers:  Merlinda  V.  Tan. 

(COO  (QI),  Yanzbong  Ding,  President. 
Apjilication  Tyjie:  Name  Gbange  to 
Firstrans  International  Go. 

Transjiorte.s  Zuleta.  Inc.  (NVO),  844  W. 
Flagler  Street,  Miami,  FL  33130. 
Officers:  Garmen  L.  Rodriguez, 
Treasurer  (QI),  Jaccjueline  Morales. 
President.  Ajijilication  Tvjie:  QI 
(Change. 

Universal  (Containers,  LL(C  (NVO  8; 

OFF),  11780  Ventura  Blvd.,  .Suite  840, 
Encino,  (CA  5)1438.  Officers:  Ajay  R. 
Ratbod,  Manager  (QI),  Amir  Magbami, 
President.  Ajijilication  Tvjie:  New 
NVO  8:  OFF  l.icense. 

By  )h(!  (Coinniission. 

Dated:  |amiary  2.1.  2013. 

Rachel  E.  Dickon, 

A ssis tant  Sacivtarv. 

|FK  Doc.  2(n:i-()l<)<l2  Filed  1-2!t-i:i:  8:4.1  am| 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

'I’lu!  companies  listed  in  this  notice 
have  applied  to  the  Board  for  ap])roval, 
j)nrsnant  to  the  Bank  Holding  (]oinpanv 
Act  of  Ih.'jh  (12  II.S.C.  1841  et  Sf^q.) 

(BUG  Act),  Regulation  Y  (12  CFK  Bart 
225),  and  all  other  applicable  statutes 
and  regulations  to  Become  a  hank 
holding  company  and/or  to  accjiiire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  hank  or 
hank  holding  com])any  and  all  of  the 
hanks  and  nonhanking  comj)anies 
owned  by  the  hank  holding  companv, 
including  the  companies  listed  below. 

'rhe  a])plications  li.sted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  'I’he  aiijolications  will  also  he 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  exjiress  their  views  in 
writing  on  the  standards  enumerated  in 
theBHG  Act  (12  U.S.G.  1842(c)).  If  the 
])roj)osal  also  involves  the  acciuisition  of 
a  nonhanking  companv,  the  review  akso 
includes  whether  the  accjuisition  of  the 
nonhanking  comjjany  complies  with  the 
standards  in  section  4  of  the  BUG  Act 
(12  U.S.G.  1843).  Unle.ss  otherwise 
not(!d,  nonhanking  activiti(;s  will  he 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  a])plications 
mu.st  he  received  at  the  Re.serve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Fehruarv  25, 
2013. 

A.  Federal  Reserve  Bank  of  Kansas 
Gity  (Dennis  Denney,  Assistant  Vice 
President)  1  Memorial  Drive,  Kansas 
Gity,  Mis.souri  04108-0001: 

1.  Wfiststar  Bancorp,  Albuquerque, 
New  Mexico;  to  become  a  hank  holding 
company  through  the  acquisition  of  100 
j)(!rcent  of  the  voting  shares  of  Sunrise 
Bank  of  Alhiupienjue,  Albuquerque, 

New  Mexico. 

B.  Federal  Reserve  Bank  of  Dallas  (E. 
Ann  Worthy,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Str(itc<’i(:  (nowili  Bank  Incorporated 
and  Stratcf’ic  (Irowth  Bancorp 
Incorporated,  both  of  El  Paso,  'Dixas;  to 
acquire  100  percent  of  the  voting  shares 
of  New  Mexico  Ban(|nest  Gorjjoration, 


Santa  Fe,  New  Mexico,  through  the 
merger  of  its  wholly  owned  merger 
suhsidiarv,  NM  Eoho  Ac(juisition 
Gorporation,  and  thercihy  accpiire  Fir.st 
National  Bank  of  Santa  Fe,  Santa  Fe, 
New  Mexico. 

In  addition,  in  connection  with  this 
ap|)lication.  A])plicants  have  also 
applied  to  accjuire  First  Santa  Fe 
Advisors,  LEG  and  thereby  engage  in 
advisory  and  investment  activities,  and 
Fdrst  Santa  Fe  In.surance  Services,  Inc., 
to  engage  in  insurance  activities,  both  of 
Santa  Fe,  N(!w  Mexico,  and  thereby 
engage  in  inve.stment  advisory  and 
insurance  activities,  pursuant  to 
sections  225.28(1))(1 1)  and  (1))(8)  of 
Regulation  Y. 

Hoard  of  Governors  of  the  l■’(!(leral  Restirve 
.Syst(!iii,  lanuary  2.5,  20i:t. 

Margaret  Mc(3oskey  Shanks, 

Deputy  Secretary  oj  the  Board. 

|FK  Doc.  2()1:M)1<I81  Fil(!(l  8:4.'j  am| 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[Document  Identifier:  HHS-OS-18596-60D] 

Agency  Information  Collection 
Activities;  Proposed  Collection;  Public 
Comment  Request 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  section 
350(j(c)(2)(A)  of  the  Paj)erwork 
Reduction  Act  of  1995,  the  Office  of  the 
Secretary  (OS),  Dejtartment  of  Health 
and  Human  Services,  announces  j)lans 
to  submit  an  Information  Gollectiou 
Request  (IGR),  de.scribed  below,  to  the 
Office  of  Management  and  Budget 
(OMB).  The  1C]R  is  for  extending  the  use 
of  the  a])proved  information  collection 
a.ssigned  OMB  control  number  0990- 
0220,  which  expires  on  July  31,  2013. 
Prior  to  submitting  that  IGR  to  OMB,  OS 
seeks  comments  from  the  jnihlic 
regarding  the  burden  estimate,  below,  or 
any  other  as})ect  of  the  I(3<. 

DATES:  Gomments  on  the  IGR  must  he 
received  on  or  before  Aj)ril  1, 2013. 
ADDRESSES:  Submit  your  comments  to 
In  form  at  ion.  CoIIectionCIearan  ce@ 
hhs.gov  or  by  calling  (202)  090-0102. 


FOR  FURTHER  INFORMATION  CONTACT: 

Information  Gollec:tion  Glearance  staff. 
Information .  CoHectionCJearance® 
hhs.gov  or  (202)  05)0-0102. 

SUPPLEMENTARY  INFORMATION:  When 
submitting  comments  or  reejuesting 
information,  please  include  the 
document  identifier  HHS-()S-18590- 
OOD  for  reference. 

Information  (Collection  Becpiest  Title: 
Voluntary  Academic  and  Industrv 
D1  n  IS  Partner  Survevs. 

OMB  No.:  0990-0220. 

Abstract:  To  comply  with  Fi.O.  12802 
and  5  U.S.G.  305,  the  Department  of 
Health  and  Human  Services  j)lans  to 
continue  surveying  its  grant  recipients 
and  contractors  over  a  three  year  j)eriod 
to  comi)ile  and  evaluate  their  o])inions 
about  the  Department's  grants  and 
acquisition  processes,  ultimately  to 
improve  our  business  proces.ses.  The 
survey  is  voluntary.  This  is  an 
extension,  without  change,  of  a 
currently  ap])roved  collection.  The 
respondents  are  vendors  and  grant 
recipients.  The  ])urpose  of  the 
information  collection  is  for  program 
evaluation  and  program  planning  or 
management.  The  freciuencv  of 
collection  is  every  three  years  (38- 
month  cycle).  The  (piestionnaire  takes 
10  to  15  minutes  to  complete. 

Need  and  Proposed  Use  of  the 
Information:  The.  purpose  of  the 
information  collection  is  for  ])rogram 
evaluation  and  program  planning  or 
management. 

Likely  Bespondents:  Vendors.  Grant 
Recipients. 

Barden  Statement:  Burden  in  this 
context  means  the  time  expended  by 
persons  to  generate,  maintain,  retain. 
disclo.se  or  jirovide  the  information 
reejuested.  This  includes  the  lime 
needed  to  review  in.structions.  to 
develop,  acciuire,  install  and  utilize 
technology  and  sy.stems  for  the  jjurpo.se 
of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  to  train 
jjer.sonnel  and  to  he  able  to  re.sj)ontl  to 
a  collection  of  information,  to  search 
data  sources,  to  com])lete  and  review 
the  collection  of  information,  and  to 
transmit  or  otherwise  di.sclose  the 
information.  The  total  annual  burden 
hours  estimated  for  this  IGR  are 
summarized  in  the  table  below. 
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Total  Estimated  Annualized  Burden— Hours 


Type  of  respondent 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
hours 

Vendors . 

Grant  Recipients  . 

Total . 

1000 

1667 

1 

1 

12/60 

10/60 

200 

279 

479 

(XS  sjMJciricallv  requests  comments  on 
(1)  the  necessity  and  utility  oi  the 
pro])osed  intbrmation  collection  for  the 
proper  performance  of  the  agency's 
functions,  (2)  the  accuracy  of  the 
estimated  burden.  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  he  collected,  and  (4)  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Keilli  A.  'ITi(:ki;r, 

Information  (iolloclion  (iloaranco  Officor. 

IKK  Doc.  :i(n;j-01<m<t  Filod  K:4.")  ami 

BILLING  CODE  4150-24-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-13-0212] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  C^ontrol  and 
Prevention  (CDC.)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  conqjliance  with  the 
Pajjerwork  Reduction  Act  (44  U.S.C. 
Cha|)ter  33).  To  nujuest  a  copy  of  these 
recpiests,  call  (404)  039-7370  or  send  an 
email  to  ()mb@c<i(:.gov.  Send  written! 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
Dfi  or  by  fax  to  (202)  393-3800.  Written 
comments  should  he  received  within  30 
days  of  this  notice. 

Proposed  Project 

The  National  Hospital  Care  Survev 
(NHCS)  (OMB  No.  0920-021 2, 
exj)iration  date;  04/30/2014) — 

Revision — National  (ienter  for  Health 
Statistics  (NC.HS),  Centers  for  Disease 
Control  and  Prevention  ((3D(i). 

Hackaround  and  Brief  Description 

Section  300  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  242k),  as 
amended,  authorizes  that  the  Secretary 
of  Health  and  Human  Services  (DHHS), 


acting  ihrongh  NflHS,  shall  collect 
statistics  on  the  extent  and  nature  of 
illness  and  disability  of  the  population 
of  the  United  States.  This  ihree-year 
clearance  reque.st  for  the  National 
Hosjiital  (]are  Survey  includes  data 
collection  from  hospital  injjatient 
departments;  hos])ital  ambulatory 
dei)artments  including  emergency 
dei!artmenls  (RD),  outpatient 
de))artments  (OPD),  and  amhulatory 
surgery  locations  (ASLs);  and 
free.standing  amhnlatorv  surgerv  centers 
(ASCs). 

The  National  (ienter  for  Health 
Statistics’  (NCH.S)  surveys  on  hospital 
care  include  the  National  Hospital 
Discharge  Survey  (NHDS)  (OMB  No. 
0920-0212)  and  the  National  Hospital 
Amhnlatorv  Medical  C.are  Survey 
(NHAMCS)  (OMB  No.  0920-0234). 
NHDS.  between  1903  and  2010, 
provided  critical  information  on  the 
utilization  of  the  nation’s  non-Federal 
short-stay  hospitals  and  on  the  nature 
and  treatment  of  illness  among  the 
injiatient  hos])italized  poi)ulation. 
NHAMC,.S  has  provided  data  annually 
since  1992  concerning  the  nation’s  use 
of  hospital  emergenc.y  and  outpatient 
departments.  Beginning  in  2009 
NHAMfkS  collec;ted  data  on  hosj)ilal- 
l)ased  ambulatory  surgery  locations,  and 
in  2010  began  collection  of  data  from 
free-standing  amhnlatorv  surgerv 
centers.  NHAMfkS  data  have  been 
extensively  used  for  monitoring  changes 
and  analyzing  the  types  of  outjiatient 
care  provided  in  the  nation’s  hos])itals. 

The  Drug  Abuse  Warning  Network 
(DAWN)  (OMB  No.  0930-0078,  exj)ired 
12/31/2011)  collected  s])ecific 
information  on  drug-related  visits  to  the 
ED.  DAWN  was  i)reviously  funded  by 
the  (ienter  for  Behavioral  Health 
Stati.stics  Ik  Quality  (CBHSQ)  of  the 
Suh.stance  Abuse  iit  Mental  Health 
Services  Administration  (SAMHSA), 
DHHS. 

NC’.HS  is  integrating  the  data  collected 
from  NHDS,  NHAMCS,  and  DAWN  into 
one  survey  called  the  National  Hospital 
Care  Survey  (NHCS).  This  integration 
will  increase  the  wealth  and  dej)th  of 
data  on  health  care  utilization  and  allow 
for  linkages  to  other  data  sources  such 


as  the  National  Death  Index  and  data 
from  Centers  for  Medicare  and  Medicaid 
Services  (CMS). 

The  recruitment  of  a  .sample  of  309 
hosi)itals  for  NHC.S  h:is  been  ongoing 
since  May  2011.  Participating  hospitals 
are  submitting  inpatient  level  data  in 
the  form  of  electronic  Uniform  Bill  (UB- 
04)  administrative  claims  data  as  well  as 
facility-level  data.  This  activity 
continues  in  2013  in  addition  to  the 
.samj)led  hospitals  being  asked  to 
ju'ovide  data  on  the  utilization  of  health 
care  jjrovided  in  their  EDs,  OPDs  and 
ASEs,  thus  integrating  the  NHDS, 
NHAMCS,  and  DAWN  into  NHCS.  If 
funding  becomes  available,  a  new 
.sample  of  freestanding  ASCs  will  he 
recruited  sometime  within  the  3-year 
c;learance  jjeriod. 

NHCS  will  replace  NHDS,  NHAMCS. 
and  DAWN,  hut  continue  to  jjrovide 
nationally  representative  data  on 
utilization  of  hospital  care  and  general 
])urpo.se  health  care  statistics  on 
in])atient  care  as  well  as  care  delivered 
in  EDs,  OPDs,  ASLs.  and  free.standing 
ASCs. 

Facility-level,  jjatient-level,  discharge- 
level,  and  visit-level,  data  items  will  he 
c:ollected  from  the  recruited  hospitals 
and  free.standing  ASCs  in  NHCS. 
Facility-level  data  items  will  include 
ownershi]),  number  of  .staffed  beds, 
clinical  capabilities,  financial 
information,  and  electronic  health 
record  adoption.  Patient-level  data  items 
will  he  collected  for  both  inpatient  and 
amhulatory  components  and  inc:lnde 
basic  demograj)hic  information, 
personal  identifiers,  name,  addre.ss, 
soc:ial  security  number  (if  available), 
and  medical  record  number  (if 
available).  For  the  inj)atient  component, 
discharge-level  data  will  he  collected 
through  the  UB-04  claims  and  will 
include:  admission  and  discharge  dates, 
diagnoses,  diagnostic  .services,  and 
surgical  and  non-surgical  procedures. 
For  the  amhulatory  {;om])onent,  visit- 
level  data  will  be  collected  through  the 
UB-04  claims  as  well  as  through 
abstraction  of  a  samjile  of  medical 
records,  which  includes  reason  for  visit, 
diagnosis,  ])rocednre.s,  medications,  and 
patient  disjjosition. 
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We  expect  that  the  users  of  NHCS  will  Policy,  state  and  local  governments,  and  inorhidity  trends,  and  for  research 

he  similar  to  the  users  of  NHDS,  noni)rofit  organizations.  Other  n.sers  of  activities  in  the  health  field. 

N1  lAMCS,  and  DAWN  data.  These  users  these  data  include  universities,  re.search  Historically,  NHDS  and  NHAMCS  data 

incdnde  hut  are  not  limited  to  CDC,  organizations,  many  in  the  private  have  been  used  extensivelv  in  the 

( .ongressional  R()S(iar(di  OffiiH^,  Olficx!  of  scictor,  foundations,  and  a  varietv  ol  development  and  monitoring  of  goals 

the  Assistant  Secretary  for  iManning  and  users  in  the  print  media.  ft,,-  tho  Year  2()()0.  2010,  and  2020 

Evaluation  (ASPE),  National  Institutes  Data  collected  through  NHOS  are  Healthy  Peojde  Objectives 

of  Health,  American  Health  Oare  e.ssential  for  evaluating  health  status  of  '  . 

A,ssociation.  Centers  for  Medicare  &  tin;  i)opulation,  for  the  planning  of  '  respondents  other 

Medicaid  Services  (CMS),  Bureau  of  the  programs  and  policy  to  ehivate  the  than  their  dme  to  participate.  The  total 

Census,  Office  of  National  Drug  Control  health  status  of  the  Nation,  for  studying  linrden  is  7,224  hours. 


Estimated  Annualized  Burden  Hours 


Number  of 
respondents 

Number  of 

Avg.  burden 

Respondents 

Form 

responses  per 
respondent 

per  response 
(in  hours) 

Department  of  Health  Information  Man- 

Initial  Hospital  Intake  Questionnaire  . 

133 

1 

1 

agement  (DHIM)  or  Health  Information 
Technology  (DHIT)  staff  Hospital  CEO/ 
CFO. 

Hospital  CEO/CFO  . 

Recruitment  Survey  Presentation  . 

133 

1 

1 

Hospital  CEO/CFO  . 

Annual  Inpatient  Hospital  Interview . 

500 

1 

1 

Hospital  CEO/CFO  . 

Annual  Ambulatory  Hospital  Interview  . 

500 

1 

1.5 

Hospital  Medical  and  Health  Services 

Ambulatory  Unit  Induction  . 

2,000 

1 

15/60 

Manager. 

Hospital  DHIM  or  DHIT  staff  . 

Prepare  and  transmit  UB-04  for  inpatient 

500 

4 

1 

and  ambulatory. 

Hospital  Medical  Record  Clerk  . 

Pulling  and  re-filing  Patient  Records  (ED, 

1,125 

100 

1/60 

OPD,  and  ASL). 

FSASC  Chief  Executive  Officer  . 

Annual  FSACS  Interview . 

250 

1 

30/60 

FSASC  DHIM  or  DHIT  . 

Prepare  and  transmit  UB-04  . 

250 

4 

1 

FSASC  Medical  Record  Clerk  . 

Pulling  and  re-filing  Patient  Records . 

125 

100 

1/60 

KinilnaTy  S.  Lane, 

Dupuly  Diraclor.  Office  of  Scientific  Inle<’iily. 
Office  of  the  Associate  Director  for  Science. 
Office  of  the  Director.  Oenters  for  Disease 
Oontrol  and  Prevention. 

II'R  Hoc.  2t)i:t-()l!l4.')  Filiul  8:4.5  iim| 

BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healthcare  Infection  Control  Practices 
Advisory  Committee:  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  E.  92- 
493)  of  October  (i,  1972,  that  the 
Healthcare  Infection  Control  Practices 
Advisory  Committee,  De])artment  of 
Health  and  Human  Services,  has  been 
renewed  for  a  2-vear  jieriod  through 
January  19,  201,9. 

For  information,  contact  Jeffrey 
Hageman.  M.H.S.,  Executive  Secretary, 
Healthcare  Infection  Control  Practices 
Advisory  Committee,  Department  of 
Health  and  Human  Services.  1000 
C.lifton  Road  NE.,  Mail.sto]j  A3.9, 
Atlanta,  Ceorgia  30333,  telejthone  404/ 
039-49.91  or  fax  404/039-2047. 


T’he  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Suh.stances  and  Disease  Registry. 

Klaine  L.  Baker, 

Director.  Management  Amdysis  and  Services 
Office.  Oenters  for  Disease  Oontrol  and 
Prevention. 

IFR  Doc.  20i:i-in!)80  Filed  1-2I)-13;  8:4.5  <nm| 
BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Health  Statistics: 
Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  (Committee  Act  (Pnh.  L.  92- 
403)  of  October  0.  1972,  that  the  Board 
of  .Scientific  Counselors,  National 
(ienter  for  Health  Stati.stics.  Department 
of  Health  and  Human  .Services,  has  been 
renewed  for  a  2-year  jieriod  through 
January  19.  201.9. 


For  information,  contact  Virginia 
Cain,  Ph.D..  Designated  Federal  Officer. 
Board  of  .Scientific  (Counselors,  National 
Center  for  Health  .Statistics,  Department 
of  Health  and  Human  .Services,  3311 
Toledo  Road.  Room  7204,  Mailstop  P08. 
Hyattsville.  Maryland  20782,  telephone 
301/4.98-439.9  or  fax  301/4.98-4020. 

The  Director,  Management  Analysis 
and  .Servii;es  Office,  has  been  delegated 
the  authoritv  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
("enters  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
.Substances  and  Di.sease  Registry. 

Elaine  L.  Baker, 

Director.  Management  Amdysis  and  Services 
Office.  Oenters  for  Disease  Oontrol  and 
Prevention. 

IFR  Dm:.  20i;i-l)l<l74  Filed  l-2‘l-i;i:  8:4,5  anil 
BILLING  CODE  4163-18-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP);  Initial  Review 

The  meeting  annoimctul  l)elo\v 
concerns  Hirlh  Delects  Study  to 
Fvaluate  Pregnancy  exj)osnreS  (BD- 
S'rEPS),  FOA  DDl 3-003.  initial  review. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(I’nh.  L.  92—403).  the  Centers  for  Di.sease 
Control  and  I^revention  (CDC) 
announces  the  aforementioned  meeting: 

Tinw  and  Data:  U);()()  a.iii.— (itOO  i).in.. 

March  .5.  201.3  (Closed). 

Place:  Tehiconhirence. 

Slatiis:  'I’lio  meeting  will  l)e  closed  to  the 
|>iit)lic  in  accor<lanc(!  with  provisions  set 
idrth  in  .Section  .T.^2h(c)(4)  and  (0),  Title  .3 
U.S.C...  and  the  Determination  of  tlu!  Dinictor. 
Management  Analysis  and  .Services  Dliice!. 
(ilX;.  |)iirsuanl  to  I’nlelic  Law  92— 103. 

Mailers  To  lie  Discussed:  Tlu;  meeting  will 
include  tine  initial  revieiw.  discussion,  and 
evaluation  of  a])|)lications  recedveui  in 
n!S])ons(!  to  "Birth  Delects  .Stndv  to  Lvahiate 
Pnignanev  eexposuni.S  (BD-.STLl’.S),  FOA 
1)1)13-003.  initial  revienv." 

(ionlaci  Person  forMore  Infornuilion:  M. 
(ihris  Langnl).  Ph.D..  .Scicmtilic  Ke\'iew 
Officer.  (3)C.  4770  Buford  Highway  NF.. 
Mailstop  F-40.  Atlanta,  (ieorgia  30341. 
T(!h!|)hone:  (770)  488-3.38.3.  PP()li@cdc.‘‘o\'. 

The  Director.  Management  Analysis  and 
.S(!rvices  Office,  has  heem  dehigatcul  tin; 
authority  to  sign  Federal  Register  notices 
p(!rtaining  to  annoimceiiHmts  of  imutings  and 
other  committee  managetnent  activities,  for 
both  the  ('.enters  for  Disease  ('.ontrol  and 
Prevention  and  tlu;  Agency  for  Toxic 
.Substances  and  Disease  RtJgistry. 

Flaine  L.  Baker, 

Direclor,  ManatieiuenI  Aiudysis  and  Services 
Office.  Oenlers  for  Disease  Conirol  and 
Prevenlion. 

IFK  Doc.  20i:t-01!l77  Fil(!<l  1-20-1  ;t:  8:45  iim| 
BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healthcare  Infection  Control  Practices 
Advisory  Committee  (HICPAC) 

In  accordanco  with  suction  10(a)(2)  of 
tlu!  Fodoral  Advisory  Oommittoo  Act 
(Pill).  L.  92—403),  tin;  (lontors  for  Di.soaso 
Control  and  Provontion  (CDC) 
announces  the  following  meeting  for  the 
aforementioned  committee: 


Times  and  Dales:  9:00  a. m. -3:00  |).m.. 

March  14.  2013:  !):00  a.m.-12:00  |).m..  March 
13.  2013. 

Place:  CUV.,  (ilobal  (iomimmicatiuns 
Center.  Building  19,  Auditorium  B3.  1000 
C.lifton  Road  NF..  Atlanta.  Ciiorgia,  30333. 

.S’/u/ns;  ()|)en  to  the  public,  limited  only  by 
the  space;  available;.  Ple;iise;  re;giste;r  feir  the; 
me;e;ting  at  \y\v\v.cdc.fiov/hici>ac. 

Purpose:  The;  (ie)mmille;e;  is  e:h;irgi;el  with 
preivieling  aelvie;e;  iiiiel  guidane:e;  le)  the; 

Dire;e;le)r,  Divisiein  eif  I  le;;illhe:iire;  Qindity 
Pre)me)tie)n.  the;  Dire;e:te)r,  Neitienial  (ie;nte;r  fen- 
Fmergiug  iinel  Zeieineitie;  lnfe;e:tie)us  Dise;ase;s 
(NCTZID).  the;  De;puty  Dire;e:te)r.  ()ffie:e;  eif 
lnfe;e:tie)us  Dise;ase;s  (Oil)),  the  Dire;e  teir.  CD(L 
anel  the;  S(;e;re;tary,  lle;alth  anel  Human 
.Se;rvie:e;s  re;gareling:  (1)  The;  i)nie:tie:e;  e)f 
he;althe:are;  infeeliein  ])re;ve;ntie)n  emel  e:e)ntre)l: 
(2)  strate;gies  feir  surveillaneie,  pre;ve;ntie)n, 
anel  e:e)nlre)l  eif  infee;tie)ns.  antimie.reibial 
re;sistane:e;,  anel  re;l;ile;el  e;ve;nls  in  se;ltings 
where;  he;althe;are;  is  ])re)viele;el:  anel  (3) 
pe;rie)elie;  upehiting  e)f  CDC  guiele;line;s  anel 
e)lhe;r  ))e)lie;y  statements  regareling  pre;ventie)n 
e)f  he;althe:iire;-iis.se)e:iiite;el  infe;e:tie)ns  (1  lAls) 
anel  he;allhe:are;-re;liile;el  e:e)nelilie)ns. 

.Mailers  To  lie  Discussed :'\'\w  eigenela  will 
ine:lude;  upel;ite;s  em  CDC's  ae:livitie;s  feir  HAIs: 
:m  iipelate  ein  elnift  ('.DC  guiele;line;s  ine:lueling: 
guiele;line;  feir  i)re;ve;nliem  eif  infe;e:lie)ns  eimeing 
])alie;nts  in  ne;e)n<ital  inte;nsive;  e:in'e;  units 
(NlCll).  guieleline;  fe)r  the;  pre;ve;ntie)n  e;! 
surgie:iil  site;  infe;e:tiems.  iinel  guieleline;  feir 
infe;e:tie)n  pre;ve;nlie)n  in  he;iillhe:iire;  pe;rse)nne;l. 
Alse)  le)  be;  elise;usse;el  are;  upeliile;s  em  Niitiomil 
He;allh(;iire;  .Sid(;tv  Ne;lwe)rk  (NH.SN) 
surve;illane:e;  ae;livilie;s  inelueling  me;iisure; 
ele;ve;loi)mi;nt  iinel  eliseaissiem  abemt  surgie;al 
site;  infee’.tion  eleifiiiiliems  fremi  the;  HKiPAC 
surve;illane:e;  weirking  grenip.  Age;nelii  ilemis 
iire;  subje;e:t  tei  eihange;  iis  prieiritieis  elie:liile;. 

Coniaci  Person  for  More  Infornudion:  lirin 
.Sterne.  M.S..  HICPAC.  Division  of  He;iillhe;are; 
(Quality  Iheimeitiem.  N(3']ZID.  CDC.  ItiOO 
(diflem  Roael  NF.,  Mailsleip  A-07.  Allanla, 
(ieeirgia  30333.  Telepheme;  (404)  039-4043. 
Fniiiil:  hicpaiMcdc.}<ov. 

The;  Dire;e:le)r,  Mimiige;me;nl  Analysis  anel 
.Se;rvie;e;s  ()ffie;e;,  has  be;e;n  ele;le;gale;el  the 
iiutheirity  tei  sign  Federal  Re;gister  neitie.es 
])i;rtiiining  tei  iinne)une:e;me;nls  e)f  me;e;lings  iinel 
eitheir  eieimmilteie;  management  ae;tivilie;s,  for 
beith  the  (iente;rs  feir  Diseiase;  (iemlreil  anel 
|)re;ve;ntie)n  iinel  the;  Age;ne:y  feir  Teixie: 
.Substime:e;s  iinel  Diseiiise;  Re;gistry. 

Idaine;  L.  Baker, 

Direclor.  Mana^einenl  Amdvsis  and  Services 
Office  Oenlers  for  Disease  Oonirol  and 
Prevenlion. 

IKK  Doc.  201 ,3-01  <I7‘)  Fileel  1-29-1  :t;  8:4,3  iiiiil 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Initial  Review 

'flu;  mooting  announcod  liolow 
concorns  Coojiorativo  Rosoarcli 
Agroomonts  Rohitod  to  tho  World  Trado 
Contor  Moiilth  Program  (IJOl)  PAR  12- 
12b.  initial  roviow. 

In  accordanco  with  .Soction  1()(a)(2)  of 
tho  Fotloral  Advisory  Committoo  Act 
(Pul).  L.  92-4b3).  tho  Contois  for  Di.soaso 
Control  and  Provontion  (CDC) 
annonneos  tho  aforomontionod  mooting: 

Time  and  Dale:  8:00  a. m. -3:00  |).m.,  Miire:h 
3,  2013  (Cle)seel). 

Place:  C.DO.  Roybal  Ciim])us.  Buileling  19 
(Cle)biil  (iommunieiiitiems  Ceinter),  Reiemis 
243/240.  Atlanta.  Ceieirgia  30333,  Te;le;j)he)ne;: 
(404) 039-4800. 

.S/fi/n.s;  The;  me;eling  will  be;  e:le)se;el  to  the 
publie:  in  ae:e:e)relane;e;  with  jireivisiems  se;t 
feirlh  in  .Se;e:lie)n  332b(e;)(4)  anel  (0).  Title;  3 
ll..S.(;.,  anel  the;  Di;li;rminiilie)n  eif  the;  Dire;e:le)r, 
Manage;me;iil  Analysis  anel  .Se;rvie;e;s  ()ffie:e;, 
CDC.  piirsuiinl  tei  Publie:  Law  t)2-4()3. 

.\l(dlers  To  lie  Discussed:  The;  me;e;ting  will 
incliiele;  the;  initiiil  re;vie;w,  elise:nssie)n.  anel 
e;valuatie)n  eif  a])plie:alie)ns  re;e:e;ive;el  in 
re;spe)nse;  le;  "Ce)e)i)e;rative;  Re;se;are:h 
.‘\gre;e;me;nls  Re;l<'ile;el  le)  the;  Weirlel  Traele; 
Ce;nle;r  He;allh  Preigram  (HOI)  PAR  12-12().” 

OonlacI  Person  for  More  Inforinalion:  Nina 
Turne;r.  Ph.D..  .Se:ie;ntifie:  Re;vie;w  ()ffie;e;r. 
CDC/NIOSH,  1093  Willeiwelale;  Reiad, 

Mailslei])  C800,  Meirganteiwn.  \Ve;sl  Virginia 
20503.  Te;le;phe)ne;:  (304)  283-3970. 

11ie;  Dire;e:te)r.  M;mage;me;nt  Analysis  anel 
.Se;rvie:e;s  ()fiie;e;.  has  he;e;n  ele;le;gate;el  the; 
iiuthority  tei  sign  Fe;deral  Re;gisle;r  ne)tie;e;s 
l)e:rliiining  tei  ;inne)uni:e;me;nls  e)f  me;e;lings  ;inel 
e)the;r  e;e)mmille;e;  manage;me;nt  ae;livitie;s.  for 
belli)  the;  (ie;nle;rs  for  Dise;a.se;  Cemtreil  anel 
Pre;ve;ntie)n  anel  the;  Age;ne:y  feir  Teixie: 
.Substane:e;s  anel  Dise;a.se;  Re;gislry. 

Flaine;  L.  Baker, 

Direclor.  Manai’enienI  Amdvsis  and  Services 
Office.  Oenlers  for  Disease  Oonirol  and 
Prevenlion. 

|FK  Dot:.  20i:t-()1978  Filotl  l-29-i;i;  8:4.3  am] 
BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP);  Initial  Review 

Tho  mooting  announcod  holow 
concorns  Evaluation  of  Troatmonts  and 
Sorvicos  Providod  to  Poojilo  with 
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Diichenne  Muscular  Dvstr()])hv  (DMD), 
I’OA  DDl 3-002,  initial  review. 

In  accordance  with  Sciction  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pul).  L.  02-403),  the  Centers  for  Disease 
Control  and  Prevention  (ClXi) 
announces  the  aforementioned  meeting: 

I'inu!  (iml  Dale:  1 1:00  a.m.-.'jiOO  p.ni., 

Miircli  28.  2013  ((Closed). 

Place:  Teleceiilbrenc;)!. 

Stains:  I’lie  meeting  will  he  closed  to  the 
jnihlic  in  accordance  with  jjrovisions  set 
I'orlh  in  Section  5.'i2l)(c)(4)  and  (0),  Title  5 
IJ.S.ti.,  and  the  Oetermination  of  the  Director, 
Management  Analysis  and  Services  Office. 
(iDCi.  pursuant  to  Public  I.aw  ‘12-403. 

Matters  Ta  Be  Pisenssed:  The  meeting  will 
include  the  initial  review,  discussion,  and 
evaluation  of  ap])licalions  receiviul  in 
res])onse  to  “Evaluation  of  Treatments  and 
Services  Provided  to  Peo])le  with  Duchenne 
Muscular  Dystrophy  (DMD),  EOA  DDl  3-002, 
initial  review." 

Contact  Person  for  More  Information:  M. 
(ihris  Languh.  Ph.D.,  Scientific  Review 
Officer,  CDC,  4770  Buford  I  lighway  NE.. 
Mailstop  l'’-40,  Atlanta,  (Georgia  30341, 
Telejihone:  (770)  488-3.58.3,  EE(')ii@cdc.^ov . 

The  Director.  Management  Analysis  and 
.Services  Office,  has  heum  delegated  the 
authority  to  sign  Federal  Register  notices 
|)erlaining  to  announcements  of  meetings  and 
other  Cf)nnniltee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
.Substances  and  Disease  Registry. 

Elaine  L.  Baker, 

Director.  Mana>>emenl  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

II'R  Doc:.  2(n:i-()l<)7(>  Filed  1-2!)-i:i;  8:4.5  am| 
BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC) 

In  accordanco  with  .suction  l()(a)(2)  of 
thu  Fudoral  Advisory  Committoo  Act 
(Pul).  L.  92— 4B3),  thu  Cunturs  for  Di.suasu 
(Control  ami  Pruvuntion  (CUC) 
announcus  thu  following  muuting  of  thu 
aforumuntionud  committuu: 

Times  and  Dates 

8:30  a.m.-.f  j).m.,  March  0,  2013 
8:30  a.m.-12  p.m.,  March  7,  2013 
Place:  VAX],  1000  Clifton  Road,  NE.. 
Tom  Harkin  Global  Communic;ation.s 
Ciuntur,  Building  19,  Room  232, 
Auditorium  B.  Atlanta,  Georgia  30333. 

Online  Heaislrtdion  Required:  All 
(3dAG  attunduus  are  ruciuirud  to  rugi.stur 
for  the  muuting  online  at  least  .O 
hnsinuss  days  in  advance  for  11. S. 


citizens  and  at  least  10  husine.ss  days  in 
advance  for  international  regi.strants. 
Register  at  http:/ /wwwn. cdc.gov/cliac/ 
defaall.aspx  hy  scrolling  down  and 
clicking  the  ap])ropriate  link  under 
“Meeting  Regi.stration”  (either  IJ.S. 
Citizen  Regi.stration  or  Non-lJ.S.  Citizen 
Regi.stration)  and  com])leting  all  forms 
accoi'ding  to  the  instructions  given. 
Please  complete  all  the  recpiired  fields 
hefore  suhmitting  your  regi.stration  and 
submit  no  later  than  February  27,  2013 
for  II.S.  regi.strants  and  February  20, 

2013  for  international  regi.strants. 

.S/fdu.s;  Open  to  the  public,  limited 
only  by  the  .spac:e  available.  The  meeting 
room  accommodates  apj)roximately  100 
j)eople. 

Purpose:  This  Committee  is  charged 
with  providing  scientific  and  technical 
advice  and  guidance  to  the  Secretary  of 
Health  and  Human  Services;  the 
Assistant  Secretary  for  Health;  the 
Director,  Centers  for  Disea.se  Control 
and  Prevention;  the  Commissioner, 

Food  and  Drug  Administration;  and  the 
Administrator,  (Centers  for  Medicare  and 
Medicaid  .Services,  The  advice  and 
guidance  pertain  to  general  issues 
related  to  im])rovement  in  clinical 
laboratory  (pialitv  and  laboratory 
medicine  practice  and  specific 
(piestions  related  to  possible  revision  of 
the  CLIA  standards.  Examples  include 
providing  guidance  on  studies  designed 
to  im])rove  .safety,  effectiveness, 
efficiency,  timeliness,  etjuity,  and 
])atient-centei’edne.ss  of  laboratory 
services;  revisions  to  the  .stamlards 
under  which  clinical  laboratories  are 
regulated;  the  impact  of  proj)o.sed 
revisions  to  the  standards  on  medical 
and  laboratory  practice;  and  the 
modificatio)!  of  the  standards  and 
provision  of  non-regulatory  guidelines 
to  accommodate  technological 
advances,  such  as  new  test  methods  and 
the  electronic  transmi.ssion  of  laboratory 
information. 

Matters  To  Be  Discussed:  The  agenda 
will  include  agency  updates  from  (^DC. 
the  Centers  for  Medicare  &  Medicaid 
Services  (CMS),  and  the  Food  and  Drug 
Administration  (FDA).  Pre.sentations 
and  discussions  will  include  activities 
related  to  forthcoming  h'DA  infection 
j)revention  guidance  for  the  use  of 
fingerstick  and  j)oint-of-care  blood 
testing  devices,  especially  glucose 
meters.  Other  to])ic.s  will  include  the 
harmonization  of  clinical  laboratory  te.st 
results;  and  assuring  the  (pialitv  of  new 
DNA  .secpiencing  technologies  in  the 
clinical  laboratory. 

Agenda  items  are  subject  to  change  as 
])rioritie.s  dictate. 

Providing  Oral  or  Written  Oonnnents: 
It  is  the  iiolicy  of  CLIAC  to  accept 
written  public  comments  and  provide  a 


brief  period  for  oral  public  comments 
whenever  possible.  Oral  Comments:  In 
geneial,  each  individual  or  group 
recpiesting  to  make  an  oral  pre.sentation 
will  he  limited  to  a  total  time  of  five 
minutes  (imle.ss  otherwi.se  indicated). 
Sjieakers  must  also  submit  their 
comments  in  writing  for  inclusion  in  the 
meeting's  Summary  Report.  To  assure 
adeejuate  time  is  scheduled  for  public 
comments,  individuals  or  groups 
planning  to  make  an  oral  presentation 
should,  when  possible,  notify  the 
contact  person  below  at  least  one  week 
prior  to  the  meeting  date.  Written 
Comments:  For  individuals  or  group:: 
unable  to  attend  the  meeting,  CLIAC 
accepts  written  comments  until  the  date 
of  the  meeting  (unle.ss  otherwi.se  stated). 
However,  it  is  recpiested  that  comments 
he  submitted  at  least  one  week  prior  to 
the  meeting  date  so  that  the  comments 
may  be  made  available  to  the  Committee 
for  their  consideration  and  public 
distribution.  \Vritten  comments,  one 
hard  copy  with  original  signature, 
should  he  provided  to  the  contact 
person  below.  Written  comments  will  he 
included  in  the  meeting’s  Summary 
Rejjort. 

Availabilitv  of  Meeting  Materi(ds:  To 
.su])port  the  green  initiatives  of  the 
federal  government,  the  (iLlAC  meeting 
materials  will  he  made  available  to  the 
(Committee  and  the  public  in  electronic 
format  (RDF)  on  the  Internet  instead  of 
by  printed  coj)y.  Refer  to  the  (iLlAC 
VVel)  site  on  the  day  of  the  meeting  for 
materials,  http:/ /wwwn. cdc.gov/cliac/ 
cIiac_meeting_alI_docnments.aspx. 

Note:  If  using  a  mobile  device  to  access  the 
materials.  |)lease  verify  the  device’s  browser 
is  able  to  download  tbe  files  from  the  C33(7s 
Web  site  before  tbe  meeting.  Alternalivelv, 

Ibe  files  can  be  downloaded  to  a  conii)uler 
and  then  emailed  to  tbe  portable  device.  An 
Internet  connection,  |)ower  source  and 
limited  bard  co])ies  may  be  available  at  the 
meeting  location,  but  cannot  be  guaranteed. 

Contact  Person  for  Additiomd 
Information:  Nancy  Anderson,  Chief, 
Laboratory  Practice  Standards  Branch, 
Division  of  Laboratory  Science  and 
Standards,  Laboratory  Science.  Policy 
and  Practice  Program  Office.  Office  of 
Surveillance.  Epidemiology  and 
Laboratory  Services,  Centers  for  Di.sease 
(Control  and  Prevention,  1800  Clifton 
Road  NE.,  Mailstoj)  F-11,  Atlanta, 
(ieorgia  30333;  telephone  (404)  498- 
2741;  fax  (404)  498-2219;  or  via  email 
at  NAnderson@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  CDC  and  the 
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Ag(;nc:v  for  Toxic  Sul)stancos  and 
Disease  Registry. 

Klaiiii;  L.  Baker. 

Dimctnr.  XUind^f^nwnl  Analysis  and  Sarvicns 
Officn.  (inniars  for  Pisaasa  Control  and 
Provonlion. 

II’R  Djm:.  2()1:j-01!I7.t  l'il<!(l  iim| 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10455] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  & 

Medicaid  Services.  HHS. 

In  coin])liance  with  the  requirement 
of  section  :t.'i()(i(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  IttO.'i,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS).  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  ])ropo.sed 
collections  for  public  comment. 
Interested  j)ersons  are  invited  to  .send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  tlie  proper 
pcM'formance  of  the  Agency’s  function: 

(2)  the  accuracy  of  the  estimated 
Inirden;  (3)  ways  to  enhance  the  (juality. 
utility,  and  clarity  of  the  information  to 
Ik;  collected:  and  (4)  the  u.se  of 
automated  collection  technicpies  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  oi  Information  Collection 
lierjnest:  New  collection:  Title  of 
Information  Collection:  Report  of  a 
Hospital  D(;ath  As.sociated  with 
Restraint  or  Seclusion;  f/.se;  Executive 
Order  13.5(53,  hnj)roving  Regulation  and 
Regulatorv  Review,  was  signed  on 
January  18.  2011.  The  order  recognized 
the  im|)ortance  of  a  streamlined, 
elfective,  and  efficient  r(;gulatory 
framework  d(;.signed  to  j)romote 
(;conomic  growth,  innovation,  job 
creation,  and  competitiveness.  Each 
agcincy  was  directed  to  e.stahlish  an 
ongoing  plan  to  reduce  or  eliminate 
hurdensoim;,  obsolete,  or  unn(;ce,ssarv 
regidations  to  create  a  more  efficient 
and  flexible  structure. 

The  regulation  that  was  ])uhlished  on 
May,  1(5.  2012  (77  ER  29034)  included 
a  reduction  in  the  rej)orting  recpiirement 


related  to  hos])ital  deaths  a.ssociated 
with  the  u.se  of  restraint  or  .seclusion, 
§482.1 3(g).  Hospitals  are  no  longer 
recpiired  to  report  to  CM.S  those  deaths 
where  there  was  no  use  of  seclusion  and 
the  only  restraint  was  2-point  .soft  wrist 
restraints.  It  is  e.stimat(;d  that  this  will 
r(;duce  the  volume  of  reports  that  must 
Ik;  submitted  by  90  percent  for 
hospitals.  In  acldition,  the  final  rule 
re])laced  the  previous  re(|uirement  for 
reporting  via  telephone  to  (IMS,  which 
proved  to  he  cumher.some  for  both  (IMS 
and  hospitals,  with  a  r(;(]uirement  that 
allows  submission  of  reports  via 
telephone,  facsimile  or  electronically,  as 
determined  by  CMS.  Finally,  the 
amount  of  information  that  CMS  needs 
for  each  death  report  in  order  for  CMS 
to  determine  whether  further  on-site 
investigation  is  needed  has  been 
reduced. 

'Flu;  Child  Health  Act  (CHA)  of  2()()() 
established  in  Title  Y,  Fart  H,  Section 
591  of  the  Fuhlic  Health  Service  Act 
(FHSA)  minimum  recpiirements 
concerning  the  use  of  restraints  and 
seclusion  in  facilities  that  receive 
su])}K)rt  with  funds  apjn’ojiriated  to  any 
Federal  de|)artment  or  agency.  In 
aildition,  the  ("HA  (;nacted  S(;ction  592 
of  the  FH.SA,  which  establishes 
minimum  mandatory  reporting 
re(]uir(;ments  for  deaths  in  such 
facilities  as.sociated  with  use  of  restraint 
or  seclusion.  Provisions  inqdementing 
this  statutory  reporting  reciuirement  for 
hospitals  participating  in  Medicare  are 
found  at  42  CFR  482.13(g),  as  revised  in 
the  final  rule  that  j)ut)li.shed  on  May  1(5, 
2012  (77  FR  29034). 

The  (5()-day  Federal  Register  notice 
j)ubli.shed  on  November  21, 2012,  (77 
FR  (59848).  Sub.sequently,  there  was  a 
minor  revision  to  the  Health  Death 
Report  form.  Form  A^umber;  CMS-1()455 
(OCN:  0938 — N(;w):  Frequency: 
Occasionally:  Affected  Public:  Private 
Sector.  Number  of  Respondents:  4,900. 
Number  of  Responses:  24,500.  Toted 
Annual  Honrs:  8,085.  (For  policy 
(jue.stions  regarding  this  collection 
contact  Danielle  Miller  at  410-78(5- 
8818.  For  all  other  issues  call  410-78(5- 
1.32(5.) 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
j)ropo.sed  paperwork  collections 
referi;nc(;d  abovi;,  access  ("MS  Web  Site 
address  at  bit })://\y\v\y.cms. bbs.gov/ 
Paperw’orkRednctionActoft Ri)5,  or 
Email  yonr  r(;que.st,  including  your 
address,  phone  numh(;r,  ()MI3  numher, 
and  (IMS  document  identifier,  to 
Paper\vork@cms. bbs.gov,  or  call  the 
R(;j)orl.s  (Clearance  Office  on  (410)  78(5- 
1 32(5. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 


pro])o.sed  information  collections  mu.st 
be  received  by  the  OMB  desk  officer  at 
the  address  below,  no  later  than  5  p.m. 
on  March  i,  20 J  3. 

OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  OMS  Desk 
Officer,  Fax  Number:  (2  02  )  39.5— (59  74, 
Email:  OIR A_snbmission@omb.eop.gov. 

l)al(;(l:  |amiaiy  24,  2013. 

Marti(|iii;  liinos, 

iy<:pidy  Director.  Regidedions  Development 
Croap,  Office  of  Strategic  Operations  and 
tiegniatory  Affai  rs . 

U  K  OoL.  2(n3-()l«48  Filed  8:4,5  am| 

BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-276  and  CMS- 
339] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Cent(;rs  for  Medicare  & 

Medicaid  Services,  HHS. 

In  compliance  with  the  re(|uirement 
of  section  35()(5(c)(2)(A)  of  the 
Pa])erwork  Reduction  Act  of  1995,  the 
Oenters  for  Medicare  Medicaid 
Services  (OMS)  is  ])ubli,shing  tin; 
following  summary  of  propo.sed 
collections  for  jmblic  comment. 
Interested  jjersons  an;  invited  to  send 
comments  r{;garding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  jnopo.sed 
information  collection  for  the  pro|)er 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
Ik;  collected:  and  (4)  the  u.se  of 
automated  collec;tion  technicpies  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burd(;n. 

1.  Tvpe  of  Information  Collection 
Reepiest:  Reinstatem(;nt  with  change  of  a 
jK'eviously  ajiproved  collec:tion;  Title: 
Prejiaid  Health  Plan  (lost  Report:  Use: 
Health  Maintenance  Organizations  and 
(lonqietitive  Medical  Plans  (HMO/ 
OMPs)  contracting  with  the  Secretary 
under  Section  187(5  of  the  Social 
.Security  Act  are  retjuired  to  submit  a 
budget  and  enrollment  forecast,  semi¬ 
annual  interim  report,  interim  final  cost 
report,  and  a  final  certified  cost  report 
in  accordance  with  42  ("FR  417.572- 
417.57(5.  Health  dare  Prejiayment  Plans 
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(HCPPs)  contracting  witli  the  Secretary 
under  Section  1833  oi  the  Social 
Security  Act  are  nuinired  to  suhinit  a 
l)ndget  and  enrollment  forecast,  seini- 
annnal  interim  rei)ort.  and  final  cost 
re])ort  in  accordance  with  42  ('.PR 
41 7.808  and  42  CFR  41 7.81 0.  CMS  is 
r(!(|nesting  aj)])roval  for  tin; 
reinstatement  with  change  of  Form 
CMS-27n  (OCN:  0938-01 05).  This  Co.st 
Report  outlines  the  j)rovisions  for 
implementing  Section  1870(h)  and 
Section  1833(a)(1)(A)  of  the  Social 
Security  Act.  The  purpo.ses  of  the 
revisions  were  to  implement  some 
changes  in  respon.se  to  the  Affordable 
Care  Act,  clarify  certain  instructions, 
and  u|)date  outdated  issues  within  the 
Cost  Report.  Form  Numbor:  CMS-27{] 
(OMB#  0938-0105):  Freqiwncv: 
Annually:  Affectod  Public:  Private 
S(H;tor — Business  or  other  for-profits 
and  not-for-profit  institutions:  Number 
of  liespnndents:  29:  Total  Anmud 
llesponscs:  100:  Total  Annual  Hours: 
1,384.  (l"or  ])olicy  (piestions  regarding 
this  collection  contact  Temeshia 
John.son  at  410-780-8092.  F’or  all  other 
issues  call  410-780-1320.) 

2.  Tvpc  of  Information  CioIIcciion 
l{c(]ucst:  ReinstateiiKmt  with  change  of  a 
jjreviously  a])proved  collection:  Title  of 
Information  Collection:  Medicare 
Provider  (io.st  Report  Reimhnrsement 
Questionnaire:  lJse:’V\u)  purpose  of 
F'orm  CMS-339  is  to  assist  the  provide!!' 
in  pre])aring  an  acceptable  co.st  report 
and  to  minimize  snhsecpient  contact 
hedween  the  j)rovider  and  its  Medicare 
Administrative  (iontractor  (MAC).  Form 
CMS-339  jjrovides  the  basic  data 
nece.ssarv  to  support  the  information  in 
the  cost  report.  Exhibit  1  of  Form  CMS- 
339  contains  a  series  of  reimbursement- 
oriented  questions  which  serve  to 
njidate  information  on  the  operations  of 
the  ])rovider.  It  is  arranged  topically 
regarding  financial  activities  such  as 
independent  audits,  provider 
organization  and  operation,  etc.  The 
MAC  is  res])on.sihle  for  the  .settlement  of 
the  Medicare  cost  re])ort  and  must 
determine  the  reasonableness  and  the 
accuracy  of  the  reimbursement  claimed. 
'I'his  process  includes  j)erforming  both  a 
desk  review  of  the  co.st  report  and  an 
analysis  leading  to  a  decision  to  settle 
the  co.st  report  with  or  without  further 
audit.  Form  CMS-33‘)  provides  essential 
information  to  enahhi  the  MAC  to  make 
the  audit  or  no  audit  decision,  .sf:ope  of 
the  audit  if  one  is  nece.ssarv,  and  to 
update  the  j)rovider  documentation  (i.e., 
documentation  to  sujjport  the  financial 
profile  of  the  provider).  If  the 
information  is  not  collected,  the  MAC 
will  have  to  go  onsite  to  each  provider 
to  get  this  information.  Con.se(juently.  it 


is  far  less  burdensome  and  (ixtremely 
co.st  effective  to  ca])ture  this  information 
through  the  Form  CMS-339. 

Exhibit  2  of  Imrm  CMS— 339  is  a 
listing  of  had  debts  jjertaining  to 
uncollectible  Medicare  deductible  and 
coinsurance  amounts.  Preparation  of  the 
listing  is  a  convenient  way  for  providers 
to  supply  the  MA(i  with  information 
needed  to  determine  the  allow  ability  of 
the  had  debts  for  reimbursement.  Some 
items  required  to  determine  allow 
ability  that  are  included  on  this  exhibit 
are  patient’s  name,  dates  of  service,  date 
fir.st  hill  sent  to  beneficiary,  and  date  the 
collection  effort  ceased.  Suj)plying  the 
MAC  with  this  information  may  he  all 
that  is  reejuired  for  the  MAC  to 
determine  whether  or  not  the  had  debt 
is  allowable.  This  too  may  eliminate  a 
visit  to  the  provider  to  gather  this 
needed  data.  Form  Number:  CiMS-339 
(0(iN:  ()938-()3()l):  Fref/f/ency:  Yearlv: 
Affected  Public:  Private  Sector — 
Busine.ss  or  other  for-profits  and  not-for- 
jirofit  in.stitutions:  Number  of 
Hesi)ondents:  17,939:  Toted  Anmud 
liesponses:  17,939:  Toted  Annual  Hours: 
53,817.  (Iu)r  policy  (piestions  regarding 
this  colhiction  contact  Christine 
Dohrzyeki  at  410-788-3389.  F’or  all 
other  issiKJS  call  410-788-1328.) 

'Fo  obtain  cojiies  of  the  snpjiorting 
stattmient  and  any  relatiul  forms  for  the 
jiroposed  pa])erwork  collections 
refeninced  cihove,  access  CMS’  Web  site 
address  at  http://\\’\v\v.e:ms.bbs.<’e)v/ 
PapeenvenkUeehwtiemAedofl  t)!)5,  or 
Email  your  retpie.st,  including  your 
address,  phone  innnher,  OMB  numher, 
and  CMS  document  identifier,  to 
Paperive)rk@cms.hhs.ge)v,  or  call  the 
Reports  Ck;arance  Office  on  (410)  788- 
1328. 

In  commenting  on  the  iiropo.sed 
information  collections  pkxise  reference 
the  document  identifier  or  OMB  control 
number.  To  he  as.surcul  consideration, 
comments  and  recommtmdations  must 
he  submitted  in  one  of  the  following 
ways  by  April  1.  2013: 

1.  Elee:tronicaIIv.  You  may  submit 
your  comments  ekudronically  to  http:// 
\\’\v\\’.reguledie)ns.ge)v.  Follow  the 
in.strnctions  for  “Ccanment  or 
Suhmi.ssion”  or  “More  Search  0])tions’’ 
to  find  the  information  collection 
document(.s)  accepting  comments. 

2.  Bv  reguleir  medl .  You  may  mail 
written  comimmts  to  the  following 
iiddress;  (IMS,  Office  of  Strat(!gic 
Operations  and  Ikigulatory  Affairs, 
Division  of  Rcigulations  Development, 
Attention:  Document  klentifi(!r/OMB 

(Control  Numher  _ ,  Room  C4- 

28-05,  7500  Security  Boulevard. 
Baltimore.  Marvland  21244-1850. 


Dated:  |aiuiarv  24,  201:5. 

Martique  )on(!s, 

Deputy  Direcleu',  l{egul(itie)ns  Devehjpment 
(iroup.  ()ffie:e  eif  titreitegie:  Opereitiems  einel 
Beguleitorv  Affairs. 

|I’K  Doc.  2()i:i-()1»4!l  Filed  <im| 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No:  FDA-201 3-N-0001] 

Science  Board  to  the  Food  and  Drug 
Administration;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Admini.stration, 
HHS. 

ACTION:  Notice. 

3’his  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committcie 
of  the  Food  and  Drug  Admini.stration 
(FDA).  The  meeting  will  he  open  to  the 
public. 

Nenne  e)f  Committee:  BcAimce  Board  to 
the  F’ood  and  Drug  Admini.stration 
(Science  Board). 

Ceneretl  Fune:tion  e)f  the  Committee: 
rh(!  Science  Board  provides  advice 
primarily  to  the  (iommissiomir  of  Food 
and  Drugs  and  oth(!r  approjn  iate 
officials  on  specific  complex  scientific 
and  technical  issiuxs  important  to  the 
FDA  and  its  mission,  including 
(iiiuirging  i.ssiuLs  within  the  scientific 
community.  Additionally,  the  Science 
Board  jirovickxs  advice  to  the  Agency  on 
keeping  pace  with  technical  and 
.scientific  developments  including  in 
regulatorv  .science:  and  input  into  the 
Agency’s  nxsearch  agenda:  and  on 
upgrading  its  .scientific  and  research 
facilities  and  training  op))ortuniti(!.s.  It 
will  also  provide,  where  reejuested. 
expert  review  of  Agency-sponsored 
intramural  and  extramural  scientific 
research  jirograms. 

Date  emei  Time:  The  meeting  will  he 
held  on  Wednesday,  February  27,  2013, 
from  approximately  8:30  a.m.  to  5:15 
]).m. 

Le)e:ettiem:  FDA  White  Oak  (iamjnis, 
10903  New  Hamp.shire  Ave.,  Building 
31  Conference  Center,  the  Cr(!at  Room 
(rm.  1503),  Silver  Sjn  ing,  MD  20993. 

For  those  unable  to  attend  in  pcirson,  the 
UKKiting  will  also  he  webcast.  The  link 
for  the  w(!hcast  is  available  at  https:// 
e:e)Ileibe)reition.felei.ge)v/sciencebe)eirei/. 
Information  r(!garding  .sp(!cial 
accommodations  due  to  a  disability, 
visitor  parking,  and  transportation  may 
he  accessed  at:  http:/ /www.fela .gend 
Aeivisein'Connnittees/eief emlt.htm:  under 
the  heading  “Rcisonrccxs  for  You,”  click 
on  “Public  Mcietings  at  the  FDA  White 
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Oak  Cainj3us.”  Floase  note  tliat  visitors 
to  the  Wliite  Oak  Campus  must  outer 
through  Buildiug  1. 

(Contact  Person:  Martha  Mouser. 

Office  of  tlie  Cliief  Scientist,  Food  and 
Drug  Admiuistratiou,  10‘)03  New 
Hampshire  Ave.,  lildg.  32,  rm.  4280. 
Silver  Spring,  MD  2()‘)‘)3.  301-700- 
4()27.  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301^43-0572  in  the  Washington,  DC 
area).  A  notice  in  the  Federal  Register 
about  la.st  minute  modirications  tliat 
impact  a  previously  announced 
advisory  committee  meeting  i:annot 
always  he  published  (juickly  enough  to 
provide  timely  notice.  Thendbre,  you 
should  always  check  the  Agency’s  Web 
site  at  http-J/w'ww'.fda.gov/ 
AdvisoiyConnnittees/defoiilt.htm  and 
scroll  down  to  the  api)roj)riate  advisory 
committee  meeting  link,  or  call  the 
advisory  committee  information  line  to 
learn  about  possible  modifications 
before  coming  to  the  meeting. 

/\geijdo;On  Fehruarv  27,  2013,  the 
Science  Hoard  will  he  ])rovided  with 
upilates  and/or  draft  reports  from  the 
Center  for  Devices  and  Radiological 
Health  Research  Review  subcommittee 
ainl  the  Clohal  Health  subcommittee.  A 
l)rogress  update  will  he  presented 
r(!garding  the  recentlv  established 
Center  for  Biologies  Fvaluation  and 
Revi(!w  Fost-Marketing  .Salety  Review 
subcommittee.  An  uj)date  on  the  |)lan  to 
establish  a  new  subcommittee  to 
evaluate  the  Agency’s  continuing  work 
to  address  the  challenges  identified  in 
Science  Board’s  2007  ".Science  and 
Mission  at  Risk"  Re))ort  will  be 
presented.  Flans  will  also  be  presented 
and  a  propos(ul  charge  reviewed  for  a 
.second  subcommittee  to  a.sse.ss  similar 
issues  with  respect  to  information 
technology  including  evaluation  of 
scientific  data  utilization,  data 
liberation  and  innovation.  Overviews  of 
gimomics  activities  at  the  Centers  for 
Food  .Safety  and  Applied  Nutrition  and 
Veterinary  Medicine  will  be  presented, 
along  with  plans  for  an  Agency-wide 
working  group  to  address  cross-cutting 
g(!nomic:s  activities.  Finally,  recipients 
of  the  FY2()12  .Scientific  Achievement 
awards  (.selected  by  the  .Science  Board) 
will  provide  overviews  of  the  activities 
for  which  the  awards  were  given. 

I’DA  intends  to  make  background 
material  available  to  the  |3ublic  no  later 
than  2  bnsine.ss  days  before  the  meeting. 
If  FDA  is  unable  to  po.st  the  background 
material  on  its  Web  site  ])rior  to  tin; 
meeting,  the  background  material  will 
b(!  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  b(!  jiosted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 


available  at  http://\v\v\v. fda.gov/ 
AdvisorvCommittees/CAdendav/ 
default. htin.  .Scroll  down  to  the 
a])j)ropriate  advisory  committee  link. 

Procedure:  lnter(!.st(;d  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  i.ssues  ])ending 
Ixjfore  the  committee.  Written 
submissions  may  be  made  to  the  contact 
piirson  on  or  iMifore  Wculnesday, 
February  20.  2013.  Oral  |)re.sentalions 
from  the  public  will  be  scheduled 
between  ajiproximately  4:30  p.m.  and  5 
p.m.  Those  individuals  interested  in 
making  formal  oral  ])resentatlons  should 
notify  the  contact  j)er.son  and  submit  a 
brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
jnesent,  the  names  and  addresses  of 
proj)o.sed  participants,  and  an 
indication  of  the  apj^roximate  time 
niquested  to  make  their  ])re.sentation  on 
or  before  Tuesday,  February  12.  2013. 
3’ime  allotted  for  each  presentation  may 
b(!  limited.  If  the  number  of  registrants 
nKpiesting  to  speak  is  greater  than  can 
be  reasonably  accommodated  during  the 
scheduled  open  ])ublic  hearing  session, 
FDA  may  conduct  a  lottery  to  determine 
the  speakers  for  the  scheduled  open 
public  hearing  session.  The  contact 
person  will  notify  interestjul  pmsons 
regarding  their  recinest  to  s|)eak  by 
Wedne.sday.  February  13,  2013. 

Fersons  attending  FDA’s  advisory 
connnitt(!(!  meetings  are  advised  that  the 
Agency  is  not  res|)onsible  for  i)roviding 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
l)ublic  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  phy.sical 
disabilities  or  .s])ecial  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Martha 
Mon.ser  at  least  7  days  in  advanc:e  of  the 
meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Fhxise  visit  our  Web  site  at 
http://\v\v\v.  fda.gov/ 
AdvisoryConunittees/ 

About  AdvisoiYConunitiees/ 
uciul  1J4(i2.htni  for  procedures  on 
])ublic  conduct  during  advisory 
committee  meetings. 

Notice  of  this  meeting  is  givcm  under 
the  Federal  Advisory  (Committee  Act  (5 
IJ..S.C.  aj)j).  2). 

Datcul:  )iinu<irv  24,  2013. 

)ill  llart/.lor  Warner, 

Acting  Associate  Commissioner  for  Special 
Medical  Programs. 

|FK  Hoc.  20i:i-01‘)44  l-ilod  !1;4.')  ani| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 

Notice  of  Closed  Meetings 

Fursuant  to  section  l()(d)  of  the 
Imderal  Advisory  (]ommittee  Act.  as 
amended  (5  U..S.(L  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  clo.sed  to  the 
])ublic  in  accordance  with  the 
jjrovisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)((i).  Title  5  IL.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  .secrets  or  commercial 
|3roperty  such  as  patentable  material, 
and  ]3ersonal  information  concerning 
individuals  associated  with  the  grant 
ajjplications,  the  disclosure  of  whi{:h 
would  constitute  a  clearly  unwarranted 
invasion  of  ])er.sonal  privacy. 

\’ame  of  Committee:  National  Institiit*;  on 
lloafiKiss  and  Olhor  (ioinnuinication 
Disorders  .S])(!(:ial  Emphasis  I’aiU!!;  V.SI. 
i>’(!llo\vslii])s. 

Date:  l-'oEriiarv  21. 2(il3. 

Time:  ]2:()()  |).in.  to  3:00  p.m. 

Agenda:  't’o  nn'imv  and  (ivalnalc;  grant 
applications. 

Place:  National  lnslilnt(!s  of  I  teallh.  (il  20 
Executive  Blvd.  Kockvilh;,  MI)  208.^2 
(  Telephone  (Conference  (Call). 

Contact  Person:  .S1h!o  .Singh.  Fh.D., 
.Sci(!nlific  Review  Officer.  National  Inslitiito 
on  Dciafness  and  Other  (Communication 
Disorders  National  Instilntiss  of  Health. 
Rockville!.  MD  208.50.  301-400-8093. 
si  nglis&ni  dcd.  nih  .gov. 

\knne  of  Committee:  National  Institute  on 
D(!afn(!ss  and  Other  (Communication 
Di.sorders  .Special  Emphasis  Panel:  Training 
in  Hearing  Research  Rciview  Meieting. 

Date:  Eehrnarv  20.  2013. 

Time:  8:00  a.m.  to  .5:00  p.m. 

Agenda:'\'o  nivieiw  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  <it  the  (Cluivv  (Chase 
Pavilion,  4300  Military  Road  NW.. 
Washington.  D(C  20015. 

Contact  Person:  Andrea  B.  Kelly,  Ph.D., 
.Sci(!ntific  Review  Offic(!r,  National  Institute! 
e)n  D(!afne!ss  anel  Other  (Ce)mmunie:iitie)n 
Dise)rele!rs  Naliemal  Instituteis  e)f  He!alth, 
Re)e:kville.  MD  20850,  301-490-8083, 
kellya2@nidcd.nili.gov. 

((Ciitide)gne!  e)f  l‘’e!elenil  Deimewtie;  Assistane:e! 
Pre)gram  Ne)s.  93.173,  Bie)lejgie:al  Re!se!iire:h 
Rehite!el  te)  De!afne!ss  anel  (Ce)mmunie:ative 
Di.seereleers,  Natieimd  Institutes  e)f  I  leealth,  I II  IS) 

Dateul:  lanuary  24,  2013. 

Melanie  |.  (>ray. 

Program  Aiudyst,  Office  of  Federal  Advisory 
Committee  Policy. 

lEK  De)e;.  2()i:t-()l«fi()  Kile!el  1-29-13:  8:4.5  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  1()(il)  of  the 
Federal  Advisory  Couunittee  Act,  as 
amended  (5  II.S.C.  App.),  notice  is 
lierehy  given  of  the  following  meetings. 

The  meetings  will  Im;  clo.sed  to  the 
]nd)li(;  in  accordance  with  the 
provisions  sot  forth  in  sections 
,'j32h(c)(4)  and  .5.'52h(c)((i).  Title  5  II.S.C., 
as  amended.  The  grant  applications  and 
the  discu.ssions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  ])ersonal  privacy. 

jVf/aie  of  (A)mmitloo:  Ca'.uU'.t  for  Scientific 
R(;viow  .Si)ocial  Kinjdiasis  Panel  PAK-12- 
ItUi:  Macroei;on()inic:  Aspects  of  Population 
Aging. 

Dote:  I'’el)riiarv  2.5.  2013. 

'I'ima:  1 :()()  p.in.  to  3:00  p.in. 

Agondo:  'I'o  review  and  evaluate  grant 
a])|)licalions. 

PIdco:  National  Inslilntes  of  Health.  0701 
Rockledgii  Drive;.  B(;lhes(la.  MD  20802 
(lelephoiu;  (’.onlerence  Call). 

(jonidcl  Person:  Su'/Aumd  Ryan.  Ph.D.. 
.Scientific  R(;view  Officer.  C(;nler  for 
Scientific  R(;vi(;w.  National  lnslilul(;s  of 
Health,  0701  Rockledge;  Drive,  Room  3130. 
M.SC  7770,  Bethesda,  MD  20802.  (301)  43.5- 
1712,  rvdnsj@(:sr.ni li.gov. 

Ndiiw  of  CominiUeo:  Musculosk(;lelal.  Oral 
and  Skin  Sciences  Integrated  Review  Crou]). 
Musculosk(;lelal  Tissue  Engineering  .Study 
.Section. 

Ddte:  February  20-27.  2013. 

Time:  8:00  a. in.  to  3:00  p.m. 

Agen(ld:'l'o  review  and  evaluate  grant 
a])plications. 

P/ace;  Doubletree  Hotel  Bethesda 
(Formerly  Holiday  Inn  Select).  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contdel  Person:  Baljil  .S  Moonga,  Ph.D.. 
.Scientific  Review  Officer.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive,  Room  4214, 
M.SC  7800,  Bethesda.  MD  20802.  301-43.5- 
1 777,  inoongdl)s®nidil.nili.gov. 

Nome  of  CoinniHlee:  Brain  Disorders  and 
Clinical  Neuro.sci(;nc(;  lntegrat(;d  Revi(;w 
Cronj),  Clinical  N(;urosci(;nce  and 
N(;urod(;generalion  .Study  .Section. 

Ddte:  F(;hruary  20.  2013. 

Time:  a.m.  to  .5:00  ii.m. 

Ageiulm'Vn  r(;view  and  evaluati;  grant 
aiiplications. 

Place:  Hotel  Nikko  .San  Francisco.  222 
Mason  .Street.  .San  Francisco.  CA  04102. 

(j’onidcl  Person:  Samu(;l  C  Edwards,  Ph.D., 
Chief.  Brain  Disorders  and  Clinical 
Neurosc:ience.  Center  for  Scientific  Review, 
National  Institutes  of  Health,  0701  Rockledge 


Drive.  Room  ,5210,  M.SC  784().  Bethesda,  MD 
20802.  (301)  43.5-1240, 
e(hvdr(l.ss@(:sr.nili  .gov. 

Nome  of  CommUtee:  Center  for  .Scientific 
Review  .Spi;cial  Em|)hasis  Panel,  Enng 
Fibrosis  and  Injnrv. 

Dole:  February  20-27,  2013. 

Time:  0;00  a.m.  to  0:00  p.m. 

Agendo:  To  review  and  (;valuate  grant 
apjilications. 

Place:  National  Inslilntes  of  Health.  0701 
Rockledge  Drive.  Betluisda,  MD  20802 
(Virtual  Meeting). 

(lonidcl  Person:  George  M  Barnas.  Ph.D., 
.Scientifii:  Revi(;w  (lffic:er.  Center  for 
.Scientific  Review.  National  Inslilntes  of 
ileallh.  0701  Rockledge  Drive,  Room  4220. 
M.SC  7818,  Bethesda,  MD  20802,  301^3.5- 
OOOt).  hdrndsg®csr. nili.gov. 

Name  of  Committee:  Center  for  .Scientific 
Review  .Special  Emjihasis  Panel,  Member 
Conflict:  .Substance  Abuse;  in  .S])(;ci;il 
Poinilations  .S]K;cial  Enpihasis  Pane;!. 

Date:  F(;hruary  20,  2013. 

Time:  1:00  p.m.  to  2:00  |).m. 

Agenda:  To  revi(;w  emd  evaluate  grant 
applictilions. 

Place:  Neilional  Institutes  of  H(;iillh,  0701 
Rockledge;  Drive,  Be;the;sela,  MD  20802 
('fe;le;i)he)ne;  Ce)nfe;re;ne:e;  Cedi). 

Contact  Person:  Me)nie:a  Baseiei,  Ph.D., 
.Se;ie;ntifie:  Re;vie;w  Offie:e;r.  Ce;nle;r  feir 
.Se:ie;ntifie:  Re;vie;w,  Neiliemiil  lnstitule;s  eif 
Health,  0701  Roe:kle;elge;  Drive;,  Reieim  3220, 
M.SC  7808.  Be;lhe;sela.  MD  20802,  301-400- 
701 0.  l)asconia@niail.nili.gov. 

\kmie  of  Committee:  Ce;nle;r  feir  .Se:ie;nlific 
Re;vie;w  .S|)ee:iiil  Em|)hiisis  Pane;l,  Psye:hialrie; 
Dise)rele;rs:  Clinie:cd  emel  Basie:  As|ie;e:ts. 

Date:  Fe;hruary  20.  2013. 

Time:  2:00  p.m.  tei  4:00  ji.in. 

Agenda:  'Vo  review  anel  e;\’aluale;  gnml 
a|)plie:atie)ns. 

Place:  Naliemal  Institutes  eif  He;alth,  0701 
Re)e:kle;elge;  Drive;,  Be;the;sela.  MD  20802 
(Te;le;])heme;  Confe;re;ne:e;  C<dl). 

Contact  Person:  )ulius  Cinepie.  M.S. 
Seiienlifie:  Re;vie;w  ()ffie:e;r,  Ce;nle;r  feir 
.Se:ie;ntifie;  Review,  National  lnslitule;s  eif 
He;allh,  0701  Re)e;kle;elge;  Drive.  Reieim  3180. 
M.SC  7840,  Be;the;sela,  MD  20802,  (301)  433- 
1 232.  cin(inej@csr.nili.gov. 

Name  of  Committee:  Center  feir  Se:ie;nlifie: 
Re;vie;w  Spe;e:i;il  Emphasis  Panel,  Member 
Ceinflie:t:  Re;tineiii;ithy  anel  Eye;  Dise;ase;s. 

Date:  Fe;hruary  20.  2013. 

'Time:  12:00  ji.in.  lei  2:30  ii.m. 

Agenda:'Vo  re;vie;w  anel  evalmite  gnmt 
applie:atieins. 

Place:  Naliomil  Instituleis  eif  Health,  (i701 
Reie:kle;elge;  Drive;,  Be;lhe;,sela,  MD  20802 
(Te;le;pheine;  Ceinfe;re;ne:e;  Call). 

Contact  Person:  )ame;s  P  Harweieiel,  Ph.D., 
.Se;ie;ntifie:  Re;vie;vv  ()ffie:e;r,  Ce;nte;r  feir 
.Se:ie;ntifie;  Re;vie;w,  Neilieinal  Inslituteis  eif 
Heiallh,  0701  Reie:kle;elge;  Drive,  Reieim  3108, 
M.SC  7840.  Bellmsela,  MD  20802.  301-43.5- 
1 230,  liarivoodj@csr.niIi.gov. 

(Calideigue;  eif  Fe;ele;ral  Deime;stie;  Assisl<me:e; 
Preigram  Neis.  03.300.  Ceim|iaralive;  Meielicine: 
03.333.  Clinie;al  Re;se:are:h.  03.300.  03.333, 
03.337,  03.303-03.300,  03.837-03.844, 
03.840-03.878.  03.802,  03.803.  Naliemal 
Institutes  eif  Heialth,  IIIIS) 


Date;el:  )imuary  24,  2013. 

Careilyn  A.  Baum, 

Program  Anaivst,  Office  of  Federal  Advisorv 
Committee  Policy. 

|FK  Deie:.  2in:t-(n«ai  Fil(;el  1-20-1.3:  8:45  am| 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5600-FA-09] 

Housing  Choice  Voucher  Program; 
Office  of  Public  and  Indian  Housing 
Announcement  of  Funding  Awards  for 
Fiscal  Year  2012 

agency:  Office;  of  the;  As.si.stant 
.Se;e:ie;tarv  for  Fiihlic  anel  Inelian 
Hemsing,  HUD. 

ACTION:  Annoiine:e;me;nt  of  Fise;al  Ye;ar 
2012  Awarel.s. 

SUMMARY:  In  eie:e:orelane:e  with  Se;e;tie)n 
l()2(a)(4)(C)  of  the;  Ui;partme;nt  of 
Housing  anel  Urban  Di;ve;le)j)me;nt 
Re;form  Ae:t  eif  1980,  this  ele)e:ume;nt 
ne)tifie;s  the;  jiuhlie;  of  fiineling  awarel.s  feir 
Fise:al  Ye;ar  (FY)  2012  tei  piihlie:  housing 
age;ne:ie;s  (FHAs)  iineleir  the;  .Se;e,'tiein  8 
Housing  Cheiie;e;  Veine:he;r  Freigram 
(1 ICVP).  The;  piirpeise;  eif  this  neitie:e;  is  tei 
pnhlish  the;  naineis,  aelelreisseis,  anel 
ameiunt  of  the;  awarels  tei  FHAs  feir  nein- 
e:eimiie!litive!  fnneling  awarels  feir  hein.sing 
e:einve;rsiein  ae:tiein.s.  piihlie:  hemsing 
re;loe:atieins  anel  re:jilae:e;me;nts,  meieleirate; 
reihahilitatiein  re;]ilae;e;me;nts,  anel  HOFF 
VI  veine:he;r  awarel.s. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michae;!  .S.  Demnis,  Dircedeir.  ()ffie;e;  of 
Hemsing  Veme;he;r  Freigrams,  Office;  eif 
Fiihlie:  anel  Inelian  Housing,  Deijiartmemt 
of  Hemsing  anel  Urban  De;ve;leipment, 

4.51  Seivemth  Stre;e;t  .SVV..  Room  4228, 
Washington,  DC  20410-5000,  telephone; 
(202)  402-4059.  He;aring-  or  .sjiee;e:h- 
impaireel  inelivieluals  may  e:all  HUD’s 
TTY  nnmher  at  (800)  927-7589.  (Only 
the;  “800"  telephone  nnmher  is  teill- 
fre;e;.) 

SUPPLEMENTARY  INFORMATION:  The 

re;gulatieins  governing  the;  HCVF  are; 
pnhlishe;el  at  24  CFR  part  982.  The; 
re;gulatiem.s  for  alleie;ating  hemsing 
assistane:e;  huelget  authority  uneler 
.Se;e:tiein  213(el)  eif  the;  Housing  anel 
Ceimnumity  Deve;leijime;nt  Ae:t  of  1974 
are;  puhlisheel  at  24  CFR  F.irt  791, 
.Snhpart  D. 

The;  jmrpeise  eif  this  reaital  a.s.si.stane;e; 
preigram  is  to  assist  eligible  families  to 
jiay  their  remt  feir  elee;e;nt,  safe,  anel 
.sanitary  hemsing.  The;  FY  2012  awarele;e;s 
annemne:e;el  in  this  neitie:e;  we;re;  preiviele;el 
HCVF  tenant  jireite;e:tiem  vouchers 
(TFVs)  fiinels  on  an  a.s-ne;eele;el,  nein- 
eximjietitive  basis,  i.e;.,  neit  consistent 
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with  the  provisions  of  a  Notice  of 
Funding  Availal)ility  (NOFAs).  TFV 
awards  made  to  IdlAs  for  program 
actions  that  dis])lace  families  living  in 
public  housing  were  made  on  a  first- 
come,  first-served  basis  in  accordance 
with  Fill  Notice  2007-10.  Voucher 


Rehabilitation  contracts;  (3)  to  assist 
families  in  jjropta  lies  when;  llu;  owner 
has  prej)aid  the  HUD  mortgage;  (4)  to 
a.ssi.st  families  in  i)rojects  wliere  the 
Rental  Supplement  and  Rental 
Assistance  Payments  contracts  are 
ex])iring  (Rental  Assistance 


The  Department  awariled  total  new 
budget  authority  of  S119.3()2,81«  for 
10.430  housing  choice  vouchers  to 
reci])ienls  under  all  of  the  above- 
mentioned  categories.  This  budget 
authority  includes  $1,343,800  of 
unobligated  commitments  made  in  FY 


Funding  in  (lonnection  with  the 


Demonstration  (RAD — Second 


2011.  These  funds  w(;re  reserv(;d  by 


Dianolition  or  Dis])osition  of  ()ccuj)ied 
Public  Housing  Units,  and  PIH  Notice 
2010-27.  Implementation  of  the  F(;deral 
Fiscal  Year  2012  Funding  Provision  for 
the  Housing  (Choice  Voucher  Program. 
Announcements  of  awards  provided 
under  the  NOFA  process  for 
Mainstream.  Designated  Housing. 

Family  Unification  (FUP).  and  Veterans 
Assistance  Supj)ortive  Housing  (VASH) 
programs  will  he  ))ul)lished  in  a  separate 
P’ederal  Register  notice. 

Awards  published  under  this  notice 
were  provided  (1)  to  assi.st  families 
living  in  HUD-owned  pro})erties  that  are 
hc'ing  .sold;  (2)  to  assist  families  affected 
by  the  expiration  or  termination  of  their 
Project-based  Section  8  and  Moderate 


(;omj)onent  p(;r  PIH  Notice  2012-32);  (.'5) 
to  provide  relocation  housing  assi.stance 
in  connection  with  the  demolition  of 
public  housing;  (0)  to  provide 
re|)lacement  housing  assistance  for 
single  room  occupancy  (SRO)  units  that 
fail  housing  (piality  standards  (HQS); 
and  (7)  to  assist  families  in  public 
housing  develojjinents  that  are 
.scheduled  for  demolition  in  connection 
with  a  HUD-apjjroved  HOPE  VI 
revitalization  or  demolition  grant. 

A  special  administrative  fee  of  $200 
per  occupied  unit  was  j)rovided  to 
PH  As  to  comjjensate  for  any 
extraordinary  HCVP  administrative 
co.sts  associated  with  the  Multifamily 
Housing  conversion  aclion(s). 


S(;})temher  30.  2011.  hut  not  contracted 
until  FY  2012,  and  thus  have  been 
included  with  obligated  commitments 
for  I'Y  2012. 

In  accordance  with  Seilion 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Develo])ment 
Reform  Act  of  1089  (103  Stat.  1987,  42 
U.S.C.  3.54.5).  the  Department  is 
])uhlishing  the  names,  addre.sses,  and 
amounts  of  those  awards  as  shown  in 
Ajjpendix  A  al])hahetically  by  State 
then  by  PHA  name. 

Dated:  )aiuiary  4.  2013. 

Sandra  H.  llenriciunz, 

AssisIdiU  Secretary  far  Public  and  Indian 
Ilonsinf’. 


Section  8  Rental  Assistance  Programs  Announcement  of  Awards  for  Fiscal  Year  2012 


Housing  agency 

Address 

Units 

Award 

Public  Housing  Tenant  Protection 

Moderate  Rehabilitation  Replacements 

CA:  OAKLAND  HA  . 

1619  HARRISON  ST,  OAKLAND,  CA  94612  . 

9 

$97,143 

CA:  COUNTY  OF  SACRAMENTO  HA  . 

P.O.  BOX  1834,  SACRAMENTO,  CA  95812  . 

1 

8,837 

CA:  SAN  JOSE  HA  . 

505  WEST  JULIAN  ST,  SAN  JOSE,  CA  95110  . 

5 

72,589 

CA:  COUNTY  OF  SANTA  CLARA  HA  . 

505  WEST  JULIAN  ST,  SAN  JOSE.  CA  95110  . 

8 

116,380 

CT;  WATERBURY  HA  . 

2  LAKEWOOD  RD,  WATERBURY,  CT  06704  . 

3 

22,962 

FL:  HA  OF  JACKSONVILLE  . 

1300  BROAD  ST,  JACKSONVILLE,  FL  32202  . 

8 

57,411 

IL:  CHICAGO  HA  . 

60  EAST  VAN  BUREN  ST,  11TH  FL,  CHICAGO, 
IL  60605. 

12 

118,736 

MO:  ST.  LOUIS  COUNTY  HA  . 

8865  NATURAL  BRIDGE,  ST.  LOUIS,  MO  63121 

32 

216,407 

MT:  MT  DEPT  OF  COMMERCE  . 

301  S.  PARK,  HELENA,  MT  59620  . 

15 

71,757 

NC:  HA  WINSTON-SALEM  . 

500  WEST  FOURTH  ST,  STE  300,  WINSTON- 
SALEM,  NC  27101. 

7 

42,024 

ND:  MINOT  HA  . 

108  EAST  BURDICK  EXPWY,  MINOT,  ND  58701 

25 

127,536 

ND:  BARNES  COUNTY  HA . 

120  12TH  ST,  NW.,  VALLEY  CITY,  ND  58072  . 

8 

27,739 

ND:  STARK  COUNTY  HA  . 

1149  WEST  VILLARD,  DICKINSON,  ND  58602  . 

5 

17,160 

NY:  TOWN  OF  AMHERST  . 

1195  MAIN  ST,  BUFFALO,  NY  14209  . 

1 

4,571 

NY.  CITY  OF  BUFFALO  . 

470  FRANKLIN  ST,  BUFFALO,  NY  14202  . 

9 

42,624 

NY:  NYS  HSG  TRUST  FUND  CORP  . 

38^0  STATE  ST,  ALBANY,  NY  12207  . 

10 

90,770 

OH:  CUYAHOGA  MHA  . 

8120  KINSMAN  RD,  CLEVELAND,  OH  44104  . 

3 

19,811 

OK:  TULSA  HA  . 

PO  BOX  6369,  TULSA,  OK  74148  . 

7 

39,257 

OK.  HENRYETTA  HA  . 

1708  WEST  RAGAN,  HENRYETTA,  OK  74437  . 

20 

67,793 

PA:  HA  OF  CITY  OF  PITTSBURGH  . 

200  ROSS  ST,  PITTSBURGH,  PA  15219  . 

7 

40,425 

TX:  MISSION  HA  . 

906  E  8TH  ST,  MISSION,  TX  78572  . 

13 

45,532 

VA:  ARLINGTON  CO  DEPT  OF  HUM  SERV  . 

2100  WASHINGTON  BLVD,  3RD  FL,  ARLING¬ 
TON,  VA  22204. 

35 

403,920 

Total  for  Moderate  Rehabilitation  Replace¬ 
ments. 

243 

1 ,751 ,384 

I 

p 


Public  Housing  Relocation  and  Replacement 


AL:  HA  OF  SHEFFIELD . 

PO  BOX  429,  SHEFFIELD,  AL  35660  . 

1 - 

16 

$41,247 

AL:  HA  OF  TUSCALOOSA . 

2117  JACK  WARNER  PKWY,  TUSCALOOSA,  AL 
35401 . 

125 

532,966 

AR:  JONESBORO  URB  REN  &  HA  . 

330  UNION  ST,  JONESBORO,  AR  72401  . 

8 

40,809 

CA.  CO  OF  SAN  BERNARDINO  HA . 

715  E.  BRIER  DR,  SAN  BERNARDINO,  CA  92408 

105 

573,201 

CA:  ALAMEDA  COUNTY  HA  . 

22941  ATHERTON  ST,  HAYWARD,  CA  94541  . 

100 

700,765 

CO:  AURORA  HA  . 

10745  E.  KENTUCKY  AVE,  AURORA,  CO  80012 

55 

370,187 

CT;  ANSONIA  HA  . 

36  MAIN  ST,  ANSONIA,  CT  06401  . 

57 

332,522 
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DC:  DISTRICT  OF  COLUMBIA  HA  . 

1133  NORTH  CAPITOL  ST,  NE.,  WASHINGTON, 
DC  20002. 

50 

690,120 

FL:  HA  OF  SARASOTA  . 

1300  BOULEVARD  OF  THE  ARTS,  SARASOTA, 
FL  34236. 

56 

524,556 

FL:  HA  WEST  PALM  BEACH  GEN  FUND  . 

1715  DIVISION  AVE,  WEST  PALM  BEACH,  FL 
33407. 

52 

427,944 

i 

FL;  MILTON  HA  . 

5668  BYROM  ST,  MILTON,  FL  32570  . 

50 

272,786 

FL:  HERNANDO  COUNTY  HA  . 

20  NORTH  MAIN  ST,  BROOKSVILLE,  FL  34601  .. 

105 

456,827 

GA:  HA  OF  MARIETTA  . 

95  COLE  ST,  MARIETTA,  GA  30061  . 

120 

768,018 

GA:  NORTHWEST  GEORGIA  HA . 

800  NORTH  FIFTH  AVE,  ROME,  GA  30162  . 

82 

374,973 

IN:  MUNCIE  HA  . 

402  E.  SECOND  ST,  MUNCIE,  IN  47302  . 

7 

25,529 

MD:  MONTGOMERY  CO  HA  . 

10400  DETRICK  AVE,  KENSINGTON,  MD  20895 

200 

1,651,125 

MD:  ANNE  ARUNDEL  COUNTY  HA  . 

7885  GORDON  CT,  GLEN  BURNIE,  MD  21060  .... 

92 

485,429 

MD:  WASHINGTON  COUNTY  HA  . 

PO  BOX  2944,  HAGERSTOWN,  MD  21741  . 

80 

446,765 

MN:  BLOOMINGTON  HRA  . 

1800  WEST  OLD  SHAKOPEE  RD,  BLOOM¬ 
INGTON,  MN  55431. 

26 

179,597 

NC;  HA  OF  THE  CITY  OF  ASHEVILLE  . 

PO  BOX  1898,  ASHEVILLE,  NC  28802  . 

6 

21 ,497 

NC;  HA  OF  CITY  OF  CHARLOTTE  . 

1301  SOUTH  BLVD,  CHARLOTTE,  NC  28236  . 

26 

216,708 

NJ;  LONG  BRANCH  HA  . 

336  GARFIELD  CT,  LONG  BRANCH,  NJ  07740  ... 

136 

1,573,151 

NJ:  JERSEY  CITY  HA  . 

400  US  HIGHWAY  #1,  JERSEY  CITY,  NJ  07306  .. 

15 

146,920 

NJ:  NEW  BRUNSWICK  HA  . 

7  VAN  DYKE  AVE,  NEW  BRUNSWICK,  NJ  08901 

58 

641,197 

NY:  HA  OF  HUNTINGTON  . 

1-A  LOWNDES  AVE,  HUNTINGTION  STA,  NY 
11746. 

40 

633,461 

OH:  COLUMBUS  METRO.  HA  . 

880  EAST  11TH  AVE,  COLUMBUS,  OH  43211  . 

494 

2,438,093 

OH;  CUYAHOGA  MHA  . 

8120  KINSMAN  RD,  CLEVELAND,  OH  44104  . 

260 

1 ,552,559 

OH;  LUCAS  MHA  . 

435  NEBRASKA  AVE,  TOLEDO,  OH  43697  . 

141 

809,318 

PA;  LACKAWANNA  COUNTY  HA . 

2019  WEST  PINE  ST,  DUNMORE,  PA  18512  . 

76 

318,279 

PA:  HA  OF  THE  CO  OF  CHESTER  . 

30  W.  BARNARD  ST,  WEST  CHESTER,  PA 
19382. 

24 

168,324 

PA:  INDIANA  COUNTY  HA  . 

104  PHILADELPHIA  ST,  INDIANA,  PA  15701  . 

24 

97,453 

RQ:  PUERTO  RICO  DEPT  OF  HSNG  . 

PO  BOX  21365,  SAN  JUAN,  PR  00928  . 

482 

1 ,865,057 

SC;  HA  GREENVILLE  . 

PO  BOX  10047,  GREENVILLE,  SC  29603  . 

172 

664,763 

TN;  KNOXVILLE  COMM  DEV  CORP  . 

PO  BOX  3550,  KNOXVILLE,  TN  37927  . 

182 

1 ,046,769 

TN:  CHATTANOOGA  H/A  . 

PO  BOX  1486,  CHATTANOOGA,  TN  37402  . 

370 

2,040,351 

610,953 

577,715 

TX:  AUSTIN  HA  . 

PO  BOX  6159,  AUSTIN,  TX  78762  . 

74 

TX;  HOUSTON  HA  . 

2640  FOUNTAIN  VIEW,  HOUSTON,  TX  77057  . 

74 

TX:  HA  OF  ORANGE  . 

P.O.  BOX  3107,  ORANGE,  TX  77630  . 

33 

1 96,290 

VA:  RICHMOND  REDEV  &  HA  . 

901  CHAMBERLAYNE  PKWY,  RICHMOND,  VA 
23261 . 

18 

141,828 

VT:  RUTLAND  HA  . 

5  TREMONT  ST,  RUTLAND,  VT  05701  . 

11 

30,786 

6,225,906 

WA:  KING  COUNTY  HA  . 

600  ANDOVER  PARK  WEST,  SEATTLE,  WA 
98188. 

508 

WA:  HA  OF  THE  CITY  OF  TACOMA  . 

902  SOUTH  “L”  ST,  STE  2C,  TACOMA,  WA 
98405. 

103 

676,112 

WA:  HA  OF  THE  CITY  OF  RENTON  . 

970  HARRINGTON  AVE,  NE.,  RENTON,  WA 
98056. 

16 

133,582 

Wl:  HA  OF  CITY  OF  MILWAUKEE  . 

809  NORTH  BROADWAY,  MILWAUKEE,  Wl 
53201 . 

65 

411,044 

Total  for  Public  Housing  Relocation  and  Replace¬ 
ment. 

4,794 

32,133,482 

SRO — Relocation/Replacement 


IL:  CHICAGO  HA  . 

60  EAST  VAN  BUREN  ST,  11TH  FL,  CHICAGO, 

50 

482,298 

IL  60605. 

VA:  ROANOKE  REDEV  &  HA  . 

2624  SALEM  TRNPK,  NW.,  ROANOKE,  VA  24017 

36 

207,412 

Total  for  SRO — Relocation/Replacement  . 

86 

689,710 

Witness  Relocation  Assistance 


FL:  ORLANDO  HA  . 

390  NORTH  BUMBY  AVE,  ORLANDO,  FL  32803 

1 

1 1 ,856 

FL;  MIAMI  DADE  HA  . 

701  NW  1ST  COURT,  16TH  FL,  MIAMI,  FL  33136 

1 

15,552 

FL;  HA  OF  OCALA  . 

P.O.  BOX  2468,  OCALA,  FL  34478  . 

1 

7,764 

MD:  MONTGOMERY  CO  HA  . 

10400  DETRICK  AVE,  KENSINGTON,  MD  20895 

2 

34,716 

MD:  HARFORD  COUNTY  HA  . 

15  SOUTH  MAIN  ST,  STE  106,  BEL  AIR,  MD 
21014. 

1 

13,560 

NC:  HA  OF  CITY  OF  CHARLOTTE  . 

1301  SOUTH  BLVD,  CHARLOTTE,  NC  28236  . 

1 

1 1 ,952 

NJ:  BURLINGTON  CO  BRD  OF  SOC  SERV  . 

795  WOODLANE  RD,  MOUNT  HOLLY,  NJ  08060 

1 

1 1 ,424 

NV;  CITY  OF  RENO  HA  . 

1525  EAST  NINTH  ST,  RENO,  NV  89512  . 

1 

15,636 

PA:  ALLENTOWN  HA . 

1339  ALLEN  ST,  ALLENTOWN,  PA  18102  . 

1 

10,308 
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RQ:  PUERTO  RICO  DEPT  OF  HSNG  . 

VA:  VIRGINIA  HSNG  DEV  AUTH  . 

PO  BOX  21365,  SAN  JUAN,  PR  00928  . 

601  SOUTH  BELVIDERE  ST,  RICHMOND,  VA 
23220. 

1 

1 

7,308 

16,320 

Total  for  Witness  Relocation  Assistance  . 

12 

156,396 

Tenant  Protection  Vouchers  for  HOPE  VI 


CO:  HA  OF  CITY  AND  CO  OF  DENVER  . 

MA:  BOSTON  HA  . 

MA:  TAUNTON  HA  . 

Total  for  TP— HOPE  VI  . 

777  GRANT  ST,  DENVER,  CO  80203  . 

52  CHAUNCY  ST,  BOSTON,  MA  021 1 1  . 

30  OLNEY  ST,  STE  B,  TAUNTON,  MA  02780  . 

54 

51 

165 

369,647 

655,397 

1 ,599,247 

270 

2,624,291 

Total  for  Public  Housing  Tenant  Protection 

5,405 

37,355,263 

Housing  Conversion  Actions 
RAD  Conversion  Assistance 


CA:  CITY  OF  SAN  LUIS  OBISPO  HA  . 

487  LEFF  ST,  SAN  LUIS  OBISPO,  CA  93406  . 

17 

1 

67,097 

CA;  CITY  OF  SANTA  BARBARA  HA  . 

808  LAGUNA  ST,  SANTA  BARBARA,  CA  93101  .. 

106 

773,071 

PA.  LACKAWANNA  COUNTY  HA . 

2019  WEST  PINE  ST,  DUNMORE,  PA  18512  . 

15 

48,550 

Total  for  RAD  Conversion  Assistance  . 

138 

888,718 

Housing  Conversion  Rent  Supplement 


CA:  CITY  OF  SAN  LUIS  OBISPO  HA  . 

487  LEFF  ST,  SAN  LUIS  OBISPO,  CA  93406  . 

7 

53,988 

CT;  TORRINGTON  HA  . 

110  PROSPECT  ST,  TORRINGTON,  CT  06790  .... 

36 

223,245 

CT:  CONN  DEPT  OF  SOC  SERV . 

25  SIGOURNEY  ST,  9TH  FL,  HARTFORD,  CT 

14 

106,829 

06105. 

MA:  BOSTON  HA  . 

52  CHAUNCY  ST,  BOSTON,  MA  02111  . 

33 

424,080 

NY:  HA  OF  HARRIETSTOWN  . 

14  KIWASSA  RD,  STE  1,  SARANAC  LAKE,  NY 

8 

28,838 

12983. 

SD:  CANTON  HSNG  &  REDEV  COMM  . 

903  W.  FIFTH  ST,  CANTON,  SD  57013  . 

7 

30,577 

WA:  SEATTLE  HA  . 

120  SIXTH  AVE  NORTH,  SEATTLE,  WA  98109  .... 

85 

838,184 

Total  for  Housing  Conversion  Rent  Supplement 

190 

1,705,741 

Property  Disposition  Relocation 


MO:  ST.  LOUIS  HA . 

3520  PAGE  BLVD,  ST.  LOUIS,  MO  63106  . 

34 

173,181 

MS:  MERIDIAN  HA  . 

PO  BOX  870,  MERIDIAN,  MS  39302  . 

24 

128,117 

MS:  HA  OF  SOUTH  DELTA  . 

202  WESTON  AVE,  LELAND,  MS  38756  . 

11 

52,502 

Total  for  Property  Disposition  Relocation  . 

69 

353,800 

Prepayments 


CA:  OAKLAND  HA  . 

1619  HARRISON  ST,  OAKLAND,  CA  94612  . 

109 

1,176,507 

CA;  CITY  OF  LOS  ANGELES  HSG  AUTH  . 

2600  WILSHIRE  BLVD,  3RD  FL,  LOS  ANGELES, 
CA  90057. 

12 

124,360 

CA:  COUNTY  OF  MONTEREY  HSG  AUTH  . 

123  RICO  ST,  SALINAS,  CA  93907  . 

105 

881 ,975 

CA:  ALAMEDA  COUNTY  HSG  AUTH . 

22941  ATHERTON  ST,  HAYWARD,  CA  94541  . 

96 

1,251,821 

CA;  COUNTY  OF  ORANGE  HA  . 

1770  NORTH  BRDWY,  SANTA  ANA,  CA  92706  .... 

19 

210,052 

CO;  HA  OF  CITY  AND  CO  OF  DENVER  . 

777  GRANT  ST,  DENVER,  CO  80203  . 

110 

1 ,003,979 

CT:  CONN  DEPT  OF  SOC  SERV . 

25  SIGOURNEY  ST,  9TH  FL,  HARTFORD,  CT 
06105. 

148 

1,121,706 

FL;  MIAMI  DADE  HA  . 

701  NW  1ST  COURT,  16TH  FL,  MIAMI,  FL  33136 

199 

2,099,453 

FL:  HA  HOLLYWOOD  . 

7300  N.  DAVIE  RD  EXT,  HOLLYWOOD,  FL  33024 

100 

1,015,176 

IL:  CHICAGO  HA  . 

60  EAST  VAN  BUREN  ST,  11TH  FL,  CHICAGO, 
IL  60605. 

160 

1,611,571 

IL;  ELGIN  HA  . 

120  SOUTH  STATE  ST,  ELGIN,  IL  60123  . 

32 

211,083 

KY:  LOUISVILLE  HA  . 

420  SOUTH  EIGHTH  ST,  LOUISVILLE,  KY  40203 

404 

2,433,198 

KY;  MAYFIELD  HA  . 

312  BROOKSIDE  DR,  MAYFIELD,  KY  42066  . 

57 

108,799 

MA:  BOSTON  HA  . 

52  CHAUNCY  ST,  BOSTON,  MA  02111  . 

28 

361 ,029 

MA:  CAMBRIDGE  HA  . 

675  MASSACHUSETTS  AVE,  CAMBRIDGE,  MA 
02139. 

32 

504,975 

MA:  SPRINGFIELD  HA . 

25  SAAB  COURT,  SPRINGFIELD,  MA  01101  . 

144 

1 ,059,558 

MA:  BEVERLY  HA  . 

137  REAR  BRIDGE  ST,  BEVERLY,  MA  01915  . 

100 

962,568 

MA:  COMM  DEV  PROG  COMM  OF  MA,  EOCD  . 

100  CAMBRIDGE  ST,  BOSTON,  MA  021 14  . 

338 

3,730,385 

MD;  HARFORD  COUNTY  HA  . 

15  SOUTH  MAIN  ST,  STE  106,  BEL  AIR,  MD 
21014. 

160 

727,787 
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MD:  BALTIMORE  CO.  HSNG  OFFICE  . 

6401  YORK  RD,  1  ST  FL,  BALTIMORE,  MD 

100 

454,980 

ME;  AUGUSTA  HA  . 

21212. 

33  UNION  ST,  STE  3,  AUGUSTA,  ME  04330  . 

0 

16,337 

Ml:  DETROIT  HSNG  COMMISSION  . 

1301  EAST  JEFFERSON  AVE,  DETROIT,  Ml 

35 

254.604 

Ml:  MICHIGAN  STATE  HSG  DEV  AUTH  . 

48207. 

P.O.  BOX  30044,  LANSING,  Ml  48909  . 

70 

357,666 

MN.  WORTHINGTON  HRA  . 

819  TENTH  ST,  WORTHINGTON,  MN  56187  . 

23 

85,273 

NC:  WESTERN  PIEDMONT  COG  . 

736  4TH  ST,  SW.,  HICKORY,  NC  28603  . 

9 

41,935 

NE:  BELLEVUE  HA  . 

8214  ARMSTRONG  CIRCLE,  BELLEVUE,  NE 

55 

312,741 

NY:  HA  OF  SYRACUSE  . 

68147. 

516  BURT  ST,  SYRACUSE,  NY  13202  . 

359 

1 ,922,952 

NY;  HA  OF  SCHENECTADY . 

375  BROADWAY,  SCHENECTADY,  NY  12305  . 

21 

124,768 

NY:  HA  OF  ROCHESTER  . 

675  WEST  MAIN  ST,  ROCHESTER,  NY  14611  .... 

497 

2,527,722 

NY:  THE  CITY  OF  NEW  YORK  DHPD  . 

100  GOLD  ST,  RM  501,  NEW  YORK,  NY  10038  ... 

962 

10,643,555 

NY:  CITY  OF  NIAGARA  FALLS  COM  DEV  . 

1022  MAIN  ST,  NIAGARA  FALLS,  NY  14302  . 

17 

71 ,888 

NY:  NYS  HSG  TRUST  FUND  CORP  . 

38-40  STATE  ST,  ALBANY,  NY  12207  . 

533 

3,435,802 

OH:  CUYAHOGA  MHA  . 

8120  KINSMAN  RD,  CLEVELAND,  OH  44104  . 

9 

60,572 

OH:  CINCINNATI  METRO  HA  . 

16  WEST  CENTRAL  PKWY,  CINCINNATI,  OH 

28 

96,970 

OH:  GREENE  METRO  HA  . 

45210. 

538  NORTH  DETROIT  ST,  XENIA,  OH  45385  . 

46 

245,623 

OK:  OKLAHOMA  HSNG  FIN  AGENCY . 

PO  BOX  26720,  OKLAHOMA  CITY,  OK  73126  . 

23 

65,014 

OR:  HA  OF  THE  COUNTY  OF . 

PO  BOX  1510,  OREGON  CITY,  OR  97045  . 

44 

299,666 

242,692 

OR:  COMM  SERV  AGENCY  OF  LANE  CO . 

177  DAY  ISLAND  RD,  EUGENE,  OR  97401  . 

46 

PA;  PHILADELPHIA  HA  . 

12  SOUTH  23RD  ST,  PHILADELPHIA,  PA  19103 

50 

509,325 

PA:  HARRISBURG  HA  . 

351  CHESTNUT  ST,  12TH  FL,  HARRISBURG,  PA 

108 

760,778 

PA:  BEAVER  COUNTY  HA  . 

17101. 

300  STATE  ST,  BEAVER,  PA  15009  . 

70 

217,558 

PA:  WASHINGTON  COUNTY  HA  . 

100  SOUTH  FRANKLIN  ST,  WASHINGTON,  PA 

63 

279^017 

PA;  JOHNSTOWN  HA  . 

15301. 

501  CHESTNUT  ST,  JOHNSTOWN,  PA  15907  . 

134 

534,644 

PA:  ERIE  COUNTY  HA  . 

120  S.  CENTER,  CORRY,  PA  16407  . 

47 

130,821 

725,250 

Rl:  EAST  PROVIDENCE  H  A  . 

99  GOLDSMITH  AVE,  EAST  PROVIDENCE,  Rl 

99 

Rl:  RHODE  ISLAND  HSG  MORT  FIN  CORP  . 

02914. 

44  WASHINGTON  ST,  PROVIDENCE,  Rl  02903  ... 

51 

251,541 

SC:  HA  SOUTH  CAROLINA  REG  NO  1  . 

404  CHURCH  ST,  LAURENS,  SC  29360  . 

20 

100,022 

345,156 

738,203 

SC:  HA  OF  GREENWOOD  . 

PO  BOX  973,  GREENWOOD,  SC  29648  . 

89 

TN:  METROPOLITAN  DEV  &  HA . 

701  SOUTH  SIXTH  ST,  NASHVILLE,  TN  37202  .... 

115 

TX;  SAN  ANTONIO  HA  . 

818  S.  FLORES  ST,  SAN  ANTONIO,  TX  78295  .... 

100 

637,272 

TX:  MC  ALLEN  HA  . 

2301  JASMINE  AVE,  MC  ALLEN,  TX  78501  . 

80 

336,384 
261 ,562 

VA:  ALEXANDRIA  REDEV  &  HA  . 

600  N  FAIRFAX  ST,  ALEXANDRIA,  VA  22314  . 

20 

VA;  CHARLOTTESVILLE  REDEV  &  HA  . 

605  EAST  MAIN  ST,  RM  A040,  CHARLOTTES- 

162 

1,193,810 

VA:  HAMPTON  REDEVELOPEMENT  &  HSG 

VILLE,  VA  22902. 

P.O.  BOX  280,  HAMPTON,  VA  23669  . 

3 

23,963 

AUTH. 

VA:  VIRGINIA  HSNG  DEV  AUTH  . 

601  SOUTH  BELVIDERE  ST,  RICHMOND,  VA 

160 

1 ,088,876 

VT:  RUTLAND  HA  . 

23220. 

5  TREMONT  ST,  RUTLAND,  VT  05701  . 

121 

338,643 

2,142,882 

WA;  SEATTLE  HA  . 

120  SIXTH  AVE  NORTH,  SEATTLE,  WA  98109  .... 

205 

WA:  HA  OF  CITY  OF  YAKIMA  . 

810  N  6TH  AVE,  YAKIMA,  WA  98902  . 

17 

79,997 
31 ,039 
25,113 

52,608,598 

Wl:  SHEBOYGAN  HA  . 

PO  BOX  1052,  SHEBOYGAN,  Wl  53082  . 

8 

WY:  ROCK  SPRINGS  HA  . 

Total  for  Prepayments  . 

233  C  ST,  ROCK  SPRINGS,  WY  82901  . 

5 

6,959 

Terminations/Opt-Outs 


AK:  AK  HSG  FINANCE  CORP  . 

PO  BOX  101020,  ANCHORAGE,  AK  99510  . 

26 

143,432 

AR:  HA  OF  CITY  OF  LITTLE  ROCK  . 

100  S.  ARCH  ST,  LITTLE  ROCK,  AR  72201  . 

40 

227,438 

AR:  HA  OF  TEXARKANA  . 

911  FERGUSON  ST,  TEXARKANA,  AR  71854  . 

53 

252,518 

AR:  JONESBORO  URB  REN  &  HA  . 

330  UNION  ST,  JONESBORO,  AR  72401  . 

22 

113,736 

CA;  CITY  OF  LOS  ANGELES  HA  . 

2600  WILSHIRE  BLVD,  3RD  FL,  LOS  ANGELES, 
CA  90057. 

147 

943,660 

CA:  COUNTY  OF  SACRAMENTO  HA  . 

P.O.  BOX  1834,  SACRAMENTO,  CA  95812  . 

8 

47,128 

CA:  YOLO  COUNTY  HA . 

147  W.  MAIN  ST,  WOODLAND,  CA  95776  . 

0 

347,760 

CA:  COUNTY  OF  SANTA  CLARA  HA  . 

505  WEST  JULIAN  ST,  SAN  JOSE,  CA  95110  . 

15 

109,106 

CA:  SANTA  CRUZ  COUNTY  HA  . 

2931  MISSION  ST,  SANTA  CRUZ,  CA  95060  . 

26 

153,005 

CA:  COUNTY  OF  SAN  DIEGO  . 

3989  RUFFIN  RD,  SAN  DIEGO,  CA  92123  . 

105 

1,019,138 

CA:  CITY  OF  NATIONAL  CITY  . 

140  E.  12TH  ST,  STE  B,  NATIONAL  CITY,  CA 
91950. 

79 

331 ,885 

CO:  COLORADO  DIVISION  OF  HSNG  . 

1313  SHERMAN  ST,  RM  518,  DENVER,  CO 
80203. 

39 

268,674 

CT;  WATERBURY  HA  . 

2  LAKEWOOD  RD,  WATERBURY,  CT  06704  . 

11 

87,187 
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Housing  agency 


CT:  STAMFORD  HA  . 

FL:  ST.  PETERSBURG  H/A  . 

FL;  HA  OF  MIAMI  BEACH . 

GA:  HA  OF  ATLANTA  GA  . 

HI;  COUNTY  OF  HAWAII  HCD  . 

lA:  SOUTHERN  IOWA  REG  HA  . 

lA:  AREA  XV  MULTI-COUNTY  HA . 

lA;  SOUTHEAST  IOWA  REG  HA  . 

IN:  INDIANA  HSNG  &  COMM  DEV . 

KS:  TOPEKA  HA  . 

KS;  SALINA  HA  . 

KS:  HAYS  HA  . 

KY:  CAMPBELL  COUNTY  HA . 

KY:  KENTUCKY  HSNG  CORP . 

LA:  NEW  ORLEANS  HA  . 

MA.  BOSTON  HA  . 

MD;  HA  OF  CITY  OF  FREDERICK  . 

MD:  MONTGOMERY  CO  HA  . 

MD:  HOWARD  COUNTY  HSNG  COMM . 

ME:  MAINE  STATE  HA  . 

Ml;  DETROIT  HSNG  COMM  . 

Ml:  PLYMOUTH  HSNG  COMM  . 

Ml:  MICHIGAN  STATE  HSG  DEV  AUTH  . 

MO.  ST.  LOUIS  HA . 

MO:  DALLAS  COUNTY  PHA . 

MT;  MT  DEPT  OF  COMMERCE  . 

NC;  GREENSBORO  HA  . 

NE:  SOUTH  SIOUX  CITY  HA . 

NY:  HA  OF  AMSTERDAM  . 

NY:  VILLAGE  OF  COBLESKILL  . 

NY:  NYS  HSG  TRUST  FUND  CORP  . 

OR:  COMM  SERV  AGENCY  OF  LANE  CO  ... 

OR:  HA  OF  JACKSON  COUNTY  . 

PA:  PHILADELPHIA  HA  . 

PA:  ALLEGHENY  COUNTY  HA  . 

PA-  HA  OF  COUNTY  OF  BUTLER  . 

PA:  JOHNSTOWN  HA  . 

PA;  YORK  CITY  HA . 

PA:  CLARION  COUNTY  HA  . 

PA:  ERIE  COUNTY  HA  . 

RQ;  MUNICIPALITY  OF  CAROLINA . 

SD;  CITY  OF  LENNOX  HOUSING  &  REDEV 

SD;  HURON  HA . 

TN:  KNOXVILLE  COMM  DEV  CORP  . 

TN:  METROPOLITAN  DEV  &  HA . 

TN:  HA  MURFREESBORO  . 

TX;  BEEVILLE  HA  . 

UT:  HA  OF  CITY  OF  OGDEN  . 

WA:  SEATTLE  HA  . 

WA:  KING  COUNTY  HA  . 

WA:  HA  OF  CITY  OF  BREMERTON  . 

WA.  HA  CITY  OF  EVERETT  . 

WA:  HA  OF  SNOHOMISH  COUNTY  . 

WA:  SPOKANE  HA  WEST  . 

Wl:  BROWN  COUNTY  HA  . 

Wl:  MILWAUKEE  CO  HA  102  . 

WY:  ROCK  SPRINGS  HA  . 

Total  for  Terminations/Opt-outs . 


Address 


22  CLINTON  AVE,  STAMFORD,  CT  06901  . 

P.O.  BOX  12849,  ST.  PETERSBURG,  FL  33733  ... 

200  ALTON  RD,  MIAMI  BEACH,  FL  33139  . 

230  JOHN  WESLEY  DOBBS  AVE,  NE.,  ATLANTA, 
GA  30303. 

50  WAILUKU  DRIVE,  HILO,  HI  96720  . 

219  N  PINE,  CRESTON,  lA  50801  . 

417  NORTH  COLLEGE,  AGENCY,  lA  52530  . 

218  N.  3RD  ST,  STE  309,  BURLINGTON,  lA 
52601 . 

30  S.  MERIDIAN  ST,  STE  1000,  INDIANAPOLIS, 
IN  46204. 

2010  SE  CALIFORNIA  AVE,  TOPEKA,  KS  66607 

469  S.  5TH  STREET,  SALINA,  KS  67402  . 

1709  SUNSET  TRAIL,  HAYS,  KS  67601  . 

PO  BOX  72424,  NEWPORT,  KY  41072  . 

1231  LOUISVILLE  RD,  FRANKFORT,  KY  40601  ... 

4100  TOURO  ST,  NEW  ORLEANS,  LA  70122  . 

52  CHAUNCY  ST,  BOSTON,  MA  02111  . 

209  MADISON  ST,  FREDERICK,  MD  21701  . 

10400  DETRICK  AVE,  KENSINGTON,  MD  20895 
6751  COLUMBIA  GATEWAY  DR,  3RD  FL,  CO¬ 
LUMBIA,  MD  21046. 

353  WATER  ST,  AUGUSTA,  ME  04330  . 

1301  EAST  JEFFERSON  AVE,  DETROIT,  Ml 
48207. 

1160  SHERIDAN,  PLYMOUTH,  Ml  48170  . 

P.O.  BOX  30044,  LANSING,  Ml  48909  . 

3520  PAGE  BLVD,  ST.  LOUIS,  MO  63106  . 

215  SOUTH  BARNES,  SPRINGFIELD,  MO  65802 

301  S.  PARK,  HELENA,  MT  59620  . 

PO  BOX  21287,  GREENSBORO,  NC  27420  . 

118  E.  21ST  ST,  SOUTH  SIOUX  CITY,  NE  68776 

52  DIVISION  ST,  AMSTERDAM,  NY  12010  . 

349  MINERAL  SPRINGS  RD,  COBLESKILL,  NY 
12043. 

38-40  STATE  ST,  ALBANY,  NY  12207  . 

177  DAY  ISLAND  RD,  EUGENE,  OR  97401  . 

2231  TABLE  ROCK  RD,  MEDFORD,  OR  97501  .... 
12  SOUTH  23RD  ST,  PHILADELPHIA,  PA  19103 
625  STANWIX  ST,  12TH  FL,  PITTSBURGH,  PA 
15222. 

114  WOODY  DR,  BUTLER,  PA  16001  . 

501  CHESTNUT  ST,  JOHNSTOWN,  PA  15907  . 

31  S.  BROAD  ST,  YORK,  PA  17405  . 

8  WEST  MAIN  ST,  CLARION,  PA  16214  . 

120  S.  CENTER,  CORRY,  PA  16407  . 

PO  BOX  8,  CAROLINA,  PR  00986  . 

217  SOUTH  PINE  ST,  LENNOX,  SD  57039  . 

PO  BOX  283,  HURON,  SD  57350  . 

PO  BOX  3550,  KNOXVILLE,  TN  37927  . 

701  SOUTH  SIXTH  ST,  NASHVILLE,  TN  37202  .... 
415  NORTH  MAPLE  ST,  MURFREESBORO,  TN 

37130. 

PO  BOX  427,  BEEVILLE,  TX  78104  . 

1100  GRANT  AVE,  OGDEN,  UT  84404  . 

120  SIXTH  AVE  NORTH,  SEATTLE,  WA  98109  .... 
600  ANDOVER  PARK  WEST,  SEATTLE,  WA 
98188. 

110  RUSSELL  RD,  BREMERTON,  WA  98312  . 

3107  COLBY  AVE,  EVERETT,  WA  98206  . 

12625  4TH  AVE  W,  STE  200,  EVERETT,  WA 
98204. 

55  MISSION  ST,  STE  104,  SPOKANE,  WA  99201 
100  N  JEFFERSON  ST,  RM  608,  GREEN  BAY, 
Wl  54301. 

102  2711  W  WELLS  ST,  1ST  FL,  RM  102,  MIL¬ 
WAUKEE,,  Wl  53208. 

233  C  ST,  ROCK  SPRINGS,  WY  82901  . 


Award 

19 

242,349 

189 

1,571,565 

112 

983,015 

122 

1,216,067 

9 

42,473 

28 

108,138 

24 

72,204 

15 

35,841 

68 

348,277 

47 

208,719 

6 

9,768 

12 

45,778 

38 

219,961 

15 

57,069 

95 

884,252 

59 

760,095 

33 

351,133 

84 

1,109,556 

44 

196,450 

16 

99,444 

139 

1,043,023 

34 

136,356 

150 

473,382 

20 

101,871 

16 

31,364 

9 

28,703 

90 

460,469 

51 

124,636 

45 

229,543 

64 

158,243 

128 

1,161,861 

21 

88,144 

51 

242,761 

49 

502,564 

27 

82,551 

3 

9,421 

39 

81,975 

0 

117,000 

0 

29,158 

26 

63,323 

64 

252,037 

3 

14,403 

7 

19,971 

76 

437,113 

376 

1,869,581 

15 

86,149 

24 

87,163 

35 

204,137 

46 

501 ,748 

93 

908,212 

49 

339,217 

64 

551,816 

42 

359,443 

16 

81 ,047 

146 

662,852 

29 

204,363 

22 

68,677 

3,675 

24,421,098 

6340 
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Flousing  agency 

Address 

Units 

Award 

ii 

Total  for  Housing  Conversion  Actions . 

11,031 

1 

79,977,555 

Special  Fees — Terminations/Opt-Outs 

AK:  AK  HSG  FINANCE  CORP  . 

PO  BOX  101020,  ANCHORAGE,  AK  99510  . 

0 

5,000 

AR:  HA  OF  CITY  OF  LITTLE  ROCK  . 

100  S.  ARCH  ST,  LITTLE  ROCK,  AR  72201  . 

0 

7,600 

AR:  HA  OF  TEXARKANA  . 

911  FERGUSON  ST,  TEXARKANA,  AR  71854  . 

0 

9,200 

AR:  JONESBORO  URB  RENL  &  HA  . 

330  UNION  ST,  JONESBORO,  AR  72401  . 

0 

3,000 

CA:  CITY  OF  LOS  ANGELES  HA  . 

2600  WILSHIRE  BLVD,  3RD  FL,  LOS  ANGELES, 

0 

29,400 

CA  90057. 

CA:  COUNTY  OF  SACRAMENTO  HA  . 

P.O.  BOX  1834,  SACRAMENTO,  CA  95812  . 

0 

1 ,600 

CA:  COUNTY  OF  SANTA  CLARA  HA  . 

505  WEST  JULIAN  ST,  SAN  JOSE,  CA  95110  . 

0 

3,000 

CA:  SANTA  CRUZ  COUNTY  HA  . 

2931  MISSION  ST,  SANTA  CRUZ,  CA  95060  . 

0 

5,200 

CA:  COUNTY  OF  SAN  DIEGO  . 

3989  RUFFIN  RD,  SAN  DIEGO,  CA  92123  . 

0 

20,400 

CA:  CITY  OF  NATIONAL  CITY  . 

140  E.  12TH  ST,  STE  B,  NATIONAL  CITY,  CA 

0 

15,800 

91950. 

CO:  COLORADO  DIVISION  OF  HSNG  . 

1313  SHERMAN  ST,  RM  518,  DENVER,  CO 

0 

3,600 

80203. 

CT:  WATERBURY  HA  . 

2  LAKEWOOD  RD,  WATERBURY,  CT  06704  . 

0 

2,200 

CT:  STAMFORD  HA  . 

22  CLINTON  AVE,  STAMFORD,  CT  06901  . 

0 

3  600 

FL:  ST.  PETERSBURG  H/A  . 

P.O.  BOX  12849,  ST.  PETERSBURG,  FL  33733  ... 

0 

37,800 

FL:  HA  OF  MIAMI  BEACH  . 

200  ALTON  RD,  MIAMI  BEACH,  FL  33139  . 

0 

22,400 

GA:  HA  OF  ATLANTA  GA  . 

230  JOHN  WESLEY  DOBBS  AVE,  NE.,  ATLANTA, 

0 

24,400 

GA  30303. 

HI:  COUNTY  OF  HAWAII  HCD  . 

50  WAILUKU  DR,  HILO,  HI  96720  . 

0 

800 

lA:  SOUTHERN  IOWA  REG  HA . 

219  N  PINE,  CRESTON,  lA  50801  . 

0 

5,600 

lA:  AREA  XV  MULTI-COUNTY  HA . 

417  NORTH  COLLEGE,  AGENCY,  lA  52530  . 

0 

4,800 

lA:  SOUTHEAST  IOWA  REG  HA  . 

218  N.  3RD  ST,  STE  309,  BURLINGTON,  lA 

0 

3,000 

52601 . 

IN:  INDIANA  HSNG  &  COMM  DEV  . 

30  S.  MERIDIAN  ST,  STE  1000,  INDIANAPOLIS, 

0 

10,800 

IN  46204. 

KS:  TOPEKA  HA  . 

2010  SE  CALIFORNIA  AVE,  TOPEKA,  KS  66607 

0 

9,400 

KS:  SALINA  HA  . 

469  S.  5TH  ST,  SALINA,  KS  67402  . 

0 

1  200 

KS:  HAYS  HA  . 

1709  SUNSET  TRAIL,  HAYS,  KS  67601  . 

0 

2  400 

KY:  CAMPBELL  COUNTY  HA . 

PO  BOX  72424,  NEWPORT,  KY  41072  . 

0 

5'200 

KY:  KENTUCKY  HSNG  CORP . 

1231  LOUISVILLE  RD,  FRANKFORT,  KY  40601  ... 

0 

2,800 

LA:  NEW  ORLEANS  HA  . 

4100  TOURO  ST,  NEW  ORLEANS,  LA  70122  . 

0 

9  400 

MA:  BOSTON  HA  . 

52  CHAUNCY  ST,  BOSTON,  MA  02111  . 

0 

1 1 ,200 

MD:  HA  OF  CITY  OF  FREDERICK  . 

209  MADISON  ST,  FREDERICK,  MD  21701  . 

0 

5  400 

MD:  MONTGOMERY  CO  HA  . 

10400  DETRICK  AVE,  KENSINGTON,  MD  20895 

0 

15,600 

MD:  HOWARD  COUNTY  HSNG  COMM  . 

6751  COLUMBIA  GATEWAY  DR,  3RD  FL,  CO- 

0 

8,800 

LUMBIA,  MD  21046. 

ME:  MAINE  STATE  HA  . 

353  WATER  ST,  AUGUSTA,  ME  04330  . 

0 

3,000 

Ml:  DETROIT  HSNG  COMM  . 

1301  EAST  JEFFERSON  AVE,  DETROIT,  Ml 

0 

20,000 

48207. 

Ml:  PLYMOUTH  HSNG  COMM  . 

1160  SHERIDAN,  PLYMOUTH,  Ml  48170  . 

0 

4,400 

Ml:  MICHIGAN  STATE  HSG  DEV  AUTH  . 

P.O.  BOX  30044,  LANSING,  Ml  48909  . 

0 

14  400 

MO:  ST.  LOUIS  HA . 

3520  PAGE  BLVD,  ST.  LOUIS,  MO  63106  . 

0 

3  400 

MO:  DALLAS  COUNTY  PHA . 

215  SOUTH  BARNES,  SPRINGFIELD,  MO  65802 

0 

3,200 

MT:  MT  DEPT  OF  COMMERCE  . 

301  S.  PARK,  HELENA,  MT  59620  . 

0 

1,600 

NC:  GREENSBORO  HA  . 

PO  BOX  21287,  GREENSBORO,  NC  27420  . 

0 

15,400 

NE:  SOUTH  SIOUX  CITY  HA . 

118  E.  21  ST  ST,  SOUTH  SIOUX  CITY,  NE  68776 

0 

10,200 

NY:  HA  OF  AMSTERDAM  . 

52  DIVISION  ST,  AMSTERDAM,  NY  12010  . 

0 

9,000 

NY:  VILLAGE  OF  COBLESKILL  . 

349  MINERAL  SPRINGS  RD,  COBLESKILL,  NY 

0 

12,400 

12043. 

NY:  NYS  HSG  TRUST  FUND  CORP  . 

38^0  STATE  ST,  ALBANY,  NY  12207  . 

0 

25,600 

OR:  COMM  SERV  AGENCY  OF  LANE  CO . 

177  DAY  ISLAND  RD,  EUGENE,  OR  97401  . 

0 

4  000 

OR:  HA  OF  JACKSON  COUNTY  . 

2231  TABLE  ROCK  RD,  MEDFORD,  OR  97501  .... 

0 

9,600 

PA:  PHILADELPHIA  HA  . 

12  SOUTH  23RD  ST,  PHILADELPHIA,  PA  19103 

0 

9,800 

PA:  ALLEGHENY  COUNTY  HA  . 

625  STANWIX  ST,  12TH  FL,  PITTSBURGH,  PA 

0 

5,400 

15222. 

PA:  HA  OF  THE  COUNTY  OF  BUTLER  . 

114  WOODY  DR,  BUTLER,  PA  16001  . 

0 

600 

PA:  JOHNSTOWN  HA  . 

501  CHESTNUT  ST,  JOHNSTOWN,  PA  15907  . 

0 

6,800 

PA:  ERIE  COUNTY  HA  . 

120  S.  CENTER,  CORRY,  PA  16407  . 

0 

4,800 

RO:  MUNICIPALITY  OF  CAROLINA  . 

PO  BOX  8,  CAROLINA,  PR  00986  . 

0 

1 1 ,400 

SD:  CITY  OF  LENNOX  HSNG  &  REDEV  . 

217  SOUTH  PINE  ST,  LENNOX,  SD  57039  . 

0 

600 

SD:  HURON  HA  . 

PO  BOX  283,  HURON,  SD  57350  . 

0 

800 

TN:  KNOXVILLE  COMM  DEV  CORP . 

PO  BOX  3550,  KNOXVILLE,  TN  37927  . 

0 

13,000 

TN:  METROPOLITAN  DEV  &  HA . 

701  SOUTH  SIXTH  ST,  NASHVILLE,  TN  37202  .... 

0 

67,200 

TN:  HA  MURFREESBORO  . 

415  NORTH  MAPLE  ST,  MURFREESBORO,  TN 

0 

3,000 

37130. 

TX:  BEEVILLE  HA  . 

PO  BOX  427.  BEEVILLE.  TX  78104  . 

0 

4.800 
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Flousing  agency 

Address 

Units 

Award 

UT:  HA  OF  CITY  OF  OGDEN  . 

1100  GRANT  AVE,  OGDEN,  UT  84404  . 

0 

6,200 

WA:  SEATTLE  HA  . 

120  SIXTH  AVE  NORTH,  SEATTLE,  WA  98109  .... 

0 

9,600 

WA;  KING  COUNTY  HA  . 

600  ANDOVER  PARK  WEST,  SEATTLE,  WA 
98188. 

0 

18,600 

WA:  HA  OF  CITY  OF  BREMERTON  . 

110  RUSSELL  RD,  BREMERTON,  WA  98312  . 

0 

9,800 

WA:  HA  CITY  OF  EVERETT  . 

3107  COLBY  AVE,  EVERETT,  WA  98206  . 

0 

12,800 

WA:  HA  OF  SNOHOMISH  COUNTY  . 

12625  4TH  AVE  W,  STE  200,  EVERETT,  WA 
98204. 

0 

8,400 

WA:  SPOKANE  HA  WEST  . 

55  MISSION  ST,  STE  104,  SPOKANE,  WA  99201 

0 

3,200 

Wl:  BROWN  COUNTY  HA  . 

100  N  JEFFERSON  ST,  RM  608,  GREEN  BAY, 
Wl  54301. 

0 

26,800 

Wl:  MILWAUKEE  CO  HA  . 

2711  W  WELLS  ST,  FL  1,  RM  102,  MILWAUKEE, 
Wl  53208. 

0 

5,800 

WY:  ROCK  SPRINGS  HA  . 

233  C  ST,  ROCK  SPRINGS,  WY  82901  . 

0 

4,400 

Total  for  Special  Fees — Opt-Outsn'erminations 

0 

660,600 

Special  Fees — PD  Relocation 


MO:  ST.  LOUIS  HA . 

3520  PAGE  BLVD,  ST.  LOUIS,  MO  63106  . 

0 

6,400 

MS:  MERIDIAN  HA  . 

PO  BOX  870,  MERIDIAN,  MS  39302  . 

0 

3,800 

MS:  HA  SOUTH  DELTA  . 

202  WESTON  AVE,  LELAND,  MS  38756  . 

0 

2,000 

Total  for  Special  Fees — PD  Relocation . 

0 

12,200 

Special  Fees — Prepayments 


CA:  OAKLAND  HA  . 

1619  HARRISON  ST,  OAKLAND,  CA  94612  . 

0 

16,600 

CA:  CITY  OF  LOS  ANGELES  HA  . 

2600  WILSHIRE  BLVD,  3RD  FL,  LOS  ANGELES, 
CA  90057. 

0 

1,200 

CA:  COUNTY  OF  MONTEREY  HA  . 

123  RICO  ST,  SALINAS,  CA  93907  . 

0 

21,000 

CA:  ALAMEDA  COUNTY  HA  . 

22941  ATHERTON  ST,  HAYWARD,  CA  94541  . 

0 

18,800 

CA:  COUNTY  OF  ORANGE  HA  . 

1770  NORTH  BROADWAY,  SANTA  ANA,  CA 
92706. 

0 

3,200 

CO;  HA  OF  CITY  AND  CO  OF  DENVER  . 

777  GRANT  ST,  DENVER,  CO  80203  . 

0 

22,000 

CT:  CONN  DEPT  OF  SOC  SERV  . 

25  SIGOURNEY  ST,  9TH  FL,  HARTFORD,  CT 
06105. 

0 

29,400 

FL:  MIAMI  DADE  HA  . 

701  NW  1ST  COURT,  16TH  FL,  MIAMI,  FL  33136 

0 

39,800 

FL:  HA  OF  HOLLYWOOD  . 

7300  N.  DAVIE  RD  EXT,  HOLLYWOOD,  FL  33024 

0 

19,800 

IL:  CHICAGO  HA  . 

60  EAST  VAN  BUREN  ST,  11TH  FL,  CHICAGO, 
IL  60605. 

0 

31 ,200 

IL:  ELGIN  HA  . 

120  SOUTH  STATE  ST,  ELGIN,  IL  60123  . 

0 

6,000 

KY;  LOUISVILLE  HA  . 

420  SOUTH  EIGHTH  ST,  LOUISVILLE,  KY  40203 

0 

80,200 

KY;  MAYFIELD  HA  . 

312  BROOKSIDE  DR,  MAYFIELD,  KY  42066  . 

0 

1 1 ,400 

MA:  BOSTON  HA  . 

52  CHAUNCY  ST,  BOSTON,  MA  02111  . 

0 

5,600 

MA:  CAMBRIDGE  HA  . 

675  MASSACHUSETTS  AVE,  CAMBRIDGE,  MA 
02139. 

0 

6,400 

MA:  BEVERLY  HA  . 

137  REAR  BRIDGE  ST,  BEVERLY,  MA  01915  . 

0 

20,000 

MA:  COMM  DEV  PROG  COMM  OF  MA,  EOCD  . 

100  CAMBRIDGE  ST,  BOSTON,  MA  02114  . 

0 

66,000 

MD:  HARFORD  COUNTY  HA  . 

15  SOUTH  MAIN  ST,  STE  106,  BEL  AIR,  MD 
21014. 

0 

32,000 

MD:  BALTIMORE  CO.  HSNG  OFFICE  . 

6401  YORK  RD,  1  ST  FL,  BALTIMORE,  MD 
21212. 

0 

20,000 

Ml;  DETROIT  HSNG  COMM  . 

1301  EAST  JEFFERSON  AVE,  DETROIT,  Ml 
48207. 

0 

7,000 

Ml:  MICHIGAN  STATE  HSG  DEV  AUTH  . 

P.O.  BOX  30044,  LANSING,  Ml  48909  . 

0 

12,600 

MN:  WORTHINGTON  HRA  . 

819  TENTH  ST,  WORTHINGTON,  MN  56187  . 

0 

4,600 

NC;  WESTERN  PIEDMONT  COG  . 

736  4TH  STREET  SW.,  HICKORY,  NC  28603  . 

0 

800 

NE:  BELLEVUE  HA  . 

8214  ARMSTRONG  CIRCLE,  BELLEVUE,  NE 
68147. 

0 

1 1 ,000 

NY:  HA  OF  SYRACUSE  . 

516  BURT  ST,  SYRACUSE,  NY  13202  . 

0 

69,800 

NY:  HA  OF  SCHENECTADY . 

375  BROADWAY,  SCHENECTADY,  NY  12305  . 

0 

4,000 

NY;  HA  OF  ROCHESTER  . 

675  WEST  MAIN  ST,  ROCHESTER,  NY  14611  .... 

0 

95,800 

NY:  THE  CITY  OF  NEW  YORK  DHPD  . 

100  GOLD  ST,  RM  501,  NEW  YORK,  NY  10038  ... 

0 

182,800 

NY:  CITY  OF  NIAGARA  FALLS  DCD  . 

1022  MAIN  ST,  NIAGARA  FALLS,  NY  14302  . 

0 

3,400 

NY:  NYS  HSG  TRUST  FUND  CORP  . 

38^0  STATE  ST,  ALBANY,  NY  1 2207  . 

0 

102,800 

OH;  CUYAHOGA  MHA  . 

8120  KINSMAN  RD,  CLEVELAND,  OH  44104  . 

0 

1,600 

OH:  CINCINNATI  METRO  HA  . 

16  WEST  CENTRAL  PKWY,  CINCINNATI,  OH 
45210. 

0 

4,800 

OH:  GREENE  METRO  HA  . 

538  NORTH  DETROIT  ST,  XENIA,  OH  45385  . 

0 

9,200 

OK:  OKLAHOMA  HSNG  FIN  AGENCY  . 

PO  BOX  26720,  OKLAHOMA  CITY,  OK  73126  . 

0 

4,600 

OR:  HA  OF  THE  COUNTY  OF . 

PO  BOX  1510,  OREGON  CITY,  OR  97045  . 

0 

8,200 
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Housing  agency 

Address 

Units 

Award 

OR:  COMM  SERV  AGENCY  OF  LANE  CO . 

177  DAY  ISLAND  RD,  EUGENE,  OR  97401  . 

0 

9,200 

PA:  PHILADELPHIA  HA  . 

12  SOUTH  23RD  ST,  PHILADELPHIA,  PA  19103 

0 

10,000 

PA:  HARRISBURG  HA  . 

351  CHESTNUT  ST,  12TH  FL,  HARRISBURG,  PA 

0 

21 ,200 

PA:  BEAVER  COUNTY  HA  . 

17101. 

300  STATE  ST,  BEAVER,  PA  15009  . 

0 

13,600 

PA:  WASHINGTON  COUNTY  HA  . 

100  SOUTH  FRANKLIN  ST,  WASHINGTON,  PA 

0 

12,600 

PA:  JOHNSTOWN  HA  . 

15301. 

501  CHESTNUT  ST,  JOHNSTOWN,  PA  15907  . 

0 

26,800 

PA:  ERIE  COUNTY  HA  . 

120  S.  CENTER,  CORRY,  PA  16407  . 

0 

9,400 

Rl:  EAST  PROVIDENCE  HA  . 

99  GOLDSMITH  AVE,  EAST  PROVIDENCE,  Rl 

0 

19,000 

Rl:  RHODE  ISLAND  HSG  MORT  FIN  CORP  . 

02914. 

44  WASHINGTON  ST,  PROVIDENCE,  Rl  02903  ... 

0 

10,200 

SC:  HA  SOUTH  CAROLINA  REG  NO  1  . 

404  CHURCH  ST,  LAURENS,  SC  29360  . 

0 

4,000 

SC:  HA  GREENWOOD . 

PO  BOX  973,  GREENWOOD,  SC  29648  . 

0 

16,400 

TN:  METROPOLITAN  DEV  &  HA . 

701  SOUTH  SIXTH  ST,  NASHVILLE,  TN  37202  .... 

0 

19,800 

TX;  SAN  ANTONIO  HA  . 

818  S.  FLORES  ST,  SAN  ANTONIO,  TX  78295  .... 

0 

19,600 

TX:  MC  ALLEN  HA  . 

2301  JASMINE  AVE,  MC  ALLEN,  TX  78501  . 

0 

15,800 

VA:  ALEXANDRIA  REDEV  &  HA  . 

600  N  FAIRFAX  ST,  ALEXANDRIA,  VA  22314  . 

0 

4,000 

VA:  ROANOKE  REDEV  &  HA  . 

2624  SALEM  TRNPK,  NW.,  ROANOKE,  VA  24017 

0 

0 

VA:  CHARLOTTESVILLE  REDEV  &  HA  . 

605  EAST  MAIN  ST,  RM  A040,  CHARLOTTES- 

0 

32,400 

VA:  HAMPTON  REDEV  &  HA  . 

VILLE,  VA  22902. 

P.O.  BOX  280,  HAMPTON,  VA  23669  . 

0 

600 

VA:  VIRGINIA  HSNG  DEV  AUTH  . 

601  SOUTH  BELVIDERE  ST,  RICHMOND,  VA 

0 

32,000 

VT:  RUTLAND  HA  . 

23220. 

5  TREMONT  ST,  RUTLAND,  VT  05701  . 

0 

24,200 

WA:  SEATTLE  HA  . 

120  SIXTH  AVE  NORTH,  SEATTLE,  WA  98109  .... 

0 

39,800 

WA:  HA  OF  CITY  OF  YAKIMA  . 

810  N  6TH  AVE,  YAKIMA,  WA  98902  . 

0 

3,200 

Wl:  SHEBOYGAN  HA  . 

PO  BOX  1052,  SHEBOYGAN,  Wl  53082  . 

0 

1,600 

1,000 

WY:  ROCK  SPRINGS  HA  . 

233  C  ST,  ROCK  SPRINGS,  WY  82901  . 

0 

Total  for  Special  Fees — Prepayments . 

0 

1 ,320,000 

CA:  CITY  OF  SAN  LUIS  OBISPO  HA . 

CT:  TORRINGTON  HA  . 

CT:  CONN  DEPT  OF  SOC  SERV  . 

MA:  BOSTON  HA  . 

NY;  HA  OF  HARRIETSTOWN  . 

SD:  CANTON  HSNG  &  REDEV  COMM  . 

WA:  SEATTLE  HA  . 

Total  for  Special  Fees — Rent  Supplements 

Total  for  Special  Fees  . 

Grand  Total  . 


IFR  D(k:.  2()13-01«‘n  Filed  1-29-1 3:  K:4.t  am| 
BILLING  CODE  4210-67-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 
[Docket  No.  ONRR-201 2-0003] 

U.S.  Extractive  Industries 
Transparency  Initiative  Advisory 
Committee 

agency:  Interior,  Off  ice  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
nujuirements  of  the  Federal  Advisory 


Special  Fees — Rent  Supplements 


487  LEFF  STREET,  SAN  LUIS  OBISPO,  CA 

0 

1,400 

93406. 

110  PROSPECT  ST,  TORRINGTON,  CT  06790  .... 

0 

7,200 

25  SIGOURNEY  ST,  9TH  FL,  HARTFORD,  CT 

0 

2,600 

06105. 

52  CHAUNCY  ST,  BOSTON,  MA  02111  . 

0 

6,200 

14  KIWASSA  ROAD,  STE  1,  SARANAC  LAKE,  NY 

0 

1,600 

12983. 

903  W.  FIFTH  ST,  CANTON,  SD  57013  . 

0 

1,000 

120  SIXTH  AVE  NORTH.  SEATTLE,  WA  98109  .... 

0 

16,800 

0 

36,800 

0 

2,029,660 

16,436 

119,362,818 

Committee  Act,  .I  U.S.C.  Appendix  2, 
the  Dejiartment  of  the  Interior,  U.S. 
Extractive  Industries  TT'ansparence 
Initiative  Advisory  Committee  will  meet 
as  indicated  helow. 

DATES:  Wednesday,  Fehriiary  13,  2013, 
from  8:30  a.m.  to  4:30  j).ni..  Eastern 
Standard  33 me. 

ADDRESSES:  Dejiartment  of  the  Interior. 
1849  ('  Street  NW.,  Conference  Room 
.'5100,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shirley  (ionway.  Off  ice  of  Natural 
Re.sonrces  Revenue;  1849  C  Street  NW.. 
Room  4217;  Wa.shington,  DC  20240; 
telej)hone  number  (202)  513-0598;  fax 
number  (202)  513-0082;  email 


Shirhv.Con\\(iv@onn.go\’.  Additional 
Committee  information  can  he  found  at; 
httpJ/www’.doi.gov/eiti/FACA. 

SUPPLEMENTARY  INFORMATION:  The 
USErn  Advisory  (iommittee  will  serve 
as  the  initial  USEITl  Multi-Stakeholder 
Crou])  and  its  duties  will  include 
consideration  and  fulfillment  of  the 
ta.sks  reejuired  to  achieve  candiilate  and 
compliant  .status  in  the  Extrac:tive 
Indu.stries  T'ransjiarency  Initiative 
(EITl).  33ie  (Committee  includes 
representatives  from  Covernment 
agencies,  extractive  industry,  civil 
.society  organizations,  and  ])uhlic 
.stakeholders.  Through  a  multi-year, 
consensus-based  jjrocess  the  Committee 
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will  provide  advice  to  the  Secretary  ot 
the  Interior  to  guide  and  oversee 
iinpleinentation  of  I  KShri'l. 

The  FlTl  is  a  voluntary,  global  effort 
dcisigued  to  increase  transjjarency, 
stnuigthen  the  acconntahilitv  of  natural 
resource  revcMine  niporting,  and  build 
public  trust  for  the  governance  of  the.se 
vital  activities.  Participating  countries 
publicly  disclose  revenues  received  by 
the  government  for  oil.  gas.  and  mining 
development,  while  companies  make 
cormsponding  disclosures  regarding 
these  same  |)ayments  to  the  government, 
and  both  .sets  of  data  are  reviewed  and 
reconciled  by  a  mutually  agreed  uj)on 
independent  third  |)arty.  Results  are 
then  released  in  a  j)ublic  report. 

Mealing  Agenda:  A\  the  first  meeting, 
the  Committee  will  receive 
informational  briefings  and  will  discn.ss 
and  develop  its  goals  and  procedures,  a 
meeting  schedule  and  work  plan  for 
2013. 

Pnblic  Input:  Intere.sted  members  of 
the  i)ul)fic  may  pre.sent,  either  orally  or 
through  written  comments,  information 
for  the  (Committee  to  consiiler  during 
the  j)ul)lic  meeting.  The  meeting  is  open 
to  the  public,  hut  space  is  limitcid,  so  all 
intere.sted  in  attending  should 
preregister  by  close  of  business  Fehruary 
(>,  2013.  individuals  or  gron]).s 
nujiiesting  to  make  comments  at  the 
public  (',ommitte(!  meeting  will  he 
allocated  up  to  3  minutes  as  time 
jMirmits.  .Speakers  who  wish  to  expand 
their  oral  statements,  or  tho.se  who  had 
wished  to  speak,  hut  could  not  he 
accommodated  during  the  public 
comment  i)(iriod  are  encouraged  to 
submit  their  comments  in  written  form 
after  the  nuieting.  To  register,  recpiest 
jjlacenumt  on  the  speaker  li.st,  or  submit 
written  comments,  please  contact  Ms. 
.Shirley  Conway  via  email  at 
Shirlev.donmn'^UJonir.gov,  hv  |)hone  at 
(202)  .513-0.'50«  or  fax  (202)  .513-0082. 

Dal(!(l:  janiiarv  24,  2(113. 

.'\niy  Holley, 

Acting  Assistant  Sacretarv  for  Policy. 
Mnnogeinent  and  lindget  Department  of  the 
Interior. 

|FR  Doi:.  2()i;j-(n(l(K»  Filed  8:45  iim| 

BILLING  CODE  4310-T2-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R1  -ES-201 3-N01 4; 

FXES1 1 1 301 00000F5-1 34-FF01 EOOOOO] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  .Service, 
Interior. 


ACTION:  Notice  of  availability:  reepuLst 
for  comments. 

SUMMARY:  We,  the  IJ.S.  Fish  and 
Wildlife  .Service,  invite  the  |)uhlic  to 
comment  on  the  following  a])plication 
for  a  permit  to  conduct  activities  with 
the  |mr])o.se  of  enhancing  the  survival  of 
endangered  species.  The  Fndangered 
.Specicis  Act  of  1073,  as  amende(l  (Act), 
prohibits  certain  activiticis  with  respect 
to  endangered  sj)ecies  unless  a  Federal 
|)ermit  allows  such  activity.  The  Act 
also  recpiires  that  we  invite  public 
comment  before  i.ssning  such  j)ermit.s. 
DATES:  To  ensure  consideration,  jjlea.se 
send  vour  written  comments  hv  March 
l,2()i3. 

ADDRESSES:  Eiidangenul  Species 
Program  Manager.  Ecological  .Scirvices, 
IJ.S.  Fi.sh  and  Wildlife  Service,  Pat:ific 
Regional  Office,  011  NE  11th  Avenue, 
Portland,  OR  07232-4181.  Please  refer 
to  the  ])ermit  ninnher  for  the  apj)lication 
when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Orant  Oanterhury,  Fish  and  Wildlife 
Biologist,  at  the;  above  address  or  hv 
telejihone  (.5()3-231-(5131)  or  fax  (.503- 
231 -(>24.3). 

SUPPLEMENTARY  INFORMATION: 
Background 

Th(!  Act  (1(>  U.S.C.  1.531  et  .setp) 
l)rohil)its  certain  activities  with  respect 
to  endang(!r(!d  and  thniatened  .sj)ecies 
unless  a  Federal  permit  allows  such 
activity.  Along  with  our  im|)lementing 
nigulations  in  the  (Jode  of  Federal 
Regulations  ((JFR)  at  50  (JFR  part  17,  the 
Act  i)rovides  for  certain  jjermits,  and 
requires  that  we  invite  public  comment 
before  issuing  the.se  ])ermit.s  for 
endangered  species. 

A  jiermit  granted  by  us  under  .section 
10(a)(1)(A)  of  the  Act  authorizes  the 
jiermittee  to  conduct  activities 
(including  take  or  interstate  commerce) 
with  res])ect  to  IJ..S.  endangered  or 
threatened  species  for  scientific 
purposes  or  enhancement  of 
j)ro])agation  or  survival.  Our  regulations 
implementing  section  10(a)(1)(A)  of  the 
Act  for  these  permits  are  found  at  50 
(JFR  17.22  for  endangercid  wildlife 
species,  .50  OFR  17.32  for  threatened 
wildlife  species,  50  CFR  17.(>2  for 
endangered  plant  species,  and  50  CFR 
17.72  for  threatened  plant  species. 

Applications  Available  for  Review  and 
(JommenI 

We  invite  local,  .State,  and  Federal 
agencies,  and  the  public  to  comment  on 
the  following  application.  Plea.se  refer  to 
the  aj)j)ro])riate  permit  nnmher  for  the 
ap])licalion  when  submitting  comments. 

Docunumts  and  other  information 
submitted  with  this  apjilieation  are 


availahh;  for  review  by  ixxjimst  from  the 
Endangered  .Species  Program  Manager  at 
the  address  listed  in  the  ADDRESSES 
.section  of  this  notice,  subject  to  the 
niquirements  of  the  Privacy  Act  (5 
IJ..S.(J.  .5.52a)  and  Freedom  of 
Information  Act  (5  l)..S.(',.  552). 

Pennil  Ninnher:  TE-l)Uli74l 

Applicant:  Naval  k'acilities  Engineering 
(Jommand  Pacific,  Pearl  Harbor,  Hawaii 

The  ap])licant  requests  an  amendment 
to  an  existing  r(u;overy  permit  to  take 
(conduct  ta])ed-playhack  surveys)  the 
Micronesian  megapode  [Megapodius 
laperou.se  laperouse).  nightingale  reed- 
warhler  [Acroceijhalus  luscinia),  and 
Mariana  common  moorhen  (dallinula 
chloropus  guaini),  in  conjunction  with 
research  in  the  Commonwealth  of  the 
Northern  Mariana  Islands,  for  the 
purpo.se  of  enhancing  their  survival. 

This  permit  currently  covers  take  of  the 
Hawaiian  picture-wing  flies  Drosophila 
aglaia.  D.  heinipe/.a,  D.  inontgoineiyi,  D. 
ohatai,  D.  suhstenoptera,  D. 
tarphvtrichia,  and  D.  inusaphilia;  and 
removal  and  reduction  to  posse.ssion  of 
Ahutilon  inenziesii  (ko'oloa’nla), 
Al)uiilon  sandwicense  (no  common 
name),  Achvranthes  splendens  var. 
roiundata  (round-huiviKl  chaff  flower), 
Aleclivon  macrococcus  var. 
micrococcus  (mahoe),  Bonamia 
inenziesii  (no  common  name), 
Chamaesyce  kumdeana  (akoko), 
Chamaesvee  skotishergii  var.  kalaeloana 
(’Ewa  Plains  'akoko).  (A'perus 
trachysanihos  (jniukaa).  Flueggea 
neowawraea  (mehamehame),  Iledvotis 
parvula  (no  common  name).  Lepidium 
arhuscula  (anaunau),  Lipochaeta  lohata 
var.  lepiopbvlla  (nehe),  Lipochaeta 
tenuifolia  (nehe),  Lohelia  niihauensis 
(no  common  name).  Marsilea  villosa 
(ihi’ihi),  Melicope  pallida  (alani), 
Melicope  saint-johnii  (alani),  Neraudia 
angulata  (no  common  name), 
Nototrichium  luunile  (kului),  Schiedea 
hookeri  (no  common  name), 
Tetramolopium  filiforme  (no  common 
name),  Tetramolopium  lepidotum  ssp. 
lepidotum  (no  common  name),  and 
Viola  chamissoniana  ssp. 
chamissoniana  (jiamakani),  for  which 
notices  were  originally  jnihlished  in  the 
Federal  Register  on  januarv  7,  2005  (70 
FR  1450)  and  April  22,  20()9  (74  FR 
18390). 

Public  Availability  of  Comments 

All  comments  and  materials  we 
nu’.eive  in  r(?.sj)on.se  to  this  request  will 
he  available  for  public  inspection,  by 
a])pointment,  during  normal  business 
hours  at  the  address  listed  in  the 
ADDRESSES  .section  of  this  notice. 
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Oefore  including  your  address,  jjlione 
number,  email  address,  or  other 
l)er.sonal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  vour 
|)(!r.sonal  identifying  information — may 
1m!  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  j)ersonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Authority 

We  provide  this  notice  under  .section 
10  of  the  Act  (Ki  II.S.C.  at  saq.). 

Dated:  January  22.  2013. 

Kiehard  R.  Hannan. 

Acting  Itcgional  Director,  Pacific  Hegion.  V.S. 
Fish  and  Wildlife  Sen’ice. 

IFK  Doc:.  2(n3-019.'')2  l-'itecl  1-29-1  :i:  :im| 

BILLING  CODE  4310-55-P 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Wireless  Communications 
Base  Stations  and  Components 
Thereof  Notice  of  Receipt  of 
Complaint;  Solicitation  of  Comments 
Relating  to  the  Public  Interest 

AGENCY:  U.S.  International  Trade 
Commi.ssion. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  IJ.S.  International  Trade 
Comml.ssion  has  received  a  comjilaint 
entitled  Cartain  Wiralass 
(Jonununicution.'i  Base  Stations  and 
Coinponants  Tharoof,  DN  2934;  the 
Commission  is  .soliciting  comments  on 
any  jnihlic  interest  i.ssues  raised  by  the 
complaint  or  complainant’s  filing  under 
.section  210. 8(h)  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.8(h)). 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
R.  Barton,  Acting  Secretary  to  the 
Commi.ssion,  U.S.  International  Trade 
Commission,  .'iOO  E  Street  SW.. 
Washington,  DC  20430,  telejihone  (202) 
20.'i-2000.  The  public  version  of  the 
comjilaint  can  he  accessed  on  the 
Commission’s  electronic  docket  (EDIS) 
at  http://adis.iisitc.gov,  and  will  he 
available  for  inspection  during  official 
business  hours  (8:4.'j  a.m.  to  .'5:1.')  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commi.ssion,  .'500  E 
Street  SW.,  Washington,  DC  20430. 
tele|)hone  (202)  205-2000. 

Ceneral  information  concerning  the 
Commi.ssion  may  also  he  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov).  The  public  record  for 


this  inve.stigation  may  he  viewed  on  the 
(iommis.sion’s  electronic  docket  (EDIS) 
at  http://adis.usitc.gov.  Hearing- 
im|)aired  jier.sons  are  advised  that 
information  on  this  matter  can  he 
obtained  by  contacting  the 
(iommission’s  TDD  terminal  on  (202) 
20.5-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received  a  complaint 
and  a  submission  pursuant  to  .section 
210.8(h)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  filed  on  behalf 
of  Adai)tix,  Inc.  on  January  24,  2013. 

The  complaint  alleges  violations  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  imi)ortation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  imj)ortation  of  certain  wirele.ss 
communications  base  stations  and 
com])t)nent.s  thereof.  The  com])laint 
names  as  respondents 
Telefonaktieholaget  EM  Erics.son  of 
Sweden  and  Ericsson  Inc.  of  Plano,  TX. 

lToj)osed  respondents,  other 
interested  ])artie.s,  and  members  of  the 
public:  are  invited  to  file  comments,  not 
to  exceed  five  (5)  pages  in  length, 
inclusive  of  attachments,  on  any  ])uhlic 
interest  issues  rai.sed  by  the  complaint 
or  .section  210. 8(h)  filing.  Comments 
should  address  whether  issuance  of  the 
relief  specifically  recjiuxsted  by  the 
complainant  in  this  investigation  would 
affcict  the  public  health  and  welfare  in 
the  United  States,  competitive 
conditions  in  the  Unitcul  States 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  or  United  States 
consumers. 

In  ])artic:ular,  the  Ciommission  is 
interested  in  exmunents  that: 

(i)  Explain  how  the  articles 
j)otentially  subject  to  the  recjue.sted 
remedial  orders  are  used  in  the  United 
States: 

(ii)  Identify  any  |)uhlic  health,  .safety, 
or  welfare  concerns  in  the  Unitcul  States 
relating  to  the  recpiested  remedial 
orders: 

(iii)  Identify  like  or  directly 
c;ompetitive  articles  that  comi)lainant. 
its  licensees,  or  third  parties  make  in  the 
United  States  which  could  rej)lace  the 
subject  articles  if  they  were  to  he 
excluded; 

(iv)  Indicate  whether  complainant, 
comjjlainant’s  licensees,  and/or  third 
party  .suj)j)liers  have  the  capacity  to 
rei)lace  the  volume  of  articles 
potentially  subject  to  the  requested 
exclusion  order  and/or  a  cease  and 
desist  order  within  a  commerc:ially 
reasonable  time:  and 

(v)  Exi)lain  how  the  recpiested 
remedial  orders  would  imjiact  United 
States  consumers. 


Written  submissions  must  he  filed  no 
later  than  by  close  of  business,  eight 
calendar  days  after  the  date  of 
puhlication  of  this  notice  in  the  Federal 
Register.  There  will  he  further 
opportunities  for  comment  on  the 
puhlic  interest  after  the  i.ssuance  of  anv 
final  initial  determination  in  this 
investigation. 

Persons  filing  written  submissions 
nuKst  file  the  original  document 
electronically  on  or  before  the  deadlines 
stated  above  and  suhmit  8  true  pajier 
cojiies  to  the  Office  of  the  Secretary  hv 
noon  the  next  day  jnirsuant  to  section 
210. 4(1)  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR 
210. 4(f)).  Suhmissions  should  refer  to 
the  docket  number  (“Docket  No.  2934”) 
in  a  prominent  place  on  the  cover  page 
and/or  the  first  jiage.  [Saa  Handbook  for 
Electronic  Filing  Proc:edures.  http:// 
mill',  usite.go  v/sacrataiv/ fad_ 
rag_noticas/niIas/handbook_on_ 
alactronicJUing.pdf).  Persons  with 
cpiestions  regarding  filing  should 
contact  the  Secretary  (202-20.5-2000). 

Any  person  desiring  to  submit  a 
document  to  the  Commission  in 
c:onfidence  must  recpiest  confidential 
treatment.  All  such  reipiests  should  he 
directed  to  the  Set:retary  to  the 
(iommi.ssion  and  must  include  a  full 
.statement  of  the  reasons  whv  the 
Commission  should  grant  such 
treatment.  Saa  19  (iFR  201.(5.  Documents 
for  which  confidential  treatment  by  the 
Commi.ssion  is  properly  sought  will  he 
treated  accordingly.  All  nonconfidential 
written  .submissions  will  he  available  for 
l)uhlic  inspection  at  the  Office  of  the 
Secretary  and  on  EDIS. 

This  action  is  taken  under  the 
authority  of  .section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  of  sections  201.10  and  210.8(c)  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.10.  210.8(c)). 

I3y  order  of  tlie  Coinniission. 

Issued:  Jamiarv  24.  2013. 

Lisa  R.  Barton, 

Acting  Secretary  to  the  (Commission. 

II  K  Doc.  20i:M)lH7.‘i  Filed  l-2‘)-i:i:  K:4.')  iiiii| 
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DEPARTMENT  OF  JUSTICE 

[0MB  Number  1122-0023] 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comments 
Requested;  Semi-Annual  Progress 
Report  for  the  Sexual  Assault  Services 
Program — Grants  to  Culturally  Specific 
Programs 

action:  30-Dav  notice. 

Tlie  Dej)iirtiiient  of  Justice,  Office  on 
Violence  Against  Women  (OYW)  will  l)(! 
submitting  the  following  information 
collection  re(]nest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  witli 
the  Fapcirwork  Reduction  Act  of 
The  projjo.sed  information  collection  is 
j)nhlished  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
j)roj)osed  information  collection  was 
|)revionsly  published  in  the  Federal 
Register  Yolnme  77.  Number  219,  page 
(»7n()8  on  November  13.  2012. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  davs  for  public 
comment  until  March  1. 2013.  This 
process  is  conducted  in  accordance  with 
.'■>  CFR  1320.10. 

Written  comments  and/or  suggestions 
Higarding  the  items  contained  in  this 
notice,  especially  the  e.stimated  public 
burden  and  associated  response  time, 
should  be  directiul  to  'fhe  Office  of 
Management  and  Bndg(!t,  Office  of 
Information  and  Regnlatorv  Affairs. 
Attention  D(;partment  of  Justice  Desk 
Officer.  Washington,  DO  20503. 
Additionally,  comments  may  b(; 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  .shoidd  address  one  or  more 
of  the  following  four  points: 

(1)  Fvalnate  whether  the  propo.sed 
collection  of  information  is  neces.sarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Fvalnate  the  accnracv  of  the 
agency’s  estimate  of  the  burden  of  the 
j)ro])osed  collection  of  information, 
including  the  validity  of  the 
m(!thodology  and  assumptions  used; 

(3)  Fnhance  the  (inality,  utility,  and 
clarity  of  the  informatitm  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  lho.se  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  teclmicines  or 
other  forms  of  information  technology, 
e.g.,  p(!rmitting  electronic  snbmi.ssion  of 
respon.ses. 

Overview  <»f  This  Information 
Collection 

(1)  Tviu!  of  Information  (iollaction: 
Rxtension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Forin/Colleetion:  Semi- 
Annual  Progress  Report  for  Grantees 
from  the  Sexual  Assault  Services 
Program — (nants  to  Culturally  S|)ecific 
Programs  (SASP — (adturally  Specific 
Program). 

(3)  Agency  form  nnmher,  if  any,  and 
the  applicable  component  of  the 
Depai'tment  of  Justice  sponsoring  the 
collection:  Form  Nnmher:  1122-0023. 
IJ.S.  D(!partment  of  Ju.stice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  he  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The  affected  |)ublic  includes 
the  approximately  T1  grantecis  of  the 
SASP  (hdturally  Specific  Ihogram.  This 
program  su])ports  ])roject.s  that  create, 
maintain  and  ex))and  sustainable  sexual 
assault  services  provided  by  culturally 
s])ecific  organizations,  which  are 
uni(|uely  situated  to  respond  to  the 
needs  of  sexual  assault  victims  within 
culturally  sj)ecific  po|)ulations. 

(5)  An  e.stimate  of  the  toted  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/replv:\\  is  e.stimated  that  it  will 
take  the  a])proximately  11  res])ondeuts 
(SASP — ('ulturally  Specific  Program 
grantees)  apjjroximately  one  hour  to 
comj)l(4e  a  semi-annual  progress  report. 
The  semi-annual  jirogress  report  is 
divided  into  .sections  that  jjertain  to  the 
different  types  of  activities  in  which 
grantees  may  engage.  A  SASP — 
Culturally  Sp(;cific  Program  grantee  will 
only  be  recjuired  to  com])lete  the 
sections  of  the  form  that  pertain  to  its 
own  s])ecific  activities. 

(9)  An  estimate  of  the  toted  public 
burden  (in  hours)  eisseicieitee!  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  data  collection  forms  is 
22  hours,  that  is  11  grantees  com])leting 
a  form  twice  a  yixir  with  an  e.stimated 
completion  time  for  the  form  being  om; 
hour. 

If  eidditiemed  infenmeitiem  is  reuiuired 
conteie:t:  Jerri  Murray,  Department 
(Clearance  Officer,  Uniteil  States 
D(!])artment  of  Justice-  Ju.stice 
Management  Division,  Policy  and 
Planning  Staff,  'fwo  Constitution 
Sejuare,  145  N  Street  NR.,  Room  14()7B, 
Washington,  Dfi  20530. 


IlatiHl;  laiuiarv  24,  2013. 

)»!rri  Murray, 

Deparliiuml  (ilceireince;  Offie'.er  for  Pit  A, 

I  ’niteel  Sl(ite;s  Dvpaiinwnt  eifluslie:ei. 

|!  K  Doc.  2(n:Mn«7()  Hied  H:4.S  am] 

BILLING  CODE  4410-FX-P 

DEPARTMENT  OF  JUSTICE 

[OMB  Number  1121-0218] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested;  Census  of 
Juveniles  in  Residential  Placement 
(Revision  of  a  Currently  Approved 
Collection) 

ACTION:  30-Day  Notice. 

'fhe  Department  of  Justice  (DCJ), 

Office  of  Justice  Programs,  Office  of 
Juvenile  Justice  and  Deliinjiiency 
Prevention,  will  be  submitting  the 
following  information  collection  reijue.st 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  ami  ajijiroval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  jnoposed 
information  collection  is  published  to 
obtain  comments  from  the  jniblic  and 
affected  agencies. 

'Phis  ])roposed  information  collection 
was  previously  published  in  the  Federal 
Register  Volume  78,  Number  9,  page 
2992-2()‘)3.  on  lanuary  14.  2013, 
allowing  for  a  00  dav  comment  period. 

Comments  are  encouraged  and  will  be 
accepted  for  “thirty  days”  until  March 
1,  2013.  This  process  is  conducted  in 
accordance  with  5  (iFR  1320.10. 

If  you  have  comments  especially  on 
the  e.stimated  public  burden  or 
associated  resjionse  time,  suggestions, 
or  need  a  copy  of  the  jirojiosed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Brecht  Donoghue,  (202) 
30,5-1270,  Office  of  Juvenile  Justice  and 
Delimjuency  Prevention,  Office  of 
Justice  Programs,  IJ..S.  Department  of 
Justice.  810  Seventh  Street  NW., 
Washington,  DC  20531. 

Written  comimmts  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  jiroposed  collection  of 
information  are  encouraged.  Your 
comments  .should  addre.ss  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  projio.sed 

collection  of  information  is  nece.ssary 
for  the  ])roper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
propo.sed  collection  of  information. 
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including  the  validity  of  the 
methodology  and  assumptions  n.sed; 

— Fnhance  the  (jnality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

— Minimize  the  hnrden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
a])])ropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  technicjnes  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  snhmi.ssion  of 
resi)onses. 

Overview  of  This  Information 
(Collection  Baf:k  to  Top 

(1)  VVpe  of  information  collaction: 
Revision  of  a  (Currently  Apj)roved 
Collection. 

(2)  Tha  title  of  the  fovm/coUection: 
Census  of  Juveniles  in  Residential 
Placement. 

(3)  The  agencv  form  numher,  if  anv, 
and  the  aj)])licahle  component  of  the 
D(!])artment  sponsoring  ihe  i;ollection: 
The  form  nnmher  is  CJ-14,  ()ffic;e  of 
Juvenile  Justice  and  DcdiiKpiency 
Prevention,  United  States  Department  of 
lustice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  l^rimarv:  Federal  (Covernment, 
State,  Local  orTrihal.  Other:  Not-for- 
profit  institutions:  Busine.ss  or  other  for- 
profit. 

(.'ij  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /reply:  It  is  estimated  that  2,550 
resj)ondents  will  complete  a  3.5-hour 
(luestionnaire. 

(0)  An  estimate  of  the  total  public 
burden  (in  hours)  a,ssociated  with  the 
collection:  Approximately  0,225  hours. 

If  additional  information  is  re(|uir(Kl, 
i:ontact;  Jerri  Murray,  De])artment 
Clearance  Officer,  United  States 
IO(!])artment  of  Ju.stice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  'I’wo  (Constitution 
Scpiare,  145  N  Street  NE.,  Room  3\V- 
140711,  Wa.shington,  DC  20530. 

Dated;  )ainiarv  24.  201:5. 

Jerri  Murray, 

DepdiimanI  CUmrance  Officer  for  Pit  A,  I  ’.S. 
Department  of  fast  ice. 

Il'K  Doc.  2()i:5-()l«(>7  Mlcd  8:4.1  ain| 

BILLING  CODE  4410-1 8-P 


DEPARTMENT  OF  JUSTICE 

[0MB  Number  1140-0094] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Certification  of 
Qualifying  State  Relief  From 
Disabilities  Program 

action:  30-Day  notice. 

The  Department  of  Ju.stice  (DOJ). 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (A3’F)  will  he  .suhmitting 
the  following  information  collection 
recjuest  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  apjiroval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  propo.sed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  jiroposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  77,  Numher  225,  page  99895  on 
November  21,  2012,  allowing  for  a  00 
day  comment  period. 

The  pnr])o.se  of  this  notice  is  to  allow 
for  an  additional  30  days  for  jnihlic 
comment  until  March  1, 2013.  This 
jnoce.ss  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  concerning  this 
information  collection  should  he  sent  to 
the  Office  of  Information  and  Regulatorv 
Affairs,  Office  of  Management  and 
Budget,  Attn:  DOJ  Desk  Officer.  The  he.st 
way  to  ensure  your  comments  are 
received  is  to  email  them  to 
oir(i_submission@omb. eop.gov  or  fax 
them  to  202-39.5-7285.  All  comments 
should  reference  the  eight  digit  OMB 
numher  or  the  title  of  the  collection. 

Written  comments  and  suggestions 
from  the  inihlic  and  affected  agencies 
concerning  the  projiosed  collection  of 
information  are  em:ouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points; 

— Evaluate  whether  the  projio.sed 

collection  of  information  is  necessarv 
for  the  jn'ojier  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
jiractical  utility: 

— Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
pro])osed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumjitions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected:  and 

— Minimize  the  burden  of  the  collection 
of  information  on  tho.se  who  are  to 
respond,  including  through  the  u.se  of 
aj)j)roj)riate  automated,  electronic, 
mechanical,  or  other  technological 


collection  techniipies  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  .submission  of 
resjionses. 

Summary  of  Information  UolIec:tion: 

(Ij  Type  of  Information  (iollection: 
Revision  of  a  currently  ajiproved 
collection. 

(2)  Title  of  the  Form/dollection: 
Certification  of  Qualifying  .State  Relief 
from  Di.sahilities  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number;  ATF  F 
3210.12.  Bureau  of  Alcohol.  Tobacco, 
Firearms  and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  .State,  Local  or  Tribal 
Covernment.  Other:  None. 

Need  for  Collection 

The  form  is  n.sed  by  a  .State  to  certify 
to  the  U..S.  Department  of  Justii:e, 

Bureau  of  Alcohol.  Tobacco,  Firearms 
and  Exjilosives  (A'fF)  that  it  has 
established  a  (pialifving  mental  health 
relief  from  firearms  di.sahilities  program 
that  satisfies  certain  minimum  criteria 
under  .Section  105  of  the  National 
Instant  Check  .System  Imjirovement  Act. 
(Changes  to  the  form  include  changing 
the  form  snhmi.ssion  address  and 
recjuesting  the  citation  for  the  relief 
program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  50 
respondents  will  comjilete  a  15  minute 
form. 

(0)  An  estimate  of  the  toted  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  13 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Dejiartment 
Clearance  Officer,  Policy  and  Planning 
.Staff,  Justice  Management  Division. 
Department  of  Justice,  'fwo  Constitution 
.Sipiare,  145  N  .Street  NE.,  Room  3W- 
1407B,  Wa.shington,  DC  20530. 

Daliid:  lamiary  24,  2l)i:5. 

Jerri  Murray, 

Department  Clearance  Officer  for  Pit  A,  U.S. 
Department  of  Justice. 

IKK  Doc.  2(n:i-(n8(i()  Kilod  l-2!>-i:5;  8:4.1  anil 
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DEPARTMENT  OF  JUSTICE 

[OMB  Number  1190— NEW] 

Agency  Information  Collection 
Activities  Under  Review:  Related 
Unfair  Employment  Practices;  Office  of 
Special  Counsel  for  Immigration- 
Related  Unfair  Employment  Practices 
Charge  Form  (OSC  Charge  Form) 

action:  3()-Day  notice. 

'I’ho  Department  of  Justice,  (avil 
Riglits  Division,  Office  of  Sj)ecial 
(annisel  for  Immigration-Related  Unfair 
Rmployment  IVactices.  will  he 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  for  review  and 
aj)proval  in  accordance  with  the 
Baj)erwork  Reduction  Act  of  1995.  I'he 
information  collection  extension  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
propo.sed  information  collection  was 
jjieviously  published  in  the  Federal 
Register.  Volume  77.  Number  217.  i)age 
n7025.  on  November  8,  2012,  allowing 
for  a  00-dav  comment  period.  'I'lie 
purpo.se  of  this  notice  is  to  allow  for  an 
additional  30  davs  for  |)uhlic  comment 
until  March  1 . 201 3. 

The  j)urpose  of  this  notice  is  to  allow 
an  additional  30  davs  for  public 
comment.  Uomments  are  (mcouraged 
and  will  he  acce|)t(!d  until  March  1, 
2013.  This  proce.ss  is  conducted  in 
accordance  with  5  Uh’R  1320.10. 

To  ensure  that  comments  on  the 
information  collection  are  received. 
OMB  recommends  that  written 
comments  he  faxed  to  the  Office  of 
Information  and  Regulatorv  Affairs, 
OMB.  Attn:  DOJ  Desk  Officer,  Fax:  202 
39.5-7285.  or  emailed  to 
()ir(t_siil)iuission@ou}b.(ioi}.gov.  Al  1 
comments  should  he  identified  with  the 
OMB  control  numher  1 11901.  Akso 
include  the  DOJ  docket  numher  found 
in  brackets  in  the  heading  of  this 
document. 

Written  comments  and/or  suggestions 
are  ri;(]ue.sted  from  the  j)ut)lic  and 
affected  agencies  concerning  the 
propo.sed  collection  of  information. 
Your  f:omment.s  should  addniss  one  or 
more  of  the  following  four  ])oiuts: 

(1)  Kvaluate  whether  the  collection  of 
information  is  necessary  for  the  pro])er 
performance  of  the  function  of  the 
agency,  including  wheth(!r  the 
information  will  have  practical  utilitv: 

(2)  Kvaluate  the  accuracv  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  Information,  including  the 
validity  of  the  methodology  and 
assumjdions  used: 


(3)  Enhance  the  (juality.  utility,  and 
clarity  of  the  information  tc)  he 
c:ollected:  and 

(4)  Minimize  the  hurdcm  of  the 
collection  of  information  on  thosi;  who 
an;  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techni(jues  or 
other  forms  of  information  technology 
(e.g..  |)ermitting  electronic  submission 
of  res])onse.sl. 

Written  comments  and/or  suggestions 
regarding  the  itemfs)  contained  in  this 
notice,  (ispecially  regarding  the 
estimated  public  burden  and  associated 
res])onse  time  should  Ik;  directed  to  the 
Of  f  ice  of  Management  and  Budget 
(OMB),  Office  of  Regidatory  Af  fairs, 
Attention:  De])artment  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  he 
submitted  to  OMB  via  facsimile  to  (202) 
39.5-7285.  Comments  may  also  h(; 
.suhmitti;d  to  the  U.S.  Department  of 
Justice  (DOJ),  Ju.stice  Management 
Division.  Bolicy  and  Blanning  .Staff, 
Attention:  Department  Clearam:e 
Officer,  Two  (k)nstitution  .Scjuare,  145  N 
.Street  NE.,  .Suite  2E-502,  Washington, 
DC  20530,  Suite  3W-1407B. 

Washington,  IXi  20530. 

'rhe  information  collection  is  listed 
below: 

(1)  Tvj)(^  oi  infoi  mat  ion  collaction. 
Extension  of  Curr(;ntly  A])proved 
Collection. 

(2)  Tha  title  oj  the  fonn/colleetion. 
Office  of  .Special  Counsel  for 
Immigration-Related  I  Infair 
Employment  l^ract ices  Charge  Form 
lose  Charge  Form]. 

(3)  The  agency  form  namher  and 
applicahle  component  of  the 
Department  sponsoring  the  collection. 
Form  O.SC-1.  Off  ice  of  .S))ecial  Counsel 
for  Immigration-Related  Unfair 
Emjdoyment  Practices,  Civil  Rights 
Division,  U..S.  Deoartment  of  Ju.stice. 

(4)  Affected  pm)Iic  who  will  he  asked 
to  respond,  as  well  as  a  brief  ahstract: 
PrimaiyTThe  Office  of  Sp(;cial  Counsel 
for  Immigration-Related  Unfair 
Em])loyment  Practices  (O.SC)  enforces 
the  anti-di.scrimination  provision 

(I?  274B)  of  the  Immigration  and 
Nationality  Act  (INA).  8  U..S.C.  1324h. 
Individuals  alleging  discrimination  by 
public  and  private  entities  based  on  (1) 
Citizenship  or  immigration  status 
di.scrimination  in  hiring,  firing,  or 
recruitment  or  referral  fora  fee.  (2) 
national  origin  di.scrimination  in  hiring, 
firing,  or  recruitment  or  r(;ferral  for  a 
fee,  (3)  discriminatory  documentarv 
practices  during  the  einjiloyment 
eligibility  verification  (Form  1-9  and  E- 
Verify)  proce.ss  (“document  abuse”), 
and  (4)  retaliation  or  intimidation  for 


asserting  rights  covered  hv  the  statute. 
'Phe  Departm(;nt’.s  (avil  Rights  Division. 
Office  of  .S])(;cial  Counsel  for 
Immigration-Related  Unfair 
Em])loyment  Practices  (O.SC), 
inve.stigat(;s  and,  where  reasonable 
cause  is  found,  litigates  charges  alleging 
di.scrimination.  O.SC  also  initiates 
ind(;pendent  inve.stigations,  at  times 
based  on  information  developed  during 
individual  charge  investigations. 
Independent  inv(;stigation.s  normally 
involve  alleged  discriminatory  policies 
that  potentially  affect  many  emi)loyees 
or  ajqilicants.  The.se  investigations  mav 
result  in  comjjlaints  alleging  a  pattern  or 
jHactice  of  di.sc:riminatorv  activity.  If  the 
Department  lacks  jurisdiction  over  a 
])articular  charge  hut  believes  another 
agency  has  juri.sdiction  over  the  claim, 
the  charge  is  forwarded  to  the 
apjdicahle  Federal,  state  or  local  agency 
for  any  action  deemed  a])]jro])riate. 

(5)  An  estimate  of  the  total  numher  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
res})ond:  300  res])ondent.s  per  vear  at  30 
minutes  per  charge  form. 

(0)  An  estimate  of  the  toted  pnhiic 
harden  (in  hoars)  associated  with  the 
collection:  150  hours  annual  hurdeu 
hours  associated  with  this  collection. 

If  additional  information  is  r(;(inired 
contact:  Jerri  Murray,  De])artment 
Clearance  Officer.  United  .States 
Department  of  Justice.  Policy  and 
Planning  .Staff.  Justice  Management 
Division.  Two  Constitution  .Stjuare,  145 
N  Street  NE.,  Suite  3W-1407B, 
Washington,  DC  20530. 

Dated:  Jamiarv  24,  2013. 

Jerri  Murray, 

Department  Clearance  Officer.  PUA.  United 
States  Department  of  Inst  ice. 

|FR  Doe.  20i:{-018fi4  FiliKl  l-2;)-i:i:  K-.4ri  ain] 
BILLING  CODE  4410-13-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1140-0076] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Relief  of 
Disabilities 

ACTION:  30-Day  notice  of  information 
collection  under  review. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tohacc:o.  f'drearms 
and  Explosives  (ATF)  will  he  submitting 
the  following  information  collection 
reiiuest  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  ajiproval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  7’he  })ro])osed 
information  collection  is  jnihlished  to 
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obtain  eoininents  from  the  pulilic  and 
affected  agencies.  This  projjosed 
information  collection  was  previously 
])nhlished  in  the  Federal  Register 
Volume  77,  Nnmher  22v'5.  page  (iOHO.'i  on 
November  21, 2012,  allowing  for  a  00 
day  comment  period. 

The  pnrjiose  of  this  notice  is  to  allow 
lor  an  additional  30  days  for  |)iihlic 
comment  until  March  i,  2013.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  concerning  this 
information  collection  shonld  he  sent  to 
the  Office  of  Information  and  Regidatorv 
Affairs,  Office  of  Management  and 
Budget,  Attn:  DOJ  De.sk  Officer.  The  best 
way  to  ensnn;  yoiir  comments  are 
received  is  to  email  them  to 
oira_suhinission@onil).Hop.gov  or  fax 
them  to  202-39.'j-728.5.  All  comments 
shonld  reference  the  eight  digit  OMB 
nnmher  of  the  title  of  the  information 
collection. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  ]n'0]K)sed  collection  of 
information  are  encouraged.  Your 
comments  shonld  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  propo.sed 

collection  of  information  is  nece.ssary 
for  the  proj)(M'  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agency’s 
(istimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected:  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
resj)ond,  including  through  the  use  of 
apjjropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  technicjues  or  other  forms 
of  information  technology,  e.g., 
jjermitting  electronic  submission  of 
responses. 

Summary  of  Information  (Collection 

(1)  Type  of  Infornuition  Collection: 
Extension  of  a  currently  aj)proved 
collection. 

(2)  Title  of  the  Fonn/Collection:  Relief 
of  Di.sahilities. 

(3)  Agency  form  nnmher.  if  any,  and 
the  api)licahle  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Bureau 
of  Alcohol,  Tobacco,  Firearms  and 
Explosives. 

(4)  Affected  public  who  will  he  asked 
or  required  to  respond,  as  well  as  a  brief 


abstract:  Brimary:  Business  or  other  for- 
profit.  (Ither:  None. 

Need  for  (Collection 

Any  person  prohibited  from  .shipping 
or  transporting  any  explosive  in  or 
affecting  interstate  or  foreign  commerce 
or  from  receiving  or  possessing  any 
ex])losive  which  has  been  shipped  or 
trans|)orted  in  or  affecting  interstate  or 
foreign  commerc(i  may  make  aj)plication 
for  relief  from  di.sahilities. 

(.'5)  An  estimate  of  the  toted  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
resi)ond:  It  is  estimated  that  50 
res))ondents  will  take  1  minute  to 
support  documentation  for  relief. 

(0)  An  estimate  of  the  toted  harden  (in 
hours)  eisse)e:iateei  with  the  colIee:tion: 
The  estimated  annual  total  burden 
a.ssociated  with  this  collection  is  1  hour. 

If  additional  information  is  required 
contact:  Jerri  Murray,  De])artment 
(Clearance  Officer,  Policy  and  Planning 
Staff.  Justice  Management  Division, 
Dejiartment  of  Justice,  Two  Constitution 
Scpiare,  145  N  Street  NE.,  Room  3W- 
140711,  Washington,  D(C  20530. 

Dalcnl:  January  24,  201.3. 

Jerri  Murray, 

Depaiimenl  Cleeireince  Officer  for  Pit  A.  t  ’.S. 
Deportment  e)flnstie:e. 

U  K  Ooc.  2()i:t-()ni72  Filed  l-2()-i:i;  am] 
BILLING  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1117-0031] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Application  for 
Registration  Under  Domestic  Chemical 
Diversion  Control  Act  of  1993  and 
Renewal  Application  for  Registration 
Under  Domestic  Chemical  Diversion 
Control  Act  of  1993;  DEA  Forms  510 
and  510a 

action:  3()-Day  notice. 

The  Dejjartment  of  Jn.stice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  will 
he  submitting  the  following  information 
collection  reejuest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  pro]K)sed  information  collection  is 
pnhli.shed  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
pro])osed  information  collection  was 
previously  ])uhlished  in  the  Federal 
Register  Volume  77,  Number  227,  i)age 
70471-70472  on  Novemlier  20.  2012, 
allowing  for  a  00  day  comment  ])eriod. 

The  pnrpo.se  of  this  notice  is  to  allow 
for  an  additional  30  days  for  pulilic 


comment  until  March  1, 2013.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  jmhlic  Imrden  or 
a.ssociated  response  time,  suggestions, 
or  need  a  cojiy  of  the  jiroposiul 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  (lathy  A.  Gallagher, 

Acting  Chief,  Liaison  and  Policy 
Section,  Office  of  Diversion  Control, 

Drug  Enforcement  Administration,  8701 
Morrissette  Drive,  Sjiringfield,  VA 
22152:  (202)  307-7297. 

Written  comments  concerning  this 
information  collection  should  he  .sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attn:  DOJ  Desk  Officer.  The  Jiest 
way  to  ensure  your  comments  are 
received  is  to  email  them  to 
oiret_sul)missiem@e)mb.ee)p.ge)v  or  fax 
them  to  (202)  395—7285.  All  comments 
.should  reference  the  eight-digit  OMB 
nnmher  for  the  collection  or  the  title  of 
the  collection.  If  you  have  (jiie-stions 
concerning  the  collection,  |)lease 
contact  Cathy  A.  Callagher,  Acting 
Chief,  Liaison  and  Policy  Section.  Office 
of  Diversion  Control.  Drug  Enibrcement 
Administration,  8701  Morrissette  Drive. 
Springfield,  VA  22152,  (202)  307-7297, 
or  the  DOJ  Desk  Officer  at  (202)  39.5- 
31 70. 

Written  comments  and  suggestions 
from  the  ])uhJic  and  affected  agencies 
concerning  the  proj)osed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  j)oints: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  neces.sary 
for  the  jjroper  })erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
l)ropo.sed  collection  of  information, 
including  the  yalidity  of  the 
methodology  and  assnmjjtions  used; 

•  Enhance  the  (inality,  utility,  and 
clarity  of  the  information  to  l)e 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  a])j)ropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniijnes  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
resjjonses. 
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Overview  of  Information  Collection 
1117-0031 

(1)  Typn  of  Information  Collodion: 
Fxtension  of  a  currently  approved 
collection 

(2)  Tiilo  oflho  Fonn/CoIIodion: 
Application  for  Registration  under 
Domestic  Chemical  Diversion  Control 
Act  of  1093  and  Renewal  Aj)j)lication 
for  Registration  under  Domestic 
C.hemical  Diversion  (Control  Act  of  1093. 

(3)  Agency  form  mimhor,  if  any,  and 
the  ai)})li(:ahlo  component  of  the 
Department  sponsoring  the  collection: 


Form  nnmher:  DEA  Forms  510  and 
510a. 

Component:  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  DepartiiKmt  of  justice. 

(4)  A  ffected  pnhiic  who  will  he  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-])rofit. 

Other:  None. 

Abstract :'Vhe  Domestic  Chemical 
Diversion  Control  Act  recpiires  that 
mannfactnrers.  distrihntors,  im])orters, 
and  exporters  of  List  1  chemicals  which 


may  he  diverted  in  the  United  States  for 
the  production  of  illicit  drugs  must 
register  with  DEA.  Registration  provides 
a  .system  of  controls  to  aid  in  the 
tracking  of  the  distrihntion  of  Ei.st  I 
chemicals. 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
resi)ond: 


Respondents 

Burden 

(minutes) 

Total  hour  bur¬ 
den 

@  $50. 14/hour  = 

DEA-510  (paper)  . 

17 

0.5  hours  . 

8.5 

$448.80 

DEA-510  (electronic)  . 

143 

0.25  hours  . 

35.75 

1,887.60 

DEA-510a  (paper)  . 

158 

0.5  hours  . 

79 

4,171.20 

DEA-510a  (electronic) . 

896 

0.25  hours  . 

224 

11,827.20 

Total  . 

1,054 

347.25 

18,334.80 

'I’otal  ])ercentage  electronic:  98.5% 

(5)  An  estimate  of  the  tot(d  public 
burden  (in  hoars}  associated  witi}  the 
collection:  DEA  estimates  that  this 
collection  takes  347.25  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Jerri  Murray.  Dejiartment 
Clearance  Officer.  United  States 
Department  of  Justice,  Justice 
Management  Division.  Policy  and 
Planning  Staff.  Two  ('.onstitntion 
Sejnare.  145  N  Street  NE..  Room  3\V- 
140713,  Washington.  DC  20530. 

l)at(Kl:  lainiary  24.  201  :t. 
jerri  Murray, 

Depdilivenl  Clearance  Officer,  PRA.  ILS. 
Department  of  Instice. 

II'K  Doc.  201. 4-01 «()«  Filifd  l-2‘)-i:i;  8:4.4  iim| 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[0MB  Number  1117-0029) 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Annual 
Reporting  Requirement  for 
Manufacturers  of  Listed  Chemicals 

ACTION:  30-Day  notice. 

'file  Dejiartment  of  Justice  (DOJJ.  Drug 
Enforcement  Admini.stration  (DEA),  will 
he  snhmitting  the  following  information 
collection  recpiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Pajierwork  Reduction  Act  of  1995. 
The  propo.sed  information  collection  is 


jnihlished  to  obtain  comments  from  the 
inihlic  and  affected  agencies.  This 
proposed  information  collection  was 
jirevionsly  jnihlished  in  the  Federal 
Register  Volume  77,  Nnmher  227,  jiages 
70472-70473  on  November  20,  2012, 
allowing  for  a  (iO  (lav  comment  jieriod. 

The  jnirjio.se  of  this  notice  is  to  allow 
for  an  additional  30  days  for  jnihlic 
comment  until  March  1, 2013.  This 
jirocess  is  conducted  in  accordance  with 
5  Cd’R  1320.10.  Written  comments  and/ 
or  sngge.stions  regarding  the  items 
contained  in  this  notice,  esjieciallv  the 
e.stimated  jmhlic  burden  and  associated 
resjionse  time,  should  he  directed  to  the 
Office  of  Manag(jment  and  Budget, 

Office  of  Information  and  Regulatory 
Affairs,  Attention  Dejiartment  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Additionally,  comments  may  he 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Written  comments  and 
suggestions  from  the  jmhlic  and  affected 
agencies  concerning  the  jirojiosed 
collection  of  information  are 
encouraged.  Your  comments  should 
adduiss  one  or  more  of  the  following 
four  jioints: 

— Evaluate  whether  the  jirojiosed 

collection  of  information  is  neces.sarv 
for  the  jirojier  jierformance  of  the 
functions  of  the  agmicy,  including 
whether  the  information  will  have 
jiractical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
jirojio.sed  colhiction  of  information, 
including  the  validity  of  the 
methodology  and  assninjitions  used; 
— Enhance  the  (jnality,  utility,  and 
clarity  of  the  information  to  he 
collected:  and 


— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
resjiond.  including  through  the  use  of 
aj)jn'oj)riate  automated,  electronic, 
mechanical,  or  oth(;r  t(;chnological 
collection  techni(jnes  or  oth(;r  forms 
of  information  tiichnology.  e.g., 
jKMinitting  electronic  snhmi.ssion  of 
ri!Sj)onses. 

Overview  of  This  Information 
(]ol  lection 

(1)  ’I'ype  of  Information  Collection: 
Extension  of  a  currently  aj)j)roved 
collection. 

(2)  Title  of  the  Form/Collection: 
Annual  Rej)orting  RcHjnirement  for 
Mannfactnrers  of  Listed  Chemicals. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  number:  None.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  U.S.  Dej)artm(!nt  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-j)rofit. 
Other:  None. 

Abstract:  This  information  collection 
jjermits  the  Drug  Enforceimmt 
Admini.stration  to  monitor  the  volume 
and  availability  of  domestically 
manufactured  listed  chemicals.  The.se 
listed  chemicals  mav  he  subject  to 
diversion  for  the  illicit  j)ro(lnction  of 
controlled  snhstaneexs.  This  information 
colhiction  is  rcKjnired  by  law. 

(5)  An  estimate  of  the  total  niimhcir  of 
resjK)n(lent.s  and  the  amount  of  time 
e.stimated  for  an  average  resj)ondent  to 
resjjond:  It  is  (estimated  that  there  are 
one  hnndr(Hl  (100)  total  re.sj)on(lents  for 
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this  information  collection.  One 
hundred  (lOO)  per.sons  respond  at  1 
hour  per  response. 

(0)  An  estimate  of  the  total  public 
burden  (in  hours)  assordated  with  the 
collection:  It  is  estimated  that  then;  are 
100  annual  burden  hours  associated 
with  this  collection. 

If  additional  information  is  reiiuired 
contact:  Jerri  Murray,  Department 
(Clearance  Officer.  United  States 
D(;|)artment  of  Ju.stice,  Justice 
Management  Division,  Policy  and 
Planning  Staff.  Two  Oonstitution 
.S(]uare,  14,1  N  Street  NE.,  Room  3\V- 
140713,  Washington,  DO  20.130. 

I3iit(;(l:  January  24.  2013. 

Jerri  Murray, 

Dapdi  lnicnl  Cldaranca  Oflicar  for  PHA.  IKS. 
Department  of  Inst  ice. 

IKK  Ooc.  2()i:t-()1874  Filotl  «:4,'>  iim) 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application; 
PCAS-Nanosyn,  LLC 

Pursuant  to  §  1301.33(a),  Title  21  of 
the  Oode  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  December  4.  2012, 
POAS-Nano.syn,  LLO,  3331-15  Industrial 
Drive,  Santa  Ro.sa,  Oalifornia  01403, 
made  apjilication  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  he  registered  as  a  hulk 
manufacturer  of  the  following  basic 
classes  of  controlled  substances: 


Drug 

Schedule 

Amphetamine  (1 100)  . 

II 

Methamphetamine  (1105)  . 

II 

Methylphenidate  (1724) . 

II 

Phencyclidine  (7471)  . 

II 

Codeine  (9050)  . 

II 

Oxycodone  (9143)  . 

II 

Hydromorphone  (9150)  . 

II 

Hydrocodone  (9193) . 

II 

Methadone  (9250)  . 

II 

Morphine  (9300)  . 

II 

Oxymorphone  (9652)  . 

II 

Fentanyl  (9801)  . 

II 

'file  company  is  a  contract 
manufacturer.  At  the  reqne.st  of  the 
company’s  customers,  it  manufactures 
derivatives  of  controlled  substances  in 
bulk  form  only. 

Any  other  such  ai)])licant,  and  any 
person  who  is  ])resentlv  registered  with 
DEA  to  manufacture  such  substances, 
may  file  comments  or  objections  to  the 
issuance  of  the  propo.sed  registration 
pursuant  to  21  CFR  1301. 33(a). 

Any  such  written  comments  or 
objections  should  he  addressed,  in 


(juintuplicate,  to  the  Drug  Enforcement 
Administration,  ()ffic:e  of  Diversion 
Control,  Federal  Register  Representative 
(ODE),  8701  Morris.sette  Drive, 
Springfield,  Virginia  22112;  and  must  he 
filed  no  later  than  April  1, 2013. 

Hilled:  jciiuiary  1.1,  2013. 

Joseph  T.  Kaiina/./.isi, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Dru}’  Enforcement 
Administration. 

IFK  Hoc.  2(n:i-(nmi4  Mleil  l-2(l-i:i;  K:4.'j  <iin| 
BILLING  CODE  4410-09-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  OSH A-201 2-0040] 

The  Standard  on  4,4'- 
Methylenedianiline  for  General 
Industry;  Extension  of  the  Office  of 
Management  and  Budget’s  (0MB) 
Approval  of  Information  Collection 
(Paperwork)  Requirements 

AGENCY:  Occnjiational  Safety  and  flealth 
Administration  (OSUA),  Labor. 

ACTION:  R(;quest  for  public  comments. 

SUMMARY:  O.SflA  solicits  public 
comments  concerning  its  proj)osal  to 
extend  the  Office  of  Management  and 
Hudget’s  (OMH)  apj)rovcd  of  the 
information  collection  requirements 
sjiecified  in  the  Standard  on  4,4'- 
Methylenedianiline  for  Ceneral  Industry 
(29  CFR  191 0.1 010). 

DATES:  Comments  must  he  submitted 
({lostmarked,  sent,  or  received)  by  Ajiril 
1,2013. 

addresses: 

Electronically:  You  may  submit 
comments  and  attachments 
electronically  at  http:// 
www.regulation.s.gov,  which  is  the 
Federal  eRulemaking  Portal.  Follow  the 
instructions  online  for  submitting 
comments. 

Facsimile:  If  your  comments, 
including  attachments,  are  not  longer 
than  10  jiages,  you  mav  fax  them  to  the 
(ISUA  Docket  Office  at  (202)  093-1048. 

Mail,  hand  delivery,  express  mail, 
messenger,  or  courier  service:  When 
using  this  method,  you  must  submit  a 
co))V  of  your  comments  and  attachments 
to  the  OSHA  Docket  Office,  Docket  No. 
OSUA-201 2-0040,  Occiqiational  .Safety 
and  flealth  Administration,  II..S. 
Dejiartment  of  Labor,  Room  N-2021, 

200  Con.stitution  Avenue  NW., 
Washington,  D(]  20210.  Deliveries 
(hand,  exiness  mail,  me.ssenger,  and 
courier  service)  are  accejited  during  the 
Department  of  Labor’s  and  Docket 


Office’s  normal  business  hours,  8:11 
a. Ill.  to  4:41  p.ni.,  e.t. 

Instructions:  All  suhmi.ssions  inu.st 
include  the  Agency  name  and  O.SHA 
docket  nnmher  (O.SH A-201 2-0040)  for 
the  Information  Collection  Reipiest 
(ICR).  All  comments,  including  any 
jier.sonal  information  yon  provide,  are 
placed  in  the  public:  docket  without 
change,  and  may  he  made  available 
online  at  http://\v\v\\’. regnlations.gov. 

For  further  information  on  submitting 
comments  see  the  “Public 
Particijiation’’  heading  in  the  .section  of 
this  notice  titled  SUPPLEMENTARY 
INFORMATION. 

Docket:  To  road  or  download 
comments  or  other  material  in  the 
doc:ket,  go  to  http:/ /www.reguiat ions. gov 
or  the  (ISHA  Docket  Office  at  the 
address  above.  All  documents  in  the 
docket  (including  this  Federal  Register 
notice)  are  listed  in  the  http:// 

WWW. regulations. gov  index:  however, 
some  information  (e.g..  cojiy righted 
material)  is  not  jnihlicly  available  to 
read  or  download  from  the  Web  site.  All 
.suhmi.ssions.  including  cojiyrighted 
material,  are  available  for  inspciction 
and  c:opying  at  the  O.SHA  Docket  Office. 
Yon  may  also  contac:t  'fheda  Kenney  at 
the  address  below  to  obtain  a  co])v  of 
the  ICR. 

FOR  FURTHER  INFORMATION  CONTACT: 
'fheda  Kenney  or  Todd  Owem. 
Directorate  of  .Standards  and  Cnidance, 
O.SHA,  II. .S.  Dejiartment  of  Labor,  Room 
N-3t)()9,  200  Con.stitution  Avenue  NW., 
Washington,  DC  20210:  telejihone  (202) 
093-2222. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

'fhe  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  emjiloyer)  burden, 
conducts  a  jireclearance  consultation 
program  to  jnovide  the  jnihlic  with  an 
oj)j)ortunity  to  comment  on  jiroposed 
and  continuing  information  collection 
requirements  in  accord  with  the 
Pajierwork  Reduction  Act  of  1991  (44 
IJ.S.C.  31()(i(c)(2)(A)).  'fliis  jirogram 
ensures  that  information  is  in  the 
desired  format,  niporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
O.SHA’s  estimate  of  the  information 
collection  burden  is  accurate,  'fhe 
Occiqiational  .Safetv  and  Health  Act  of 
1970  (the  (XSH  Act)  (29  IJ.S.C.  (ill  et 
seq.)  authorizes  information  collection 
by  emjiloyers  as  necessary  or 
a|)j)ro})riate  for  enforcement  of  the  O.SH 
Act  or  for  develojiing  information 
regarding  the  causes  and  jirevention  of 
occujiational  injuries,  illne.sses,  and 
accidents  (29  I  J..S.C.  017).  The  O.SH  Act 
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also  requires  Oiat  OSHA  obtain  such 
information  with  minimum  burden 
upon  emplovers.  especiallv  those 
operating  small  businesses,  and  to 
nuluce  to  the  maximum  extent  feasible 
unnece.ssarv  duplication  of  efforts  in 
obtaining  information  (20  II.S.(^  (i.'i?). 

The  information  collection 
nMjuirements  specified  in  the  4.4’- 
Methvlenedianiline  Standard  for 
(General  Indnstrv  (the  “MDA  Standard") 
(20  (3-’R  lOlO.lO.'iO)  protect  workers 
from  the  adverse  health  effects  that  mav 
result  from  their  exposure  to  MDA. 
including  cancer,  liver  and  skin  disease. 
The  major  paj)erwork  re(|uirements 
specify  that  employtirs  must  perform 
initial,  periodic,  and  additional 
exposure  monitoring:  notify  each 
worker  in  writing  of  their  results  as  soon 
as  |)os.sihle  hut  no  longer  than  .1  days 
after  receiving  exposure  monitoring 
nisults;  and  routinely  insj)ect  the  hands, 
face,  and  fon?arms  of  eacli  worker 
potentially  exposed  to  MDA  for  signs  of 
dermal  exjjosure  to  MDA.  Km))lovers 
mu.st  akso:  establish  a  written 
comj)liance  jirogram;  institute  a 
respiratory  j)rotection  j)rogram  in 
accordance  with  29  CFR  1910.134 
(OSHA’s  Respiratory  Protection 
Standard);  and  develop  a  written 
emergency  plan  for  any  construction 
operation  that  could  have  an  emengcmcy 
(i.e..  an  unexpected  and  potentiallv 
hazardous  release  of  MDA). 

Kmplovers  must  lahtd  any  material  or 
products  containing  MDA.  including 
containers  used  to  store  MDA- 
contaminated  protective  clothing  and 
(H{uipment.  Thev  akso  must  inform 
personnel  who  launder  MDA- 
contaminated  clothing  of  the 
recjuirement  to  prevent  relea.se  of  MDA. 
while  personnel  who  launder  or  clean 
MDA-contaminated  protective  clothing 
or  equipment  must  receive  information 
about  the  potentially  harmfid  effects  of 
MDA.  In  addition.  emj)lovers  are  to  post 
warning  signs  at  entrances  or 
accessways  to  regulated  areas,  as  well  as 
train  work(!rs  exposed  to  MDA  at  the 
time  of  their  initial  assignment,  and  at 
least  annually  thereafter. 

Other  |)aperwork  jirovisions  of  the 
MDA  Standard  require  em])loyers  to 
j)rovide  workers  with  medical 
examinations,  including  initial, 
periotlic.  emergencv  and  follow-uj) 
examinations.  As  j)art  of  the  medical 
surveillance  program,  employers  mu.st 
ensure  that  the  examining  physician 
receives  sjiecific  written  information, 
and  that  they  obtain  from  the  physician 
a  written  o])inion  regarding  thi;  worker’s 
medical  re.su Its  and  exposure 
limitations. 

The  MDA  Standard  also  sj)ecifies  that 
employers  are  to  e.stahlish  and  maintain 


ex|)osure  mointoring  and  imulical 
surveillance  records  for  each  work(!r 
who  is  subject  to  these  respective 
recjuirements,  make  any  nKpiired  record 
available  to  OSH  A  compliance!  officers 
and  the  National  Institute  for 
Occiqiational  Safety  and  Health 
(NIOSH)  for  examination  and  co])ving, 
and  |)rovide  exposure  monitoring  and 
medical  surveillance  records  to  workers 
and  their  designat(!d  repre.sentatives. 
Finally,  employers  who  cea.se  to  do 
busine.ss  within  the  period  specified  for 
retaining  exposure  monitoring  and 
medical  surveillance  records,  and  who 
have  no  succe.ssor  employer,  mu.st 
notify  NIOSH  at  least  ttO  davs  IxTore 
disposing  of  the  rec;ords  and  transmit 
the  records  to  NIOSH  if  so  retpiested. 

II.  Spec:ial  Issues  for  (mmment 

OSHA  has  a  j)articular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  j)roj)osed  information 
collection  nujiiirements  are  necessary 
for  the  j)roper  performance  of  the 
Agency’s  functions,  including  whether 
the  information  is  useful; 

•  The  ac:curacy  of  OSHA’s  estimate  of 
the  burden  (time  and  co.sts)  of  the 
information  collection  nKpiirements, 
including  the  validity  of  the 
methodology  and  assum|)tions  used: 

•  The  (|uality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
emijlovers  who  mu.st  comjjly;  for 
example,  hy  using  automated  or  other 
technological  information  collection 
and  transmission  technicpies. 

III.  Proposed  Actions 

The  Agency  is  recjuesting  an 
adjustment  of  73  burden  hours  from  297 
to  370  hours.  This  adjustment  is  the 
result  of  increasing  the  job  hire  rate 
from  10%  to  2.‘5.0%,  resulting  in  an 
increased  number  of  workers  receiving 
initial  medical  examinations,  being 
trained,  and  requesting  access  to 
records.  Also,  tluire  was  an  increase  in 
the  methods  of  compliance  section. 

The  Agency  will  summarize  the 
comments  submitted  in  rt!S])on.se  to  this 
notice  and  will  include  this  summary  in 
the  request  to  OMR  to  extend  the 
approval  of  the  information  collection 
re(|uirements  contained  in  the  Standard. 

Typa  of  li(n'in\v:  Extension  of  a 
currently  aj)prov(!d  collection. 

Titio:  4,4’ — Methylemulialine 
Standard  for  General  Industry  (29  GFR 
191().1().'')()). 

OMIi  Control  Ninnhor:  1218-0184. 

Affoctod  Piddle:  Business  or  other  for- 
profits;  Not-for-profit  organizations: 
Imderal  (Government;  State,  Local,  or 
Tribal  (Government. 

Ninnhor  of  Hospondonts:  1 1 . 


Total  Itosponsos:  O.'ih. 

Proiiiioncv:  On  occasion. 

Avorago  Tinio  por  Itosponso:  Varies 
from  .I  minutes  (.08  hour)  for  employers 
to  provide  information  to  the  physician 
to  2  hours  for  initial  monitoring. 

Pstiinatod  Total  Pardon  Honrs:  370. 

Estiinatod  Cost  (Oporation  and 
Maintonanco):  $27,982. 

IV.  Public  Participation — Submission  of 
Gommenis  on  This  Notice  and  Internet 
y\c:cess  to  (Gomments  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  as  follows: 

(1)  Electronically  at  http:// 
www.rogidations.^ov,  which  is  the 
Federal  eRulemaking  Portal:  (2)  by 
fat:simile  (fax);  or  (3)  by  hard  copy.  All 
c:onunents,  attachments,  and  other 
material  must  identify  the  Agency  name 
and  the  OSHA  docket  number  for  the 
IGR  (Docket  No.  OSHA-201 2-0040). 

You  may  suj)])lement  electronic 
submi.ssions  hy  uploading  document 
files  electronically.  If  you  wish  to  mail 
additional  materials  in  reference  to  an 
electronic  or  facsimile  suhmission.  vou 
mu.st  submit  them  to  the  OSHA  Docket 
Office  (see  the  section  of  this  notice 
titled  ADDRESSES).  The  additional 
materials  must  clearly  identify  your 
(ilectronic  comments  bv  vour  name, 
date,  and  the  doc:ket  number  .so  the 
Agency  i;an  attach  them  to  your 
comments. 

Because  of . security  ])rocedure.s,  the 
use  of  regular  mail  may  cau.se  a 
significant  delay  in  the  receipt  of 
comments.  For  information  about 
.security  procedures  concerning  tbe 
diiliyery  of  materials  by  hand,  ex])re.s.s 
deliyery,  messenger,  or  courier  stirv'ice, 
jjlease  contact  th(!  OvSHA  Docket  Offict! 
at  (202)  693-23.'50,  (TFY  (877)  889- 
.'5027).  Gomments  and  suhmi.ssions  are 
posted  without  change  at  http:// 
w’ww’.rogidations.gov.  Thenifore,  GSHA 
cautions  commenters  about  submitting 
jjersonal  information  such  as  social 
.security  numhers  and  dates  of  birth. 
Although  all  submissions  are  listed  in 
the  http://\\’\vu’. rogidations.gov  index, 
some  information  (e.g.,  cojiyrighted 
material)  is  not  publicly  ayailable  to 
read  or  download  through  this  Web  site. 

All  submi.ssions,  including 
copyrighted  material,  are  ayailahle  for 
inspection  and  co])ying  at  the  OSHA 
Docket  Office.  Information  on  using  the 
http:// WWW. rogidations.gov  Weh  site  to 
submit  comments  and  ac;ce.ss  the  docket 
is  ayailable  at  the  Web  site's  ‘‘User 
Ti]).s’’  link.  Gontact  the  OSHA  Docket 
Office  for  information  about  materials 
not  ayailable  through  the  Web  site,  and 
for  assistance  in  using  the  Internet  to 
locate  docket  submissions. 
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V.  Authority  and  Signature 
David  Michaels.  Fh.D.,  MPH. 

Assistant  Secretary  oi  Labor  for 
()ccui)ational  Safety  and  Health, 
directed  the  ])re])arati()n  of  this  notice. 
The  authority  for  this  notice  is  the 
0a])(!r\vork  Reduction  Act  of  (44 
IJ.S.ti.  It.lOti  e/  saq.)  and  Secretarv  of 
Labor’s  Order  No.  1-2012  (77  FR  3912). 

David  Mifliaids, 

Assislanl  Sacralarv  ol  Lahar  for  Occupotionol 
Sdfaty  (iiul  lloolth. 

|I•■K  Doc.  2()ia-()l<)(iK  Filwl  K;4.'')  am| 

BILLING  CODE  4510-26-P 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  OSH A-201 3-0004] 

Personal  Protective  Equipment  for 
General  Industry;  Extension  of  the 
Office  of  Management  and  Budget’s 
(0MB)  Approval  of  Information 
Collection  (Paperwork)  Requirements 

agency:  Occn])ational  Safety  and  Health 
Administration  (OSHA).  Labor. 

ACTION:  Re(|uest  for  j)nhlic  comments. 

SUMMARY:  OSHA  solicits  public 
comments  concerning  its  |)ropo.sal  to 
extend  the  Office  of  Management  and 
Budget’s  (OMB)  approval  of  the 
information  collection  recpiirements 
contained  in  the  Personal  Protective 
E(pii]mient  .Standard  for  General 
Industry  (29  CFR  part  1910.  suhpart  I). 
DATES:  (iomments  must  he  submitted 
(postmarked,  sent,  or  received)  hv  April 
1,2013. 

addresses: 

Eldcti'onicallv:  You  may  submit 
comments  and  attachments 
electronically  at  http:// 
u'ww.rHguldtions.gov,  which  is  the; 
Fedciral  eRidemaking  Portal.  Follow  the 
instructions  online  for  submitting 
comments. 

Facsimile:  If  your  c:omments, 
including  attachments,  are  not  longer 
than  10  ])ages,  von  mav  fax  them  to  the 
OSHA  Docket  Office  at  (202)  093-1048. 

Mail,  hand  dalivan',  axprass  mail, 
massangar,  or  coariar  satvica:  When 
using  this  method,  you  must  suhmit  a 
copy  of  your  comments  and  attachments 
to  the  OSHA  Docket  Office,  Docket  No. 
O.SHA-201 3-0004,  II. ,S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-202.'>.  200 
Constitution  Avenue  NW..  Washington, 
DC  20210.  Deliveries  (hand,  axprass 
mail,  massanger,  and  couriar  san'ice) 
are  ae:cepted  during  the  De;partment  of 
Lcihor’s  and  Doe;ket  Offie;e’s  normal 


hnsiiULSs  hours,  8:1. 'i  a.m.  to  4:4.'!  p.m., 
e.t. 

Instructions:  All  suhinissions  must 
ine:luele  the  Agency  name  and  O.SHA 
docket  number  for  this  Information 
Collection  Reupiexst  (ICR)  (OSHA-2013- 
0004).  AH  comments,  ine:hiding  anv 
personal  information  yon  provide,  are 
l)lae;ed  in  the  puhlie;  de)e;ket  without 
e;hange,  and  may  he;  made  eivaihihle 
online  at  http:/ /www .rcgniaiions.gov. 

For  further  information  on  submitting 
e;omments  see  the  “Puhlie: 

Partie:ipatie)n’’  heading  in  the  .se;e:tie)n  of 
this  ne)tie:e  titled  SUPPLEMENTARY 
INFORMATION. 

Docket:  To  re;ael  or  download 
comments  or  other  mate;rial  in  the 
doe;ket,  go  to  http://\\'\\’\\’. regulations. gov 
or  the  OSHA  Doe.ket  Offie:e  at  the; 
address  above.  All  eloe:uments  in  the; 
docket  (ine;lueling  this  Feele*ral  Regisle;r 
notie:e;)  are;  listed  in  the;  http:// 

WWW. regulations. gov  inele;x:  howe;ve;r, 
some;  information  (e.g.,  e;opyrighte;d 
mate;rial)  is  not  puhlie;ly  available  to 
re;ael  or  download  through  the  We;h  site. 
All  snhmi.ssions,  ine;lneiing  e;e)pyrighte;el 
mate;rial,  are;  avaihihle  for  ins]5e;e:tie)n 
and  c.opying  at  the  OSHA  Doe:ke;t  Offie:e;. 
Yon  may  e;ontae:t  Theda  Kenne;y  at  the; 
address  h(;low  to  obtain  a  e;e)pv  of  the; 
ICR. 

FOR  FURTHER  INFORMATION  CONTACT: 
I’heela  Kenney  or  Todd  Owen, 
Dire;e;lorate;  of  .Standards  and  Cuidane:e;. 
OSHA,  U..S.  Department  of  Lahor,  Room 
N-39()9.  200  Constitution  Aveauie  NW., 
Washington,  DC  20210;  telephone  (202) 
093-2222. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

The  De;]jartment  of  Lahor,  as  part  of  its 
e:ont inning  effort  to  reelue:e;  pajjerwork 
and  respondent  (i.e.,  em])loyer)  hnrde;n, 
conelne:ts  a  pre;cle;arane:e  considtation 
program  to  jjroviele  the  jeublie:  with  an 
opportunity  to  e;e)mme;nt  on  jjroposed 
and  continuing  information  e:olle;e:tion 
re;ejuire;ments  in  ae:e;e)rdane;e  with  the 
Pa])e;rwe)rk  Reduction  Ae:t  of  199.'j 
(PRA-U.'i)  (44  U.S.C.  3.'j00(c)(2)(A)). 

'I'his  program  ensures  that 
infonmition  is  in  the;  ele;.sire;d  format, 
reporting  burden  (time;  and  e:e)sts)  is 
minimal,  e;olle;e:tion  instruments  are; 
clearly  unele;rste)e)el,  and  O.SHA’s 
e;.stimate;  of  the  information  e;olle;e;tie)n 
burden  is  iie:e:nrate;.  'riu;  Oe:e;upatie)nal 
Safety  and  Health  Ae:t  of  1970  (the  OSH 
Act)  (29  IL.S.C.  (i.'il  et  ,seq.)  authorize;.s 
informeition  e;e)lle;e:tion  by  e;mploye;rs  as 
ne;e;essary  or  apjiropriate  for 
enfe)re:e;ment  of  the;  O.SH  Ae:t  or  for 
developing  information  re;garding  the; 
e:ause.s  and  preve;ntie)n  of  oe:e;nj)ational 


injuries,  illne;s.se;s.  and  ae;ciele;nts  (29 
U.S.C.  0.'17). 

.Snb]):irt  1  .spee:ifie;s  several  pai)e;rwe)rk 
re;epnre;ments.  The  following  ele;se:ribe;s 
the  information  e:olle;e:tion  re;epnre;ments 
in  suhpart  I  and  aelelre;s.se;.s  who  will  use; 
the;  information. 

Ila/.ard  Assessment  and  Verification 
(§1{)U).J:i2(d)} 

Paragraph  (d)(1)  re;epure;s  employers  to 
pe;rfe)rm  a  hazeerd  as.sessment  of  the 
workplae;e;  to  determine  if  hazards  are 
pre;.se;nt,  or  likely  to  he;  pre;.sent,  that 
make  the  u.se  of  j)e;rsonal  prote;e:tive; 
e;epiipme;nt  (PPE)  ne;e:e;ssarv.  Whe;re  .sne:h 
hazards  are  jiresent,  em])lovers  nm.st 
e:omnumie:ate  PPE  .sele;e;tion  de;cisie)ns  to 
e;ach  affe;e:ted  emplovee  (j)aragraph 
(d)(l)(ii)). 

Paragraph  (el)(2)  re;e|iures  e;mplove;r.s  to 
e;e;rtify  in  writing  that  thew  have 
])e;rforme;el  the  hazard  as.ses.sment.  The 
e;ertifie;ation  must  include  the  date  and 
the;  person  e;ertifying  that  the  hazard 
asse;ssme;nt  wees  e;onelue:teel,  and  the; 
iele;ntifie:ation  of  the;  workplae:e; 
e;valnate;d  (area  or  loe:ation). 

'Fhe  hazard  a.s.se;.ssment  assure;s  that 
potential  workphee;e  hazards 
ne;e:e;.ssitating  PPE  u.se;  have;  been 
identified  and  that  the;  PPE  .se;le;e:te;ei  is 
appropriate  for  those;  hazards  and  the; 
iiffe;e:te;el  e;m|)le)ve;e;s.  The  re;e]uire;el 
e:e;rtifie:atie)n  of  the;  hazard  a.s.se;.s.sme;nt 
ve;rifies  that  the  re;epnre;el  hazard 
asse;.ssme;nt  was  ce)ndue:te;ei. 

II.  Special  I.ssue;s  for  Comment 

O.SHA  hcis  a  partie:ular  interest  in 
e:omme;nt.s  on  the  following  issims: 

•  Whe;the;r  the;  j)rope).sed  information 
ce)lle;e:tie)n  ree|uire;ments  are  nee:e;s.sarv 
for  the  ])rope;r  ])e;rformane:e  of  the; 
Age;ne:y’s  functions,  including  whether 
the  informeition  is  useful; 

•  The  ace;uracy  of  OSHA’s  estimate  of 
the  burden  (time  and  e:osts)  of  the 
information  e:e)lle;e;tie)n  re;ejuirements, 
including  the;  validity  of  the; 
methodology  and  assnmjitions  ii.sed; 

•  The;  cjuality,  utility,  and  clarity  of 
the  information  e;olle;e:ted:  and 

•  Wavs  to  minimize;  the  hnrelen  on 
e;m]jloye;rs  who  must  e:omply;  for 
e;xam])le;,  by  using  automated  or  other 
te;e;hnole)gie;al  information  e;olle;e:tion 
and  transmi.ssion  te;e;hniejue.s. 

III.  Proposed  Actions 

O.SHA  is  re;e|ne;.sting  that  OMB  extend 
its  ajiproval  of  the  information 
e:e)lle;e;tie)n  re;ejuire;me;nts  contained  in  the; 
Personal  Pre)te;ctive  Eepiipment  .Standard 
for  Ce;n(;ral  Industrv  (29  CFR  jiart  1910, 
suhpart  I).  O.SHA  is  proposing  that  the 
hurden  hours  in  the  e:nrre;ntly  apjjroved 
information  ce)llee:tiem  remain  the  same. 
There;  has  been  no  e:hange  in  the  data  for 
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the  number  of  firms  and  workers 
affected  by  the  .Standard. 

The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice  and  will  include  this  summary  in 
the  recpiest  to  OMB. 

Tvjxf  o/  /fei'/ew;  Extension  of  a 
currently  approved  collection. 

77//e:  Per.sonal  Protective  Equipment 
(PPE)  for  (General  Industry  (29  (IFK  part 
1910.  subpart  1). 

OA//1  (jontvol  Nuinhar:  1218-()2().'i. 

Affected  Public:  Business  or  other  for- 
probts;  Federal  (Government;  State. 

Local,  or  Tribal  (Government. 

i\inuber  of  Pes})()ndenis:  3..'i()().00(). 

Frequency  of  Hes})onse:  On  occasion. 

Average  Time  per  Hesponse:  Varies 
from  one  minute  (.02  hour)  to  maintain 
a  training  certification  record  to  29 
hours  to  perform  a  hazard  assessment. 

Fstimuted  Tot(d  Burden  Hours: 
1.090.991. 

Fstimcded  Cost  (Operation  and 
M(nntenancel:  SO. 

IV.  Public  Participation — Submission  of 
(Goinments  on  this  Notic:e  and  Internet 
Af:cess  to  (Goniinents  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  as  follows: 

(1)  Electronically  at  http:// 
www.regulat ions. gov.  which  is  the 
Federal  eKulemaking  Portal;  (2)  by 
facsimile  (fax);  or  (3)  by  bard  copy.  All 
comments,  attachments,  and  other 
material  must  identify  the  Agency  name 
and  the  OSHA  docket  numb(!r  for  the 
l("R  (Docket  No.  ()SnA-201 3-0004). 

You  may  supplement  electronic 
submi.ssions  by  uploading  document 
fdes  electronically.  If  yon  wish  to  mail 
additional  materials  in  reference  to  an 
electronic  or  facsimile  .submission,  von 
mu.st  submit  them  to  the  OSHA  Docket 
Office  (see  the  section  of  this  notice 
titled  ADDRESSES).  The  additional 
materials  mu.st  clearly  idtmtify  your 
electronic  comments  by  your  name, 
date,  and  the  docket  numb(;r  so  the 
Ag(!ncy  can  attach  them  to  your 
comments. 

Becau.se  of  .security  j)rocedure.s,  the 
use  of  regular  mail  may  cau.se  a 
significant  delay  in  the  ret:eipt  of 
comments.  For  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  band.  ex])re.s.s 
(bilivery,  messcmger,  or  courier  service, 
plea.se  contact  the  OSHA  Docket  Office 
at  (202)  (i93-23.'’j0.  (TTY  (877)  889- 
.'■»(>27). 

(Goinments  and  submissions  are 
posted  without  change  at  http:// 
www.regulations.gov.  Tluirefore.  O.Sl  1 A 
cautions  commenters  about  submitting 
piirsonal  information  such  as  social 
.security  numbers  and  dates  of  birth. 
Although  all  submissions  are  listed  in 


the  http:/ /www.regulat ions.gov  index, 
some  information  (e.g.,  copyrighted 
material)  is  not  publicly  availalile  to 
read  or  download  through  this  Web  site. 
All  submissions,  including  co|)yrigbted 
material,  an;  available  for  inspection 
and  co|)ying  at  the  O.SHA  Dot:ket  Office. 
Information  on  using  the  http:// 
www.regulations.gov  Web  site  to  submit 
comments  and  access  the  docket  is 
available  at  the  Web  site’s  “User  Tijis” 
link.  (Gontact  the  OSHA  Dockcil  Office 
for  information  about  materials  not 
available  through  the  Web  site,  and  for 
assi.stance  in  using  the  Internet  to  locate 
docket  submissions. 

V.  Authority  and  Signature 

David  Michaels.  Pb.D.,  MPH, 

Assistant  ,S(;cretarv  of  Labor  for 
Occupational  Safety  and  Health, 
directed  the  preparation  of  this  notii:e. 
The  authority  for  this  notice  is  the 
Pajierwork  Reduction  Act  of  199.')  (44 
U.S.fG.  3.')()()  et  .seq.)  and  Secretarv  of 
Labor’s  Order  No.  1-2012  (77  FR  3912). 

David  Michaels, 

Assistant  Secretarv  of  Labor  far  Occupational 
Sa  fety  and  Health. 

|FK  Doc.  20i:t-(n}tli(l  Filed  aia.")  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

2012  Statutory  Pay-As-You-Go  Act 
Annual  Report 

AGENCY:  Office  of  Management  and 
Budget  (OMB). 

ACTION:  Notice. 

SUMMARY:  rbis  re])ort  is  being  published 
as  required  by  the  Statutory  Pay-As- 
YouTtO  (PAYGO)  Act  of  2910,  2  U.S.O 
931  et  secj.  The  Act  retjuires  that  OMB 
i.ssue  (1)  an  annual  report  as  .specified 
in  2  IJ.,S.("G.  934(a)  and  (2)  a 
.secjuestration  order,  if  neces.sary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Locke.  202-39. ')-3()72. 
SUPPLEMENTARY  INFORMATION:  I'llis 
report  and  additional  information  about 
the  PAY(GO  Act  can  hi;  found  at 
http://www.whitehouse.gov/onih/ 
paygo  default. 

Authority:  2  IJ..S.(G.  9:t4. 

(Gourtiiey  'i'imherbikn. 

Assistant  Director  for  Budget. 

This  Rejjort  is  being  j)ubli.sbed 
jnirsuant  to  section  .'i  ol  the  Statutorv 
Pay-As-Yon-(Go  (PAY(GO)  Act  of  2010, 
Public  Law  111-139,  124  ,Stat.  8,  2 
IJ.S.(G.  934,  which  recpiires  that  OMB 
issue  an  annual  PAYGO  re|)orl, 
including  a  seipiestration  order  if 


nece.ssary,  no  later  than  14  working  days 
after  the  end  of  a  congressional  se.ssion. 

This  Report  de.scribes  tlie  budgetary 
effects  of  all  legislation  enacted  during 
the  second  session  of  the  112tb 
(Gongress  and  jnesents  the  .'l-year  and 
10-year  PAY(GO  .scorecards  maintained 
by  OMB.  Because  neither  the  .'l-year  nor 
10-year  scorecard  shows  a  debit  for  the 
budget  vear.  which  for  jiurposes  of  this 
Report  is  fi.scal  year  2013,'  a 
.secpiestration  order  under  sub.section 
,')(!))  of  the  PAYGO  Act.  2  U.S.G  934(1)), 
is  not  necessary. 

There  was  no  legislation  designated  as 
emergenc:v  legislation  under  section  4(g) 
of  the  PAY(GO  Act,  2  U.S.fG.  933(g) 
enacted  during  the  second  se.ssion  of  the 
T12tb  (Gongress.  In  addition,  the 
.scorecards  inchule  no  current  jjolicy 
adju.stments  made  under  section  4(c)  of 
the  PAYGtO  Act,  2  U.S.(G.  933(c),  for 
legislation  enacted  during  the  .second 
.session  of  the  112tb  (Gongress.  For  these 
rea.sons,  the  Report  does  not  contain  any 
information  about  emergency  legislation 
ora  description  of  any  current  policy 
adju.stments. 

I.  PAYGO  Legislation  with  Budgetary 
Effects 

PAY(G()  legislation  is  authorizing 
legislation  that  affects  direct  spemling 
or  revenues:  and  ajijiropriations 
legislation  that  affects  direct  s])ending 
in  the  years  beyond  the  budget  year  or 
affects  revenues  in  any  year.^  For  a  more 
c:omplete  de.scrijition  of  the  Statutorv 
PAY(G()  Act.  see  the  OMB  Web  site,' 
http://www.whitehouse.gov/onih/ 
paygo  description.  and  (Gbapter  14, 
“Budget  Process,”  of  the  Analytical 
Pers})ectives  volume  of  the  2013  Budget, 
http://www.gpo.gov/fdsvs/pkg/ 
BUDCFr-2013-PEn/pd'f/BlJDGET-2()i  3- 
PEB.pdf 

'fbe  .'5-year  PAYGO  scorecard  shows 
that  PAY(GO  legislation  enacted  in  the 
.second  .session  of  the  112tb  Gongre.ss 
was  estimated  to  have  PAYGO 
budgetary  effects  that  decreased  the 
deficit  by  .$839  million  each  year  from 
2013  through  2017.'*  Balances  carried 


'  RdloitMicci.s  to  V(!ai\s  on  Ihi;  I’AYCO  sconicards 
an!  to  fiscal  voars. 

-  I’rovisions  in  a))|)n)|)riations  acts  that  aifoci 
(linicl  s|)(!n(lins  in  l!u!  years  lioyond  the  l>nd)>(!l  yiiar 
(also  known  as  ‘‘oulycars")  or  alloc:!  rcivonncis  in  any 
yciar  arc!  scoraldo  for  Iho  pm'icosos  of  the  I’AYCK) 
scons :ards  oxcopt  ifllio  provisions  product!  onllav 
chaiif'cJS  that  not  to  zero  over  Iho  ciirr(!nl  y(!ar. 
hndg(!t  voar.  and  Ihc!  four  snl>st!(|n(!nl  yoars.  As 
s))(!cifi(!d  in  sciclion  a  of  Iho  .Slaintory  I’AYCO  At:l. 
(iff-hndg(!l  offcHils  arc!  not  t:onntt!tl  as  hutigolarv 
offt!c:ls.  ()ff-hndgt!l  !!fft!t:ts  rt!fc!r  to  offt!t:ls  on  thc! 
.Sot:ial  .Sot:nrily  trust  funds  (Oltl-Ago  and  .Survivors 
Insnranco  and  Disahilily  Insiiranco)  and  thc!  Postal 
.St!rvit:t!. 

'As  providtsl  in  st!t:tion  4(tl)  of  thc!  PAYCO  .\c:l. 

2  II..S.C).  !);t3(d).  hndg(!larv  offt!t:ls  on  Iho  I’AYCO 

Cciciliiittcsl 
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ov(!r  from  prior  sessions  of  the  Congress 
further  increase  the  .savings  hcang 
sliown  on  tlu;  .'>-y(iar  scorecard  in  years 
2013  through  2015  hut  would  increa.se 
the  deficit  in  2010.  The  10-year  PAYCO 
.scorecard  sliovvs  that  PAYCO  legislation 
for  the  second  session  of  the  112th 
(Congress  decreased  the  deficit  hy  $1,134 
million  each  year  from  2013  through 
2022.  Balances  from  ])rior  sessions 
further  increa.se  the  .savings  in  vcuns 
201 3  through  2021 . 

In  the  second  session  of  the  112th 
Congress,  50  laws  w(;re  enacted  that 
were  determined  to  constitute  PAYCO 
legislation.  Of  the  50  enacted  PAYCO 
laws,  two  laws  were  estimated  to  have 
PAYCO  hudgetary  effects  (costs  or 
.savings)  in  excess  of  $500  million  over 
one  or  both  of  the  5-year  or  10-year 
PAYCO  windows.  Tlmse  wer(!: 

•  An  Act  to  extend  the  National 
Flood  Insurance  Program,  and  for  other 
])urpo.ses,  Public  Law  112-123;  and 

•  National  Defense  Authorization  Act 
for  Fiscal  Year  2013,  Public  Law  112- 
23‘). 

In  addition,  8  laws  were  enacted  that 
were  e.stimated  to  have  PAYCO 
budgetary  effects  (costs  or  savings) 
gnxiter  than  z(!ro  hut  le.ss  than  $500 
million  over  one  or  both  of  the  5-vear 
or  10-year  PAYCiO  windows.  'I'he.se  acts 
w(!r(;: 


•  FAA  Modernization  and  Reform 
Act  of  2012,  Public  Law  112-95; 

•  .St.  Croix  River  (Tossing  Project 
Authorization  Act,  Public  Law  112-100; 

•  1  lonoring  America's  Veterans  and 
(iaring  for  (iamp  Lejenne  Families  Act  of 
2012,  Public  Law  112-154; 

•  An  Act  to  amend  the  African 
Crowth  and  Opportunity  Act  to  extend 
the  third-country  fabric  program  and  to 
add  .South  .Sudan  to  tin;  list  of  countries 
eligible  for  designation  under  that  Act, 
to  make  technical  corrections  to  the 
Harmonized  Tariff  .Schedule  of  the 
United  .States  relating  to  the  textile  and 
apparel  rules  of  origin  for  the 
Dominican  Rejjnhlic-Cientral  America- 
United  States  Free  Trade  Agniement,  to 
approve  the  renewal  of  import 
restrictions  contained  in  the  Burme.se 
Freedom  anil  Democracy  Act  of  2003, 
and  for  other  ])ur])ose.s,  Public  Law  112- 
103; 

•  Lions  (dubs  International  Century 
of  .Service  ("ommemorative  Coin  Act, 
Public  Law  112-181; 

•  Medicare  IVICi  Access  and 
.Strengthening  Medicare  and  Repaying 
Taxpayers  Act  of  2012,  Public  Law  112- 
242; 

•  Dignified  Burial  and  Other 
Veterans’  Benefits  Improvement  Act  of 
2012,  Public  Law  112-200;  and 

•  An  Act  to  amend  title  5,  United 
.States  Code,  to  make  clear  that  accounts 
in  the  Thrift  Savings  Fund  are  subject  to 


certain  Federal  tax  levies.  Public  Law 
112-207. 

Finally,  in  addition  to  the  laws 
identified  above,  40  laws  enacted  in  the 
.second  .session  were  estimated  to  have 
negligible  hudgetary  effects.  The 
hudgetary  effects  of  these  laws  were 
estimated  to  fall  below  $500,000  in  each 
year  and  in  the  aggregate  from  2013 
through  2022. 

II.  Budgetary  Effects  Excluded  E’rom  the 
Scorecaril  Balanc:e.s 

Three  laws  enacted  in  the  second 
.session  of  the  112th  Congre.ss  had 
estimated  hudgetary  effects  on  direct 
spending  and  revenues  that  are  not 
included  in  the  calculations  for  the 
PAYCO  scorecards  due  to  exclusions 
recpured  by  law.  Pid)lic  Law  112-90,  the 
Middle  ("lass  Tax  Relief  and  Job 
Creation  Act  of  2012;  Public  Law  112- 
141,  the  Moving  Ahead  for  Progress  in 
the  21st  (ientury  Act;  and  Public  Law 
112-240,  the  American  Taxpayer  Relief 
Act  of  2012,  all  contain  provisions  that 
state  “lt|he  hudgetary  effects  of  this  Act 
shall  not  he  entered  on  either  PAYCO 
.scorecard  maintained  pursuant  to 
section  4(d)  of  the  .Statutory  Pay-As- 
You-(io  Act  of  2010.”  For  this  rea.son, 
the  hudgetary  effects  of  these  laws  are 
not  included  in  the  PAYCO  .scorecards. 

III.  PAYCO  Scoreixirds 


Statutory  Pay-As-You-Go  Scorecards 

[in  millions  of  dollars,  negative  amounts  portray  decreases  in  deficits] 


2013 

2014 

2015 

2016 

2017 

Second  Session  of 
the  112th  Con¬ 
gress  . 

Balances  from  Pre¬ 
vious  Sessions . 

-839 

-  9, 155 

-839 

-  9, 155 

-839 

-9,155 

-839 

1,880 

-839 

0 

Five-year 

PAYGO 
Scorecard  . 

-9,994 

-9,994 

-  9,994 

1,041 

-839 

2013 

2014 

2015 

2016 

2017 

2018 

2019 

2020 

2021 

2022 

Second  Session  of 
the  112th  Con¬ 
gress  . 

-1,134 

-1,134 

-1,134 

1 

-1,134 

-1,134 

-1,134 

-1,134 

-1,134 

-1,134 

-1,134 

Balances  from  Pre¬ 
vious  Sessions . 

-  7,081 

-  7,081 

-  7,081 

-  7,081 

-  7,081 

-  7,081 

-  7,081 

-  7,081 

-710 

0 

Ten-year 

PAYGO 
Scorecard  . 

-8,215 

-8,215 

-8,215 

-8,215 

-8,215 

-8,215 

- 1 ,844 

-1,134 

The  total  net  hudgetary  effects  of  all 
PAY(iO  legislation  enacted  during  the 


scorocHnts  am  l)asi!(l  on  coiij’mssionat  ostiinal(!s  lor 
l)ilts  iiuliuting  a  mlomnco  to  a  (;onf>r(!Ssioniit 
c:,stiinalo  in  tlio  Conf>m.ssionat  Kocont.  and  for  wtiicti 
sndi  a  rd'omnoo  i.s  indiuut  pmstnit  in  Itu;  Kocord. 


second  session  of  the  11 2th  Congre.ss  on 
the  five-year  scorectird  reduces  the 


Aljsiinl  such  a  congmssionat  cost  ostiniato.  OM8  is 
riK|uimd  to  use  its  own  ostiniato  for  tho  .scorocarct. 
Unlv  ono  tiitl  onactod  fluring  tlio  socond  stf.ssifin  of 
tho  1 12th  (iongross  (I’ul).  1,.  112-l.'i4)  tiad  sucli  a 


deficit  by  .$4,198  million.  This  total  i.s 
averaged  over  the  years  2013  to  2017  on 


congrossional  ostiniato  and  tliorfdbro  OMll  was 
r(!(|uirod  to  prfivido  an  ostiniato  for  all  otlior  PAYlil) 
laws  onactful  during  tho  sossion. 
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the  .'j-yoar  PAYCXl  scorecard,  resulting 
in  a  savings  of  ,S83U  million  in  each 
year.  Balances  carried  over  from  prior 
.sessions  of  the  Congress  add  to  these 
savings  in  2013  through  201  .'i.  resulting 
in  a  .savings  of  S0.904  million  each  year 
in  2013  through  201.1.  However,  the 
balance  carried  over  for  2010  rednc(;s 
the  2010  savings  by  .$1,880  million, 
which  results  in  a  net  cost  on  the  .1-year 
PAYCO  scorecard  in  2010  of  $1,041 
million.  The  five-year  PAYCO  window 
extended  only  through  2010  in  the  first 
.session  of  the  112th  Congress,  .so  there 
were  no  five-year  balances  to  carry  over 
into  2017. 

'file  total  10-year  net  impact  of 
legislation  enacted  during  the  .second 
session  of  the  112th  Congre.ss  was  a 
savings  of  $11,343  million.  The  10-year 
PAYCO  scorecard  shows  the  total  net 
im))act  averaged  over  the  10-y(;ar 
j)eriod.  resulting  in  $1,134  million  in 
savings  every  year.  Balances  from  ))rior 
.sessions  increa.se  the  .savings  to  .$8.21.1 
million  in  2013  through  2020  and  to 
$1,844  million  in  2021. 

IV.  Sequestration  Order 

As  shown  on  the  scorecards,  the 
budgetary  effects  of  PAYCO  legislation 
enacted  in  the  second  session  of  the 
112th  Congre.ss.  combined  with  the 
balances  left  on  the  .scorecard  from 
prcivious  .sessions  of  the  Congrcjss, 
residted  in  net  savings  on  both  the  .1- 
year  and  the  10-year  scorecard  in  the 
Inidget  year,  which  is  2013  for  the 
purj)o.ses  of  this  Report.  Because  the 
costs  for  the  budget  year,  as  shown  on 
the  scorecards,  do  not  exceed  savings 
for  the  budget  year,  there  is  no  "debit” 
on  either  .scorecard  under  section  3  of 
the  PAYC(3  Act.  2  IJ..S.C.  932.  and  there 
is  no  ne(;d  for  a  secpiestration  order. 

The  savings  shown  on  the  scorecards 
for  2013  will  be  removed  from  the 
.scorecards  that  an;  used  to  record  the 
budgetary  effects  of  l^AYCO  legislation 
enacted  in  the  fir.st  session  of  the  113th 
Congress.  The  totals  shown  in  2014 
through  2022  will  remain  on  the 
.scorecards  and  will  he  used  in 
d(;termining  whether  a  .s(;(juestration 
order  will  he  necessarv  at  the  i;nd  of 
future  sessions  of  the  Congress. 

II’K  Oik:.  2()i:{-01H!Hi  Filed  8:4.t  ain| 

BILLING  CODE  P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 


ACTION:  Notice  of  availahilitv  of 
proposed  records  schedules;  retpiest  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Admiuistratiou  (NARA) 
puhli.shes  notice  at  least  once  monthly 
of  certain  Federal  agency  reejuests  for 
records  disposition  authority  (records 
.schedules).  Once  ap])roved  by  NARA. 
records  schedules  ])rovide  mandatory 
instructions  on  what  ha])i)i;n.s  to  records 
when  no  longer  needed  for  curr(;nt 
Ooverument  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  sjiecified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  .schedules  in 
which  agencies  propose  to  de.stroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
dispo.sal.  NARA  invites  public 
comments  on  such  records  scheduhis,  as 
r(;(}uired  by  44  U.S.C.  33()3a(a). 

DATES:  Recjue.sts  for  copies  mu.st  he 
received  in  writing  on  or  before  March 
1,  2013.  Once  the  appraisal  of  the 
records  is  com])leted,  NARA  will  send 
a  co])y  of  the  .scheduli;.  NARA  staff 
usually  j)repare  appraisal 
memoraudums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  .schedidi;.  These, 
too,  may  he  reejuested  and  will  he 
j)rovided  once  the  ap])rai.sal  is 
completed.  Recpiesters  will  he  given  30 
days  to  submit  comments. 

ADDRESSES:  You  may  recpiest  a  copy  of 
any  records  schedule  identified  in  this 
notice  by  contacting  Records 
Management  Services  (ACNR)  using  one 
of  the  following  means: 

Mail:  NARA  (ACNR),  8001  Adelphi 
Road,  College  Park.  MD  20740-()001 

Email:  wqiwst.schf^dule^ndni.gov. 

FAX:  301-837-3098 

Requesters  must  cite  the  control 
numher.  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  .schedule,  and  must 
provide  a  mailing  address.  Tho.se  who 
desire  ajiprai.sal  re|)orl.s  should  so 
indicate  in  their  recpie.st. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Hawkins.  Hirej:tor,  Records 
Management  Services  (ACNR),  National 
Archives  and  Records  Administration, 
8001  Adelj)hi  Road,  College  Park,  MD 
20740-0001.  Telephone:  (301)  837- 
1799.  Email: 

r(!(iuest.s(:hdduld@nar(i.gnv. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  ta])e. 


and  other  media.  To  control  this 
accumulation,  agency  records  managers 
])repare  schedules  pro])osing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA’s  approval,  using 
the  Standard  Form  (SF)  11.1,  Reciuest  for 
Records  Di.s]K).sitiou  Authoritv.  These 
.schedules  jnovide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
n;cords  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
.schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  r(;c:ord.s  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  u])date 
])reviously  apjiroved  schedules,  and 
.some  include  records  ])roposed  as 
permanent. 

'fhe  schedules  listed  in  this  notice  are 
media  neutral  unless  specified 
otherwise.  An  item  in  a  schedule  is 
media  neutral  when  the  disposition 
instructions  may  he  ap])lied  to  records 
regardless  of  the  medium  in  which  the 
records  are  created  and  maintained. 

Items  included  in  .schedules  submitted 
to  NARA  on  or  after  December  17,  2(){)7, 
are  media  neutral  unless  the  item  is 
limited  to  a  .sj)ecific  medium.  (See  38 
UFR  122.1.12(e).) 

No  F(;deral  n;cords  arc;  authorized  for 
dc;.struction  without  the  a])])roval  of  the 
Archivi.st  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consid(;ratiou  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Uov(;rnment  and 
of  jji'ivate  jjersons  directly  affected  by 
the  (iOV(;rnment’s  activiti{;s.  and 
wh(;ther  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  F(;deral 
agenci(;s  and  any  subdivisions 
r(;qiu;.sting  disj)osition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applic:al)ilitv  in 
the  case  of  schedul(;.s  that  cover  r(;cords 
that  may  he  accumulat(;d  throughout  au 
agency.  This  notice  provides  the  control 
numl)(;r  assigned  to  each  sch(;dule.  the 
total  numher  of  schedule  items,  and  the 
numhc;r  of  temporary  items  (the  n;cords 
pro|)osed  for  destruction).  It  akso 
includes  a  brief  description  of  the 
temporary  records.  The  records 
sch{;dule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  dis])osition.  If 
NARA  staff  has  jjrepared  an  ap])rai.sal 
memorandum  for  the  .schedule,  it  too 
includ(;s  information  about  the  records. 
Further  information  about  the 
disjjosition  jirocess  is  available  on 
reejuest. 
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Schedules  Pending 

1.  Department  of  the  Army,  Agency¬ 
wide  (N  1— AU-l()-8,  1  item.  1  temporary 
item).  Master  files  of  an  electronic 
.system  that  contains  manj)ower  and 
(Hinipment  allocation  data. 

2.  Department  of  the  Army,  Agency¬ 
wide  (N1-AIJ-1()-1(),  2  items,  2 
temporary  items).  Master  files  of 
electronic  systems  used  to  track 
))ersonnel  physical  disahility  ca.se  files 
and  tem])orarv  disahilitv  retirement 
listings. 

3.  DeiJartment  of  the  Army,  Agency¬ 
wide  (Nl-Al  1-10-92,  1  item,  1 
temporary  item).  Master  files  of  an 
electronic  system  used  to  track 
comments  and  changes  to  construction 
project  designs. 

4.  Department  of  the  Army,  Agency¬ 
wide  (Nl-AlI-10-90,  1  item,  1 
temporary  item).  Master  files  of  an 
electronic  system  used  to  trat:k  real 
jn'operty  planning,  maintenance,  and 
dis])o,sal. 

.'i.  De])artment  of  the  Armv,  Agency¬ 
wide  (Nl-AU-lO-lOO,  1  item,  1 
temporary  item).  Master  files  of  an 
electronic  .system  used  to  trac:k  criminal 
investigation  case  files. 

0.  Department  of  Commerce.  Hnrean 
of  the  (iensus  (Nl-29-10-3,  18  items,  l.^ 
temporary  items).  Master  files,  inputs, 
and  sy.stem  documentation  of  an 
electronic  system  ns(!d  to  manage  data 
collected  for  et:onomic  and  island  area 
surveys,  including  ineliminary  data. 
Proposed  for  jjermammt  retention  are 
final  survey  contents,  final  products  and 
summary  information,  and  data 
documentation. 

7.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (Nl-370-11-2,  14 
items,  4  temporary  items).  Textual 
weather  observation  records  and 
weather  station  history  files  that  have 
been  converted  to  an  electronic  medium 
and  verified.  Proiiosed  for  jjermanent 
retention  are  textual  and  digitized 
observations  of  national  and 
international  weather  conditions, 
weather  station  history  files, 
publications,  and  an  index  for  .scanned 
Hicords. 

8.  Department  of  Defense;,  Office  of 
the  S(;cretarv  of  Defense,  (DAA-()33()- 
2()12-()(K)(i,  2  items,  2  temporary  items). 
Records  doenmenting  offers  of  gifts  and 
donations  to  the  Dejjartment. 

9.  Department  of  Defense,  Office  of 
the  Secretarv  of  Defense  (DAA-0330- 
2013-0001,  1  item,  1  temj)orarv  it(;m.). 
Reconls  documenting  eligibility  and 
])artici])ation  in  the  Women  Infant  and 
Children  Overseas  Program. 

10.  Dei^artment  of  Energy,  Office  of 
Civilian  Radioactive  Wa.ste  Management 


(N  1^34-1 1-2,  1  temporary  item). 
Administrative  records  and  cojiies  of 
documents  related  to  a  nuclear  wa.ste 
disposal  facility  ap])lication. 

11.  De])artment  of  Health  and  Unman 
Services,  Centers  for  Medicare  & 
Medicaid  Services  (DAA-0440-2012- 
0010,  2  items,  1  tem|)orarv  item). 
Dnj)licate  versions  of  puhlications 
issued  by  the  Office  of  Cionmnmications. 
Proposed  for  permanent  retention  are 
the  official  recordkeejjing  cojhes  of  each 
published  ])rodnct. 

12.  Dej)artment  of  Health  and  Human 
Services,  Cent(;r.s  for  Medicare  & 
Medicaid  Services  (DAA-0440-2012- 
0017,  3  items,  1  temporary  item). 

Records  related  to  the  administration 
and  iinjilementation  of  elements  of  the 
Patient  Protection  and  Affordable  Care 
Act.  Pro])osed  for  jjermanent  retention 
are  enrollment  records  and  actuarial 
models  related  to  pre-existing 
conditions. 

13.  Department  of  Homeland  Security, 
IJ.S.  (Citizenship  and  Immigration 
Services  (Nl-.'j()()-12-3,  1  item,  1 
tem])orary  item).  Hardcopy  forms  u.sed 
to  request  permission  to  immigrate  or 
adjust  immigrant  status  scanned  into  an 
electronic  document  management 
system. 

14.  D(;partment  of  justice,  (Civil  Rights 
Division  (DAA-()(Hj()-2()12-()()27.  1 
item,  1  tem])orary  item).  Survey 
information  used  for  cpialitv  as.surance. 

l.^.  Department  of  Justice, 
De])artmenl-wide  (DAA-0()(j{)-2()l  2- 
OOO.').  1  item,  1  temjjorary  item). 
Com])onent-  and  office-level 
organizational  charts  which  document 
the  structure  and  function  of  the 
organization. 

18.  Department  of  justice, 
Dej)aiiment-wide  (DAA-()()()()-2()12- 
0023  1  item,  1  temporary  item).  Annual 
confirmation  on  the  .status  of  attorneys’ 
active  har  membership. 

17.  Department  of  justice.  Federal 
Bureau  of  Investigation  (Nl-O.'i-Kl-l,  2 
items,  1  t(;mporary  item).  Records  of 
mi.scellaneous  ca.se  files  consisting  of 
routine  information  requests,  routine 
inv(;stigations  into  civil  matters,  and 
crank  mail.  Pro])o.sed  for  permanent 
retention  are  significant  cases  are 
individually  identified  hy  NARA. 

18.  Department  of  justice.  Office  of 
Attornev  Recruitment  and  Management 
(DAA-(j000-201 2-0020  1  item,  1 
temporary  item).  Annual  r(;j)ort  on  the 
status  of  attorneys’  bar  certification. 

19.  Department  of  justice.  Office  of 
the  Inspector  (Ceneral  (DAA-0000- 
2012-0011, 9  items,  4  temjjorary  items). 
Subject  files  and  corres])ondence  of 
senior  officials  not  maintained  under 
records  of  the  Inspector  General  which 
are  projiosed  for  permanent  retention; 


working  files;  and  internal  office 
newsletters.  Proposed  for  ]K;rmanent 
n;tention  are  records  of  the  Insp(;ctor 
General  and  Deputy  Inspector  General; 
records  documenting  testimony  hefore 
(iongress;  semi-annual  reports  to 
Gongr(;s,s;  and  press  releases. 

20.  (ionsumer  Financial  Protection 
Bureau,  Agency-wide  (Nl -.'587-1 2-0,  14 
items.  14  temporary  items). 
Admini.strative  and  non-policy  records 
common  to  most  offices  as  well  as 
reference  coi)ie.s  of  significant  records 
maintained  eksewhere. 

21.  Environmental  Protection  Agenev. 
Agency-wide  (DAA-041 2-2012-000().’4 
items,  4  temporary  items).  Records 
related  to  the  acquisition  and 
management  of  motor  vehicles, 
(;ciuipment,  and  other  personal  propertv. 

22.  Environmental  Protection  Agenev, 
Agency-wide  (DAA-041 2-2()13-()0()2,'l 
item.  1  temporary  item).  Reduction  in 
retention  period  for  input  forms  to  the 
Toxics  Release  Inventory  System. 

23.  Federal  Gonnnnnii:ations 
Gommi.ssion,  Media  Bureau  (Nl-173- 
11-4,  4  items,  4  temporary  items). 
Records  of  local  rate  orders  concerning 
cable  programming  service  tier  rates 
submitted  bv  cable  operators,  including 
ajjpeals  files  and  a.ssociated  tracking  log. 

24.  Office  of  the  Director  of  National 
Intelligence.  Givil  biherties  and  Privaev 
Office  (Nl -."1 70-1 1-7,  13  items,  9 
temj)orary  items).  Records  include 
internal  briefings,  Web  site  records, 
agency  copies  of  System  of  Records 
Notices,  non-snbstantive  drafts,  and 
reference  materials.  Akso  included  are 
records  related  to  jiolicy  develo])ment 
and  complaint  files  ty})ically  covered  by 
the  General  Records  Schedide.  Projiosed 
for  permanent  retention  are  comjjliance 
and  as.ses.sment  reports,  commnnitv 
level  board  records,  external  sjieeches, 
and  substantive  working  papers. 

Dat(;(l:  Jaiuiarv  24,  2013. 

Paul  M.  Wester,  }r.. 

Chit;/  Becorcis  Officer  for  tlw  U.S. 

Ciovormnont. 

IF'K  Dot:.  2()i:i-01‘Hi7  Filed  l-2(r-i;{:  H;4.'i  ami 
BILLING  CODE  7515-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  070-3098;  NRC-201 1-0081] 

Notice  of  Consideration  of  Approval  of 
Application  Regarding  Proposed 
Indirect  Transfer  of  Control  of  the 
Construction  Authorization  for  the 
Mixed  Oxide  Fuel  Fabrication  Facility 
in  Aiken,  SC;  Correction 

AGENCY:  Nuclear  Regulatory 
Gommi.ssion. 
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action:  Notice;  correction. 

SUMMARY:  'I’he  II.S.  Nuclear  Regulatory 
("ouuuissiou  (NR(3  is  correcting  a  notice 
that  was  published  in  the  Federal 
Register  on  October  2.'i.  2012  (77  KK 
(>.'>208).  regarding  NR('  consideration  ol 
an  application  for  a])proval  of  an 
indirect  transfer  of  control  regarding 
('-onstrnction  Authorization  (iAMOX- 
001.  This  action  is  neces.sary  to  correct 
the  corporate  name  of  the  i)ropo.sed 
transhiiee. 

DATES:  The  correction  is  effective  on 
january  30.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
llavid  Tiktinsky.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  IJ.S. 
Nuclear  Regulatory  (k)ininission. 
Wa.shington,  DC  20.'i.'j5-0001 :  telephone: 
301-402-3220;  email: 

David. Tiktinsk\'@nrc.o()v. 

SUPPLEMENTARY  INFORMATION:  On 
October  2.'i,  2012.  the  NRC  published  a 
notice  in  the  F’ederal  Register  regarding 
NR(D:onsideration  of  an  application  for 
apj)roval  of  an  indirect  tran.sfer  of 
control  regarding  Construction 
Authorization  (iAMOX-001  (77  FR 
(>.'1208).  This  document  is  necessary  to 
correct  a  typograj)hical  error  in  the 
corporate  name  of  the  ])roposed 
transferee.  On  page  (>.'>208,  in  the  second 
column,  in  the  second  full  j)aragraph, 
the  name  of  the  proposcui  transferee  is 
changed  from  “Chicago  Bridge  and  Iron 
(Company  NV  Shaw  (CB&l  Shaw)”  to 
“Chicago  Bridge  and  Iron  ('.omjjanv  NV 
(CBtvl).” 

DaUul  at  Rockville.  Marvland.  this  2.5lh  (lav 
of  laniiarv  201 3. 

I'’or  iIh!  Nuchsir  Regulatory  ('.oniniission. 

I.eslie  Terry, 

Actiiifi  (ihici,  iiiilvs.  Aiinoiinct^nwnls,  and 
Diivctivvs  Branch,  Division  of  Adininisirativa 
Srivicns.  Office  of  Adininisiralion. 

|FR  Ooc.  2(n:t-01<»,'><l  Filed  K:45  am| 

BILLING  CODE  7590-01 -P 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  Renewal:  New 
Information  Collection,  Fingerprint 
Chart  Standard  Form  87  (SF  87) 

AGENCY:  IJ.S.  Office  of  Bersonnel 
Management. 

ACTION:  3()-nay  notice  and  recpiest  for 
comments. 

SUMMARY:  Federal  Inve.stigative  Services 
(FIS).  U.S.  Office  of  Personmil 
Management  (OPM)  offers  the;  general 
public  and  other  federal  agencies  the 
ojiportunity  to  comment  on  a  new 
information  collection  reque.st  (KJR). 


Office  of  Management  and  Budget 
(OMB)  Control  No.  32()(>-()l.'>(),  for  the 
Fingerprint  Chart  Standard  Form  87  (SF 
87).  As  retpiired  hv  the  Pajierwork 
Reduction  Act  of  lUU.'l,  (Pub.  L.  104-13, 
44  D.S.CJ.  chapter  3,'>)  as  amended  by  the 
(Jlinger-CJohen  Act  (Pub.  L.  1()4-1()()), 
OPM  is  soliciting  comments  for  this 
collection.  The  Office  of  Managimient 
and  Budget  (OMB)  is  jiarticularly 
interested  in  comments  that; 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  neces.sary 
for  th(;  ju'opi!!'  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
])raclical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
jiroposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assninjitions  used; 

3.  Enhance  the  (juality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  res])ond,  including  through  the 
u.se  of  apjjropriate  automated, 
ehictronic,  iiKichanical,  or  other 
t(!chnological  collection  teclmitpies  or 
other  forms  of  information  t(!chnology, 
e.g.,  permitting  (dectronic  submissions 
of  responses. 

DATES:  (Comments  are  encouraged  and 
will  he  accepted  until  March  1, 2013. 
This  ])roce.ss  is  conducted  in  accordance 
with  .'■>  CFR  1320.1. 

ADDRESSES:  Interested  ])ersons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  72.'>  17th  Street  NW., 
Washington,  DC  2().'>()3,  Attention:  Desk 
Officer  for  the  Offict;  of  Personnel 
Management  or  sent  via  electronic  mail 
to  oira  submissioii@opm.eop.gov  or 
faxed  to  (202)  39.'>-(>974:  and  Federal 
Inve.stigative  .Service,  IJ..S  Office  of 
Personnel  Management,  1900  E  .Street 
NW.,  Washington,  DC  2041. '>,  Attention: 
Donna  McLeod  or  sent  via  (dectronic 
mail  to  FISForms(Jomnwn1s@oi)m.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
cojjy  of  this  KJR,  with  a|)j>licat)le 
supporting  documentation,  mav  he 
(d)tained  by  contacting  Federal 
Inve.stigative  .Services,  IJ..S.  Office  of 
Personnel  Management,  1900  E  .Stretit 
NW.,  Wa.shington.  DC  2041. '>.  Attention: 
Donna  McLtuxl  or  sent  via  electronic 
mail  to  FISFormsCkmmmnl s@opm.gov. 
SUPPLEMENTARY  INFORMATION:  The  SF  87 
is  a  fingerprint  card,  which  is  utilized 
to  conduct  a  national  criminal  historv 
(dieck,  which  is  a  component  of  a 
background  investigation.  The  .SF  87  is 


completed  by  applicants  who  are  under 
consideration  for  Federal  employment; 
hv  Federal  employees,  to  determine 
wludher  they  should  he  retained  in  such 
employment;  by  individuals  being 
considered  to  perform  work  for  the 
Idideral  (Jovernment  under  a 
(Jovernment  contract  or  to  continue 
suidi  work;  and  by  jiersons  .seeking  long- 
tinni  access  to  Federal  facilities  and 
.systems.  The  .SF  87  fingerprint  (diart  is 
used  in  background  investigations  to 
helj)  establish  facts  recpiired  to 
determine,  forexamjile,  whether  the 
subject  of  the  investigation  should  he 
adjudicated  to  he  eligible  for  logical  and 
physical  access  to  Government  facilities 
and  systems;  suitable  or  fit  for  Federal 
employment;  fit  to  jierform  work  on 
behalf  of  the  Federal  Government  under 
a  (Government  contract;  eligible  to  hold 
a  jiosition  that  is  .sensitive  for  national 
.security  reasons:  or  eligible  for  access  to 
classified  information.  'I'he  .SF  87  form 
is  utilized  only  when  a  hardcopv 
fingerprint  chart  must  he  obtained,  as 
o])])osed  to  the  electronic  collection  of 
fingerprints.  Modifications  to  the  .SF  87 
include  the  addition  of  four  blocks. 
Submitting  Office  Number  (.SON). 
.Security  ()ffice  Identifier  (SOI),  Intra- 
(Government  Payment,  (Gollection  Gode 
(IPA(G)  and  Miscellaneous  Identification 
Number  (MNU)  and  the  removal  of  the 
printed  ORl  niimher,  IJ.SOPMOOOZ- 
F1P("  Bover,  PA.  The  addition  of  the 
.SON.  .S()l,  IPAG  and  MNU  blocks 
support  hilling  and  processing 
enhancements.  The  jirinted  ORI  number 
is  no  longer  necessary  because  .SF  87 
forms  are  converted  to  images  and 
transmitted  to  the  FBI  electronically. 

The  Public  Burden  .Statement  address  is 
updatiid  to  state  U.S.  Office  of  Personnel 
Management.  Federal  Inve.stigative 
.Services,  Attn;  OMB  Number  32()(>- 
01 .')(),  1900  E  .Street  NW.,  Washington, 
DG  2041.'!. 

Because  OPM  is  eliminating  the 
])rinted  ORl  numher,  a  .separate 
collection  that  does  not  have  an  ORl 
number,  the  .SF  87A  is  redundant. 
Accordinglv,  OPM  is  eliminating  the  .SF 
87A  form.  ' 

Due  to  the  .SF  87  form’s  small  size  and 
the  fact  that  it  may  he  maintained  in 
limit  ij)le  .systems  of  records,  it  does  not 
list  all  potentially  a]>i)licahle  routine 
uses  under  the  Privacy  Act.  Accordingly 
.'>  U..S.{G.  .'>.'>2a(e)(3)(CG)  nujuires  that  an 
agency  issuing  the  SF  87  form  must  also 
give  the  subject  a  copy  of  the  routine 
uses  for  the  ajiplicahle  .system  of 
records. 

It  is  estimated  that  21()..'133  .SF  87 
forms  are  provided  to  individuals 
annually.  ’Fhe  .SF  87  takes 
ajiproximately  .'>  minutes  to  complete. 
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The  estimated  annual  burden  is  17,544 
hours. 

The  2000  OMB  Terms  of  Clearance 
nujuired  an  accurate  rellection  of  the 
numher  of  ])eople  who  incur  a  cost  for 
submitting  their  finger])rints  to  federal 
agencies  and  the  total  co.st  per  annum. 
(Calculations  derived  from  Federal 
agency  survey  data  and  OFM  data 
(istimated  that,  at  a  maximum,  52,033 
forms  are  submitted  to  federal  agencies 
annually  by  individuals,  who  may  incur 
a  financial  burden  to  obtain  fingerprints 
at  local  ]K)lice  departments,  when 
.security  offices  are  unable  to  conduct 
the  fingerprinting.  The  estimated 
individual  financial  burden  is  $17.00. 
The  estimated  maximum  annual 
financial  burden  is  $894,705. 

The  00  (lav  Federal  Register  Notice 
was  puhlislnxl  in  the  Federal  Register 
on  Tuesday,  November  27,  2012 
(Federal  Register  Notices/Vol.  77, 
Numher  228,  pages  70848-70849)  as 
nupiired  by  5  (CFR  part  1320,  affording 
the  public  an  opjjortunity  to  comment 
on  the  form. 

II. S.  Office!  of  Feirsonncil  Managoni(!nl. 
lohn  Berry. 

Diwclor. 

IKK  Doc.  Fihtd  ami 

BILLING  CODE  6325-53-P 

POSTAL  REGULATORY  COMMISSION 

[Docket  No.  MC2013-35  and  CP2013-46; 
Order  No.  1636] 

New  Postal  Product 

AGENCY:  Postal  R(!gulat(3ry  (Counni.ssion. 
action:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
mcent  Postal  Service  filing  concerning 
the  addition  of  Priority  Mail  (Contract  52 
to  the  competitive  product  list.  This 
notice  informs  the  public  of  the  filing, 
invites  public  comment,  and  takes  other 
administrative  steps. 

DATES:  ConiniHnts  are  due:  January  31, 
2013. 

ADDRESSES:  Submit  comments 
ehictronically  via  the  Commission’s 
Filing  (Inline  .system  at  http:// 
www.prc.^ov.  'I’hose  who  cannot  submit 
comments  electronically  should  contact 
the  jjerson  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  S(!ction  by 
tele]jhone  for  advice  on  filing 
altcirnatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stej)hen  L.  Sharfman,  Ceneral  (ioun.sel, 
at  202-789-0820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (iontents 

I.  Introduction 


II.  Notici!  of  Filings 

ill.  ()r(l(!ring  I’aragrajihs 

I.  Introduction 

In  accordance  with  39  U.S.C.  3042 
and  39  CFR  3020.30  et  seq..  the  Postal 
Service  filed  a  formal  recpiest  and 
a.ssociated  supjjorting  information  to 
add  Priority  Mail  Contract  52  to  the 
com])etitive  product  list.'  It  asserts  that 
Priority  Mail  Contract  52  is  a 
competitive  product  “not  of  general 
applicability”  within  the  nniaiiing  of  39 

IJ. S.C.  3032(1))(3).  Recjuest  at  1.  The 
R(!(]uest  has  been  assigmid  Docket  No. 
M("201.3-35. 

The  Postal  Service 
contemporaneously  filed  a  redacted 
contract  related  to  the  proposed  new 
j)ro(luct  under  39  U.S.d  3(i32(l))(3)  and 
39  CFR  3015.5.  Id.  Attachment  B.  The 
instant  contract  has  been  a.ssigned 
Dock(d  No.  CP2()13-40. 

Request.  To  .sujiport  its  R(!C|iu;st.  the 
Po.stal  Service  filed  six  attachments  as 
follows: 

•  Attachment  A — a  redacted  co])y  of 
Covernors’  Decision  No.  11-0, 
authorizing  the  new  jjroduct; 

•  Attachment  B — a  redactcul  coj)y  of 
the  contract: 

•  Attachment  C — ])roi5o.sed  changes 
to  the  Mail  Classification  Schedule 
competitive  product  list  with  the 
addition  umlerlined; 

•  Attachment  D — a  Statement  of 
Sn])portiug  justification  as  retjuinjd  hv 
39  (TR  3020.32 : 

•  Attachment  E — a  certification  of 
compliance  with  39  U.S.C.  3()33(a);  and 

•  Attachment  F — an  application  for 
non-])ut)lic  treatment  of  materials  to 
maintain  redact(!d  portions  of  the 
contract  and  relat(;d  financial 
information  under  .s(!al. 

In  the  Statement  of  Supporting 
Justification,  Dennis  R.  Nicoski. 
Manage!!',  Field  Sales  Strategy  and 
Contracts,  asserts  that  the  contract  will 
cover  its  attributable  costs,  make  a 
positive  contribution  to  coveiring 
institutional  costs,  and  incnxi.se 
contribution  toward  the  r(!{|uisite  5.5 
])ercent  of  the  Postal  Service’s  total 
institutional  costs.  Id.  Attachnniiit  D  at 
1.  Mr.  Nicoski  conttmds  that  there  will 
he  no  issue  of  marked  dominant 
products  subsidizing  com])etitive 
j)re)(hicts  as  a  result  of  this  contract.  Id. 

Related  contract,  'rhe  Postal  Service 
included  a  redacted  version  of  the 
related  contract  with  the  Reepiexst.  Id. 
Attachment  B.  'Fhe  contract  is 
scheduled  to  become  effective  either  on 

'  Ko(|iu!sI  otlhi!  Unitoel  .Stiitos  I’o.slal  .Survico  to 
Add  Priority  Mail  Contract  .'52  to  Com|)i!titivo 
Product  List  and  Notice  ol  Filing  (Undijr  .Seal)  of 
Unrcdactod  Covernors'  Deuasion.  Contract,  and 
.Supporting  Data,  lanuarv  2:!.  2()i:!  (Reepui.st). 


the  day  after  the  Commission  issues  all 
reigulatory  approvtils  or  on  a  suhseejuent 
date  mutually  agreed  upon  hv  the  Po.stal 
Service  and  the  cu.stomer.  Id.  at  3.  'Fhe 
contract  will  expire  3  vetars  from  the 
(!ff(!ctive  date  imle.ss,  among  other 
things,  either  party  terminates  the 
agreioment  upon  30  days’  written  notice 
to  the  other  party.  Id.  The  Po.stal  Service 
repreisemts  that  the  contract  is  consistent 
with  39  IJ.S.C.  3(i33(a).  Id.  Attachment 
D  at  1. 

The  Po.stal  Service  filed  much  of  the 
supporting  materials,  including  the 
related  contract,  under  seal.  Id. 
Attachment  F.  It  maintains  that  the 
redact e!(l  portions  of  the  Governors’ 
Decision,  contract,  customeir-identifying 
information,  and  related  financial 
information,  should  remain 
confidential.  Id.  at  3.  This  information 
incluehis  the  price  .structure,  underlying 
costs  and  assumptions,  jjricing 
formulas,  information  relevant  to  the 
customeir’s  mailing  j)r()file.  and  co.st 
coverage  projections.  Id.  The  Postal 
Serx'ice  asks  the  Commission  to  jjroteict 
customer-iehintifying  information  from 
jjuhlic  di.sclosnre  indefinitelv.  Id.  at  7. 

II.  Notice  of  F’ilings 

The  C.onnnission  establishes  Docket 
Nos.  MC2()13-35  and  CP2()13^(i  to 
consider  the  ReKpiest  pe!rtaining  to  the 
pr()])oseel  Prioritv  Mail  Contract  52 
product  and  the  related  contract, 
respectivelv. 

Interested  persons  may  submit 
comments  on  whether  the  Postal 
Service’s  filings  in  the  captioned 
dockets  are  consistent  with  the  jfolicieLs 
of  39  U.S.C.  3(i32.  3(i33.  or  3842,  39  CFR 
3015.5,  and  39  CFR  part  3()2(),  suhpart 
B.  (Comments  are  due  no  later  than 
January  31,  2013.  The  public  portions  of 
these  filings  can  he  acceissed  via  the 
Commi.ssion's  Web  site  [http:// 

WWW. prc.gov). 

The  Commission  ajjpoints  Lawrence 
Fenster  to  serx'e  as  Public 
Repreisentative  in  the.se  dockets. 

III.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commi.ssion  eistahlisheis  Docket 
Nos.  MC2013-35  and  f:P2013^8  to 
consider  the  matters  raised  in  each 
docket. 

2.  Pursuant  to  39  U.S.C.  505, 

Lawrence  Fenster  is  a])])ointe(l  to  serve 
as  an  officer  of  the  Commission  (Public 
Repre.seiitative)  to  repre.sent  the 
interests  of  the  general  public  in  these 
pr()ce!edings. 

3.  Comments  by  interested  persons  in 
these  proceedings  are  due  no  later  than 
January  31.  2013. 
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4.  The  Seen;! ary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Rtjgisler. 

8y  the  (^eniinission. 

Shosliaiia  M.  (irove, 

Si'irrlaiT. 

IKK  l)(M  .  2(li:t-01<n()  Kill'd  K:45  iiiii| 

BILLING  CODE  7710-FW-P 


(Docket  No.  MC2013-34  and  CP2013-45; 
Order  No.  1635] 

New  Postal  Product 

agency:  Postal  Regulatory  Commission. 
ACTION:  Notice. 

SUMMARY:  The  (Commission  is  noticing  a 
recent  Postal  Service  filing  concerning 
the  addition  of  Express  Mail  &  Priority 
Mail  Contract  13  to  the  competitive 
product  list.  'I’his  notice  informs  the 
jnihlic  of  the  filing,  invites  public 
comment,  and  takes  other 
administrative  .steps. 

DATES:  CoiuiUHiits  aw  diw:  january  31. 
2013. 

ADDRESSES:  Submit  comments 
eleclronicallv  via  the  (Commission’s 
Filing  Online  .system  at  http:// 

WWW. pw.gov.  Tho.se  who  cannot  submit 
comments  electronically  should  contact 
the  jterson  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  by 
telephone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman.  General  (Coim.sel, 
at  202-789-0820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  liitrodiictioii 

II.  Notice  of  K’i lings 

III.  Ordering  Paragraphs 

I.  Introduction 

In  accordance  with  39  IJ..S.(C.  3042 
and  39  CFR  3020.30  at  saq.,  the  Postal 
Service  filed  a  formal  nuiuest  and 
associateil  supporting  information  to 
add  Exi)ress  Mail  &  Priority  Mail 
(Contract  13  to  the  comi)etitive  jtroduct 
list.'  3’he  Postal  Service  asserts  that 
Exi)ress  Mail  Kt  Priority  Mail  (Contract  13 
is  a  comjretitive  ])roduct  “not  of  general 
ai)i)licahility”  within  the  meaning  of  39 
li.S.d  3032(h)(3).  Recjuest  at  1.  The 


'  KcH|iii!st  ()l  till!  United  .Stales  Postal  Service  to 
Add  Kxpniss  Mail  it  Priorilv  Mail  (Contract  l.'t  to 
(j)mpelilive  Product  List  and  Notice  ol  Piling 
(Under  .Siial)  of  Unredacted  Covernors’  Decision. 
Contract,  and  .Su))porting  Data,  lanuarv  22.  2(112 
{RiK|iiest). 


Retpiest  has  been  a.ssigned  Docket  No. 
MC201 3-34. 

The  I’ostal  Sin  vice 
contemporaneously  filed  a  redacted 
contract  related  to  the  proposed  new 
product  under  39  IJ.S.(C.  3032(t))(3)  and 
39  (CFR  301. 5. .5.  Id.  Attachment  15.  'I'he 
instant  contract  has  htten  a.ssigned 
Docket  No.  (',1^2013-4.5. 

Haqiwst.  3'o  support  its  Rtuiuest.  the 
Po.stal  Service  filed  six  attachments  as 
follows: 

•  Attachment  A — a  redacted  cojiy  of 
(Covernors’  Deci.sion  No.  11-0. 
authorizing  the  new  jiroduct; 

•  Attachment  B — a  redacted  copy  of 
the  contract; 

•  Attachment  (C — jiropo.sed  changes 
to  the  Mail  (Cla.ssification  Schedule 
competitive  jiroduct  list  with  the 
addition  underlined: 

•  Attachment  D — a  .Statement  of 
.Sujijiorting  Justification  as  required  hv 
39  (CFR  3020.32: 

•  Attachment  E — a  certification  of 
comjiliance  with  39  II..S.C.  3033(a);  and 

•  Attachment  F — an  ajijilication  for 
non-|)ul)lic  treatment  of  materials  to 
maintain  redacted  jiortions  of  the 
contract  and  related  financial 
information  under  .seal. 

In  the  .Statement  of  .Sujijiorting 
Justification,  Dennis  R.  Nicoski, 

Manager,  Field  .Sales  .Strategy  and 
(Contracts,  asserts  that  the  contract  will 
cover  its  attriliutahle  co.sts,  make  a 
jiositive  contrihution  to  covering 
institutional  costs,  and  increa.se 
contrihution  toward  the  reejuisite  .5. .5 
jiercent  of  the  Postal  .Service’s  total 
institutional  costs.  Id.  Attachment  D  at 
1.  Mr.  Nicoski  contends  that  there  will 
he  no  issue  of  market  dominant 
jiroducts  subsidizing  comjietitive 
jiroducts  as  a  result  of  this  contract.  Id. 

Related  contract.  The  Po.stal  .Service 
included  a  redacted  version  of  the 
related  contract  with  the  Request.  Id. 
Attachment  15.  The  contract  is 
scheduled  to  become  effective  on  the 
fir.st  husiness  day  following  the  date  that 
the  (Commission  i.ssues  all  regulatory 
ajijirovals.  Id.  at  .5.  The  contract  will 
exjiire  .5  years  from  the  effective  date. 

Id.  at  (i.  The  Postal  .Service  rejiresents 
that  the  contract  is  consistent  with  39 
l]..S.(C.  3(i33(a).  Id.  Attachment  D. 

The  Po.stal  .Service  filed  much  of  the 
sujijiorting  materials,  including  the 
related  contract,  under  .seal.  Id. 
Attachment  F.  It  maintains  that  the 
redacted  jiortions  of  the  contract, 
cu.stomer-identifying  information,  and 
related  financial  information  should 
remain  confidential.  Id.  at  3.  This 
information  includes  the  jirice  structure, 
underlying  costs  and  assumjitions, 
juicing  formulas,  information  relevant 
to  the  cu.stomer’s  mailing  jirofile,  and 


cost  coverage  jirojections.  Id.  The  Postal 
.Service  asks  the  Commission  to  jirotect 
customer-identifying  information  from 
jiuhlic  di.sclosure  indefinitely.  Id.  at  7. 

II.  Notice  of  Filings 

The  ('ommission  establishes  Docket 
Nos.  MC2()13-34  and  (]P2()1 .5-^.5  to 
consider  the  Retjuest  jiertaining  to  the 
jirojio.sed  Exjiress  Mail  &  Priority  Mail 
Contract  13  jiroduct  and  the  related 
contract,  resjiectively. 

Interested  jiersons  may  submit 
comments  on  whether  the  I’ostal 
Service’s  filings  in  the  cajitioned 
dockets  are  consistent  with  the  jiolicies 
of  39  IJ.S.C.  3(532.  3(533,  or  3(542,  39  CFR 
301. 5. .5,  and  39  CFR  jiart  3020,  suhjiart 
15.  (Comments  are  due  no  later  than 
January  31,  2013.  The  jiuhlic  jiortions  of 
the.se  filings  can  he  accessed  via  the 
(]ommi.ssion’s  Web  site  (http:// 
www.prc.gov). 

The  ("ommission  ajijioints  Lyudmila 
Y.  Bzhilyanskaya  to  serve  as  Public 
Rejiresentative  in  the.se  dockets. 

HI.  Ordering  Paragrajihs 

It  is  ordered: 

1.  The  Commi.ssion  establishes  Docket 
Nos.  MC2()13-34  and  CP2()1 3-4.5  to 
consider  the  matters  raised  in  each 
docket. 

2.  Pursuant  to  39  l)..S.(L  .50.5, 

Lyudmila  Y.  Bzhilyanskaya  is  ajijiointed 
to  serve  as  an  officer  of  the  (ximmission 
(Public  Rejire.sentative)  to  rejiresent  the 
interests  of  the  general  jiuhlic  in  these 
jiroceedings. 

3.  ("omments  by  interested  jiersons  in 
the.se  Jiroceedings  are  due  no  later  than 
January  31 , 2013. 

4.  The  .Secretary  shall  arrange  for 
jnihlication  of  this  order  in  the  Federal 
Register. 

By  (ho  (5()iiiniission. 

Sheshana  M.  (irove, 

Secrelciry. 

IKK  Doc.  2012-(n<HKi  Piled  1-29-12;  iim| 
BILLING  CODE  7710-FW-P 


POSTAL  REGULATORY  COMMISSION 

[Docket  No.  MC2013-33  and  CP2013-44; 
Order  No.  1634] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  (Yimmi.ssion. 
action:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recent  Po.stal  .Service  filing  concerning 
the  addition  of  Exjiress  Mail  &  Priority 
Mail  (iontract  12  to  the  comjietitive 
Jiroduct  list.  This  notice  informs  the 
Jiuhlic  of  the  filing,  invites  jiuhlic 
comment,  and  takes  other 
administrative  stejis. 


POSTAL  REGULATORY  COMMISSION 
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DATES:  (Jonimnnts  are  due;  januarv  31. 
2013. 

ADDRESSES:  Submit  comments 
electronically  via  the  (iommission’s 
Filing  Online  system  at  http:// 

WWW. pic.gov.  Those  who  cannot  submit 
comments  electronically  should  contact 
the  j)erson  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  secition  by 
telej)hone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Stephen  L.  .Sharfman,  Oeneral  (ioim.sel. 
at  202-789-0820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

I.  Introduction 

It.  Notice  of  Filings 

lit.  .Sup])loinental  Iidbrmation 

IV.  Ordering  Paragraphs 

I.  Introduction 

In  accordance  with  39  11..S.C.  3042 
and  39  CFR  3020.30  e/  scq..  the  Postal 
.S(!rvice  filed  a  formal  nujue.st  and 
associated  supj)orting  information  to 
add  Express  Mail  &  Priority  Mail 
(Contract  12  to  the  competitive  product 
list.'  The  Postal  .Service  as.serts  that 
Ex])re.ss  Mail  &  Priority  Mail  (iontract  12 
is  a  competitive  product  “not  of  general 
applicahility”  within  the  meaning  of  39 
lJ..S.(i.  3032(h)(3).  Re(|iiest  at  1.  The 
R(!(]uest  has  been  assigned  Docket  No. 
MC2013-33. 

The  Po.stal  .Service 
contemj)oraneously  filed  a  redacted 
contract  related  to  the  j)roj)osed  new 
product  under  39  II.S.C.  3032(h)(3)  and 
39  CP’R  301. 'i.. 5.  Id.  Attachment  B.  The 
instant  contract  has  been  assigned 
Docket  No.  CP2013-^4. 

Hcque.st.  To  support  its  Request,  the 
Postal  .Service  filed  six  attachments  as 
follows: 

•  Attachment  A — a  redacted  copy  of 
Governors’  Decision  No.  11-0, 
authorizing  the  new  ])roduct; 

•  Attachment  B — a  redacted  cojjy  of 
the  contract; 

•  Attachment  C — jiroposed  changes 
to  the  Mail  Classification  .Schedule 
comj)etitive  j)rodiict  li.st  with  the 
addition  underlined; 

•  Attachment  D — a  .Statement  of 
.Supjjorting  Justification  as  recpured  hv 
39  CFR  3020.32; 

•  Attachment  E — a  certification  of 
com])liance  with  39  U..S.G.  3033(a);  and 

•  Attachment  F — an  apjilication  for 
non-j)uhlic  treatment  of  materials  to 


'  Ki!(|U(!sI  of  IIu!  Unitocl  .Slalos  I’oslal  .Sorvici;  to 
A<l(l  lixpnis.s  Mail  &  I’riorilv  Mail  Contract  12  to 
Comijotitivi!  I’roduct  List  and  Notice  of  tailing 
(Under  .Seal)  of  Unrerlacttid  Covernors'  Decision. 
Contract,  and  Su|)])orting  Data,  lanuarv  22.  2l)i;t 
(R(!fiuest). 


maintain  redacttnl  ]K)rtions  of  the 
contract  and  related  financial 
information  under  seal. 

hi  the  .Statement  of  .Supporting 
lustification.  Dennis  R.  Nicoski. 

Mitnager,  lueld  .Sales  .Strategy  and 
Contracts,  as.serts  that  the  contnict  will 
cover  its  attrilnttahle  costs,  make  a 
positive  contribution  to  covering 
institutional  costs,  and  increase 
contribution  toward  the  reiiuisite  5.5 
])ercent  of  the  Postal  Service’s  total 
institutional  costs.  Id.  Attachment  D  at 
1.  Mr.  Nicoski  contends  that  there  will 
he  no  issue  of  market  dominant 
])roducts  subsidizing  competitive 
jn  oducts  as  a  result  of  this  contract.  Id. 

Related  contract.  The  Postal  Service 
included  a  redacted  version  of  the 
related  contract  with  the  Request.  Id. 
Attachment  B.  The  contract  does  not 
ajqiear  to  specify  an  effective  date.  Id. 
at  .5;  see  Section  III,  infra.  However,  the 
contract  is  scheduled  to  exjiire  years 
from  the  effective  date,  unless,  among 
other  things,  either  jiarty  terminates  the 
agreement  with  30  days’  written  notice 
to  the  other  party.  Id.  at  0.  'I’he  Postal 
.S(!rvice  represents  that  the  contract  is 
consi.stent  with  39  IJ..S.C.  3()33(a).  Id. 
Attachment  D. 

The  Postal  .Service  filed  much  of  the 
siqijiorting  materials,  including  the 
related  contract,  under  .seal.  Id. 
Attachment  F.  It  maintains  that  the 
redacted  portions  of  tin;  contract, 
ciLstomer-identi tying  information,  and 
ndated  financial  information  should 
remain  confidential.  Id.  at  3.  This 
information  includes  the  price  structure, 
underlying  costs  and  assumptions, 
pricing  formulas,  information  relevant 
to  the  customer’s  mailing  profile,  and 
cost  coverage  projections.  Id.  The  Postal 
.Service  asks  the  (Commission  to  protect 
ciLstomer-identifying  information  from 
public  disclosure  indefinitely.  Id.  at  7. 

It.  Notice  of  Filings 

The  Commission  establishes  Docket 
Nos.  MC2()13-33  and  CP2()13-44  to 
consider  the  Request  pertaining  to  the 
proposed  Express  Mail  8;  Priority  Mail 
(Contract  12  product  and  the  related 
contract,  respec:tively. 

Int(!rested  per.sons  may  submit 
comments  on  whether  the  Postal 
.Service’s  filings  in  the  captioned 
dockets  are  consistent  with  the  policies 
of  39  IJ.S.C.  3832,  3833,  or  3842,  39  (CFR 
3()1.‘)..'5,  and  39  CFR  jiart  3020,  suh))art 
B.  (Comments  are  due  no  later  than 
January  31, 2013.  The  jiuhlic  portions  of 
these  filings  can  he  accessed  via  the 
Commission’s  VVeh  site  [http:// 
www.prc.gov). 

The  Commission  ajipoints  Kenneth  R. 
Moeller  to  serve  as  Public 
Representative  in  these  doc:kets. 


III.  Supplemental  Information 

To  clarify  the  record,  the  Postal 
.Service  is  requested  to  jirovide  a  written 
response  to  the  following  (juestion.  An 
answer  shoidd  he  jiroviiled  as  soon  as 
it  is  develojied,  but  no  later  than 
January  29.  2013.  Many  of  the  terms  of 
the  contract,  including  the  termination 
date  and  the  timing  of  jirice 
adjiLstments,  are  dependent  on  the 
effective  date  of  the  contract.  Id. 
Attachment  B.  The  contract  does  not 
appear  to  specify  an  effective  date.  Id. 
at  Please  provide  documentation 
establishing  the  effective  date  of  the 
contract,  as  agreed  to  by  the  jiarties  to 
the  contract. 

IV.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  estahli.shes  Docket 
Nos.  MC2013-33  and  CP2013-44  to 
c:onsider  the  matters  raisetl  in  each 
docket. 

2.  Pursuant  to  39  U.S.C.  .‘iO.'i,  Kenneth 
R.  Moeller  is  apjiointed  to  serve  as  an 
officer  of  the  (Commission  (Public 
Rejiresentative)  to  repre.sent  the 
interests  of  the  general  jmhlic  in  these 
proceedings. 

3.  Comments  by  interested  persons  in 
the.se  proceedings  are  due  no  later  than 
January  31, 2013. 

4.  The  Postal  .Service’s  response  to  the 
recpiest  for  supplemental  information  is 
due  no  later  than  January  29.  2013. 

.•i.  The  .Secretary  shall  arrange  for 
])ublication  of  this  order  in  the  Federal 
Register. 

By  the  Coinniissioii. 

Shoshiina  M.  (Crove, 

Secretary. 

|FR  Doc.  2()i:i-(n(H)."j  Filed  l-29-i:i:  ain| 

BILLING  CODE  7710-FW-P 


POSTAL  SERVICE 

Product  Change — Express  Mail 
Negotiated  Service  Agreement 

agency:  Po.stal  Service'^'. 
action:  Notice. 

SUMMARY:  The  Po.stal  .Service  gives 
notice  of  filing  a  request  with  the  Po.stal 
Regulatory  (Commission  to  add  a 
domestic  shipjiing  .services  contrac;t  to 
the  li.st  of  Negotiated  .Service 
Agreements  in  the  Mail  (Cla.ssification 
.Schedule’s  (Comjietitive  Products  Li.st. 
DATES:  Effective  date:  January  30,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizaheth  A.  Reed,  202-288-3179. 
SUPPLEMENTARY  INFORMATION:  The 
United  .States  Po.stal  .Service"  hereby 
gives  notice  that,  pursuant  to  39  U.S.C. 
3842  and  3832(b)(3),  on  August  3,  2012, 
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it  fiUul  with  the  Postal  Regulatory 

(lonnnission  a  /i«/n(.*.s7  oftho 

States  Postal  Sarvica  to  Add  Pxpmss 

Mail  (iontrart  12  to  C.oiupatitiva  Product 

List.  Djuamients  are  available  at 

\\\\  \v.prc.}>ov.  Docket  Nos.  M(^2()12-3(i. 

(:P2012-44. 

Stanley  K.  Mires. 

Atlanun'.  Lciifd  Policy  tr  Lcf’islalivc  Advice. 
Il'K  Ocm:.  2()ia-()l‘H)(l  Filed  l-l'a-l.t;  K;4r>  iiin| 
BILLING  CODE  7710-12-P 


POSTAL  SERVICE 

Product  Change — Priority  Mail 
Negotiated  Service  Agreement 

agency;  Postal  Service'^'. 
action:  Notice. 

SUMMARY:  The  Postal  Service  gives 
notice  of  fding  a  retjuest  with  the  Postal 
Regulatory  Commission  to  add  a 
domestic  shipping  services  contrai;t  to 
the  list  of  Negotiated  Service 
Agreements  in  the  Mail  Cla.ssification 
Schedule's  (Competitive  Products  List. 
DATES:  Pffdctivc  date:  jauuary  30,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
IClizabeth  A.  Reed.  202-208-3170. 
SUPPLEMENTARY  INFORMATION:  The 
United  Stales  Postal  Service"  hereby 
gives  notice  that,  pursuant  to  3‘)  IJ.S.C. 
3042  and  3()32(1))(3).  on  lauuarv  23. 
2013.  it  filed  with  the  Postal  Regulatory 
C.ommi.ssion  a  Hiujucst  of  the  United 
States  Postal  Service  to  Add  Priority 
M(dl  Contract  52  to  Competitive  Product 
List.  Doiaunents  are  available  at 
U’lviv./jrc.gow  Doc:ket  Nos.  MC2013-3.'5, 
CP201.3-40. 

Stanley  F.  Mires. 

Attorney.  Le}’(d  Policy  Ir  Le<>isl(itive  Advice. 
IFR  I)(h;.  2()ia-()lK<l‘l  Filed  SM.")  ami 

BILLING  CODE  7710-12-P 


POSTAL  SERVICE 

Product  Change — Express  Mail  and 
Priority  Mail  Negotiated  Service 
Agreement 

agency:  Postal  Service'  '". 
action;  Notice. 

SUMMARY:  The  Postal  Service  gives 
notice  of  filing  a  recpiest  with  the  Postal 
Regulatory  (Commission  to  add  a 
domestic  shijijiing  services  contract  to 
the  list  of  Negotiated  Service 
y\greements  in  the  Mail  Classification 
Schedule’s  (Competitive  Products  Li.st. 
DATES:  Effective  date:  january  30.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
1-Clizaheth  A.  Reed.  202-208-3170. 


SUPPLEMENTARY  INFORMATION:  fhe 
United  States  Postal  Service"  herehv 
gives  notice  that,  pursuant  to  39  II.S.U. 
3042  and  3032(h)(3).  on  )anuary  23, 
2013,  it  filed  witli  tlie  Postal  Regulatory 
(Couimissiou  a  Ihujiiest  of  the  United 
St(des  Postal  Seivice  to  Add  Expre.ss 
Mail  fr  Priority  Mail  Contract  13  to 
Competitive  Product  List.  Documents 
are  available  at  www.prc.oov.  Docket 
Nos.  M(C2013-34.  (CP20i:W.'). 

Stanley  F.  Mires, 

Ailornev,  lj!g(d  Policy  fr  lj;}>isl(dive  Advice. 
IFR  Hoc.  20i:i-(ll<UI2  Filed  1-2(1- Ki:  H:4.S  ami 
BILLING  CODE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request  (Copies  Available 
From;  Securities  and  Exchange 
(Commission,  Office  of  Inve.stor 
ICducation  and  Advocacy, 

Washington,  D(C  20.')49-0213. 

Extension: 

Rule  248.3(1;  ()M8  Control  No.  323.3-0()  10. 

SEC  File  No.  27()-.54‘). 

Notice  is  herehv  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  199.') 
(44  IJ.S.(C.  3,')()1  et  seq.),  the  .Securities 
and  Exchange  (Connni.ssion  (the 
“(Commission”)  is  soliciting  comments 
oil  the  collection  of  information 
summarized  below.  The  (Commi.ssion 
plans  to  siihmit  this  existing  collection 
of  information  to  the  Oflice  of 
Management  and  Budget  for  extension 
and  ajiproval. 

Rule  248.30  (1  7  (CFR  248.30),  under 
Regulation  .S-P  is  titled  “Procedures  to 
.Safeguard  Customer  Records  and 
Information;  Disposal  of  Consumer 
Report  Information.”  Rule  248.30  (the 
“.safeguard  rule”)  requires  brokers, 
ilealers,  inve.stment  companies,  and 
investment  advisers  registered  with  the 
Connni.ssion  (“registered  inve.stment 
advisers”)  (collectively  “covered 
institutions”)  to  adopt  written  jiolicies 
and  jirocedures  for  admini.strative, 
technical,  and  physical  .safeguards  to 
protect  cii.stomer  records  and 
information.  The  safeguards  niii.st  he 
reasonably  designed  to  “insure  the 
security  and  confidentiality  of  customer 
records  and  information,”  “jirotect 
again.st  any  antici])ated  threats  or 
hazards  to  the  security  and  integrity”  of 
those  records,  and  protect  against 
unauthorized  access  to  or  use  of  tho.se 
records  or  information,  which  “could 
result  in  .substantial  harm  or 
inconvenience  to  any  customer.”  The 
safeguard  rule’s  re(]uirement  that 


covered  institutions’  policies  and 
procedures  he  documented  in  writing 
constitutes  a  collection  of  information 
and  must  he  maintaiued  on  an  ongoing 
basis.  This  requirement  eliminates 
uncertainty  as  to  reejuired  employee 
actions  to  protect  customer  records  and 
information  and  promotes  more 
.systematic  and  organized  reviews  of 
safeguard  jiolicies  and  jirocedures  by 
institutions.  The  information  collection 
al.so  assists  the  (kimmission’s 
examination  staff  in  assessing  the 
existence  and  adecjuacy  of  covered 
institutions’  .safeguard  jiolicies  and 
Jirocedures. 

We  estimate  that  as  of  the  end  of 
2011,  there  are  4, 89.')  broker-dealers. 
4,203  investment  comjianies,  and 
11.8.')8  inve.stment  advisers  currently 
registered  with  the  (Commission,  for  a 
total  of  20,,').')8  covered  in.stitutions.  We 
believe  that  all  of  these  covered 
institutions  have  already  documented 
their  safeguard  jiolicies  and  jirocedures 
in  writing  and  therefore  will  incur  no 
hourly  burdens  related  to  the  initial 
documentation  of  jiolicies  and 
Jirocedures. 

Although  existing  covered  in.stitutions 
would  not  incur  any  initial  hourly 
burden  in  comjilyiug  with  the 
.safeguards  rule,  we  exjieci  that  newly 
registered  institutions  would  incur  some 
hourly  liurdens  as.sociated  with 
documenting  their  safeguard  jiolicies 
and  Jirocedures.  We  estimate  that 
ajijiroximately  1,.')()()  broker-dealers, 
investment  comjianies,  or  investment 
advisers  register  with  the  (Commission 
annually.  However,  we  al.so  exjiect  that 
ajijiroximately  70%  of  these  newly 
registered  covered  institutions  (l.O.'iO) 
are  affiliated  with  an  exi.sting  covered 
institution,  and  will  rely  on  an 
organization-wide  set  of  jireviously 
documented  safeguard  jiolicies  and 
Jirocedures  created  by  their  affiliates. 

VVe  estimate  that  these  affiliated  newly 
registered  covered  in.stitutions  will 
incur  a  significantly  reduced  hourly 
burden  in  comjilying  with  the 
safeguards  rule,  as  they  will  need  only 
to  review  their  affiliate’s  exi.sting 
Jiolicies  and  procedures,  and  identify 
and  adojit  the  relevant  jiolicies  for  their 
business.  Therefore,  we  exjiect  that 
newly  regi.stered  covered  institutions 
with  existing  affiliates  will  incur  au 
hourly  burden  of  ajijiroximately  1 .') 
hours  in  identifying  and  adojiting 
.safeguard  jiolicies  and  jirocedures  for 
their  busine.ss,  for  a  total  hourly  burden 
for  all  affiliated  new  institutions  of 
1.'),7.')()  hours. 

Finally,  we  exjiect  that  the  4.')()  newly 
regi.stered  entities  that  are  not  affiliated 
with  an  exi.sting  in.stitution  will  incur  a 
significantly  higher  hourly  burden  in 
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revi(!\ving  and  docinnenting  their 
safeguard  policies  and  j)rocedures.  VVe 
expect  that  virtually  all  of  the  newly 
regislenKl  covenal  entiti(!S  that  do  not 
have  an  affiliate  are  likely  ti)  he  small 
entities  and  are  likely  to  have  smaller 
and  less  compl(;x  o])(!rations.  with  a 
corresjiondingly  smaller  set  of  safeguard 
policies  aud  procedures  to  dociummt, 
comj)ar(!d  to  oth(!r  larger  existing 
institutions  with  multi])le  affiliates.  We 
estimate  that  it  will  take  a  ty])ical  newly 
registered  unaffiliated  institution 
ai)proximately  00  hours  to  review, 
identify,  and  docannent  their  safeguard 
policies  and  proiaulures,  for  a  total  of 
27,000  hours  for  all  mnvly  regi.stered 
unaffiliated  entities. 

Therefore,  we  estimate  that  the  total 
annual  hourly  hurden  associated  with 
the  safeguards  rule  is  42,750  hours.  We 
also  estimate  that  all  covered 
institutions  will  he  resjjondents  each 
year,  for  a  total  of  20.550  respondents. 

These  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  resj)ond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  The  safeguard  rule  does  not 
r(M|uire  the  re])orting  of  any  information 
or  the  filing  of  any  documents  with  the 
(lommi.ssion.  The  colhiction  of 
information  retiuired  by  the  safeguard 
rule  is  mandatory. 

Written  comments  an;  invited  on:  (a) 
Whether  the  ])roposed  collection  of 
information  is  necessary  for  the  projier 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(h)  the  accuracy  of  the  agency’s  estimate 
of  the  hurden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
(luality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  hurden  of  the  collection  of 
information  on  resjiondents,  including 
through  the  use  of  automated  collection 
technifjues  or  other  forms  of  information 
technologv.  Consideration  will  h(i  given 
to  comments  and  suggestions  submitted 
in  writing  within  (iO  davs  of  this 
publication. 

Please  diret;t  your  written  comments 
to  'rhomas  Bayer.  Chief  Information 
Officer,  Securities  and  Exchange 
Commission,  c/o  Remi  Pavlik-Simon, 
()432  General  Green  Way,  Alexandria. 
VA  22312;  or  send  an  email  to: 
PI\A_M(nll)ox@sn:.gov. 

Dated:  )amiary  24.  2()i;{. 

Kevin  M.  O’Neill, 

Daputv  Sacwtarv. 

|FK  Doe.  2()i:j-(n(i:u>  riled  «:4.'>  am| 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

lJl)on  Written  Recpiest  Gojiies  Available 

From:  Securities  and  Exchange 

Gommi.ssion,  Office  of  Investor 

Education  and  Advoc;acy. 

Washington,  DC  20549-0213. 

Pxlansion: 

Porin  N-aP;  OMH  (ionlrol  No.  323.5-01.57. 

SEC  Pile  No.  270-1 3(). 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  II.S.G.  3501  ei  s(X].),  the  Securities 
and  Exchange  Gommi.ssion  (the 
"Gommi.ssion”)  is  .solii:iting  comments 
on  the  collection  of  information 
summarized  below.  The  Gommission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Form  N-8F  (1 7  Gl-R  274.218)  is  the 
form  prescribed  for  use  by  registenul 
investment  companies  in  certain 
circumstances  to  recpiest  orders  of  the 
Gommission  declaring  that  the 
regi.stration  of  that  investment  company 
cease  to  he  in  effect.  'I’he  form  reipiests 
information  about:  (i)  The  iuve.stment 
company’s  identity,  (ii)  the  investment 
conqiany’s  distributions,  (iii)  the 
investment  company’s  assets  and 
liabilities,  (iv)  the  events  leading  to  the 
recpie.st  to  deregister,  and  (v)  the 
conclusion  of  the  investment  company’s 
Imsine.ss.  'I’he  information  is  needed  hv 
the  Gommission  to  determine  whether 
an  order  of  deregistration  is  appropriate. 

The  Form  takes  a])proximately  5.5 
hours  oil  average  to  complete.  It  is 
estimated  that  approximately  142 
investment  companies  file  Form  N-8F 
annually,  so  the  total  annual  hurden  for 
the  form  is  estimated  to  he 
approximately  781  hours.  The  estimate 
of  average  hurden  hours  is  made  solelv 
for  the  jiui'iioses  of  the  Paperwork 
Reduction  Act  and  is  not  derived  from 
a  comprehensive  or  even  a 
re|)resentative  survey  or  study. 

'rhe  collection  of  information  on  F’orm 
N-8F  is  not  mandatory.  The  information 
provided  on  Form  N-81‘’  is  not  kept 
confidential.  An  agency  may  not 
conduct  or  spon.sor,  and  a  jier.son  is  not 
reipiired  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently-valid  OMB  control  numher. 

Written  comments  are  recpiested  on: 

(i)  Whether  the  collections  of 
information  are  neces.sary  for  the  proper 
jierformance  of  the  functions  of  the 
Gommission,  including  whether  the 
information  has  practical  utility:  (ii)  the 


accuracy  of  the  Gommission’s  estimate 
of  the  burdens  of  the  collection  of 
information:  (iii)  ways  to  enhance  the 
(piality,  utility,  and  clarity  of  the 
information  collected;  and  (iv)  wavs  to 
minimize  the  burden  of  the  colleciion  of 
information  on  resjiondents,  including 
through  the  use  of  automated  collection 
techniipies  or  other  forms  of  information 
technology.  Gonsideration  will  he  given 
to  comments  and  suggestions  submitted 
in  writing  within  (iO  davs  of  this 
publication. 

Please  direct  your  written  comments 
to  Thomas  Bayer.  Ghief  Information 
Officer,  Securities  and  Exchange 
Gommi.ssion.  c/o  Remi  Pavlik-Simon, 
8432  General  Green  Way.  Alexandria, 

VA  22312,  or  .send  an  email  to: 
PRA_Mailho\@sm:.gov. 

Dated;  lanuarv  24.  2013. 

Kevin  M.  O'Neill, 

Deputy  Sfidvlciry. 

If-’K  Doc:.  20i:i-01<i:iH  Filed  l-2‘l-i:t;  H;4.5  am) 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

lJj)()n  Written  Request  Copies  Avaihible 

From:  Securities  aud  Exchange 

Gommi.ssion,  Office  of  Investor 

Edui:ation  and  Advocaev, 

Washington,  DG  2()549-{)213. 

Fxlensioii: 

Kiilo  17)-!:  ()M8  Coiilrol  No.  323.5-0224, 
SEC  File  No.  270-239. 

Notice  is  hereby  giviMi  that,  jnirsiiant  to  the 
Paperwork  Reduction  Act  of  1!)95  (44  II..S.C'. 
3501-3520).  the  Securities  and  Exchange 
(ionunission  (the  "Conunission")  has 
snhinilled  to  the  Oi'l’ice  of  Management  and 
Budget  a  re(|nesl  for  extension  of  the 
])revionsly  apjiroved  collection  of 
information  discussed  below. 

Cionflicts  of  inlercLst  lielween  investment 
company  iiersonnid  (such  as  ]K)rlfolio 
managers)  and  their  funds  can  arise  when 
these  jiersons  liny  and  sell  securities  for  their 
own  accounts  ("jiersonal  investment 
activities").  ThiLse  c:onflicls  arise  hecausi; 
fund  personnel  have  the  o|)i)orlnnity  to  jirofil 
from  information  about  fund  transactions, 
often  to  the  detriment  of  fund  investors. 
Beginning  in  the  early  1  Otitis,  (iongress  and 
the  .Securitiiis  and  Exchange  Commission 
("(Commission")  sought  to  devise  a  regulatory 
scheme  to  effectively  addre.ss  these  potential 
conflicts,  rhe.se  efforts  culminated  in  the 
addition  of  section  17(j)  to  the  Investment 
Comjiany  Act  of  19411  (the  "Investment 
Company  Act")  (15  U.S.(C.  81)a-17(j))  in  1971) 
and  the  adojition  by  the  (Commission  of  rule 
17j-l  (17(CFR27l).17j-l)  in  1981).'  The 

'  Prevention  of  Certain  Unlawful  Activities  with 
K(!spect  to  Registered  Investment  (Coni])anies. 
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(ioininission  projiosod  aiiionclinonts  to  ruh; 
17j-l  in  lOH.'j  in  rnsjjonsn  In 
r(H:ninnuni(iations  inado  in  llio  first  dolaiind 
study  of  fund  policies  r:oncorning  |)ersonal 
invcistmoni  activities  by  the  (ioininission's 
Division  of  Investment  Managmnent  since 
rule  17j-l  was  adoptcul.  Ainendnumts  to  rnle 
17j-l,  wliicli  were  ado|)ted  in 
enliaiu;(!d  fund  ov(Tsight  of  personal 
invc^stment  activities  and  th(!  hoard's  roh;  in 
c:arryinj>  out  that  oversight.-  Additional 
ainendimaits  to  rule  17j-1  wen;  inadt;  in 
2t)l)4.  conforming  rule  17j-l  to  rule;  2t)4A-1 
und(!r  the  Investment  Advisers  At:t  of  15)40 
(l.T  HOh).  avoiding  du|)licativ(! 

reporting,  and  modifying  certain  definitions 
and  time  restrictions.  ’ 

.Scection  17(j)  makes  it  unlawfid  for  persons 
•dfiliated  with  a  rcjgistered  invcjstment 
c:om])any  ("fund")  or  with  the  fund’s 
investment  adviser  or  princijial  underwriter 
(each  a  "17j-1  organization"),  in  connection 
with  the  i)urchase  or  sale  of  securities  held 
or  to  he  acciuircul  hy  the  invcistnuMit  company, 
to  cmgagi!  in  any  fraudulent.  dec:eptive.  or 
manipulative  act  or  practice  in  contravemtion 
of  the  Commission's  rulcjs  and  rcigulations. 
Section  17(j)  also  authorizes  the  Commission 
to  pronndgatc:  rulcis  rcKpiiring  17j-l 
organizations  to  adopt  codcis  of  cithics. 

In  order  to  implcmient  sccction  17(j).  rule 
17j-l  imposcjs  certain  nicpiircMiumts  on  17j- 
1  organizations  and  "Accciss  I’cM'sons”^  of 
those  organizations.  The  rule  ])rohihits 
fraudulcmt.  dc!C(!ptivc!  or  mani])idative  acts  hy 
persons  affiliatc;d  with  a  17j-l  organization 
in  conncMition  with  their  personal  securiticis 
transactions  in  s(!curitii;s  held  or  to  he; 
acf|uir(!d  hy  the  fund.  The  rule  r(H]uir(!s  csicli 
17)-1  organization,  unlcjss  it  is  a  monen’ 
market  fund  ora  fund  that  docis  not  inveest 
in  (iovercul  Siuairiticis.'’  to:  (i)  Adopt  a  written 


tiivc\slin(!iil  (^oinpaiiv  .Act  Kcilctase  No.  1 1421  (Oc:t. 

:»1.  1<mo)  (4.1  FK  7:15)15  (Nov.  7.  15180)). 

I’er.soiial  Invest iiiciil  Activities  of  liivcjslmenl 
Oanpanv  I’ersonnel.  Iiivestineni  Coinpanv  Act 
Kelisase  No.  2;15I58  (.\ug.  20.  15)5151)  (04  I'K  40821 
(Aug.  27.  15)515))). 

‘  Investment  Adviser  Codes  of  Flliieis.  Investment 
Advise;rs  Ae:l  Releuisc!  No.  225li  ()id.  2.  2004)  (05)  FR 
4105)0  (lul.  5),  2004)). 

■*  Rule  I7j-1  (:i)(l )  dediness  an  ■■ae:e:e!ss  person"  as 
"Any  .Advisory  I’ijrson  of  a  Fund  or  of  a  Fund's 
invesimemi  adviser.  If  an  inveslmemt  adviser's 
primary  Imsineiss  is  advising  Funds  or  oilier 
advisorv  e:iienl.s.  all  of  the  investment  adviser's 
diree:lors.  olfie:ers.  and  general  partners  are 
presnme-d  to  he  Ae;e:ess  Fersons  of  any  Fund  advised 
1)V  the  investment  adviser.  .All  of  a  Fund's  directors, 
ollieiers.  and  general  partners  are  presumed  to  lie 
Ae;e:ess  Persons  of  llie  Fund."  'I'lie  delinilion  of 
Ae:exss  Person  also  ine:iudes  ".Any  diree:tor.  oHie:er 
or  general  partner  ol  a  prine:ipal  underwriter  who. 
in  the  ordinarv  i:onrse  of  Imsiness.  makes. 
pai1ii:ipalcs  in  or  oliliiins  inlormation  regarding,  the 
pni'chase  or  sale  of  Covered  .See:urili(s  liv  llie  Fund 
lor  wlne:li  the  princ:ipal  underwriter  ai:ls.  or  whose 
functions  or  duties  in  the  ordinarv  e:onrse  of 
Imsiness  relate  le>  lim  making  eif  anv 
nHamnnemdatiem  to  the  Fund  reigarding  tlie! 
pnre:hase  eir  sale  of  Covetreeel  .Securities."  Rule  1 7)- 
1(a)(1). 

'A  "Cxiveereed  .Se!e:urily"  is  any  se!i;urily  that  falls 
within  the!  ded'initiem  in  .sec:liem  2(a)(:ili)  e>f  the  Ae:t. 
exe:e!pt  for  ilireH:!  ohiigations  of  tliei  II. .S. 

Ceiveernmenl.  hankeers'  ae:e:e!plani:es.  hank  c:e!rtifit:ates 
ot  eleiposil.  i:e>mmeri:ial  papeer  and  high  epiality 
short-term  deeht  instruments.  inc:luding  retpun:hase! 
agreements,  and  shares  issued  hv  eipem-end  funds. 
Rnle  17j-l(a)(4). 


c.eitles  of  e!lhit:s.  (ii)  suhmil  I  lit!  t:otle!  anti  any 
maltiriiil  t;hangt!.s  to  iht!  cotIt!.  along  with  a 
ce!rtifit;atitm  that  it  has  atlo])lt!tl  proctitlurtis 
rtiasonahly  ntictissary  to  iireiveiiit  At;ct!ss 
IVrsons  from  violating  Iht!  cotit!  of  t!lhie;s.  to 
the!  funtl  hoard  for  a])proviil.  (iii)  use! 
rt!;ist)nahle!  tliligt!nt:e!  anti  institute!  prot:t!tlurt!s 
re!ase)nahly  nt!e:t!s.sarv  to  pre!Vt!nl  violalitms  ed' 
Iht!  t:t)elt!.  (iv)  suhmil  a  wrillt!n  rt!porl  to  Iht! 
fund  elt!st:rihing  any  issues  arising  undt!r  Iht! 
code!  and  |)roct!tlurt!S  and  e;e!rlifying  lh;il  iht! 
17j-l  enitity  has  atlo|)lt!d  proe:t!dure!S 
rt!asonahly  ne!e:t!ssary  to  |)rt!ve!nt  At:t:t!ss 
Pt!rst)ns  from  violating  Iht!  eiodt!.  (v)  itlt!ntify 
Ae:e:t!ss  Pt!rsons  and  notify  lhe!m  of  llit!ir 
re!porting  obligations,  and  (vi)  maintain  and 
make!  available!  to  Iho  Commission  for  rt!\'it!W 
t:e!rtain  rt!t:t)rds  re!lalt!el  to  the!  t;e)tle!  of  t!lhie:s 
and  lnmsat:tie)n  rt!porting  hy  At:e;e!ss  Pt!rsons. 

Tilt!  rule!  rtKpiirts  t!at;h  Ac.eioss  l’t!rson  of  a 
funtl  (c)tht!r  than  a  mont!y  markt!t  funtl  or  a 
funtl  that  titles  not  invest  in  Covt!rt!tl 
St!t:uritit!s)  and  of  an  invt!slmt!nl  advist!r  or 
))rint:i|)al  untlt!rwritt!r  of  the!  funtl,  who  is  not 
suhjt!t:l  to  iin  t!Xt:t!ptie)n.'>  to  lilt!:  (i)  Within  10 
tliiys  of  ht!t:oming  an  At:e:t!ss  Pe!rst)n.  a  dateul 
initial  holdings  rt!port  that  sets  forth  t;t!rlain 
information  with  rt!S])t!t:l  It)  Iht!  At:t:t!ss 
l’t!rson's  st!t:uritit!.s  and  ae;t;ounts:  (ii)  tlate!tl 
tiuarlt!rly  lnmsat;tion  rt!pe)rls  within  30  days 
of  the  end  of  tuich  t;alt!ndar  t|uarle!r  jirtivitling 
t:t!rlain  information  with  rt!S])t!cl  to  anv 
st!t:urilit!s  lransat:lions  during  iht!  tpiarle!r  and 
any  at:t:e)unl  esiahlishetl  hy  iht!  Af:t:t!ss  Person 
in  whie;h  any  se!t:uritit!s  we!rt!  ht!ltl  iluring  Iht! 
tpiarlt!r;  and  (iii)  tlalt!tl  annual  holding 
rt!|)t)rls  iirovieling  information  with  respee:!  lo 
t!at:h  Cove!re!tl  St!curily  the  At:e:t!ss  Pt!rson 
ht!nt!ficially  owns  and  ae:t:ounls  in  whit:h 
st!t:urilit!s  are  ht!ltl  for  his  or  ht!r  ht!nt!fil.  In 
addition,  rule!  17j-l  re:tiuirt!s  invt!slme!nl 
pt:rsonnt!l  of  a  funtl  or  its  invt!stmt!nt  atlvise!r, 
l)t!fort!  at:t)uiring  he!nt!fit:ial  ownership  in 
st!t:uritit!s  through  an  initial  puhlit:  offering 
(IPO)  or  in  a  jirivalt!  plat;t!mt!nl.  lo  obtain 


Rule  1 7j-l(d)(2)  t:tintains  tlie  leilleiwing 
t!Xt;e|)tit)ns:  (i)  An  Act;ess  Persem  need  util  lile  a 
reptirl  for  lransat:titins  eiree:leel  Idr.  and  set:urilies 
held  in.  anv  ace:e)unl  ovtir  wlne:h  the  .Ae:t:e.ss  lAirstm 
titles  neil  have!  f:onlrt)l:  (ii)  an  intitiptmtitiiil  direi:tiir 
tif  lilt!  fuiui.  wilt)  wenilel  eillitirwise  be?  rtiepiirted  Iti 
reiptirl  solely  by  rtiason  tif  bi!ing  a  funtl  diretiteir  and 
wbei  titles  ntil  have  inliirmaliiin  with  respet:!  Iti  the 
bind's  transat:tiiins  in  a  partit:ular  set:urity.  titles  ntil 
have  tti  file  an  initial  btiltlings  riipiirt  tir  a  tjuarterlv 
lransat:liiin  reptirl.:  (iii)  an  At:t:ess  Perstin  tif  a 
print:ipal  untlerwriliu'  iif  tlie  funtl  tints  net  have!  tii 
file  re|)tirts  if  the  print:i))al  untlerwritt!r  is  ntit 
affiliali!tl  with  the  funtl  (unless  the!  funtl  is  a  unit 
investment  trust)  tir  any  investment  iitiviser  tif  the 
funtl  anti  the  print:ipal  untlerwriter  tif  the  funtl  titles 
ntit  have  any  i)fnt:er,  iliret:ttir.  or  geintiral  partner 
who  serves  in  one  of  tbti.se  i:apat:itii!s  ftir  tlu:  funtl 
tir  any  investment  iitiviser  tif  the  funtl:  (iv)  an 
At:t:t!ss  Perstin  to  tin  invt!stmi!nt  ativiser  neetl  not 
iiiiike  tpiarterlv  reports  if  tiu!  report  wtiiiltl  tluplit:ate 
informiition  prtivitletl  untler  the  ri!|iorting 
prtivisions  tif  the  Invtstment  Atlvistir's  At:t  of  15)40: 
(v)  ill!  At:t:e.ss  Ptirstin  neetl  not  make  t|uarlerly 
lriinsat:tion  rtiporls  if  tlu;  iiiftiriiiiition  prtivitletl  in 
the  I'fiptirt  wonitl  tluplit:iitt!  inftirmiilitin  riH:eivetl  liv 
tbe  17j-l  tirgiinizalitin  in  tbe  ftirin  tif  liroktir  Iratle 
c.tinlirmiitions  or  <ii:t:tiunt  statements  or  information 
titberwise  in  tbe  rtii:ortls  of  tbe  1 7j-1  oi-ganization: 
anti  (vi)  ill)  At;t:t!ss  Perstin  neetl  not  make  tiuiirtarly 
transatititin  reptirts  with  rt!spet:t  tti  transiictitins 
efftit:letl  |iursuant  tti  iin  Automatic  Investment  Plan. 


<i])prt)Viil  from  iht)  fund  or  Iht!  fund’s 
invostmeul  iitiviser. 

Tilt!  retiuirements  thiit  Ihe  maniigemeni  of 
a  rule  17j-1  organizalitm  intivitle  the  fund’s 
hoard  with  new  and  amended  ctitles  of  t!lhit:s 
anil  <111  annual  issues  anil  i:c!rlific:iilion  reporl 
iire  inleniletl  to  enhance  hoard  oversight  of 
])t!rsonal  invesimeni  polit:it!.s  a])])lit:<ihle  to 
the  fund  iind  the  jiersomil  invesimeni 
iuitivities  of  At:t:e!ss  Persons.  The 
rt!ipiirt!me!nts  that  Acc.ess  Persons  ])re)viilt! 
initiiil  holdings  reports,  epiarterly  Iransatition 
reports,  and  iinnnal  holdings  ri!|)orls  and 
reepit!st  a])proval  for  purt;hase!S  of  securities 
Ihrough  IPOs  iiiitl  private  pliitiements  are 
intended  to  help  fund  t:c)m])hant:t!  iiersonnel 
anil  the  Commission's  exiiminations  stiiff 
monitor  jiotential  t:onfht:ts  of  interest  iiiitl 
ilett!t:t  potentially  iihusive  at:livities.  The 
reipiirement  that  eai:h  rule  17j-l  organization 
maintiiin  liertain  retiortls  is  intentleil  to  assist 
Iht!  tirganizatitin  anti  the  Commissitm's 
t!X<iminatit)ns  staff  in  iletermining  if  then) 
have  ht!t!n  vitilations  t)f  rule  17j-l. 

We  eslimatt!  that  annually  thert!  are 
iip])rt)ximatt!ly  75,45)0  rt!Si)onth!nl.s  iinilt!!'  riilt! 
17j-l.  t)f  whit:h  5,45)0  iire  rult!  17j-l 
tnganizcititms  anti  70.000  are  At;t;t!ss  Perstins. 
In  the  iiggrt!gatt!,  lht!st!  resjionilents  makt! 
ap|)rt)ximalt!ly  107.700  rt!S])t)nst!s  iinmially. 
Wt!  t!stimatt!  that  the  total  aninnil  hurtlt!!)  of 
titimplying  with  tht!  inhirmation  t;olh!i:lit)n 
rt!ipiirt!mt!nls  in  rule  17j-l  is  a|)|)rt)ximatt!ly 
307.55)5)  hours.  This  hour  hurtlen  rt!prt!st!nts 
timt!  spent  hy  At;t;t!.ss  Pt!r.sons  thiit  must  lilt! 
iniliiil  iintl  annuiil  hohlings  rt!|)orl.s  iintl 
tpiiirlt!rly  Ininsatilitm  rt!pt)rls,  invt!slmt!nl 
pt!rst)nnt!l  that  must  ohliiin  a])])rt)Viil  hefort! 
iit:i]uiring  ht!nt!fit;ial  tiwntirship  in  any 
st!t:nritit!.s  ihrtnigh  an  IPO  tir  privalt! 
|)liit:t!mt!nl,  anti  Iht!  rt!S])t)nsihihlit!S  of  Rult! 
17j-l  tirgiinizalitms  arising  from  inhirmation 
t:t)lh!t:lion  rt!tphrt!mt!nls  unth!r  rnlt!  17j-l. 
Tht!st!  int:lnfh!  ntilifying  At:t;t!ss  Perstins  tif 
their  rt!])tirling  tihligatitins,  jirepiiring  iin 
iinnuai  rule  17j-l  rejiort  iintl  t:t!rlifit:alit)n  for 
Iht!  htiartl,  tlotinmenting  lht!ir  apjirtival  tir 
rt!jt!f:tion  tif  IPO  iintl  private  ])liit:t!mt!nt 
rt!t)ut!sls.  maintihning  annual  rule  17j-l 
rt!t;ortls.  maintaining  eletilrtinit;  reptirting  anti 
rt!t:t)rtlkt!t!ping  sysltims.  amentling  their  t:oth!S 
of  t!lhit:s  as  nt!t:t!ssary.  anti,  for  new  fnntl 
ctimjilexes,  ailojiting  a  t;oih!  of  elhit:s. 

We  estimate  that  there  is  an  annual  t:ti.st 
hurtlen  of  aiiprtiximalely  .S5.000  jier  funtl 
tiomplex.  ftir  a  total  of  .$4,100,000.  associateil 
with  i;omi)lying  with  the  informiition 
t:olh!t:lion  retpiirtmients  in  rule  17j-l.  This 
re]iresents  Iht!  t;osls  tif  pnrt:hasing  iintl 
maintaining  t:om|iulers  anti  .software  It)  assist 
funils  in  tiiirrying  tint  rult!  17j-l 
rt!t:t)rilkt!t!ping. 

Tht!st!  hurtlt!!!  litiur  anti  t;t)st  estimates  are 
hasetl  11)8)11  the  Commission  staffs 
t!X|)erient:t!  iintl  thst;nssit)ns  with  the  funtl 
intluslry.  Tliti  tistiniattis  tif  averagt!  hnrtlt!!! 
htiurs  anti  t:t)sts  are  iiiiuie  solely  ftir  the 
|iurjit)st!s  tif  Iht!  Piijierwtirk  Rt!thit:lit)n  At:l. 
Tht!st!  t!stiniatt!s  are  mil  th!rivt!tl  frtim  a 
t:t)ni]irt!ht!nsivt!  tir  tivtm  a  rtiiirtistmtativt! 
survtiy  or  sluiiy  tif  tlm  titisls  tif  Ctinimi.ssitin 
ruhis. 

Ctini]ihimt:t!  with  Iht!  t:olh!t:lion  tif 
inhirmation  retiuirtinumts  of  the  rule  is 
mantlalory  anti  is  net:t!ssary  lo  t:oni]ily  with 
Iht!  ret)uirt!nit!nts  tif  the  rnlt!  in  general.  An 
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agoncy  may  not  conduct  or  sponsor,  and  a 
|)(!rson  is  not  rcuiuiiHid  to  r(!S])ond  to,  a 
coihuition  ot  inlormation  nidoss  it  displays  a 
currtmtiy  valid  control  ninnlxir.  Knhi  17j-l 
r<!(inir(;s  that  records  bo  maintaimul  for  at 
l(!ast  i'iv(!  y(!ars  in  an  easily  accessible!  jilace.^ 

I’leasc!  direct  general  conniHiiits  regarding 
the  above  inldrination  to  the  following 
|)ersons:  (i)  D(!sk  ()ITic(!r  for  tb(!  .Securiti(!s 
and  Exchange!  (A)mmissie)n.  Offieu!  e)f 
lnfe)rmatie)n  anel  Re!gidate)rv  Aflairs,  ()ffie:e!  e)f 
Miinage!me!nt  anel  8uelge!t,  Ke)e)ni  10102,  Ne!w 
Exe!cutive!  ()ffie:e!  Iluileling.  Washingtem,  Dfi 
20.'i03  or  by  seneling  iin  enniil  te) 
Sluigiilt(i_Al}nu;(l@on}l).(;(>i).<’()v:  anel  (ii) 
’rbe)mas  Bayer,  Chief  lnfe)rin(itie)n  ()ffie:e!r, 
Seeairities  anel  Exe:bange!  (ie)inniissie)n.  e:/e) 
Ke!ini  Bavlik-.Sime)n,  0432  (k!ne!r:il  (ireen 
VViiy,  Alexanelriei,  VA  22312:  e)r  se!nel  an  email 
to:  PnA_M(iilho.\@SHC.}’ov.  (’ejinments  must 
be!  submitte!el  te)  OMB  within  30  elays  e)f  this 
ne)tie:e!. 

Date!el:  )anuary  24.  2013. 

Kevin  M.  O’Neill, 

Dcpiilv  Sfu.ralarv. 

|FR  IJoe:.  201  li-Ol <);{.'»  MIikI  1-20-1  :1:  8:43  am) 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Wrilion  Hocjiwst  (Capias  Avnihiblo 
From:  Seeairities  anel  Excliange 
(ieiiiiniissie)!!,  01Tie:e  eif  InveLsteir 
Eelue:atie)n  and  Aelve)e:ae;v, 
Washingtem,  DC  20549-021 3. 

Fxtonsion: 

Rule  007,  OMB  Control  Ne).  323.5-0034, 
,SEC;  File  No.  270-301. 

Ne)tie:e  is  hereby  given  that,  pur.suant 
tei  the;  Paiiervveirk  Reelue:tion  Ae:t  eif  1995 
(44  U.S.C.  3501  et  seq.),  the  Seieairities 
anel  Exchange  Commission  (the 
“Cemimission”)  is  soliciting  comments 
em  the  e:ollee;tie)n  of  information 
snmmarizeel  heleiw.  The  Commissiem 
jilans  to  submit  this  existing  e:ollee:tion 
eif  information  to  the  Offiea;  of 
Management  anel  Bnelget  feir  extensiem 
anel  approval. 

Reigenatiem  E  (17  CFR  230.001  to 
230.010a)  eixempts  freim  reigi.stration 
nneler  the  Seieairitieis  Ae:t  eif  1933  (15 
U.S.C.  77a  Ht  .see/.)  (“Seuairities  Act”) 
.se!e:uritie!s  i.ssueel  by  a  small  liusineiss 
inveistment  company  (“SHIC”)  which  is 
re!gi.stereel  nneler  the  InveLstmeait 
Comjiany  Ae:t  eif  1940  (15  U.S.C.  80a-l 
ot  soq.)  (“Invexstment  Ceimpany  Ae;t”)  or 
a  e:lei.seel-enel  inveLstmemt  ceimpany  that 


^If  iiilbrmalion  collncliid  |)ursuanl  U)  Ihi!  rulo  is 
riiviowod  bv  tho  (amimissioii's  o.xaniinatioii  stall,  il 
will  bo  acccmbul  tbo  sanio  lov(!l  of  (:()nli(l(!ntinlilv 
accordod  to  otlior  rosponsos  provided  to  tbo 
Coininissioii  in  tbo  context  of  its  examination  and 
oversight  iirograin.  .See  section  31(c)  of  the 
Investment  Comi)anv  Act  (13  U..S.C.  8l)a-30(c)). 


has  ele)e:teet  to  he  regulated  as  a  business 
development  e:oni]iany  (“13DC”)  nneler 
the  Inveistment  Companv  Ae;t,  sei  leing  as 
the  aggreigiite!  eiffering  prie;e:  eif  all 
se!e:nritie!.s  eif  the  issuer  that  may  he  seilel 
within  a  12-nieinth  peirieiel  eleieis  not 
exeteeel  .$5,000,000  anel  e;ertain  either 
e;einelitiein.s  are  met.  Rule  007  nneler 
Regnlatiein  E  (17  CFR  230.007)  emtitleel, 
“.Sales  material  to  he  fileel,”  reiepiireis 
salexs  material  iiseel  in  e;einne!e:tiein  with 
.seie:uritieis  eiffeu  ings  nneleir  Regulation  E 
to  be  fileel  with  the  Ceimmission  at  least 
five  elays  (exclneling  weiekenels  anel 
holielays)  prieir  tei  its  ii.se.'  (iommissiein 
staff  reiviews  .sales  material  fileiel  nneler 
rede  007  for  mateirially  mislemeling 
statements  anel  eimissieins.  The 
reupiirements  eif  ride  007  are  elesigneel  to 
jireitect  investeirs  freim  the  use  of  false  eir 
misleaeling  .sales  material  in  ceinneuition 
with  Reigulation  E  offerings. 

Respondents  to  this  e;eille;e;tiein  of 
infeirmation  inclnele  SBICs  anel  BDCs 
making  an  offering  eif  .see:nritie:.s  nneler 
Re!gulatiein  E.  Eae;h  re:.sjieinelent’s 
reipeirting  liurelen  nneler  rule)  007  relates 
tei  the  liurelen  asseie:iate;el  with  filing  its 
saleis  material  ele)e:treinie:ally.  The 
liurelen  of  filing  ele)e:treinie;ally,  heiwewer, 
is  ne!gligilile  anel  tlujre  have  lieein  no 
filings  maele  under  this  rule,  sei  this 
e:eille!e:tiein  of  information  eleies  neit 
imjiei.se  any  liurelen  ein  the  inehi.stry. 
However,  we  are  reejueisting  eine  annual 
reLSjieinse  anel  an  annual  liurelen  of  one 
heiur  for  aelmini.strative  jini’iieiseis.  I’lie 
estimate  of  aveirage  liurelen  heiurs  is 
maele  seilely  for  jiurjioses  of  the 
Fajieirwork  Reuluedion  Ae:t  anel  is  neit 
eleriveel  from  a  ejuantitative, 
exinijirehensive,  eir  even  rejiresentative 
survey  or  stuely  of  the  hurelens 
associateel  with  Commissiem  rules  anel 
forms. 

The  reiejuirements  of  this  ceille:ction  of 
informatiein  are  manelateiry.  Resjionses 
will  not  he  kejit  e:onfielential.  An  agency 
may  neit  e:einelue:t  eir  sjieinseir,  anel  a 
jierson  is  neit  reejuired  to  respeinel  tei  a 
e:eille!e:tiein  of  infeirmation  unless  it 
elisjilays  a  currently  valiel  control 
numher. 

Written  e:eimments  are  inviteel  on:  (a) 
Whedhe!!'  the  jireijieiseel  e:eille!e:tiein  of 
informatiein  is  ne!e:es.sary  feir  the;  jireijieir 
jierfeirmance  eif  the  fune;tiein.s  eif  the 
age!ne:y,  ine:lneling  whetheir  the 
infeirmation  will  have  ]irae:tie:al  utility: 
(li)  the  <ie;curae:y  of  the  agene;y’.s  ei.stimate 
of  the  liurelen  eif  the  e;olleK:tiein  eif 
infeirmation;  (c)  ways  to  enhance  the 


'  .Sidas  inat(!ri<d  incbidc.s  iidvoili.scnicnls.  arliclo.s 
or  oIIk!!'  coinnuinications  lo  bo  publisbod  in 
iu!wspa]iors.  inagazinos.  or  otbor  poriodicals:  radio 
and  lolovision  scripLs:  and  loiters,  circulars  or  otbor 
wrillon  coinnuinications  proposiid  lo  lio  sont  givon 
or  othorwiso  coinmunicatod  to  nuiro  than  Ion 
poisons. 


ejuality,  utility,  anel  clarity  of  the 
information  e:e)llecteel:  anel  (el)  ways  to 
minimize  the  liurelen  of  the  ceilleiedion  of 
infeirmation  ein  reisjieinelents,  ine:lueling 
threiugh  the  use  of  auteiniateel  e:eille!e;tiein 
te!e:hnie]ue:.s  eir  either  feirms  of  information 
teK.hneileigy.  Consiehiratiein  will  he  givem 
to  e;omment.s  anel  suggestions  sulimitteul 
in  writing  within  BO  elays  of  this 
]iuhlie;atiein. 

Fleiase  elire!e:t  yeiur  writtem  e'.eimmemts 
to  Thomas  Bayeir.  (ihief  Informatiein 
Offie:er,  Se!e;urities  anel  Exe:hange 
Ceimmi.ssion,  e;/ei  Remi  Pavlik-Simon, 
B432  General  Green  Way,  Alexanelria, 
VA  22312;  or  .senel  an  email  to: 
PHA_Mailbox@soc.gov. 

Dated:  (aiiiiary  24.  2013. 

Kewin  M.  O’Neill. 

Dopiitv  Socrotarv. 

|FR  Hoc.  2in;i-01‘)37  Filod  l-2t)-13:  8:43  ani| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Ujion  Written  Retejnest  Cojiies  Available 
Freim:  See:uritie).s  anel  Exe:hange 
Ceimmission,  ()ffie:e  eif  Investeir 
Eelue:atie)n  anel  Aelve)e;cu;v, 

Washington,  DC  20549-0213. 

Extension: 

Rule  17ii-8:  OMB  Ctinlrol  Nei.  323,3-0233, 
.SEC  File  N(i.  270-223. 

Neitice  is  heireiliy  given  that  jiursuant 
to  the  Pajierwork  Reelue:tiein  Ae;t  of  1995 
(44  U.S.C.  3501-3520),  the  Se;curities 
anel  Exchange  Commission  (the 
“Commission”)  is  soliciting  comments 
on  the  colleiction  of  information 
summarized  below.  The  Commission 
jilans  to  snlimit  this  eixisting  e:eilleu:tiein 
of  information  to  the  Office  eif 
Management  anel  Bnelget  for  extemsion 
anel  ajijiroval. 

Rule  17a-8  (17  CFR  270.1 7a-8)  nneler 
the  Investment  Comjiany  Ae:t  of  1940 
(the  “Ae;t”)  (15  U.S.C.  80a)  is  entitleel 
“Meirgers  of  affiliateel  e:eimjianieis.”  Rule 
17a-8  eixemjits  e;e:rtain  mergers  anel 
similar  hnsineiss  e;eimhinatiein.s 
(“meirgejrs")  of  affiliateel  re:gi.stereel 
inveLstment  eteimpanies  (“funels")  from 
jireihiliitieins  nneler  se!e;tiein  17(a)  of  the 
Ae;t  (15  U.S.C.  80a-17(a))  ein  jiure:ha.ses 
anel  sales  lieitween  a  funel  anel  its 
affiliateis.  The  rule  reiejuires  funel 
elireie:teir.s  to  ceinsieler  e.ertain  issues  anel 
tei  re:e;e)ret  their  finelings  in  hoarel 
minuteis.  The  rule  reiejuires  the  elireeiteirs 
of  any  funel  merging  with  an 
unreigistereel  entity  tei  ajijirove 
j)re)e:e!elure.s  for  the  valuation  of  assets 
receiveel  freim  that  entitv.  Theise 
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procedures  must  provide  for  the 
j)r(!p:iration  of  a  report  by  an 
independent  evaluator  that  sets  forth  the 
fair  value  of  each  such  asset  for  which 
market  (]notations  are  not  readily 
available.  The  rule  also  retjuires  a  fund 
hi'ing  accpiired  to  obtain  a])proval  of  the 
merger  transaction  by  a  majority  of  its 
outstanding  voting  .securities,  except  in 
certain  situations,  and  recpiires  any 
surviving  fund  to  |)r(;serve  written 
records  describing  the  merger  and  its 
terms  for  six  years  after  the  merger  (the 
first  two  in  an  easily  accessible  place). 

'I'he  average  annual  burden  of  meeting 
the  re(|uirements  of  ride  17a-8  is 
estimated  to  he  7  hours  for  each  fund. 

The  Commission  staff  estimates  that 
each  year  approximately  730  funds  rely 
on  the  rule.  The  estimated  total  average 
annual  burden  for  all  respondents 
therefore  is  5A52  hours. 

This  estimate  repre.sents  an  increase 
of  882  hours  from  the  prior  estimate  of 
4.270  hours.  This  increa.se  reflects  a 
change  in  the  estimated  numher  of 
funds  relying  on  rule  17a-8. 

The  average  cost  burden  of  preparing 
a  report  by  an  inde|)endent  evaluator  in 
a  merger  with  an  unregistered  entitv  is 
e.stimated  to  he  •Sl.'i.OOO.  I'lie  average  net 
cost  burden  of  obtaining  approval  of  a 
merger  transaction  by  a  majority  of  a 
fund's  outstanding  voting  securities  is 
estimated  to  he  .$100.()()().  The 
C.ommi.ssion  staff  estimates  that  each 
year  ajiproximately  0  mergers  with 
unregistered  entities  occur  and 
approximately  l.'i  funds  hold 
.shareholder  votes  that  would  not 
otherwise  have  held  a  shareholder  vote. 
The  total  annual  cost  burden  of  meeting 
these  re(]uirement.s  is  estimated  to  he 
SI  ..'jOO.OOO, 

The  estimates  of  average  burden  hours 
and  average  cost  burdens  are  made 
solely  for  the  purposes  of  the  Paperwork 
Reduction  Act.  and  are  not  derived  from 
a  comprehensive  or  even  a 
representative  snrvev  or  study.  An 
agency  may  not  conduct  or  sponsor,  and 
a  jierson  is  not  required  to  resjjond  to. 
a  collection  of  information  nnle.ss  it 
disjilav.s  a  currently  valid  OMB  control 
numher. 

Written  comments  are  reipiested  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
jierformance  of  the  functions  of  the 
(iomnii.ssion,  including  whether  the 
information  has  jiractical  utility;  (h)  the 
accuracy  of  the  (Commission’s  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(juality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology.  (Consideration  will  he  given 
to  comments  and  suggestions  submitted 
in  writing  within  (K)  days  of  this 
publication. 

Please  direct  yonr  written  comments 
to  Thomas  Bayer.  Chief  Information 
Officer,  Securities  and  Exchange 
(Commission,  c/o  Remi  Pavlik-.Simon, 
8432  (Ceneral  (Creen  Way,  Alexandria, 

VA  22312;  or  send  an  email  to; 
PnA_Maill)ox@s(^(:.^ov. 

Hated:  )aiuiary  24.  201  :t. 

Kevin  M.  O'Neill, 

Dcpiily  Sacivldiy. 

II  R  Doe.  2in:i-l)l<i:i4  Idled  l-2‘)-i:i;  K:4r)  ami 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68723;  File  No.  SR-MIAX- 
2013-02] 

Self-Regulatory  Organizations:  Miami 
International  Securities  Exchange  LLC; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  To  Adopt  MIAX  Rule  319 
Relating  to  Proxy  Voting 

lamiarv  24.  201  :t. 

Pursuant  to  the  provisions  of  .Section 
19(1))(1)  of  the  .Securities  Exchange  Act 
of  1934  (“Act”)  '  and  Rule  19h-4 
thereunder.-  notice  is  hereby  given  that 
on  January  18,  2013,  Miami 
International  .Securities  Exchange  EL(C 
(“MIAX”  or  “Exchange”)  filed  with  the 
.Securities  and  Exchange  (Commi.ssion 
(“(Commission")  a  pro])osed  rule  change 
as  de.scrihed  in  Items  I  and  II  below, 
which  Items  have  been  prepared  hv  the 
Exchange.  The  Commission  is 
puhli.shing  this  notice  to  solicit 
comments  on  the  jiropo.sed  rule  change 
from  interested  persons,  and  is 
ap|)roving  the  jirojiosed  rule  change  on 
an  accelerated  basis. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  is  filing  a  propo.sal  to 
adopt  Rule  319  (Proxy  \^)ting)  in 
accordance  with  the  provisions  of 
.Section  9.17  of  the  Dodd-Frank  Wall 
.Street  Reform  and  (Consumer  Protection 
Act  (the  “Dodd-Frank  Act”). 

The  text  of  the  proposed  rule  change 
is  jirovided  in  Exhibit  5.  The  text  of  the 
j)ro])o.sed  rule  change  is  also  available 
on  the  Exchange’s  Web  site  at  http:// 
ww'w.mkixopiions.cotu/filtf^r/wotith'/ 
riild  filing,  at  MlAX’s  ])rincipal  office, 

'  Cl  U..S.(:.  78s(t))(l). 
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and  at  the  (Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Exchange  includeil  .statements 
concerning  the  purpose  of  and  basis  for 
the  jiroposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
.statements  may  he  examined  at  the 
jilaces  specified  in  Item  IV  below.  The 
Exchange  has  pre])ared  summaries,  set 
forth  in  sections  A.  B,  and  (C  below,  of 
the  most  significant  aspects  of  such 
.statements. 

A.  Sf^lf-Hegulatoty  Organization's 
Statamant  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Hale 
CAuinge 

1.  Purj)ose 

The  Exchange  is  jiroposing  to  adojit 
MIAX  Rule  319  (Proxy  Voting),  in 
accordance  with  the  provisions  of 
.Section  9.17  of  the  Dodd-Frank  Act,  to 
prohibit  Members  from  voting 
unin.structed  shares  if  the  matter  voted 
on  relates  to  (i)  the  election  of  a  member 
of  the  hoard  of  directors  of  an  i.ssuer 
(other  than  an  unconte.sted  election  of  a 
director  of  an  inve.stment  com|)any 
registered  under  the  Investment 
(Com])anv  Act  of  1940  (the  “Inve.stment 
(Company  Act”)),  (ii)  executive 
compensation,  or  (iii)  any  other 
significant  matter,  as  determined  by  the 
(Commi.ssion,  by  rule. 

.Section  917  of  the  Dodd-Frank  Act 
amends  .Section  8(h)  •'  of  the  Act  to 
require  the  rules  of  each  national 
securities  exchange  to  prohibit  any 
member  organization  that  is  not  the 
beneficial  owner  of  a  .security  registered 
under  .Section  12  ^  of  the  Act  from 
granting  a  j)roxy  to  vote  the  security  in 
connection  witli  certain  .stoc:kholder 
votes,  nnle.ss  the  beneficial  owner  of  the 
security  has  instructed  the  member 
organization  to  vote  the  proxy  in 
accordanc;e  with  the  voting  instructions 
of  the  beneficial  owner.  The  stockholder 
votes  covered  by  .Section  917  include 
any  vote  with  respect  to  (i)  the  election 
of  a  member  of  the  hoard  of  directors  of 
an  issuer  (other  than  an  uncontested 
election  of  a  director  of  an  investment 
company  registered  under  the 
Inve.stment  Company  Act),  (ii)  executive 
comjjensation,  or  (iii)  any  other 
significant  matter,  as  determined  by  the 
("ommission,  by  rule. 

:'1.S  11..S.C.  78(l)(t)). 
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Accordingly,  in  order  to  carry  out  the 
re(]uireinent.s  of  Section  957  of  the 
Dodd-h’rank  Act,  the  Excliange  ])roj)ose.s 
to  adoj)t  ])ro])osed  MIAX  Rule  319  to 
prohibit  any  Member  from  giving  a 
])roxy  to  vote  stock  that  is  registered  in 
its  name,  unless:  (i)  Such  Member  is  the 
Ixmeficial  owner  of  such  stock:  (ii) 
])nrsuant  to  the  written  instructions  of 
the  Ixmeficial  owner;  or  (iii)  pursuant  to 
the  rules  of  any  national  securities 
exchange  or  a.ssociation  of  which  it  is  a 
meinher  provided  that  the  rec:ords  of  the 
Member  c:learly  indicate  the  procedure 
it  is  following.  The  Exchange  is 
proix)sing  to  adopt  the.se  rules  hecau.se 
other  national  securities  exchanges  and 
associations  do  allow  ])roxy  voting 
under  certain  limited  circumstances 
whih;  the  current  Exchange  Rules  are 
silent  on  such  matters.  Therefore,  a 
Member  that  is  also  a  member  of 
another  national  securities  exchange  or 
a.ssociation  may  vote  the  shares  held  for 
a  customer  when  allowed  under  its 
nxnnhership  at  another  national 
securities  exchange  or  association, 
jx'ovided  that  the  records  of  the  Member 
clearly  indicate  the  ])roc;edure  it  is 
following. 

Notwithstanding  the  forgoing,  a 
Member  that  is  not  the  beneficial  owner 
of  a  security  registered  under  Section  12 
of  the  Act  is  prohibited  from  granting  a 
])roxy  to  vote  the  securitv  in  connection 
with  a  shareholder  vote  with  re.sj)ect  to 
the  election  of  a  member  of  the  hoard  of 
directors  of  an  i.ssuer  (except  for  a  vote 
with  respect  to  unc;onte.sted  election  of 
a  member  of  the  hoard  of  directors  of 
any  investment  company  registered 
under  the  Investment  Company  Act), 
executive  comjiensation,  or  anv  other 
significant  matter,  as  determined  by  the 
(iommi.ssion,  by  rule,  unless  the 
Ixmeficial  owner  of  the  security  has 
instructed  the  Member  to  vote  the  proxy 
in  accordance  with  the  voting 
instructions  of  the  beneficial  owner. 

The  Exchange  notes  that  proposed 
MIAX  Rule  319  is  identii;al  to 
International  Securities  Exchange 
(“ISE”)  Rule  421;  and  proj)o.sed  MIAX 
Rule  319(a)  is  based  on  NYSE  Area,  Inc. 
(“NYSE  Area”)  Rule  9.4.  Financial 
Industry  Regulatory  Authority 
(“FINRA”)  Rule  2251;  and  propo.sed 
MIAX  Rule  319(h)  is  based  on  Nasdacj 
Rule  2251(d). 

2.  Statutory  Basis 

MIAX  believes  that  its  ]no])osed  rule 
change  is  consistent  with  Section  9(1))  of 
the  Act  in  general,  and  furthers  the 
objectives  of  Section  (i(b)(5)  of  the  Act'‘ 
in  ])articular.  The  Exchange  believes 


1,')  781(1)). 

'■1.')  ir.S.C.  78t(l))(.')). 


that  proi)o.sed  Rule  319(a)  will  provide 
clarity  to  MIAX  members  going  forward 
on  whether  broker  discretionary  voting 
is  permitted  by  MIAX  members  under 
limited  circumstances  when  the  MIAX 
member  is  also  a  member  of  another 
national  securities  exchange  that 
l)ermit,s  broker  di.scretitniary  voting. 

The  Exchange  believes  that  propo.sed 
Rule  319(b)  is  consistent  with  Section 
()(b)(l())^  of  the  Act,  which  reejuires  that 
national  securities  exchanges  adopt 
rules  ])rohibiting  members  that  are  not 
beneficial  holders  of  a  security  from 
voting  uninstructed  proxies  with  respect 
to  the  election  of  a  mend)er  of  the  board 
of  directors  of  an  issuer  (exce|)t  for 
uncontested  elections  of  directors  for 
com})anies  registered  under  the 
Investment  Com})any  Act),  exec;utive 
com])en.sation,  or  any  other  significant 
matter,  as  determined  by  the 
Commission  by  rule.  The  Exchange 
believes  that  propo.sed  Rule  319(b)  is 
consistent  with  Section  ()(b)(l())  of  the 
Act  becau.se  it  adojjts  provisions  that 
comply  with  that  .section. 

The  Exchange  alst)  believes  that 
propo.sed  Rule  319(b)  is  consistent  with 
Section  ()(b)(5)“  of  the  Act.  which 
provides,  among  other  things,  that  the 
rides  of  the  Exchange  mu.st  be  designed 
to  ])romote  just  and  equitable  jirinciples 
of  trade,  remove  impediments  to  and 
jierfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
sy.stem,  and,  in  general,  to  protect 
investors  and  the  jmblic  interest,  and 
are  not  designed  to  jiermit  unfair 
di.scrimination  between  customers, 
issuers,  brokers,  or  dealers.  The 
Exchange  is  adopting  this  jiroposed  rule 
to  comply  with  the  requirements  of 
Section  5)57  of  the  Doild-Frank  Act,  and 
therefore  believes  the  projjo.sed  ride  to 
be  consistent  with  the  Exchange  Act. 
j)articularly  with  respect  to  the 
])rotection  of  investors  and  the  public 
interest. 

B.  Self-Begiihitoiy  Organization's 
Statanwnt  on  Bin  cion  on  Ooinpotition 

The  Exchange  does  not  believe  that 
the  propo.sed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  apjiropriate  in  furtherance 
of  the  jmrjioses  of  the  Act.  The  propo.se 
(sic)  rule  would  allow  the  Exchange  to 
implement  Section  957  of  the  Doild- 
Frank  Ac:t  and  adojit  rules  consistent 
with  Section  ()(b)(l())  of  the  Act.  which 
is  applicable  to  all  national  securities 
exchanges  and  national  securities 


M.'i  IJ-.S.C.  7Hf(l))(10) 

'•  U)  ii..s.(;.  78HI))(.')). 


a.ssociation  (sic).’*  The  Exchange  notes 
this  j)ro])osed  rule  does  not  go  outside 
of  the  .scope  of  the  rules  of  other 
national  securities  (sic).  Additionally, 
consistency  among  the  various  proxy 
voting  rules  governing  national 
.securities  exchanges  reduces  the 
possibility  of  any  regulatory  arbitrage  on 
the  part  of  a  market  partici])ant  seeking 
a  forum  with  a  lower  regulatory 
requirement. 

C.  Solf-Bognlatorv  Organization's 
Statoniont  on  Oonnnonts  on  tho 
Proposoci  Bale  Change  Beoeived  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
.solicited  nor  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  tbe  foregoing, 
including  whether  the  jirojiosed  rule 
change  is  con.si.stent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http'J/wivw.sec.gov/ 
riiles/sro.shtmiy,  or 

•  Send  an  email  to  rale- 
comment  s@sec.gov.  Please  include  File 
Number  vSR-MIAX-2()l  3-02  on  the 
subject  Hue. 

Paper  Comments 

•  Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Muri)hv,  Secretarv, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20545)-!  090. 

All  submissions  .should  refer  to  File 
Number  .SR-MlAX-20 13-02.  This  file 
numher  should  be  included  ou  the 
subject  line  if  email  is  used.  To  helj)  the 
Commission  [irocess  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://\v\\’\v.sec.gov/ 
riiles/sro.sh  tml). 

Co])ies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  propo.sed 
rule  change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
[iroposed  rule  change  between  the 
Commi.ssion  and  any  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  he 
available  for  Web  site  viewing  and 


-'Tho  CoiDiiiission  notes  tliiil  .Soclion  (i(l))(1())  ot 
tho  Act.  1.5  78f(l))(ll)).  (loos  not  ajiplv  to 
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printing  in  the  Coinnii.ssion's  Pnljlic 
Reference  Room,  101)  F  Street,  NF., 
Washington,  D(;  2{).‘i40.  on  official 
Inisiness  days  between  tlie  hours  of 
10:00  a.m.  and  3:00  p.m.  (lopies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Fxchange.  All  coinnients 
received  will  he  posted  without  change; 
the  ('.oniinission  does  not  edit  jier.sonal 
identifying  information  from 
submissions.  You  should  suhniit  only 
information  that  you  wish  to  make 
available  publicly. 

All  submissions  should  refer  to  File 
Number  SR-Ml AX-201 3-02  and  should 
1)(!  submitted  on  or  before  February  20, 
2013. 

IV.  (^ommi.ssion's  Findings  and  Order 
(Granting  Accelerated  Approval  of  the 
Proposed  Rule  (diange 

In  its  filing,  the  Exchange  reipie.sted 
that  the  Commission  ajijirove  the 
jiroposal  on  an  accelerated  basis  so  that 
the  Exchange  could  immediately 
comply  with  the  reipiirements  imjiosed 
by  the  Uodd-Frank  Act,  and  because  the 
projiosed  rule  text  is  based  upon,  among 
others,  ISE  Rule  421.'"  After  careful 
consideration,  the  (kmmiission  finds 
that  the  jiropo.sed  rule  change  is 
consistent  with  the  reijuirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  ajijilicahle  to  a  national 
securities  exchange." 

The  ('.ommission  believes  that 
projiosed  Rule  319(a)  is  consistent  with 
Section  0(1)K5) of  the  Act.  which 
jirovides,  among  other  things,  that  the 
rules  of  the  Exchange  must  he  designed 
to  jiromote  just  and  eipiitahle  jirinciples 
of  trade,  remove  impediments  to  and 
jierfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  jirotect 
investors  and  the  public  interest,  and 
are  not  designed  to  jiermit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

Under  projio.sed  Rule  319(a),  a 
Member  shall  he  jirohihited  from  voting 
uninstructed  shares  unless  (1)  that 
M(!ml)(!r  is  the  beneficial  owner  of  the 
stock;  (2)  pursuant  to  the  written 
instructions  t)f  the  beneficial  owner;  or 
(3)  pursuant  to  the  rules  of  any  national 
.securities  exchange  or  association  of 
which  it  is  also  a  member.  j)rovided  that 
the  Member’s  records  clearly  indicate 
the  j)rocedure  it  is  following.  This 


"‘.SV.T  .S(‘(:iirilii!s  Kx(:li;in<>(!  Act  Kdoiisi;  No.  (i.Sl.'li) 
(OclolxT  2(1.  2010).  7.S  I'K  (i.S(iB()  (Octolxir  2().  201(1) 
(SK-lSi:-2()  10-00). 

"  111  iipproviii^  (Ills  riilo  cliaii^o.  (Iio  Ooininission 
Holds  lliiil  it  lias  considonxi  liio  |iropos(xl  riilo's 
inipacl  on  ollicioncy.  (:oni]>(;lilion.  and  capilal 
lonnalion.  .SVy;  IS  li..S.(;.  78(:(n. 

15  U..S.C.  7«l(l>)(5). 


provision  is  based  on  ISE  Rule  421, 
which  was  jireviously  ajiproved  by  the 
(kimmission.'-'  The  (]ommi.ssion  notes 
that  the  |)ro|)osed  change  will  provide 
clarity  to  Exchange  Members  going 
forward  on  whether  broker  di.scretionarv 
voting  is  jiermitted  by  Exchange 
Members  under  limited  circumstances 
when  the  Member  is  also  a  member  of 
another  national  securities  exchange 
that  jiermits  broker  discretionary  voting. 
In  ajiproving  this  portion  of  the 
propo.sal,  the  (lommission  notes  that 
Rule  319(a)  is  consistent  with  the 
ajijiroach  taken  under  the  rules  of  other 
national  securities  exchanges  or 
national  securities  association,  and  for 
Exchange  Members  who  are  not  also 
members  of  another  national  .securities 
exchange  prohibits  broker  discretionary 
voting  on  any  matter,  consistent  with 
investor  protection  and  the  jnihlic 
interest  under  Section  (i(l))(5)  of  the 
Act.'-i 

The  Commission  believes  that 
projiosed  Rule  319(1))  is  consi.stenl  with 
Section  ()(1))(1())  of  the  Act,  which 
requires  that  national  .securities 
exchanges  adojit  rules  prohibiting 
members  that  are  not  beneficial  holders 
of  a  .securitv  from  voting  unin.structed 
proxies  with  respect  to  the  election  of  a 
member  of  the  hoard  of  directors  of  an 
issuer  (except  for  uncontested  elections 
of  directors  for  com|)anies  registered 
under  the  Investment  Company  Act), 
executive  comi)ensation.  or  anv  other 
significant  matter,  as  determined  by  the 
(■ommission  by  rule. 

The  (Commission  believes  that 
pro])osed  Rule  319(1))  is  consistent  with 
Section  ()(1))(1())  of  the  Act  hecau.se  it 
ado])ts  new  language  that  complies  with 
that  section.  As  noted  in  the 
accompanying  Senate  Report,  Section 
957,  which  enacted  Section  ()(1))(1()), 
reflects  the  principle  that  “final  vote 
tallies  should  reilect  the  wishes  of  the 
beneficial  owners  of  the  stock  and  not 
he  affected  by  the  wishes  of  the  broker 
that  holds  the  shares.”  The  j)i'oposed 
rule  change  will  make  the  Exchange 
comj)liant  with  the  new  re(]nirements  of 
Section  ()(1))(1())  by  s])ecifically 
prohibiting  broker-dealers,  who  are  not 
beneficial  owners  of  a  .security,  from 
voting  unin.structed  shares  in 
connection  with  a  shareholder  vote  on 
the  election  of  a  member  of  the  board  of 
directors  of  an  issuer  (exce])t  for  a  vote 
with  re.s|)ect  to  the  uncontested  election 
of  a  member  of  the  hoai'd  of  directois  of 
any  inve.stnient  com|)any  regi.stei’ed 
under  the  Investment  (’.om])any  Act  of 


S(U!  siijmi  note  1(1. 

15  U..S.C.  7Hr(l))(5). 

'"•15  U..S.(;.  7Hl(l))(l()). 
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1940),  executive  comjiensation,  or  any 
other  significant  matter,  as  determined 
by  the  (Aimmission  by  rule,  unless  the 
memher  receives  voting  instructions 
from  the  beneficial  owner  of  the 
shares.'^ 

The  (Commission  also  believes  that 
proposed  Rule  319(1))  is  consistent  with 
Section  (i(l))(5)  of  the  Act,  which 
provides,  among  other  things,  that  the 
rules  of  the  Exchange  must  he  designed 
to  |)romote  just  and  e(|uital)le  principles 
of  trade,  remove  im])ediment.s  to  and 
perfect  the  mechanism  of  a  free  and 
o])en  market  and  a  national  market 
system,  and,  in  general,  to  ])rotect 
investors  and  the  i)ublic  interest,  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

3'he  (Commission  believes  that  the  rule 
assures  that  shareholder  votes  on  the 
election  of  the  board  of  directors  of  an 
issuer  (excei)t  for  a  vote  with  respect  to 
the  uncontested  election  of  a  member  of 
the  board  of  directors  of  any  investment 
comjiany  registered  under  the 
Investment  Comj)any  Act  of  1940)  and 
on  executive  compensation  matters  are 
made  by  those  with  an  economic 
interest  in  the  company,  rather  than  by 
a  broker  that  has  no  such  economic 
interest,  which  should  enhance 
corporate  governance  and  accountability 
to  sharebolders.'" 

Ha.sed  on  the  above,  the  (Commission 
finds  that  the  Exchange’s  pro])(),sal  will 
further  the  i)urposes  of  Sections  (i(b)(5) 
and  ()(b)(l())  of  the  Act  hecau.se  it  should 
enhance  corj)orate  accountability  to 
shareholders  while  also  .serving  to  fulfill 
the  CCongre.ssional  intent  in  ado])ting 
Section  (i(b)(l())  of  the  Act. 

'Fhe  Commission  also  finds  good 
cause,  pursuant  to  Section  19(b)(2)  of 
the  Act,-"  for  a])proving  the  j)ro])osed 
iide  change  prior  to  the  3()th  day  after 
the  date  of  publication  of  notice  in  the 
Federal  Register.  The  Commission 
believes  that  good  cause  exists  to  grant 
accelerated  ajiproval  to  ])roj)osed  Ride 
319(a),  because  this  pro])o.sed  rule  will 
conform  the  Exchange  rule  to  ISE  Rule 


'' TIk!  Cummissinn  lias  nol.  In  dale,  adiiplixl  rnlos 
coiicoriiiiig  ollinr  signilu:ant  niatlnrs  wlinrii 
nninsiruidnd  lirolvor  vntos  stuuild  In;  pioliiliitiHl. 
allliongli  it  iiiav  do  so  in  tlio  liiluro.  .Should  tlio 
Coniniissioii  adojit  such  nilos.  wo  would  oxpoci  llio 
Kxcliango  to  adopt  coordinating  rulos  proni|itlv  to 
coiiiplv  witti  tlio  stalulo. 

15  U.S.C.  7ftr(h)(5). 

'■'As  (tio  Coniniission  stated  in  aiijiroving  Now 
York  .Stock  hxcliango  (■'NY.SI';")  rulos  proiiiliiting 
lirokor  voting  in  Iho  oloction  ol'diroctors.  liaviiig 
thoso  with  an  oconoiiiic  intorost  in  Iho  company 
voto  (ho  stiaros.  ratlior  ttian  (tio  hrokor  wtio  has  no 
sucli  oconoiiiic  intorost.  lurtliors  tlio  goal  of 
oiilrancliising  sliaroholdors.  .S'oo  .Socuritios 
llxcliango  Act  Roloaso  No.  (>0215  Only  1.  2()()!)).  74 
KK  :t:t2!):t  duly  to.  2()()>))  (.SK-NY.SI':-2()()(>-!)2). 

-"15  U.S.C.  7«s(l))(2). 
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421,  which  was  published  for  public 
coiunieut  in  the  Federal  Register  and 
aj)proved  by  the  Coinini.ssion,  and  for 
which  no  comments  were  received.-' 
Oecanse  pro])osed  Rule  31t)(a)  is 
identical  to  the  KSE  rnle,  it  raises  no  new 
riigulatory  issues. 

The  Commission  also  hcdieves  that 
good  cau.se  exists  to  grant  accelerated 
a])])roval  to  ])roposed  Rule  319(1)), 
which  conforms  the  Exchange's  rules  to 
the  reciuirements  of  Section  ()(1))(1())  of 
the  Act.  Section  (i(l))(l{))  of  the  Act, 
enacted  umler  Section  9.')7  of  the  Dodd- 
Frank  Act,  does  not  provide  for  a 
transition  phase,  and  recpdres  rules  of 
national  securities  exchanges  to  prohibit 
broker  voting  on  the  election  of  a 
member  of  the  board  of  directors  of  an 
issuer  (exce])t  for  a  vote  with  resi)ect  to 
the  uncontested  election  of  a  member  of 
the  board  of  directors  of  any  investment 
company  registered  under  the 
Inve.stment  Company  Act  of  1940], 
executive  com])ensation,  or  any  other 
significant  matter,  as  determined  by  the 
C.ommission  by  rule.  The  Commi.ssiou 
believes  that  good  cause  exi.sts  to  grant 
accelerated  apj)roval  to  propo.sed  Rule 
3.22(b),  because  it  will  conform  the 
Exchange  rule  to  the  requirements  of 
.Section  (i(b)(l())  of  the  Act.  Moreover, 
l)roj)o.sed  Rule  319(b)  is  identical  to  ISE 
Rule  421.^- 

V.  (Conclusion 

It  is  tliewfora  ordarcd,  ])ursuant  to 
.Section  19(b)(2)  of  the  Act,--'  that  the 
])ro])o.sed  rule  change  (.SR-MlAX-2013- 
02)  be,  and  it  herebv  i.s.  a])proved  on  an 
accelerated  basis. 


l-'or  the  (leniniission,  by  the  Division  of 
Trading  and  Markets,  i)ursiiant  to  del(!gatod 
authority.--' 

Kevin  M.  O’Neill, 

Deputy  Sccralary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68717;  File  No.  SR-BX- 
2013-005] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  To 
Routing  Fees 

lannarv  24,  201 3. 

Pursuant  to  .Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  januarv 
Ki,  2013,  NASDAQ  OMX  BX.  Inc.  ("BX” 
or  “Exchange”)  filed  with  the  .Securities 
and  Exchange  Commi.ssiou  (“.SEC”  or 
“Commission”)  the  pro])osed  rule 
change  as  described  in  Items  1,  II,  and 
III,  below,  which  Items  have  been 
])rej)ared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  jirojiosed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
SlatenienI  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  jirojioses  to  amend 
(]ha])ter  XV,  .Section  2  entitled  “BX 
Options  Market — F’ees  and  Rebates”  to 
amend  various  fees  for  routing  o])tions 
to  awav  markets. 

While  these  amendments  are  effective 
upon  filing,  the  Exchange  has 


designated  the  ])roposed  amendments  to 
be  operative  on  February  1.  2013. 

The  text  of  the  proposed  rule  change 
is  proviiled  in  Exhibit  5.  The  text  of  the 
|)ropo.sed  rule  change  is  also  available 
on  the  Exchange’s  Web  site  at  http:// 
n(tsda(]onixhx.cchn’(illstruut.(:oin,  at  the 
principal  office  of  the  Exchange,  and  at 
the  (iommission's  Public  Reference 
Room. 

II.  Solf-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposecl  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
conc:erning  the  purpose  of  and  basis  for 
the  proposed  rule  i:hange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  })repared  summaries,  set 
forth  in  .sections  A,  B,  and  C  below,  of 
the  most  significant  as])ects  of  sut:h 
statements. 

A.  S(df-Hfi<’id(itoiv  Organization's 
Statainant  of  tin;  Pnrpos(;  of,  and  tin; 
Statutory  Basis  for.  tin;  Proposed  Bale 
Ohange 

1.  Purpose 

rhe  ])urpose  of  this  filing  is  to  amend 
the  Routing  Fees  in  .Section  2(4)  of 
(iha])ter  XV  in  order  to  recoup  costs  the 
Exchange  incurs  for  routing  and 
executing  certain  orders  in  eciuity 
options  to  away  markets. 

Currently,  the  fees  for  routing 
Customer,  Fdrm,  Market  Maker.  Broker- 
Dealer  and  Professional  orders  are  as 
follows: 


Exchange 

Customer 

Firm/market 

maker/broker- 

dealer 

Professional 

BATS  (Penny  Pilot)  . 

$0.55 

$0.55 

$0.55 

BATS  (Non-Penny  Pilot)  . 

0.86 

0.94 

0.94 

BOX  . 

0.11 

0.55 

0.31 

OBOE  . 

0.11 

0.55 

0.41 

OBOE  orders  greater  than  99  contracts  in  ETFs  and  ETNs)  . 

0.29 

N/A 

N/A 

C2  . 

0.55 

0.55 

0.55 

ISE  (Standard)  . 

0.11 

0.55 

0.31 

ISE  (Select  Symbols)*  . 

0.35 

0.55 

0.44 

MIAX  . 

0.11 

0.55 

0.36 

NOM  (Penny  Pilot) . 

0.55 

0.55 

0.55 

NOM  (Non-Penny  Pilot)  . 

0.93 

0.94 

0.94 

NYSE  Area  (Penny  Pilot)  . 

0.55 

0.55 

0.55 

NYSE  Area  (Non-Penny  Pilot)  . 

0.90 

0.94 

0.90 

NYSE  Amex  . 

0.11 

0.55 

0.31 

PHLX  (for  all  options  other  than  PHLX  Select  Symbols)  . 

0.11 

0.55 

0.36 

PHLX  Select  Symbols  **  . 

0.11 

0.55 

0.55 

Sea  supra  nolo  10. 
Saa  supra  nolo  10. 


l.'j  ll..S.(:.  7«s(l))(2). 
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1  ho  Exdiango  {)ropos(!.s  to  adoj)!  lunv 
Kouting  hoos  when  routing  and 
oxocuting  orders  in  o(|nitv  options  to 
HATS  lixchango.  Inc.  (“13ATS”).  BOX 
()ptions  hxchango  LLC  (“BOX”),  tlio 
C.Incago  Board  Oj)tions  Exchanoo 
Incorporat.Kl  ("CBOE ”).  02  OpUo'ns 
hxchango.  Incorj)oratod  (“02”). 
*”‘‘;*'*)«>lional  Socuritios  Excliaiigo.  LEO 
(“ISE”).  the  Miami  Intornational 
Socuritios  Exchange.  LEO  (“MlAX”). 
NASDAQ  Options  Market  (“NOM”) 
NYSE  Area.  Inc.  (“NYSE  Area”).  NYSE 
MKT  (“NYSE  Ainox”)  and  NASDAQ 
OMX  PHLX  EEC  ("Pldx”).  Tlio 
Exchange  is  projjosing  to  eliminate  tlie 
current  Routing  Fees  located  in  Section 
'j{4)  of  C.hajjter  XV  and  instead  a.s.sess 
BX  Oj)tion.s  Participants  a  fixed  fee  plus 
tlie  away  market  transaction  fee  as  noted 
helow. 

Indav.  the  E.xchange  calculates 
Kouting  fees  hv  assessing  a  fixed 
Routing  Fee  of'so.ll  per  contract,  whit  h 
IS  composed  of  t;ertain  Exchange  costs 
related  to  routing  orders  to  away 
markets  plus  the  away  market’s 
Iran.saction  fee.  With  resiiect  to  the  fixed 
costs,  the  Exchange  incurs  a  fee  when  it 
utilizes  Na.sdac)  Options  Services  EEO 
(•‘N()S’’).  a  inemher  of  the  Exchange  and 
the  Exchange  s  exclusive  order  router.  * 
Each  time  NOS  routes  an  order  to  an 
Hway  market.  NOS  is  charged  a  clearing 
lee-i  and.  in  the  case  of  certain 
exchanges,  a  tran.saction  fee  is  also 
(diarged  in  certain  svmhols.  which  fees 
are  pa.ssed  through  io  the  Exchange.  The 
Exchange  currently  recoups  clearing 
and  transaction  charges  incurred  hv  the 
Exchange  as  well  as  certain  other  costs 
incurred  hy  the  Exchange  when  routing 
to  away  markets,  such  as  administrative 
and  technical  costs  a.ssociated  with 
operating  NOS,  memhership  fees  at 
away  markets.  Options  Regulatorv  Fees 
(“ORFs”)  and  technical  costs  as.sociated 
with  routing  options.  With  respect  to 
away  market  transaction  fees,  the 
Exchange  does  not  as.sess  actual 
tran.saction  fees  in  all  cases  todav,  hut 
rather  has  limited  fees  in  certain 
arcumstances.  In  tho.se  ca.ses  the 
Exchange  does  not  recover  all  of  its 
costs  for  routing  to  the  away  market."’ 

I  oday,  the  Exchange  amends  its 
Routing  Fees  to  reflect  amendments  to 
away  market  tran.saction  fees  hv  filing  , 
proposed  rule  changes.  The  Exchange  i 
jiropo.ses  to  eliminate  the  current  - 
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Routing  Fees  and  instead  a.sse.ss  the 
actual  away  market  fee  assessed  hv  the 
away  exchange  at  the  time  that  the  order 
was  entered  into  the  Exchange’s  trading 
sy.stem.  This  transaction  fee  would  he 
calculated  on  an  order-hv-order  basis 
since  dilferent  away  markets  charge 
diflerent  amounts.'*  The  Exchange 
analyzed  its  clearing  co.sts,^ 
tidministrative  and  technical  costs 
a.ssociated  with  operating  NOS, 
memhership  fees  at  away  markets  and 
legulatory  costs  in  determining  the  fixed 
lee  lor  routing.  With  respect  to  BATS 
BOX,  02.  OBOE,  ISE,  MIAX.  NYSE 
Amex  and  NYSE  Area  the  Exchange 
proposes  to  continue  to  a.sse.ss  SO.l  1  pc,- 
contract  in  addition  to  the  away 
market’s  tran.saction  fee."  While  this 
proiio.sal  does  not  change  the  fixed  cost 
a.s.se.ssed  to  away  markets  other  than 
Phlx  and  NOM.  the  Exchange  would 
a.sse.ss  the  actual  tran.saction  fees  that 
are  in  place  at  the  various  away  markets 
and  will  no  longer  limit  those 
tran.saction  fees  as  it  does  today  in 
certain  circum.stances."  While  clearing 
costs  have  recently  decreased,"’  the 
Exchange  would  continue  to  assess 
SO.l  1  per  contract  Because  of  other 
increased  costs.  Specificallv.  .several 
exchanges  have  increased  ORFs  or 
adopted  ORFs  and  the  Exchange 
in'oposes  to  asse.ss  the  .same  fixed  costs 
Routing  Fee  for  non-NA.SDAQ  OMX 
exchanges  despite  the  decreased 
clearing  fee." 


Ko'uUn„f^  '  H«)  (OkI(t 

■'  lti(!  Optidii.s  (A)r|)(ir<ilion  ("(KX,"') 

assos.M:.s  .SO.lll  |)(!r  (:c)nlnn:t  .side. 

yin  sdiiH^  c:ii.s(-.s  the  l-xr^ianoe  rule  ehence 

w  I,  nol.Kl  that  tl.e  l•■x,;hanf.e  w.ulfl  nnl  assess  tiu- 
■a.lual  transaclien  diarf;e.  l„,| amount 
M  here  the  transaction  fe.;s  at  an  awav  inai  k.!t  were 
liiKner  tlian  other  markets. 


'■This  is  similar  to  the  methodolouv  utilized  hv 
l.M.  m  as.se.ssmo  Koutinj-  l-'ees.  Sar  I.Sli's  l•'ee 
.Scheduli!. 

■(XX;  recently  amended  its  clearins  lee  Irom 
Ml.0 1  per  contract  side  to  .-SO.Ol  percontract  side 
Sr,-  .Swairities  i;xchan}-e  Act  K.dease  No. 

. . . . . 

"The  , SO.l  1  p,M-  contract  lixed  lee  would  apply  to 
all  options  exchanges  other  than  I’hlx  and  .NO\i 
1  lie  hxchanKe  anticipates  that  it  other  options 
exc.hanses  .are  approved  hv  the  Commission  alter 
he  hlms  (d  this  proposal,  tho.se  exchan«es  would 
heas.se.ssed  the  SO.l  1  percontract  lee  applicable  to 
all  other  oiitions  exchanses.”  The  Kxchanue 
currently  as.se.s.ses  .SO.  1 1  jier  contract  lor  costs 
iiK.'uiTTfd  l)y  tIu! 

•’  I’oday  the  lixchaiif-e  caps  certain  Koutin;.  Fees 

O  vve’r’  'he  Kxchansecaps 

ihy  .S.  NA  SF  Area  and  HX  Options  Routiii}.  Fees  at 
.S0.04  |)er  (;ontract. 

"’.S'ofMiote  7. 

1  c  oMur''  hicreased  its  OKI'  Irom  S.OOO.a 

.  .S.0(m.S  per  contract.  Srr  .Securities  l•;xchanKe  Act 
Release  No.  (iH4«0  (Decemher  10.  2012)  77  FR 
70110  (Decemher  20.  2012)  (.SR-CI!0|-:-2(n2-i  l«) 

(.2  recently  increa.seil  its  ORF  Irom  $.001.5  to  5.002 
per  contract.  Srr  .Securities  Fxchan»e  Act  Relea.se 
No.  (.11470  (Decemher  10.  2012).  77  I'R  70111 
(D.H:emher  20.  2012)  (.SR-A;2-201  2-040).  NY.S)' 
Ame.x  recently  increased  its  ORF  Irom  SO.004  to 
soot).,  per  contract.  .See  Securities  Fxchanf-e  Act 
Release  No.  (.Hl}i:i  (Nmamiher  H.  2012).  77  FR  omiio 

(Noyemher  15.  2012)  (.SR-NY.SI;MKT-2012-54) 

o.\o  oo”"'  '"creased  its  ORF  Irom  ,S0.004 

to  .SO.00.5  per  contract.  .See  .Semirities  Fxchanoe  Act 
Release  No.  (.8174  (Novemher  7.  2012).  77  FR  07845 


I  h(!  Exchaiigo  also  analvzod  costs 
I  rclalod  to  routing  to  Phlx  and  NOM  and 
H!i-  dotormiimd  to  assess  a  lower  fee  of 
'g  SO.O.'i  jier  contract  as  comjiared  to  other 
away  markets  Because  NO.S  is  utilized 
hy  all  three  exchanges  to  route  orders. 

I  hlx,  BX  and  NOM  all  utilize  NOS 
which  lowers  the  cost  of  routing  to 
lho.se  markets  as  coinjiared  to  other 
away  markets.  In  addition  the  fixed 
costs  are  reduced  Because  NOS  is 
^  owned  and  ojierated  hy  NASDAQ  OMX 
and  the  three  exchanges  and  NOS  share 
common  technology  and  related 
operational  functioiis.  The  Exchange 
proposes  to  assess  a  .$().().'-,  per  contract 
lixed  lee  in  addition  to  the  away 
market’s  tran.saction  fee  to  route  to  Phlx 
and  NOM.  This  jiroposal  would  reduce 
tlie  fixed  fees  assessed  todav  on  average 
to  route  to  Phlx  and  NOM  from  .$0.1 1  to 
SO.O.'j  per  contract. 

,  For  all  Routing  Fees,  the  tran.saction 
toe  IS  based  on  the  away  market’s 
Iran.saction  fee  or  rebate  for  particular 
market  iiarticipants  and  in  the  case  that 
there  is  no  tran.saction  fee  or  rebate 
assessed  by  the  away  market,  the  onlv 
foe  a.s.se.ssed  would  he  the  .SO.O.l  or  .So  n 
])or  contract  fixed  fee  a.s.se.ssed  hy  the  ’ 
Exchange  to  recouji  its  costs.  The 
Exchange  pro])o.se.s  to  pass  along  any 
rebate  jiaid  by  iho  awav  market  where 
tliere  is  such  a  rebate,  today,  the 
Exchange  does  not  pass  aloiig  rebates. 
Any  rebate  available  would  be  netted 
cigainst  a  fee  asse.ssed  by  the  Exchange, 
for  examjile,  if  a  (ai.stomer  order  is 
routed  to  BOX,  and  BOX  offers  a 
(  ustcimer  rebate  of  $0.20  per  contract, 
the  Exchange  would  a.s.sess  a  $0.11  jier 
oontract  fixed  fee  which  would  net 
against  the  rebate  ($0.20  percontract  in 
this  example).  The  market  partici.iant 
tor  whom  the  Cu.stomer  contract  was 
routed  would  receive  a  $0.09  jier 
(  ontract  rebate.  Today  the  market 
participant  does  not  receive  a  rebate  and 
only  pays  the  current  Routing  Fees. 

As  with  all  fees,  the  Exchange  mav 
adjust  these  Routing  Foes  in  resiionso  to 
oompetitivo  conditions  hy  filing  a  now 
jiroposed  rule  change. 

2.  Statutory  Basis 

BX  believes  that  the  jirojiosed  rule 
changes  are  consistent  with  the 
provisions  of  Section  0  of  the  Act,"  in 
general,  and  with  Section  0(b)(4)  of  the 

(Novmnhor  14.  2(112)  (.SR-NY,SFAr..-.-,-2(n2-l  18) 

MIAX  nicmiDy  iicloplml  ;m  ()K|.'  ol  ,S0.()()4()  per 

o.nlnml  .si,l„.  .S'w,.  .SR-MIAX-2(n  2-()(i  („o(  v.it 
puh)ishofl). 

NA.SDAQ  iiml  HX  Rules  micl  I’hl.x  Rule 
U)K(l(m)(iii)(A). 

1.5  II.S.C.  781. 
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Act.'-*  in  particular,  in  that  tliny  i)roviao  a( 
for  the  (Kiuitabli!  allocation  of  roasonahlo  c( 
(Inns,  foes  and  other  charges  among  t( 

meinlxMS  and  issuers  and  other  persons  a' 
using  any  facility  or  system  which  13X  a: 
o|)erates  or  controls. 

The  Exchange  htdieves  that  the  a 

proposed  Routing  Fees  are  rea.sonahle 
hecanse  thev  seek  to  recoup  co.sts  that 
are  incnrrecl  hy  thci  Exchange  when  '■ 

routing  Customer,  Firm,  Market  Maker,  i 
Broker-Dealer  and  Professional  orders  to  i 
away  markets  on  hehalf  of  memhers. 

Each  de.stination  market’s  transaction 
charge  varies  and  there  is  a  cost  ’ 

incurred  hy  the  Exchange  when  routing  j 
orders  to  away  markets.  The  costs  to  the 
Exchange  incinde  clearing  costs, 
administrative  and  technical  co.sts 
associated  with  operating  NOS. 
memhership  fees  at  away  markets.  ORrs 
and  technical  costs  associated  with 
routing  options.  The  Exchange  heheyes 
that  the  proposed  Routing  Fees  would 
onahle  the  Exchange  to  re(X)ver  the  costs 
it  incurs  to  route  orders  to  away  markets 
in  addition  to  transaction  fees  assessed 
to  market  particii)ants  tor  the  execution 
of  Customer,  Firm,  Market  Maker, 
Broker-Dealer  and  Professional  orders 
hy  the  away  market.  S])(;cilically,  other 
options  exchanges  have  increased  ()R1‘S 
that  aro  assosstnl  i)or  transaction.*  *  Tho 
Exchange  believes  that  it  is  rea.sonahle 
to  reconj)  these  costs  borne  hy  the 
Exchange  on  each  transaction. 

In  addition,  the  Exchange  notes  that  it 
would  assess  a  fixed  fee  of  $0.11  per 
contract,  as  it  does  today,  for  costs 
incurred  hv  the  Exc;hange  with  respect 
to  non-NASDAQ  OMX  exchanges.  The 
Exchange  believes  that  the  pro])o.sed  lee 
i.s  rciasonahle  hecanse  while  the  clearing 
fee  itself  was  lowered  hy  OCC  (trom 
$0.03  to  $0.01  per  contract  side),  other 
fees,  such  as  ORFs,  have  increased  in 
recent  months.  The  Exchange,  in 
analyzing  its  actual  co.sts,  has 
determined  to  continue  to  assess  a  $0.11 
jier  contract  fee  to  represent  the  overall 
cost  to  the  Exchange  for  technical. 


1115  U..S.C:.  7«f(l))(4). 

rocontiv  incroascid  ilsORt  Iroin  .S.l)()()3 
lo  $.0085  par  conirar.l.  Sra  Sac.urilias  hxcliaiy^a  A(.t 
Roloasa  No.  (i848l)  (Dooamliar  11).  2012).  77  FR 
7(i  1 1 1)  (llocombar  2(i.  2012)  (.SR-( ;i5Ol-:-201 2-1 18). 
(■2  m  lillv  incioasad  its  OR)'  from  S.OOIS  to  S.002 
1)01-  oontrad.  .S'ao  .Soouritios  Fxdiango  Act  Ibdoaso 
No.  I.8471)  (llocomlMir  ID.  2012).  77  l-R 
(l)o,:.md.ar  20.  2012)  (.Sl^-C:2-2012-040)  N't  SR 
Amox  rocontiy  incroasod  its  OR);  Imm  .S0.t)04  to 
.S0.005  porcontrac-t.  .S’(!(?  .Socuritius  ‘i* 

Rcicaso  No.  08188  (Novomtmr  8.  2012).  /7  )  R  1.8180 
(Novomliar  15.  2012)  (-SK-NYSFMKT-Ml  2-54 
NY.S1-;  Area  roc.ontly  inc.roasod  its  (IRl-  Irom 
to  .S0.005  par  contract.  .Saa  .Sacairdias 
Ralaasa  No.  08174  (Novanil)ar  7.  2012).  77  I'R  1)784.) 
(Novamliar  14.  2012)  (SR-NY.SFAr(:a-2t)12-118). 
MlAX  racantiv  adoiitad  an  OR)'  of  .S0.004t)  par 

contract  sida.'.Saa  .SR-MIAX-201 2-00  (not  yat 

pidiiisliad). 


administrative,  clearing,  regulatory,  ext 

compliance  and  other  costs,  in  addition  roi 
to  the  transaction  fee  assessed  hy  the  exi 

ciway  market.  Also,  the  Exchiinge  will  f-n 
a.ssess  the  actual  transaction  tees  that  te 
are  in  jilace  at  the  v.iritnis  away  markets  rel 
and  wilt  no  longer  limit  those  i*' 

transaction  fees  as  it  does  today  in  ex 

certain  circumstances.  Ihe  Exi.hange  (-c 

believes  that  it  is  reasonable  lor  it  to  to 

rec.onp  its  actual  costs  associated  with  N 

routing  orders  to  away  markets.  BX  PJ 

Options  Participants  would  he  entitled 
to  receive  rebates  oitered  hy  away  <*. 

markets  with  this  proposal,  which  h 

rebates  would  net  against  fees  assessed  U 
1)V  the  Exchange  for  routing  orders.  1  lie  U 
Exchange  believes  lhat  the  opportunity  1 
to  collect  a  rebate  will  reduce  Routing  e 

In  addition,  the  Exchange  believes  t 

that  it  is  eciuitahle  and  not  unfairly  a 

discriminatory  to  assess  a  fixed  cost  of  t 
$0.11  per  contract,  which  is  mostly  i 

comprised  of  technology,  infrastrnctnre  i 

and  away  market  non-transaction  fee  i 

costs,  to  route  orders  to  non-NASDAQ  i 
OMX  away  markets  hecan.se  the 
Exchange  would  he  as.sessing  an  oveiall 
lower  fixed  fee.  While  the  clearing  co.st 
was  reduced,  other  fees  have  increa.sed 
and  therefore  the  Exc.hange  believes  that 
a  $0.11  per  contract  fee  continues  to  he 
rea.sonahle  because  it  represents  the 
co.sts  to  route  to  non-NASDAQ  OMX 
awav  markets.  The  proposed  ,$0.11  per 
I,  contract  fixed  fee  would  he  as.sessed 
uniformlv  nn  all  market  particijiants  m 
addition  to  the  actual  transaction  fees 
on  all  orders  routed  to  non-NASDAQ 
OMX  markets.  _  . 

The  Exchange  believes  that  it  is 
equitable  and  not  unfairly 
^  discriminatory  to  assess  a  fixed  co.st  of 
$0.05  per  contract  to  route  orders  to 
NASDAQ  OMX  away  markets  (Phlx  and 
NOM)  hecan.se  the  co.st,  in  terms  of 
actual  cash  outlays,  to  the  Exchange  to 
route  to  tho.se  markets  is  lower.  For 
,,  example,  co.sts  related  to  routing  to  1  hlx 
and  NOM  are  lower  as  compared  to 
other  away  markets  because  NOS  is 
utilized  hv  all  three  exchanges  to  route 
orders. NOS  and  the  three  NASDAQ 
\Ct  OMX  oiitions  markets  have  a  common 

data  center  and  staff  that  are  resiionsihle 
">•  for  the  dav-to-day  operations  of  NOS. 
Because  the  three  exchanges  are  in  a 
common  data  center.  Routing  Fees  are 
reduced  hecanse  costly  expenses  related 
to,  for  example,  telecommnnication 
lines  to  obtain  connectivity  are  avoided 
when  routing  orders  in  this  instance. 

•<'4  The  costs  related  to  connectivity  to 
route  orders  to  other  NASDAQ  OMX 

7845 

''  i(i S(!(!  fix  Ruins  at  Cliaptnr  VI.  Suction  1 1  ol  thn 

NASDAQ  and  HX  Options  Rules  anil  I’hlx  Rule 
108f)(in)(iii)(A). 


exchanges  are  de  minimis.  When 
routing  orders  to  non-NASDAQ  OMX 
exchanges,  the  Exchange  incurs  costly 
connei:tivity  charges  related  to 
telecomnumication  lines  ami  other 
related  co.sts.  The  proposed  fixed  fee  tor 
routing  orders  to  non-NASDAQ  OMX 
exchanges  is  therefore  increased  as 
compared  to  the  fees  for  routing  tirder.s 
to  NASDAQ  OMX  exchanges  (Phlx  and 
NOM),  $0.11  por  contract  versus  $0.05 
por  contract,  respectively.  The  proposed 
$0.05  per  contract  fixed  fee  would  he 
as.sessed  uniformlv  on  all  orders  routed 
to  NASDAQ  OMX  markets  in  addition 
to  the  actual  awav  market  transaction 
fee  assessed  hy  the  destination  nnirket. 

The  Exchange  also  believes  that  it  i.s 
equitable  and  not  unfairly 
discriminatory  for  market  participants 
to  receive  rebates  on  orders  routed  to 
awav  markets  that  pay  rebates.  Today, 
the  Exchange  does  not  pay  such  rebates 
when  routing  orders.  1  he  Exchange 
would  jjay  rebates  offered  hy  away 
markets  uniformly  to  market 
particiiJants  when  their  orders  are 
routed  to  a  destination  market  that 
offers  a  rebate.  _ 

The  Exchange  believes  it  is 
reasonable,  equitable  and  not  unfairly 
t  di.st:riminatory  to  pass  along  savings 
realized  hy  leveraging  NASDAQ  OMX  s 
infrastrncinre  and  scale  to  market 
narticipaiits  when  those  orders  are 
routed  to  Phlx  and  NOM.'"  Orders  are 
routed  to  away  markets  in  accorrlance 
with  Exchange  rules  based  on  price."' 
Market  jiarticipants  may  submit  orders 
to  the  Exchange  as  ineligible  for  routing 
or  “DNR”  to  avoid  incurring  the  Routing 
Fees  propo.sed  herein.'” 

B.  Or<’anixation’s 

iSfnfemen/  on  Biu'don  on  Competition 
BX  does  not  believe  that  the  iiropo.sed 
rule  change  will  impose  any  burden  on 
conqietition  not  necessary  or 
*  appropriate  in  furtherance  of  the 

1  pnrpo.ses  of  the  Act.  1  he  Ext.hange 
^  believes  that  the  rule  change  would 
allow  the  Exchange  to  recoiqi  its  co.sts 
when  routing  orders  designated  as 
available  for  routing  hy  the  market 
-  participant.  BX  Options  Participants 

!  mav  choose  to  mark  the  order  as 
^  ineligible  for  routing  to  avoid  incurring 
these  fees.^”  Today,  other  ojitions 


i^Totliiy.  Itie  F;xt:hiinf>e  asses.ses  a  SO.l  1  per 
cuulraet  fixeil  lee  for  roulins  orders  to  iMilx  and 
NOM.  Hull  lee  is  iiroposed  to  be  redueed  l'>  <'  y!'  ' 
poreonlraet  fixed  lee.  which  would  he  in  addition 
to  the  actual  transaction  lee  assessed  hy  the  awa\ 
market. 

'« .S(.-e  BX  Rules  at  Chapter  XU  (Options  Order 
Protection  and  Locked  and  Crossed  Market  Rules). 

'•'.See  BX  Rules  at  Chapter  VI.  .Sec.tion  11(e) 
(Order  Routiii})). 

^1)  .See  BX  Rules  at  Chapter  VI.  .Section  1 1(e) 
(Order  Routing). 
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exchanges  also  assess  similar  fees  to 
recoup  costs  to  route  orders  to  away 
markets.  With  re.spect  to  routing  to  I’hlx 
and  NOM  at  a  lower  cost  as  comj)ared 
to  other  away  markets,  the  Exchange 
does  not  believe  that  the  proposed 
amendments  to  increase  those  fees, 
while  maintaining  the  .same  fee 
differential  imj)oses  a  burden  because 
all  market  participants  would  he 
assessiid  the  same  fees  depending  on  the 
away  market.  Also,  the  Exchange  is 
proposing  to  recouj)  costs  incurred  only 
when  members  nMiuest  the  Exchange 
route  their  orders  to  an  away  market. 

The  Exchange  is  j)assing  along  savings 
realized  by  leveraging  NASDAQ  OMX’s 
infrastructure  and  scale  to  market 
j)articipants  when  tho.se  orders  are 
routed  to  Fhlx  and  NOM  and  is 
providing  those  saving  to  all  market 
participants.  Finally,  the  Exchange 
routes  orders  to  away  markets  when;  the 
Exchange's  disseminated  hid  or  offer  is 
inferior  to  the  national  best  hid  (best 
offer)  (“NBBO")  price  and  based  on 
|)rice  first 

O.  Salf-IU^giildtorv  Organization’s 
Statonunit  on  Oonnnonts  on  Ilia 
Proposed  Pale  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  (luinge  and  Timing  for 
(Commission  Action 

The  foregoing  rule  change  has  l»;come 
effective  pursuant  to  Section 
l‘)(h)(H)(A)(ii)  of  the  Act.--  At  any  time 
within  (it)  days  of  the  filing  of  the 
j)ropo.sed  rule  change,  the  (Commission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  appears  to  the 
(Commi.ssion  that  such  action  is 
necessary  or  aj)propriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  If  the  (Commi.ssion 
takes  such  action,  the  (Commission  shall 
institute  proce(;ding.s  to  determine 
wh(;ther  the  proj)osed  rule  should  he 
aj)proved  or  disapproved. 

IV,  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he;  submitted  by  any  of 
the  following  methotls: 

.Sjrr  HX  Rulo.s  iil  Oliiiptcr  XII  (Options  OrdcT 
I’rohiclion  hiuI  Locked  iind  Crossed  Market  Kidiis). 

“l.'jlL.S.C;.  7Ks(l))(:j)(A)(ii). 


Fleet  ionic  Comments 

•  Use  the  (Commission’s  internet 
c;omment  form  (http://\\'\v\v. sec.gov/ 
rn les/sro.  sht ml),  or 

•  Send  an  email  to  rnle- 
comments@.sec.gov.  Fhtcist;  include  File 
Number  SR-13X-2()13-()().'j  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizah(;th  M.  Murphy.  Secretary, 
Securities  and  FCxchange  (Commi.ssion. 
100  F  Street  NE..  Washington,  D(C 
20.^49-1000. 

All  suhmi.ssions  should  refer  to  File 
Number  .SR-BX-201 3-00.'j.  This  file 
number  .should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  jtroce.ss  and  revittw  your 
comments  more  efficiently,  ])le<i.se  use 
only  one  method.  The  Commission  will 
jio.st  all  comments  on  the  (Commission’s 
Internet  Web  site  (http://\v\v\v. sec.gov/ 
rnles/sro.shtml).  Copies  of  the 
submission,  all  suhsetiuent 
amendments,  all  written  .statem(;nts 
with  res]iect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  writt(;n 
communications  relating  to  the 
])roposed  rule  change  between  the 
(Commission  and  any  per.son,  olh(;r  than 
those;  that  may  he;  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .'i  IJ.S.C.  .'j.‘52.  will  he 
available  for  Wi;l)  site  viewing  and 
printing  in  the  (Commission’s  Buhlic 
Reference  Room,  100  F  Street  NE., 
Washington,  D(C  20.'>49,  on  official 
business  days  between  the  hours  of 
1  ():()()  a.m.  and  3:00  p.m.  (Copies  of  such 
filing  also  will  he;  available;  for 
inspe;e:tie)n  anel  e:opying  at  BX’s 
])rine:ipal  e)ffie:e;.  All  ce)mme;nt.s  re;e:e;ive;el 
will  he;  ]jo.ste;el  without  e;hange;;  the; 
Ce)mmis.sion  eloe;.s  not  eelit  pe;r.se)nal 
ielenlifving  infe)rmatie)n  from 
submissions.  Ye)u  shoulel  submit  only 
infeermation  that  ye)u  wish  te;  make; 
available  ])ul)lie:ly.  All  suhmissiejiis 
shenilel  re;ie;r  te;  File;  Number  .SR-BX- 
2013-00.'i,  anel  sheiulel  he;  suhmitteel  een 
e)r  he;iore;  Fe;hruary  20,  2013. 

For  llie;  (Ceeminission.  1)V  llie;  Division  of 
'I'raeling  and  Markets.  |)nrsnanl  le;  (le;l(;gale!(l 
aiillieerily.- ' 

Ke:vin  M.  0’Ni;ill, 

Deputy  Secretary. 

IFK  Ooc.  2()i:{-e)nHi<)  FiliKl  H:4,5  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68734;  File  No.  SR-ICEEU- 
2013-01] 

Self-Regulatory  Organizations;  ICE 
Clear  Europe  Limited;  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  To 
Extend  Member  Liability  for  Payment 
Obligations  to  the  Clearing  House 

lannary  2.t,  2013. 

Pursuant  to  Se;e;tie)n  19(h)(1)  e)f  the; 
Se;e:uritie;s  Exchange;  Ae;t  of  1934 
(“Ae:t”),'  anel  Rule;  19h-4  the;re;unele;r,^ 
nolie;e;  is  he;re;hy  give;n  that  e)n  January 

10,  2013,  ICCE  (Cle;ar  Eureipe;  Limite;el 
(“KCE  (Clear  Eurojje;”  or  the;  “(CCle;aring 
He)use;”)  file;el  with  the;  Se;e;uritie;s  anel 
Exe;hange;  (^Commission  (“(CeHnmi.ssieui” 
e)r  “SE(C”)  the;  ])ro])e).se;el  rule;  e:hange; 
ele;se;rihe;el  in  lte;ms  1  anel  11  holow,  whie:h 
Items  have  been  substantial ly  ])re;])are;el 
by  ICCE  Cle;ar  Europe.  The;  (^eHumissiein  is 
publishing  this  Notie:e;  anel  Oreler  to 
se)lie:it  e:e)mme;nts  e)n  the;  jireijieiseel  rule; 
e:hange;  freim  inte;re;ste;el  perseins  anel  to 
cippreive  the  ])re)pe).se;el  rule;  e:hange;  em  an 
ae:e:e;le;rate;el  heisis. 

I.  (Cle;aring  Agency’s  Statement  of  the 
Terms  of  Substance  of  the  Proposed 
Rule  (Change 

KCE  (Cle;ar  Eure)])e;  submits  j)re)pe).se;el 
iimeaulments  te;  Parts  2  anel  3  eif  its  Rule;s 
anel  (CDS  Pre)e;e;elure;.s  te;  clarify  a  (Clearing 
Member’s  ongeiing  payment  eihligation 
te;  KCE  Clear  Europe;  with  re;spe;e:t  te; 
e;ie;e;tre)nic  payment  tran.sfe;r.s.  KCE  (Cle;ar 
Eure)])e  pre)])e).se;s  te;  amenel  I’art  3  eif  the; 
KCE  (CClear  Europe;  Rules  te;  state;  when  a 
(Cle;aring  Member’s  jiayment  ohligatiein 
has  l)e;e;n  satisfi(;el  or  elischargeel.  I^art  2 
woulel  he  re;viseel  te;  furthe;r  e;larify  the; 
a])plie:ation  of  the  ame;nelnu;nt.s  to  Part  3. 
The  othe;r  jiropeiseel  e:hcmges  in  the;  K"E 
Clear  Eureipe  CDS  Pre)e:e;elure;.s  re;fl(;e:t 
elrafting  e:larificatie)n.s  in  Se;e:tion  8.8(a), 
anel  ele;  not  affe;ct  the;  .sul)stane:e;  of  the; 
KCE  (Clear  Eureipe;  CDS  Proe;e;eiure;s.  All 
e:a])italizeel  terms  imt  defineel  herein  are; 
elefineel  in  the;  Rules  or  CDS  Proe:e;elure;.s. 

11.  (Clearing  Agency’s  Stat(;ment  of  the 
Purpose  of,  anel  Statutory  Basis  for,  the 
Proposed  Rule  (Change 

In  its  filing  with  the;  (Commissie)!!,  KCE 
(Cle;ar  Euiojk;  ine:luele;el  .state;me;nt.s 
e;e)ne;e;rning  the;  juirpeise  e)f  anel  basis  leer 
the  pre)])ose;el  rule;  e:hange;  anel  eli.se;us.se;el 
any  e:e)mme;nts  it  re;e:e;iveel  ein  the; 
pre)]K).se;el  rule;  e;hange;.  The;  text  e)f  the;.se; 
statements  may  he;  examineel  at  the; 
plae:e;.s  s|)e;e:ifie;el  in  item  III  he;le)w.  KCE 
Clear  Euro])e;  has  pre;i)are;el  summarie;s, 

'  l.'j  IL.S.C.  7Ks(l))(1). 

-17  t:i  R  24().1<)l)-4. 


6372 


Federal  Register / Vol.  78,  No.  20/ Wednesday,  January  30,  2013 /Notices 


.set  forth  in  .sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
.statements.’ 

I  A)  ('Aeai'ing  Agancv’s  Statani^nt  of  th(^ 
Purposi^  of,  (111(1  Stdiutory  Basis  for,  tho 
Propo.sod  Halo  (Jhanyc 

In  response  to  issues  rai.stul  l)y  the 
Bank  of  England  as  overseer  of  its 
payment  arrangements,  ICiEtilear 
Eiiro])e  is  suhmitting  ])ropo.sed 
amendments  that  are  intended  to  reduce 
the  unsecured  credit  risk  to  KiE  (dear 
Europe  in  its  ))ayment  system.  'Fhe 
])roposed  amendments  re-allocate  this 
unsecured  credit  risk  hy,  among  other 
things,  stating  the  conditions  under 
which  Clearing  Members’  payment 
obligations  arc;  deemed  to  have  been 
satisfied  or  discharged  and  clarifying 
the  liability  with  respect  to  jiayments 
not  meeting  those  conditions. 

ICE  Clear  Europe  proj)o.ses  to  revise 
Rule  301(11  ill  its  Rulehook  so  Clearing 
Memlxii’s  are  deemed  to  have  satisfied 
or  di.scharged  })ayment  obligations  when 
thnn;  conditions  are  met.  First,  Rule 
301(ll(i)  would  recpiire  that  the  relevant 
electronic  transfer  of  funds  is  actually 
received  hy  tlu;  (dealing  House  in 
unencnmhered,  fidlv  cleared  and  fullv 
available  funds  in  Kdi  Clear  Europe’s 
(ilearing  House;  Account  at  an  Aji])roved 
Financial  In.stitution  (“AEI”),  provided 
that  the  AFl  is  not  sul)j(;ct  to  an 
Insolvency.  Second,  Rule  3()l(ll(ii) 
would  juovide  that  if  the  AEI  is  not  a 
Concentration  Bank,  the  AFl  must  have 
fully  performed  its  concentration 
function  in  respee:t  of  the  payment  in 
(piestion,  hy  e:om])leting  the  transfer  of 
funds  from  ICE  Clear  Euro])e’.s  account 
at  the  AFl  to  Kd*]  Clear  Eurojje’s 
concentration  account  at  a 
Concentration  Bank  (which 
Concentration  Bank  is  not  subject  to  an 
Insolvency).  Payments  transferred  to  ICE 
Clear  Europe’s  concentration  account  at 
a  Concentration  Bank  must  he  in  the 
form  of  unencumh(;r(;d.  fidly  (deared 
and  fully  available  funds,  reijresenting 
(a)  in  the  case  of  a  payment  unrler  KiE 
Clear  Europe  Rule  3()2(a),  a  net  amount 
rellecting  all  payments  j)rocessed 
through  that  AFl  in  re.sjject  of  all  calls 
on  or  payments  to  all  Clearing  M(;mher.s 
using  that  AFl  under  Rule  3()2(a)  in 
res]iect  of  the  Business  Day  in  {piestion; 
or  (h)  in  the  ca.se  of  a  jiayment  not  und(;r 
I(]E  Clear  Euro]K;  Rule  3()2(a)  (hir 


‘'I'ho  Commission  liiis  modifiod  llu!  loxi  ol  tiu; 
summarios  pr(!|)an!d  l)V  Kdv  Cl(!ar  liui'op(!  pursuant 
to  discussions  with  ICK  Clear  luiroiio  l)y  l(du|)lu)m! 
on  lauuarv  22,  201  :i  (among  I’atrick  IJavis.  Mead  ol 
Legal  and  Company  .Secretary,  ICL  (dear  Lurope: 
(Jena  Cn,  .Simior  .Special  Counsel.  SLCJ;  and  Zacharv 
Hunter.  Attorney- Advisor.  .SIJC)  and  on  lannary  24. 
201  ;i  (among  the  .same  parties,  with  thi!  addition  id 
(JeolTrev  B.  Coldman.  Partner.  .Shearman  &  .Sterling 
LLP). 


example,  a  payment  for  an  intra-dav 
margin  call  or  an  ad  hoc  transfer  of 
additional  cash  Permitted  Cover  to  ICE 
(d(;ar  Eurojie),  the  amount  ntceived  from 
the  Clearing  Member  that  is  seeking  to 
make  the  p.iyment  in  (pie.stion.  Third, 
Rule  3()1(f)(iii)  would  provide  that,  for 
piiyments  under  Rub;  3()2(a)  only,  the 
AFl  (including  if  it  is  a  Concentration 
Bank)  has  made;  all  rel(;vant  payments 
under  Rule  3()2(a)  dut;  to  the  (ilearing 
Member  and  other  Clearing  Members  (in 
its  cajiacity  as  an  AFl  or  Concentration 
Bank)  in  rtispect  of  the  Busine.ss  Day  in 
(juestion. 

1(]E  Clear  Euro|)e  also  pro])o.s(;.s  to 
revise  Rule  301(0  to  clarify  ICE  Clear 
Europe’s,  its  Chxiring  Members’,  and  an 
AFI’s  rights  or  liahiliti(;s  in  the  (tvent  the 
AFl  fails  to  make  a  payment  referred  to 
und(;r  Rule  301  (f).  Sjiecifically,  Rule 
301(f)  would  provide  that  nothing  in 
Rule  301(f)  HLstricts  or  prevents  KiE 
Clear  Eurojie  or  any  Clearing  Member 
from  making  any  claim  against  an  AFl 
which  has  failed  to  make  a  jiayment 
und(;r  Rule  301(0.  hi  jiarticular,  the 
Clearing  House  will  not  he  deemed  to 
have  had  any  loss,  liability  or  shortfall 
made  good  or  whole  vis-a-vis  an  AFl  hy 
virtue  of  any  further  jiayment  liv  a 
Clearing  Member  in  addition  to  an 
attemjited  jiayment  not  credited  to  its 
account  as  a  riisult  of  Rule  301(f). 
Additionally,  an  AFl  which  has  failed  to 
make  any  jiayment  undetr  Rule  301(0 
will  remain  fully  liable  to  the  Chiaring 
House  or  relevant  Chiaring  Member  for 
any  such  failed  jiayment  or  account 
balance  notwithstanding  a 
reimbursement  or  additional  jiayment  as 
between  a  Clearing  Member  and  the 
(deal  ing  House. 

Further,  ICE  Clear  Eurojie  jirojio.ses  to 
revi.se  Rule  301(0  to  clarify  ICE  Clear 
Eurojie’s  jirocedures  in  the  event  a 
jiavment  fails  to  m(;et  the  ritcjuirements 
of  Rule  301(f)(i)-(iii).  In  e.s.sence,  ICE 
Clear  Eurojie  must  first  notify  the 
(deal  ing  Member  of  the  failed  jiayment 
and  re(ju(;.st  that  it  make  the  jiayment 
using  alternative  means  before;  ICE  (dear 
Eurojie  may  declare  that  the  Clearing 
Member  is  subject  to  an  Event  of 
Default.  ICE  Clear  Eurojie  would  not 
declare  an  Event  of  D(;fault  unless  and 
until  the  (ilearing  Member  failed  to 
make  the  latter  jiayment  (other  than 
solely  due  to  the  ojieration  of  eitht;r 
Rule  301(f)(ii)  or  Rule  301(0(iii).  hi 
addition.  Rule  301(0  would  jirovide  that 
Kdi  Clear  Eurojie  will  return  any  funds 
recovered  from  the  AFl  if  the  Clearing 
Member  satisfied  its  jiayment 
oliligations  through  an  additional 
Jiavment  that  comjilies  with  the  Rule. 

In  Jiarticular,  Rule  301(0  would 
Jirovide  that,  in  the  event  that  (a)  a 
Jiayment  is  received  into  an  ICE  Clear 


Eurojie  Account  at  an  AFl  hut  the 
reejuinanents  of  Rule  3Ol(0(ii)  or  Rule 
3Ol(0(iii)  are  not  satisfied;  (h)  an 
affected  Clearing  Memher  has  satisfied 
its  Jiavment  oliligations  through  an 
additional  jiaynu;nt  which  comjilies 
with  the  rcicjuirements  of  Rule  301(0: 
and  (c)  ICE  (dear  Eurojie  makes  a 
r(;covery  or  irrevocably  rec(;ive.s  any  jiart 
or  full  Jiayment  from  the  AFl  into  one 
of  its  ai.counts  at  a  (dincentration  Bank 
(which  Concentration  Bank  is  not 
subject  to  an  Insolvency),  then  ICE  Clear 
Eurojie  will  make  jiayment  to  affected 
(d(;aring  Memli{;rs  in  resjiect  of  the 
recovery  or  receijit  actually  made  by  ICE 
Clear  Eurojie,  net  of  I("E  Clear  Eurojie’s 
costs  and  exjien.ses.  jiro  rata  in 
jirojiortion  to  the  amounts  of  the 
original  missed  jiayments  of  each 
affected  Clearing  Memher. 

ICE  Clear  Europe  also  jirojio.ses  to  add 
new  Rule  301(1)  to  provide  clarification 
n;garding  the  satisfaction  of  ICE  (dear 
Eurojie’s  obligations  to  its  (deal  ing 
Members,  jiroviding  that  K^E  Clear 
Eurojie’s  obligations  have  Inien  satisfied 
or  discharged  when  the  relevant  Cr(;dit/ 
Debit  Payment  Transfer  Order  arisets. 
Sjiecificallv,  ni;w  Rule  301(1)  jirovides 
that  “|a|ny  jiayment  due  to  a  Cli;aring 
Memh(;r  from  I(d^  Cl(;ar  Eurojie  will  he 
recognized  as  having  h(;en  duly  made, 
and  ICiE  Ch;ar  Eurojie’s  obligations  in 
resjiect  thereof  shall  he  treated  as  having 
been  satisfied  and  di.scharg(;d,  at  the 
time  that  the  relevant  (iredit/Dehit 
Payment  Transfer  Order  arises  relating 
to  such  Jiayment  (or,  if  the  (ihiaring 
Member  or  AFl  is  not  a  Partieijiant. 
would  have  arisen  were  the  Clearing 
Memher  or  AFl  to  have  been  a 
Partieijiant),  jirovided  that  KiE  (dear 
Eurojie  has  reason  to  believe  that  the 
(dt;aring  House  Account  from  which 
Jiayment  is  to  he  made  has  sufficient 
funds  or  credit  on  Account."  This 
jirovision,  like  the  jirojio.s(;d 
amendiurmts  to  Rule  301  (f),  is  intended 
to  re-allocate  the  risk  of  unsecured 
credit  losses,  rather  than  concentrating 
it  with  ICE  Clear  Eurojie. 

Finally.  Rule  200(c)  would  be  r(;vi.sed 
to  state  that  neither  Rules  301(f)(ii)-(iii) 
nor  Ride  301(1)  .shall  ajijily  to  jiavments 
made  or  rec(;ived  aft(;r  tlu;  Insolvency  or 
an  Event  of  Default  as  aforianentioned 
in  resjiect  of  ICE  (dear  Eurojie. 

ICE  Cl(;ar  Eurojie  believes  that  the 
jirojio.sed  rule  change  is  consistent  with 
the  reejuirements  of  Section  17A  of  the 
Act  and  the  regulations  thereunder 
ajijilicahle  to  it.  Sjiecificallv,  ICE  Clear 
Eurojie  believes  that  the  jirojiosed  rule 
change  will  imjirove  the  finality  and 
accuracy  of  its  daily  s(;ttloment  jirocess 
and  reduce  the  risk  to  (bearing  House  of 
.settlement  failures,  thereby  jiermitting 
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the  accurate  clearing  and  settlement  of 
cleared  transactions. 

(If)  (^loann}>  Afit^ncy’s  Stdlcnuuit  on 
liiirdon  on  (jOinpotHion 

ICK  (3ear  linrope  does  not  believe  the 
proposed  rule  change  would  have  any 
iin])act.  or  impose  any  burden,  on 
competition. 

((^)  (jloaring  Agoncy’s  Stotoinont  on 
(A)nnnonfs  on  tho  Proposed  linle 
CAutngo  liecoivod  From  Mmnhors, 
Faiiiripants,  or  Olhors 

K'E  (dear  Europe  has  solicited  written 
comments  relating  to  the  j)ro])osed  ride 
change,  hut  has  not  received  any  written 
comments  to  date.  l(',l!l  (dear  Europe  will 
notify  the  (dimmission  of  any  written 
comments  received  by  ICE  Clear  Enrojie. 

III.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consi.slent  with  the  Act. 
('.omments  may  he  submitted  by  any  of 
the  following  methods: 

Floctronk:  (Jonnnonls 

•  Use  the  Commission's  Internet 
comment  form  (httpd/www’.soc.gov/ 
rnl(;s/sro.shtinl)\  or 

•  Send  an  email  to  rnlo- 
connn(mts@so(:.gov.  I’lea.se  include  File 
Number  SR-l(diEl  1-201 3-01  on  the 
subject  line. 

Pnpor  (kmnncnis 

•  Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Murphy.  .Secretary, 
.Securities  and  Exchange  (dmnnission. 
100  F  .Street  NE.,  Washington,  IX; 

20.'>49. 

All  submissions  should  refer  to  Fdle 
Number  SR-lCEEl  1-201 3-01.  This  file 
mnnher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(dimmission  process  and  review  your 
comments  more  efficiently,  jilease  n.se 
only  one  method.  The  Comnnssion  will 
post  all  comments  on  the  Commission's 
Internet  Web  site  (http://\\  \\  \v.so(:.gov/ 
rnlHs/sro.slitml).  (Copies  of  the 
.snhmi.ssion.  all  snhseipient 
amendments,  all  written  statements 
with  respect  to  the  projio.sed  ride 
change  that  are  filed  with  the 
(dimmission,  and  all  written 
communications  relating  to  the 
pro|)o.sed  rule  change  between  the 
('.ommission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
jirovisions  of  .1  U..S.(^  .5.52.  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  Commission's  Public 
Reference  Room.  100  F  .Street  NE.. 


Washington,  IX"  20549  on  official 
hnsine.ss  days  between  the  hours  of 
10:t)0  a.m.  and  3:00  ji.m.  (Copies  of  such 
filings  will  al.so  he  available  for 
inspection  and  copying  at  the  jirincipal 
office  of  1CI‘]  (3ear  hhirope  and  on  ICE 
(dear  Europe's  Web  site  (hti})s:// 
www’.tboica.com/pnblicdocs/ 
rog  1 1  lotorv  Ji  li  ngs/ 

0  no  1 3  JCAill  SFX'j.pdO.  All  comments 
received  will  he  po.sted  without  change: 
the  (dimmission  does  not  edit  personal 
identifying  information  from 
submissions.  Yon  should  submit  only 
information  that  yon  wish  to  make 
available  jmhliclv.  All  snhmi.ssions 
should  refer  to  File  Number  .SR-lCIiElJ- 
2013-01  and  should  he  submitted  on  or 
before  February  20.  2013. 

IV.  (Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  (Change 

Section  19(h)  of  the  Act^  directs  the 
Commission  to  a])])rove  a  jiroiiosed  rule 
change  of  a  self- regulatory  organization 
if  it  finds  that  such  proposed  rule 
change  is  consistent  with  the 
reiinirements  of  the  Act  and  the  rules 
and  regulations  thereunder  aj)])lical)le  to 
snc:h  organization.  Th.e  Commission 
finds  that  the  pro|)osed  rule  change  is 
consistent  with  the  reiinirements  of  the 
Act,  in  jiarticnlar  the  reiinirements  of 
Section  17A  of  the  Act,^’  and  the  rules 
and  regulations  thereunder  applicable  to 
KCE  (Clear  Europe.  .Specifically,  the 
(Commission  finds  that  the  propo.sed 
rule  change  is  consistent  with  Section 
17A(h)(3){F)  of  the  Act,  which  requires, 
among  other  things,  that  the  rules  of  a 
registered  clearing  agency  he  designed 
to  assure  the  .safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  re.sponsihle.“  As  the 
propo.sed  rule  change  is  intended  to 
reduce  un.secureil  credit  ri.sk  to  ICE 
Clear  Europe  in  its  payment  systems,  by 
means  of  stating  the  conditions  under 
which  (Clearing  Members’  payment 
obligations  are  deemed  to  have  been 
satisfied  or  discharged  and  clarifving 
the  liability  with  respect  to  payments 
not  meeting  tho.se  conditions,  the 
propo.sed  rule  change  is  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  the  cu.stoily  or 
control  of  KCE  (Clear  Europe. 

ICE  (Clear  Europe  has  requested  that 
the  ("ommission  approve  the  propo.sed 
rule  change  on  an  accelerated  basis.  The 
Bank  of  England  has  indicated  that 


^  l.S  II..S.(;.  78s(l)). 

■  l.")  78()-l.  Ill  approving  thi.s  proposod 

ruin  cliango.  Ilio  Coinniission  lias  considoriHl  Iho 
|iro|M)si!d  riilo's  impact  on  oliicioncv.  coiniiotilion, 
and  capital  iorination.  l.S  ll..S.(',.  78c(r). 

'■l.S  ll.S.C;.  78(1-1  (l))(;t)(F). 


implementation  of  the  jirojio.seil  rule 
change  would  mitigate  to  a  significant 
extent  the  unsecured  credit  risk  to 
which  1("E  (Clear  Europe  is  currently 
exjioseil.^  Based  on  the  foregoing,  the 
(Commi.ssion  finds  good  cause  for 
iiccelerating  ajijiroval. 

V.  (Conclusion 

//  is  iboroforo  ordorod,  pursuant  to 
.Section  l‘)(i))(2)  of  the  Act,  that  the 
proposed  rule  change  (.SR-1(CEEIJ-2()13- 
01)  is  aj)})roved  on  an  acc.elerated  basis. 

I'or  till!  (Conimissioii  liy  tlio  Division  of 
Trailing  iinil  Markols,  piirsnanl  to  ilologaloil 
anlhurily.” 

Kevin  M.  O’Neill. 

Dap II ty  Sacratdi  x 

IKK  Hoc.  2l)i:i-l)1t)():i  riled  8:4.S  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68713;  File  No.  SR-EDGX- 
2013-01] 

Self-Regulatory  Organizations;  EDGX 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Fees  for 
EdgeBook  Attributedsw 

lanuary  23.  2013. 

Pursuant  to  .Section  19(l))(l)  of  the 
.Securities  Exchange  Act  of  1934  (the 
“Act”),'  and  Rule  19h-4  thereunder,- 
notice  is  hereby  given  that  on  January 
15,  2013  EDGX  Exchange,  Inc.  (the 
“Exchange”  or  “fCIXCX”)  filed  with  the 
.Securities  and  Exchange  (Commission 
(“Commission’')  the  jiroposeil  rule 
change  as  described  in  Items  I  anil  II 
below,  which  items  have  been  priqiareil 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  jiroposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  (Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposeil  Rule  Change 

The  Exchange  jirojioses  to  (i)  charge 
Members"  anil  non-Memhers  fees  for 
internal  and  external  distribution  of 
EdgeBook  Attrihuteil’’'^'',  the  Exchange’s 
attributed  hook  feed,  and  (ii)  offer  a  new 
incentive  program  for  Members  that 
choose  to  attribute  orders  on  the 
Exc.hange  (the  “Edge  Attribution 


'  I'ldiiconriiriinct;  on  |;iiniarv  1 1. 21)1. 'i,  iimong 
Koliloh  Mi.  lvS-l>in  Oviirsighl  Toiim.  Hank  of 
I'ingland;  josoph  Kamnik.  Assistant  Iliriiclor,  .SlXi: 
liana  Dii.  Sonior  .Spacial  (iounsid.  .SEC;  and  Zachan 
Hmilnr.  Allornny- Advisor.  .SEC. 

■’  17  CEK  2l)l).:H)-.3(a)(12). 

'  IS  U.S.C.  78s(l))(l). 

-  17  Cl  R  24l).1<)l)-4. 

■*As  dofino'l  in  Ridi!  l..S(n). 
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Incentive  l^rogram”).  All  of  the  change.s 
described  herein  are  a])plical)le  to  EDCJX 
Members  and  non-Memhers,  except  for 
the  Edge  Attribution  Incentive  Program, 
which  is  applicable  only  to  EDGX 
Members.  The  text  of  the  ])roposed  rule 
change  is  available  on  the  Exchange’s 
Internet  Web  site  at 

wivw.diractcdgH.com,  at  the  Exchange’s 
principal  office,  and  at  the  Public 
Reference  Room  of  the  (lommi.ssion. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ghange 

In  its  filing  with  the  Gommission,  the 
self-regulatory  organization  included 
.statements  concerning  the  jjurpose  of 
and  basis  for  the  propo.sed  rule  c.hange 
and  di.scussed  any  comments  it  received 
on  the  |)roj)osed  rule  change.  The  text 
of  these  statements  may  he  examined  at 
the  jjlaces  s])et:ified  in  Item  IV  below. 
The  self-ixigulatory  organization  has 
jirepared  summaries,  set  forth  iu 
.sec.tions  A,  B  and  G  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  S(df-Utigulatory  Orffanizat ion's 
Stdtoiiwnt  of  tin;  Purpose  of.  and  tho 
Stdtiitorv  Basis  for,  tho  Proposed  Buh; 
Change 

1.  Purpose 

In  SR-EDGX-2m  1-18,‘*  the  Exchange 
made  available  the  ElXiX  Book  Feed 
(“EdgeBook  Depth  X’’^'”)  to  Members 
and  non-Memhers.  EdgeBook  Depth 
X‘^^^  is  a  data  feed  that  contains  all 
orders  for  securities  trading  on  the 
Exchange,  including  all  displayed 
orders  for  listed  securities  trading  on 
EDGX,  order  executions,  order 
cancellations,  order  modific:ations,  order 
identification  numbers  and 
administrative  me.ssages.  EdgeBook 
D(!])th  X’’'^'  offers  real-time  data,  therehv 
allowing  Member  firms  to  more 
accurately  price  their  orders  based  on 
EDGX’s  view  of  the  dejjth  of  hook 
information.  It  also  ))rovides  Members 
the  ability  to  track  their  own  orders 
from  order  entrv  to  execution.  It  is 
available  in  both  unicast  and  multicast 
formats. 

In  SR-EDGX-2()12-14,'’  the  Exchange 
modified  the  EDGX  fee  schedule  hv 
codifying  the  fees  associated  with  the 


.Sociirilios  Kx(:luin”(!  Act  Rcli!as(!  No.  ()47t)l 
Only  1,  201  1).  70  KR  :10!)44  ()iily  7.  2011)  (.SR- 

i;i)(:x-2oi  1-ia). 

^’.S'(!(.‘  .Scem  itios  and  Rxcliango  Release  No.  00004 
(Apr.  20.  2012).  77  I’R  20004  (May  2.  2012)  (.SR- 
i;i)(;X-2012-14).  Tile  current  lees  for  RIXJX  Hook 
Reed  (now  called  RdoeHook  IJepIti  X'^'’')  are  •S.'iOO/ 
month  for  internal  distrilmtion  and  .S2..')t)0/month 
for  external  distribution.  The  pro|K)sed  rule  filing 
does  not  iin|)act  the  current  Rdgelfook  Depth  X^^‘ 
fees  with  regard  to  the  non-attrihuted  hook  feed. 


receipt  of  EdgeBook  Dctjith  X’^'^h  In  SR- 
EDGX-2()12-32.'‘  the  Exchange 
amendtul  Rule  11. .5,  cmtitled  “Grders 
and  Modifiers”,  to  allow  for  the  use  of 
Attributable  Ordetrs^  siihmitted  to  the 
Exchange  on  EdgeBook  Dttpth  X’’^’, 
namely  EdgetBook  Attril)uted’’'^h  without 
charge.  EdgeBook  Attrihiited’^'^'  allows 
Members  and  non-Memhers  of  the 
Exchange  (collectively  referretd  to  as 
“Rctcipients”)  the  ojition  to  view  the 
market  participant  identifier  (“MPID”) 
of  Members  of  the  Exchiinge  who  choo.se 
to  display  their  MPID(s)  on  EdgeBook 
Depth  on  an  order-hy-order  basis 
through  the  use  of  Attributable  Orders. 

Upon  the  Excdiange’s  initial  offering 
of  EdgeBook  Attrihuted^'^h  such  service 
was  provided  at  no  cost.  In  SR-ED(iX- 
2012-32,  the  Exchange  stated  that 
‘‘Isjhould  EDGX  determine  to  charge 
fees  associated  with  EdgeBook 
.^ttrihuted’’'^’,  EDGX  will  submit  a 
])rojK)sed  rule  change  to  the  ISecurities 
and  Exchange]  Gommission  in  order  to 
imjilement  those  fees.”"  'I'liis  projiosal 
is  designed  to  implement  fees  for  the 
receijit  of  EdgeBook  Attrihuted'^’^'  and 
introduce  the  Edge  Attribution  Incentive 
Program. 

'I'he  jiropo.sed  rule  change  to  the 
EDGX  fee  schedule  codifies  such  a  fee 
a.ssociated  with  the  receipt  of  EdgeBook 
Attrihuted^'^k  Such  fees  are  iu  addition 
to  the  current  fees  assessed  for 
EdgeBook  Depth  for  both  Internal 
and  External  Distributors."  'Phe  amount 
of  the  monthly  fees  for  EdgeBook 
Attrihuted’^'^^  would  depend  on  whether 
the  di.stributor  is  an  “Internal 
Distributor”  or  “External  Di.stributor.” 
Internal  Distributors  are  propo.sed  to  he 
charged  S2,.'i()()  per  month  for  EdgeBook 
Attributed’^’’''  and  External  Distributors 
are  jiroposed  to  he  idiarged  S5.0()()  per 
month  for  EdgeBook  Attrihuted’^’^'.  The 
fee  jiaid  by  an  External  Di.stributor 
includes  the  Internal  Distributor  Fee 
and  thus  allows  an  External  Di.stributor 
to  provide  data  both  internallv  (i.e.,  to 
users  within  their  own  organization) 
and  externally  (to  users  outside  their 
own  organization).  Additionally, 
Distributors  will  only  pay  one 
distributor  fee,  regardle.ss  of  the  number 
of  locations  or  u.sers  to  which  the  feed 
is  received  or  di.strihuted.  Finally, 


'•Son  .Siicurilic.s  Rxchango  Act  Rcilcaso  No.  (i7.'>.S4 
(Aug.  1.  2012).  77  (•■R  47152  (Aug.  7.  2012)  (.SR- 

i;iK;x-2oi2-:i2). 

■  .SVc  KDCX  Rule  11.5(c)(18). 

"  .SV.'C  .Siicuritio.s  Rxchaiigc  y\cl  Roloasc;  No.  07554 
(.\ug.  1.  2012).  77  TR  47152.  47155  (Aug.  7.  2012) 
(.SR-KIX;X-2012-:i2). 

”  A  “Disti'ihutor"  ot  Rxcliangu  data  is  anv  uiilil v 
tlial  rociiivcs  lulgoHook  Depth  X^^'  directly  from  the 
Kxcdiange  or  indirectly  through  another  (uititv  and 
then  distrihnies  such  data  either  internally  (within 
that  entity)  ("InliJrnal  Distrihnior")  or  (jxternallv 
(outside  that  entity)  ("Rxt(!rnal  Distrihntor”). 


Distributors  will  not  he  charged  u.ser 
fees  for  receiving  EdgeBook 
Attrihuted’^'^'. 

The  Exchange  also  jirojio.ses  to  adopt 
an  Edge  Attribution  Incentive  Program 
to  encourage  Members  to  utilize 
Attributable  Orders  to  convey  their 
identity  on  EdgeBook  Attributed''’^'  by 
providing  Members  with  an  opport unitv 
to  he  rewarded  for  providing  their 
valuable  data  to  the  Exchange.  In 
jiarticular.  the  Edge  Attribution 
Incentive  Program  would  provide  a 
payment  to  Members  who  enter 
Attributable  Orders  into  the  Exchange’s 
System  "’in  at  least  100  symbols  over 
10  consecutive  trading  days  over  the 
cour.se  of  a  mouth.  Each  month  the 
Exchange  would  set  aside  2.'}%  of  the 
revenue  generated  in  connection  with 
fees  received  from  EdgeBook 
Attrihuted'^’^',  as  described  above  (the 
“Revenue  Allotment”).  From  the 
Revenue  Allotment,  the  Exchange 
would  jirovide  a  payment  to  eligible 
Members  who  qualified  for  the  Edge 
Attribution  Incentive  Program  ba.sed  on 
the  percentage  of  executed  share  volume 
from  their  Attributable  Orders  entered 
into  the  Exchange’s  Sy.stem.  For 
example,  if  a  Member  (jualifies  for  the 
Edge  Attribution  Incentive  Program  and 
that  Member’s  Attributable  Orders 
accounted  for  10%  of  all  executed 
shares  from  Attributable  Orders  entered 
into  the  Exchange’s  System  for  that 
month,  such  Member  would  receive 
10%  of  the  Revenue  Allotment.  The 
remaining  90%  of  the  funds  in  the 
Revenue  Allotment  would  he 
distributed  as  payments  to  other 
Members  that  met  the  re(|uirement.s  of 
the  Edge  Attribution  Incentive  Program 
ba.sed  on  their  respective  executed  .share 
of  volume  from  Attributable  Orders 
entered  into  the  Exchange’s  Sy.stem.  In 
addition,  a  Member  is  not  required  to 
jnirchase  EdgeBook  Attrihuted^’^'  iu 
order  to  receive  payment  under  the  Edge 
Attribution  Incentive  Program. 

The  Exchange  intends  to  implement 
the  proposed  rule  change  on  or  about 
February  1.  2013. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
propo.sed  rule  change  to  the  EDGX  fee 
schedule  for  EdgeBook  Attributed'’’^'  is 
consistent  with  the  objectives  of  Section 
0  of  the  Securities  Exchange  Act  of  1934 
(the  “Act”),' '  in  general,  and  furthers 
the  objectives  of  Section  (i(h)(4)  in 
particular,  as  it  is  designed  to  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 


"’As  (loniuul  in  Rule  1.5((;t:). 
"  15  IL.S.C.  78s(l))(l) 
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members  and  issuers  and  other  persons 
using  any  facility  or  system  whicli  the 
Exchange  operates  or  controls.  The  fees 
are  not  unreasonably  discriminatory  ami 
are  e(]nitahly  alloi:ated.  The  fees  for 
Members  and  non-Memh(!rs  are  uniform 
except  with  respect  to  reasonable 
distinctions  with  resj)ect  to  internal  and 
external  distribution.' *  The  hxchangci 
jmipo.ses  charging  Kxternai  Distributors 
more  than  Internal  Distributors  h(!cans(! 
of  higher  administrative  costs  associated 
with  monitoring  External  Distributors 
ongoing  reporting,  as  provided  in  the 
Direct  Edge  Data  Vendor  Agreement  and 
market  data  recpiinMmmts  refenmced 
therein. 

3'he  fees  an?  fair  and  reasonahh; 
t«;cau.s(!  they  compare  fax’orahly  to  fees 
that  other  markets  charge  for  similar 
products. For  example.  NA.SDAQ's 
dejjth  of  hook  data  feed,  the  NASDAQ 
TotalView  ITCH  ("'rotalView”).  features 
all  displayed  (piotes  and  orders 
attributed  to  siiecific  market 
participants. TotalView  provides 
market  j)articipants  with  multi])le  and 
varied  .services  in  a  single  feed."*  While 
the  co.st  of  TotalView  varies  by  number 
of  suh.scrihers  and  the  specific  type  of 


' 'TIh!  notes  that  distinctions  based  on 

(!\ternal  vansns  internal  distribution  have  bcten 
|)ri!vioiislv  filed  with  tin!  (ioininission  bv  tin; 
Kxcbanae.  N.\.SI)AQ  lixclianai!.  N.X.SDAq  OMX  HX. 
and  NA.SI).\Q  OMX  I’.SX.  .S’(,v  .Secnriti<!s  and 
Kxcban^(!  Act  Ridease  No.  (>()8(>4  (Apr.  2(i.  2012).  77 
I  R  2(>()()4  (May  2.  2012)  (.SR-i;iX:X-2l)12-14).  .See 
al.so  Nasdaq  Ride  701 ‘1(1)).  .See  tilso  .Securities 
INcbaiiHe  Ac:t  Relea.se  No.  ()21t7()  (.September  0. 
2010).  7.'i  FR  .')(i(i24  (.SeptemlK)r  10.  2010)  (SR-l’blx- 
2010-120).  .See  (ilso  .Securities  l-Acbanae  .Act 
Releasi!  No.  (>2!)07  (.September  14.  2010).  7.1  FR 
.S7;n4  (.SeplemiMir  20.  2010)  (.SR-NA.SnAQ-2010- 
1 10).  .See  also  ."securities  lAcbaiif’e  Act  Release  No. 
0:i442  (December  t).  2010).  7.S  FR  7702‘l  (December 
10.  2010)  (.SR-15X-2010-(mi). 

'■‘Other  exchanaes  offer  a  version  of  their  boolc 
feed  will)  member  order  attribution.  .See.  e.”.. 

HAT.S.  Market  Data  Froducts.  Midticast  IMTCll. 
httf)://\\\v\\.iHiistraclii\".mm/markt‘t  dala/prodiicls/ 
Idescrihin}'  BAT.S  Multicast  ITlXiH.  which  provides 
depti)  of  iHxik  quotations  and  execution  information 
while  providina  o])tional  attribution  functionalitv): 
.Securities  Fxcban(>e  Act  Release  No.  ():1201  (.Nov.  0. 
2010).  7.")  FR  70:i11  (Nov.  17.  2010)  (.SR-NY.SI-:Arca- 
2010-07)  (de.scribin!>  NY.SI-)  .Arcabook.  which 
includes,  amoii};  oilier  tbinas.  displays  of  attributed 
orders  by  market  makers  and  l-ri'l’  holders); 
.Securities  l:;xcban}"e  .Act  Release  No.  4().S21  (Sept. 

20.  2002).  70  FR  til  170  (.Sept.  27.  2002)  (SR-.NASD- 
2002- ;i;i)  (describina  NA.SD.AQ  TotalView  data 
leed.  wbicli  includes,  amona  other  tbinas.  displavs 
of  attributed  (piotes  and  orders). 

'■’TotalX’iew  features  both  attributed  and  non- 
attributed  feeds.  .See  Securities  l•Acbanae  Act 
Release  No.  40521  (.Sept.  20.  2002).  70  1-R  01170 
(.Siqit.  27.  2002)  (.SR-.NASD-2002-:i:i).  NYSF 
Anmllook  leatures  an  attributed  feed  at  a  fee  of  .S750 
|M!r  month,  in  addition  to  separate  bnis  for 
professional  and  non-professional  subscribers 
ranaina  from  SO-15  per  month.  .See  NY.Sl-^ 
'I'eclinoloaies.  .Market  Data.  NY.SI'i  .Arcaliook.  hllp:// 
ivww.nvxdala.com/arcahook. 

"•.See  NASDAQ.  NA.SD.AQ  Total View-Fl'Cn. 
http:/ /www.misdaqinidar. coni/' 
tradcr.aspxfid^lotalvww  (de.scribina  seri  ices  and 
fees  for  TotalView). 


access,  each  fee  provides  tlie  entire 
TotalView  liook  feed,  inclusive  of  all 
services  and  features,  including 
attribution  of  orders.  (Conversely. 
Eilgehook  Attributed'’’^'  is  unlike  other 
market  data  products  such  its 
TotalView.  Members  :uid  non-Members 
who  subscribe  to  EdgeHook 
Attributed-'^’^'  must  al.so  subscribe  to 
I'Cdgebook  Dejith.  However,  Members 
and  non-Members  who  subscrihe  to 
EdgeHook  Depth  are  not  obligated 
to  purchase  or  subscribe  to  l-CdgeHook 
Attributed-'’’’'.  Thus,  the  Exchange 
differentiates  its  jiricing  accordingly. 

The  Exchange  intends  to  charge  a  single, 
Hat  rate  for  EdgeHook  Attributed'*”'  as  it 
views  it  as  an  optional,  a  la  carte  feature 
which  enhances  the  value  and  scojie  of 
information  on  EdgeHook  Depth  X'*”'. 
Therefore,  the  pricing  of  EdgeHook 
Attrihuted'’”'  will  neces.sarily  and 
understandahly  differ  from  market  data 
jiroducts  such  as  TotalView,  which  offer 
bundled  pricing  for  the  entire  book  feed, 
instead  of  a  la  carte  pricing  for  specific 
features.  In  addition,  the  fees  are  fair 
and  reasonable  because  competition 
jirovides  an  effective  constraint  on  the 
market  data  fees  that  the  I’ixchange  has 
the  ability  and  incentive  to  charge  for  its 
market  data  jiroducts. 

The  revenue  generated  from 
purcha.ses  of  EdgeHook  Attributed'*”' 
will  jiay  for  the  develojiment. 
marketing,  technical  infrastructure  and 
operating  costs  of  an  imiiortant  tool  for 
Recijiients  to  use  for  pnrjioses  such  as 
analysis  and  intake  of  additional 
information  to  assist  them  in  their 
ultimate  trading  decisions.  Profits 
generated  above  these  co.sts  will  helji 
offset  the  costs  that  the  Exchange  incurs 
in  ojierating  and  regulating  a  highly 
efficient  and  reliable  platform  for  the 
trailing  of  U.S.  equities.  Eurthermore, 
the  increased  revenue  stream  from 
EdgeHook  Attributed'*”'  will  allow  the 
Exchange  to  continue  to  offer  it  at  a 
reasonable  rate,  consistent  with  fees  that 
other  markets  charge  for  similar 
products. 

The  Exchange  believes  that  Members 
will  recognize  tlie  value  of  EdgeHook 
Attributed'’”'  and  that  the  increased 
transparency  of  liquidity  on  EdgeHook 
Attributed'*’’'  will  beget  additional 
licluidity.  As  a  result,  the  Exchange 
believes  that  increased  value  in  tlie  data 
disseminated  helps  Exchange  members 


I’or  (txiimplo.  ToliilViiiw  i.s  pricod  iil  a  monihiv 
!(!(!  o(  S70  par  protassimial  or  corporalo  .siiliscriliar 
and  ,S14  par  iion-proiassional  snlisaribar  lor 
covara^a  ol  NA.SDAQ  issnad  sac.iirilias.  and  .Sli  par 
proTassional  or  (;or|)orala  snlisariliar  and  .SI  liar  non- 
prola.ssional  snlisaribar  lor  aovaraga  ol  NY.SI'i  and 
Amax  issnad  .saaurilias.  Sac  NA.SDAQ,  NA.SDAQ 
Total Vinw-ITOH.  ldtp://\v\v\v.nasdaijlt'ndcv.com/ 
trader. aspx''id=iot(dvicw. 


hone  in  on  trading  ojiportimities  by 
better  under.standing  the  (juality  and 
transparency  of  the  Exchange's  (juote 
(juality.  This  will,  in  turn,  helj)  to 
enhance  the  overall  execution  (juality 
on  the  Exchange. 

The  Exchange  also  believes  that  the 
jirojKKsed  fees  for  EdgeHook 
Attributed'*”'  are  consistent  with 
.Section  (i(b)(.'i)  of  the  Act,"*  which 
reejuires,  among  other  things,  that  the 
Exchange’s  rules  not  be  designed  to 
unfairly  di.scriminate  between 
customers,  issuers,  brokers  or  dealers. 
The  Exchange  makes  all  .services  and 
Jiroducts  suhject  to  these  fees  available 
on  a  non-discriminatory  basis  to 
similarly  situated  Recijiients  because 
the  service  i.s  jiurely  optional  and  fees 
charged  for  EdgeHook  Attributed'*”'  will 
ajijily  uniformly  to  all  Recijiients, 
irresjiective  of  whether  the  Recijiient  i.s 
a  Member  of  the  Exchange.  Purchase  of 
the  .Service  i.s  not  a  jireretjnisite  for 
jiarticijiation  on  the  Exchange,  nor  i.s 
membershiji  to  the  Exchange  a 
jirerecjuisite  to  jntrehase  the  .Service. 
Giily  those  Recijiients  that  deem  the 
jiroduct  to  he  of  sufficient  overall  value 
and  u.sefulness  will  jiurchase  it. 

In  addition,  the  jirojiosed  fees  are  al.so 
consistent  with  Section  (i(b)(.*))  of  the 
Act  as  it  i.s  designed  to  jirevent 
fraudulent  and  inanijinlative  acts  and 
jiractices,  to  jiromote  just  and  etjuitable 
jirincijiles  of  trade,  to  foster  coojieration 
and  coordination  with  jiersons  engaged 
in  regulating,  clearing,  .settling, 
jirocessing  information  with  resjiect  to 
and  facilitating  transactions  in 
securities,  to  remove  imjiediments  to 
and  jierfect  the  mechanism  of  a  free  and 
ojien  market  and  a  national  market 
.system,  and,  in  general,  to  jirotect 
investors  and  the  jiublic  interest.  ED(iX 
believes  that  this  projiosal  i.s  in  keejiing 
with  those  jirincijiles  as  it  will  benefit 
all  Recijiients  by:  (i)  Promoting 
transjiarency  through  the  codification  of 
uniform  fees  for  EdgeHook 
Attributed'’”':  and  (ii)  jiroviding 
additional  information  regarding 
(jnotations  disjilayed  on  the  Exchange 
hy  various  Memhers,  which  may  aid 
Recijiients  in  their  trading  decisions. 
.Sjiecifically,  any  Member  that  wi.shes  to 
jiiiblicly  disclo.se  their  identity  (through 
their  MPID)  by  using  Attributable 
Orders  will  be  jiermitted  to  do  .so.  and 
such  Attributable  Orders  will  be 
analogous  to  the  orders  or  quotations 
that  the.se  same  Members  jirovide  in 
other  contexts  (e.g..  on  the  floor  of  a 
floor-ba.sed  stock  exchange  or  in  the 
over-the-counter  market  through  direct 
interaction).  In  addition,  the  Exchange 


"‘1.5  U..S.(:.  78l(b)(,5). 
"'15  IJ..S.(:.  781(b)(5). 
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believes  that  EdgeBook  Attrihuted-^’^' 
furthers  the  ol)je(;tives  of  Section  (i(h)(5) 
of  the  Act  hy  promoting  increased 
(jiiote  transparency  as  Meinl)ers  are 
encouraged  to  utilize  Attrihutahle 
Orders  through  the  Edge  Attrihutioii 
Incentive  Program.  The  increa.sed  use  of 
Attrihutahle  Orders  hy  Members  would 
provide  additional,  u.scdul  information 
regarding  orders/rpiotations  disjilayed 
on  the  Exchange,  including  information 
on  the  identity  of  conlra-j)arties  to 
transactions.  The  Exchange  believes  that 
this  enhanced  information  would  aid 
Recipients  of  EdgeBook  Attrihuted'^'^’  in 
their  trading  decisions.  In  addition, 
EDOX  has  made  a  voluntarv  decision  to 
make  EdgeBook  Attrihuted-^'^'  available. 
EDOX  is  not  reqiured  hy  the  Act  in  the 
first  instance  to  make  the  data  available. 
EDOX  has  chosen  to  make  EdgeBook 
Attrihuted*’'''  available  to  improve 
market  quality,  attract  order  flow,  and 
increase  transjjarency.  It  will  continue 
to  make  such  data  available  until  such 
time  as  it  changes  its  rule. 

The  Exchange  also  believes  that  the 
pro])o.sal  is  consistent  with  the  goals  of 
Regulation  NMS.~'  In  adopting 
Regulation  NMS,  the  Oommi.ssion 
granted  self- regulatory  organizations 
and  broker-dealers  increased  authority 
and  flexibility  to  offer  new  and  unique 
market  data  .scjrvices  to  the  public.  The 
Commi.ssion  believed  this  authority 
would  expand  the  amount  of  data 
available  to  market  parfici])ant.s,  and 
also  sj)ur  innovation  and  competition 
for  the  jn'ovi.sion  of  market  data. 
EdgeBook  Attrihuted^’'^'  ajjpears  to  h(! 
j)recisely  the  sort  of  market  data  service 
that  the  Commi.ssion  envisioned  when  it 
adopted  Regidation  NMS.^^  EdgeBook 
Attributed'’'^'  will  allow  Recijnents  to 
purchase  a  service  that  will  j)rovide 
them  a  means  to  view  the  MPID  of 
certain  Members  who  choose  to  use 
Attrihutahle  Orders  while  at  the  same 
time  enabling  the  Exchange  to  better 
cover  its  infrastructure  costs  and  to 
im])rove  its  market  technology  and 
services.  Efficiency  is  promoted  when 
Memhi;rs  who  do  not  need  the  EUGX 
Book  Feed  data  are  not  re(|uired  to 
receive  (and  ])ay  for)  such  data.  'Fhe 


-"ui  u..s.(;.  7Hr(i))(,'j). 

Sun  .S(!(;iirili(!s  Kxcliiin”(!  Act  Kolniiso  No.  .SlHOlt 
(linu!  0.  2(H)(i).  70  FR  S74<K>  ()uiu!  20,  200.S)  (.sic). 

--  Sna  .S(!i;iirili(!s  and  Fxcliaiif’o  Act  Ridoaso  No. 

.SI ana  (luno  O,  2005),  70  FK  37400.  37.S07  (limo  20. 
2005)  ("IFlffioiiincy  is  iiromoltxl  wIkmi  tirokor- 
doalors  who  do  not  luutd  llio  data  hisvond  tlio  prices, 
sizes.  niai'k(!t  cteiler  ichnitifications  ol  llii;  NliHO 
and  consolidated  last  sale  inidrniation  are  not 
re(iiiired  to  receive  (and  pay  Tor)  sucli  data.  The 
(ioninii.ssion  also  believes  that  elTicitnicv  is 
promoted  when  broker-dealers  mav  choo.se  to 
receive  (and  pay  lor)  additional  market  data  based 
on  their  own  internal  anaivsis  of  thi;  necul  for  such 
data.”). 


Exchange  also  believes  that  efficiency  is 
promoted  whtm  Mtunhers  may  choo.se  to 
receive  (and  pay  for)  additional  market 
data  hii.sed  on  their  own  internal 
analysis  of  the  need  for  such  data. 
Competition  is  promoted  as  the 
Exchange  cannot  .set  unrea.sonahle  fees 
without  losing  business  to  its 
competitors.--' 

Additionally,  the  Exchange  believes 
that  the  Edge  Attribution  Incentive 
Program  furthers  the  objectives  of 
Section  (i(h)(4)-‘'  in  particular,  as  it  is 
designed  to  provide  for  the  ecputahle 
allocation  of  rea.sonahle  dues,  fees  and 
r)ther  charges  among  members  and 
issuers  and  other  ])er.sons  using  any 
facility  or  .system  which  the  Exchange 
operates  or  controls.  The  Edge 
Attribution  Incentive  Program 
encourages  Members  to  utilize 
Attrihutahle  Orders  to  convey  their 
identity  on  EdgeBook  Attrihuted'^^'.  It 
r(;j)resents  a  rea.sonahle  and  ecjuitahle 
approach  in  that  it  financially  rewards 
those  Members  that  provide  their 
valuable  data  to  the  Exchange  and 
thereby  help  to  contribute  to  the  overall 
(juality  of  EdgeBook  Attributed'^''''  as  a 
data  feed. 

The  Exchange  believes  that  the  Edge 
Attribution  Incentive  Program  is  also 
equitable  and  reasonable  because  it  will 
attract  additional  order  flow  from 
Members  motivated  to  reccuve  the 
incentive  offered,  thereby  enhancing  the 
(piality  of  the  data  on  EdgeBook  Depth 
X'’'^'.  Attributable  Orders,  similar  to  all 
market  data,  provide  Members  with 
valuable  trading  information  and 
l)rovide  increased  transparency  to 
investors.  The  Exchange  believes  that 
such  increa.sed  transparency  will  lead  to 
additional  order  flow  and  increa.sed 
opportunities  for  price  di.scovery  by 
Members.  Sj)ecifically,  the  Exchange 
believes  that  the  Edge  Attribution 
Incentive  Program  will  also  increase 
order  flow  as  Members  will  be 
motivated  to  receive  the  incentive 
offered  under  the  Edge  Attribution 
Incentive  Program,  and  contra-.side 
parties  will  look  to  execute  again.st 
Members  that  are  attributing  their 
orders.  For  exam])le,  Market  Makers 
may  want  to  utilize  Attributable  Orders 
to  advertise  the  names  of  the  securities 
they  trade  in  to  attract  potential  i.ssuers 
or  to  advert is(i  to  the  market  that  they 
maintain  an  inventory  in  particular 
securities.  Similarly,  retail  brokerage 
firms  may  desire  to  utilize  Attributable 
Orders  to  advertise  their  firm  names 


-■'Snn  infra  discussion  in  section  on  ".Soll- 
K(!};iiliilory  On^iinization's  .SlaloimMil  on  liurdon  on 
Oompclition." 

1.^  l)..S.(:.  78|(1))(4). 
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with  the  intent  to  draw  in  contra-])arlie.s 
to  trade  again.st  and  thus  bolster 
execution  tiuality,  jtrice  di.scoverv,  and 
resulting  speed  of  execution  for  their 
clients.  The  associated  potential  ri.se  in 
order  volume  would  increase  the 
potential  revenue  to  the  Exchange, 
allowing  the  Exchange  to  spreail  its 
administrative  and  infra.structure  co.sts 
over  a  gnuiter  nuinhcT  of  shares.  These 
lower  per  share  co.sts  in  turn  would 
allow  the  Exchange  to  pass  on  such 
.savings  to  Members  in  the  form  of  such 
an  incentive.  The  increased  licjuidity 
would  also  benefit  investors  by 
deejjening  EDCX's  liejuiditv  pool, 
allowing  investors  to  enjoy  cost  .savings 
as  a  result  of  obtaining  better  execution 
(juality,  sup))orting  the  quality  of  price 
di.scoverv.  promoting  market 
transjjarency  and  improving  investor 
protection. 

The  incentive  is  similar  to  other 
volume-ha.sed  rebates  on  the  Exchange, 
which  have  been  widely  adopted  in  the 
cash  (uiuities  markets.-"  The  Exchange 
believes  the  Edge  Attribution  Incentive 
Program,  which  is  similar  to  other 
volume-ha.sed  rebates  on  the  Exchange’s 
fee  schedule,  is  eciuitable  because  it  is 
available  and  uniformly  applied  to  all 
Members.  'I’he  Edge  Attribution 
Incentive  Program  also  provides 
discounts  that  are  reasonably  related  to 
the  value  of  an  exchange’s  market 
quality  associated  with  higher  levels  of 
market  activity,  such  as  higher  levels  of 
lic|uidity  provision  and  introduction  of 
higher  volumes  of  orders  into  the  price 
and  volume  discovery  proce.sses. 

The  Exchange  believes  that  the  Edge 
Attribution  Incentive  Program  is 
t;onsistent  with  Section  G(h)(.'j)  of  the 
Act,-"  which  requires,  among  other 
things,  that  the  Exchange’s  rules  not  he 
designed  to  unfairly  di.scriminate 
between  customers,  i.ssuers.  brokers  or 
dealers.  The  Exchange  believes  that  the 
Edge  Attribution  Incentive  Program  is 
ecjuitable  because  participation  in  the 
Edge  Attribution  Incentive  Program  is 
j)urely  optional.  Only  tho.se  Members 
that  deem  the  Edge  Attribution 
Incentive  Program  to  he  of  sufficient 
overall  value  and  usefulness  will 
])articipate.  Moreover,  the  requirements 
necessary  to  (pialify  for  payments 
received  under  the  Edge  7\ttrihution 
Incentive  Program  (at  least  100  symbols 
over  10  consecutive  trading  days  over 
the  course  of  a  month)  are  ecjuitable  and 
do  not  unfairly  discriminate  between 
Members  who  choo.se  to  attribute,  as  the 


-'-KIKIX  allows  Momhors  to  utilize!  voliimu-liasod 
tiors.  as  (l(!S(:ril)i!(l  in  F'ootnotus  1  and  2.  among 
otluirs.  to  tho  FIXiX  Foo  SclKidulu.  Snn.  o.^..  FilHiX 
Foil  SclidduUi.  I\ltp://ww\\  .diivctnd"n.cam/ 
M(nnl)nrship/h'nnSchnduh/KlKi.\F(!eScdu‘dnli!.aspx. 
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payments  will  he  oUered  unilbrmly  to 
all  Mejnhers  who  meiil  such 
nuiuirements.  Such  reciuirements 
|)rovide  a  clear  henchinark  hy 
identifying  a  threshold  that  is  not 
unreasonahly  difficult  fora  meaningful 
and  consistent  altrihntor  to  achieve.  As 
Attrihntahle  Orders  contain  valuahle 
trading  information  to  tin;  lixchange,  the 
Kdge  Atlrihution  Incentive  Program  is 
not  unfairly  discriminatory  in  its  design 
to  allocate  the  Revenue  Allotment  to 
Memhers  who  attrihnte  in  proj)ortion  to 
the  executed  share  volume  from  such 
Memher's  Attrihntahle  Orders  entered 
into  the  Fxchange’s  .System.  .Such  data 
is  also  valuahle  to  Memhers  and  non- 
Memhers  who  use  the  additional 
information  for  various  purpo.ses.  For 
example,  certain  Recij)ient  t)roker- 
dealers  may  use  the  data  to  aid  their 
trading  decisions,  while  Recijjient  smart 
routers  may  use  the  data  to  aid  in 
hnilding  their  own  con.solidated  ticker 
plant.  Such  information  enhances  a 
Recijiient’s  trading  decisions  as  the 
transparency  of  knowing  the  identity  of 
the  i)otential  counterparty  may  ])rovide 
a  Recipient  with  additional  information 
nigarding  the  reliahility  and  (luality  of 
the  attrihuted  quote. 

Lastly,  the  Fxchange  believes  that  the 
lulge  Attrihutlon  Incentive  Program 
furthers  the  objectives  of  .Section  (i(h)(.5) 
of  the  Act  hy  j)romoting  increased 
(juote  transparency  on  FclgeBook 
Attributed'''^’  as  Memhers  are 
encouraged  to  utilize  Attrihntahle 
Orders.  The  increased  use  of 
Attributable  Orders  hv  Memhers  would 
increa.se  transparency  hy  ])roviding 
additional,  useful  information  regarding 
orders/()uotations  disj)layed  on  the 
Fxchange.  including  information  on  the 
identity  of  contra-parties  to  transactions. 
The  Exchange  believes  that  this 
eidianced  information  would  aid 
Recipients  of  EdgeBook  Attributed'’^’  in 
their  trading  decisions. 

B.  Salf-Beguldtorv  Oi^dnization's 
Stdtdmddt  on  Burden  on  CoinpetUion 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  ajjjirojjriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

There  is  significant  competition  for 
the  j)rovision  of  market  data  to  market 
particijiants,  as  well  as  com])etition  for 
the  orders  that  generate  that  data.  In 
introducing  the  proposed  fees  for 
EdgeBook  Attributed'’^’,  the  Exchange 
would  he  providing  a  .service  similar  to 
those  alreadv  offered  hv  other  market 


centers.'^”  The  existence  of  such 
alternatives  ensures  that  the  Exchange 
cannot  set  unreasonable  fecis,  or  fees 
that  are  unreasonahly  discriminatorv, 
without  losing  husinci.ss  to  these 
alternatives.  Thus,  as  the  fees  are 
consi.stent  with  tho.se  charged  hy  the 
Exchange’s  competitors.  EdgeBook 
Attributed'’'^’  would  ])romote 
competition  if  it  succeeds  in  |)roviding 
market  ])artici])ants  with  viable  and 
co.st -effective  alternatives  which  drive 
the  market  to  (x)ntinually  improve 
products  and  services  to  cat(!r  to 
cu.stomers'  data  needs.  Accordingly,  the 
Exchange  does  not  believe  that  the  fees 
for  ICdgeBook  Attributed'’''’  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  ap])ropriate  in  furtherance 
of  the  purj)oses  of  the  Act. 

C.  Self-Begnldtoiy  Orgoni/Aition’s 
Stdteinent  on  (Jonnnents  on  the 
Proposed  Bide  Clmnge  deceived  From 
Members.  Porticiponts,  or  Others 

The  Exchange  has  not  solicited,  and 
do(!s  not  intend  to  solicit,  comments  on 
this  j)ro|)osed  rule  change.  The 
Exchange  has  not  receiviul  any 
unsolicited  written  comments  from  its 
Memhers  or  other  interested  parlies. 

III.  Date  of  ElTectivene.ss  of  the 
Proposed  Rule  (Miange  anil  Timing  for 
(kmiinission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  .Section  l!)(h)(3)(.'\) 
of  the  Act  and  paragraph  (f)  of  Rule 
ltlh-4  thereunder.'”  At  any  time  within 
no  days  of  the  fifing  of  the  proposed  rule 
change,  the  Gommission  summarilv  mav 
temporarily  suspend  such  rule  change  if 
it  aj)])ears  to  the  Gommission  that  such 
action  is  necessary  or  appropriate  in  the 
])nhfic  intere.st,  for  the  ])rotection  of 
investors,  or  otherwise  in  furtherance  of 
the  jnirposes  of  the  Act. 

IV.  Solicitation  ofGomments 

Interested  jjersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Gomments  may  he  submitted  hv  anv  of 
the  following  methods: 


-■‘Scfd.  HAT.S.  MiirkiM  Oalii  I’roducls. 

Mulliiaist  IM'I'CM,  hltp://\vt\  \v.h(ilstia<lin<>.(:()iii/ 
iiuirkalddld/proilticls/:  .Sucurilios  Ivxcliiingi-  Act 
Kidoaso  No.  (i:{2<n  (Nov.  <),  2010).  7.')  FK  70,11 1 
(Nov.  17.  2010)  (.SK-NY.Si;Al(:a-20 10-07) 
((li!scri\)iii}>  NY.Sli  Aroaliook);  S(!(;urili(!s  I'Acliaiif^o 
Act  Koloaso  No.  4(i.'')21  (Sopt.  20.  2002).  70  I'K  01170 
(.Sopl.  27.  2002)  (,SF-NA.SI)-2002-:i;i)  ((l(!.sci  il)iii>> 
NA.SIIAQ  TolalViow). 

'"15  U.S.C.  78s(l))(:i)(A). 

”  17  CFR  240.nil)-4(l). 


Fleet  tonic  Oomments 

•  Use  the  (Commission’s  Internet 
comment  form  (htticJ/wmv.sec.gov/ 
ri i les/sro .shtinl)-,  or 

•  .Send  an  email  to  rule- 
comments@sec.gov.  Plea.se  include  File 
Numher  .SR-fCDGX-2()l  3-01  on  the 
subject  fine. 

Paper  Oomments 

•  .Send  paper  comments  in  trijilicate 
to  Elizabeth  M.  Murjihy,  .Secretary, 
Securities  and  Exchange  (Commission, 
100  F  Street  NE.,  Washington,  D(C 
2().'540-109(). 

.All  submissions  should  refer  to  File 
Number  .SR-ED(CX-2()1 3-01 .  This  file 
numher  should  he  included  on  the 
subject  fine  if  email  is  used.  To  hel]i  the 
(Commission  process  and  review  vour 
comments  more  effic;iently,  jilease  use 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  Gommission’s 
Internet  Weh  site  [http://\v\v\v. sec.gov/ 
rules/sro.shtml].  (Cojiies  of  the 
suhmi.ssion,  all  suhsecpient 
amendments,  all  written  statements 
with  resjiect  to  the  projio.sed  rule 
change  that  are  filed  with  the 
(Commi.ssion,  and  all  written 
communications  relating  to  the 
pro])o.sed  rule  change  between  the 
(Commission  and  any  ])erson,  other  than 
those  that  may  he  withheld  from  the 
])id)fic  in  accordance  with  the 
jH’ovisions  of  .'5  IJ..S.(C.  .'j.')2,  will  he 
available  for  Weh  site  viewing  and 
jninting  in  the  (Commission's  Public 
Reference  Room.  lOO  V  .Street  NE., 
Washington,  D(C  2().'549,  on  official 
business  days  between  the  hours  of 
1():()()  a.m.  and  3;()()  p.m.  (Copies  of  the 
fifing  al.so  will  he  available  for 
inspection  and  copying  at  the  j)rincipal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  Gommission  does  not  edit  ])er.sonal 
identifying  information  from 
suhmi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  piddicly.  All  submissions 
.should  refer  to  File  Numher  .SR-ED(CX- 
2013-01  and  should  he  submitted  on  or 
before  February  20,  2013. 

l’’or  (Ih!  (Connnissioii,  l)y  (lie  llivisioii  ol 
Trading  and  Markets,  |)nrsuan(  to  delegaled 
aidliority.'*'^ 

Kevin  M.  O’Neill, 

Deputy  Secrelury. 

II'K  Oik;.  20i:i-0imt2  Filed  l-2<)-i:};  K:45  iim| 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68712;  File  No.  SR-OCC- 
2012-23] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change  To 
Accommodate  Certain  Physically- 
Settled  Options  on  U.S.  Treasury 
Securities 

lamuirv  23,  2013. 

I.  Introduction 

On  November  30,  2012,  The  Options 
Clearing  Corporation  (“OCC”)  filed  with 
the  Securities  and  Exchange 
Commi.ssion  (“SEC”  or  “Commission”) 
the  proposed  rule  change  SR-OCC- 
2012-23  pursuant  to  Section  19(h)(1)  of 
the  Securities  Exchange  Act  of  1934 
(“Act”)  '  and  Rule  19h-4  thereunder,- 
I’he  jiroposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  17,  2012.  *  The 
Commission  received  no  comment 
letters.  This  order  ajjproves  the 
proposed  rule  change. 

II.  Description  oIThe  Proposed  Rule 
Change 

The  piupose  of  this  pro])osed  rule 
change  is  to  accommodate  the  clearing 
of  j)hysically-settled  oj)tions  on  certain 
l).S.  Treasury  notes  and  U.S.  Treasury 
bonds  (“Treasurv  Options”)  traded  hv 
NASDAQ  OMX  idlEX,  EEC  (“PHEX”).^ 
OCC’s  current  By-Eaws  and  Rules 
(collectively,  “Rules”)  accommodate 
options  on  Treasury  securities,  hut  the 
options  on  Treasurv  securities 
contemplated  by  the  Rides  are  no  longer 
traded  and  are  different  from  the 
I'reasury  Ojitions  that  PH  EX  intends  to 
trade  in  certain  respects.  Accordingly. 
OCC  is  amending  the  Rules,  as 
described  below,  to  accommodate  such 
Treasury  Ojitions  as  well  as  to 
streamline  Chapter  XIY  of  its  rulehook 
by  re-numhering  certain  rules  and 
deleting  unusei)  and  “reserved”  rules. 

Since  PHEX  Treasurv  Ojitions  are 
limited  to  European-style  options  on 
Treasury  notes  and  bonds  with  a  unit  of 
trading  of  SIO.OOO,  OCC  is  removing 
jirovisions  and  references  within 
Chapter  XIV  of  the  Rules  to  American- 
.style  ojitions  on  Treasury  .securities. 
Treasury  hills  as  an  eligible  underlying 
interest  for  options  on  'freasury 


'  n.  u..s.{;.  78.s(i))(i). 

2  17  CKK  24l).l<)l)-4. 

■‘.Socuiilins  lixcliansi!  Act  Kclc.'iso  No.  (iK4():t 
(Doconilx!!'  11. 2012).  77  FK  7470,S  (Docoinlxir  17. 
2012). 

.Sociirilios  Kx(:li!in”(!  Act  Roloa.so  No.  ()7‘.)7(i 
(Oclolxir  4.  2012).  77  FR  01704  (Octolxir  11.  2012) 
(.SR-l’lilx-2012-10.")) 


securities,  and  “mini  options”  on 
Treasury  .securities.  In  addition,  OCC  is 
removing  from  the  Rules  the  defined 
term  “adjusted  exercise  jirice,”  which 
related  only  to  o|)tions  on  Treasurv  hills 
and  conseipiently  is  no  longer  needed, 
iiiul  is  updating  other  definitions  within 
the  Rules  to  reflect  the  limiting  of  the 
underlying  interests  for  'rreasury 
0])tions  to  'rreasury  bonds  and  notes. 
Furthermore,  since  OCC  is  not  currently 
jiermitting  escrow  deposits  to  he  made 
in  connection  with  the  clearing  of 
Treasury  Options,  it  is  removing  related 
provisions  in  Section  2  of  Article  XlIE 
OCC  generally  will  apply  current 
expiration  date  exercise  procedures  to 
Treasurv  Options,  and  will  reijuire 
delivery  settlement  for  exerci.sed  and 
a.ssigned  Treasury  Options  to  he  effected 
on  a  hroker-to-hroker  basis  through  the 
I'^ixed  Income  Clearing  Corporation 
(“FICC”).'-’  As  not  all  OCC  clearing 
members  are  particijiauts  of  the 
Covernment  Securities  Division 
(“CSD”)  of  FlCC,  OCC  is  permitting 
clearing  members  to  designate,  with 
jn'oper  advance  notice  to  OCC,  a 
rejire.sentative  that  is  a  CSD  participant 
who  would  he  responsible  for  inputting 
trade  information  into  FICC's  sy.stems 
for  delivery  settlement  purposes.'^ 

On  the  expiration  date  for  a  Treasurv 
Option.  OCC  will  produce  an  exercise 
and  assignment  report  identifying  the 
delivering  and  receiving  clearing 
members  and  other  relevant  delivery 
information.  Clearing  members  that  are 
obligated  to  purchase  or  sell  'rreasury 
securities  as  a  result  of  the  exerci.se  or 
a.ssigument  of  jiositions  iii  'I'rea.sury 
Options  will  he  reipiired  to  submit  the 
terms  of  such  trades  to  FICC’s  real  lime 
trade  matching  system.  If  the  trade 
information  submitted  by  the  delivering 
and  receiving  clearing  member  matches 
within  FICC’s  .sy.stem,  k'lCC  becomes 
obligated  to  guarantee  settlement  of  the 
trade  pursuant  to  FICC’s  rules,  at  the 
j)oint  in  lime  at  which  FICC  makes 
available  to  the  delivering  and  receiving 
clearing  members  a  reiiort  indicating  the 
trade  has  been  compared.  At  that  time, 
OCC’s  obligation  to  guarantee  delivery 
settlement  will  he  terminated.  Delivery 
settlement  through  FICC  includes 
delivery  of  the  uuderlving  .securities 
again.st  payment  of  the  aggregate 
jnircha.se  jirice  increa.seil  by  the  amount 
of  accruecl  interest.  If  a  trade  does  not 
match,  the  delivering  and  receiving  OCC 


^’Clciiii'ing  iiuiinlxirs  inlonisliiil  in  Tnia.surv 
Options  liavo  advisiul  tK'.C,  tliat  it  would  ho 
oporationally  moro  oH'iciont  lor  thorn  il dolivory 
sotthanont  woro  olfo<,t(!d  in  this  inannor. 

'■0(10  has  no  ohli^ation  to  such  dosionatod 
ro|)rosontativo  and  is  harndoss  against  anv  claims 
hasod  on  tho  dosignalod  nsprosontativo's  actions  or 
delays  in  acting  or  lailuros  tt)  act. 


clearing  members  will  he  rexjuired  to 
notify  OCC  within  such  time  as  OCC 
may  sjiecifv  of  such  failure  on  the  first 
business  day  after  the  exjiiration  date.  If 
no  such  notification  is  made  within  the 
deadline,  jnir.suant  to  jirojiosed  Rule 
14()3(d),  ()CC’s  obligation  to  guarantee 
.settlement  will  he  extinguished  as  of 
such  deadline,  regardless  of  whether 
settlement  was  actually  comjileted. 

In  the  event  OCC  is  given  timely 
notification  of  a  failure  to  match  on  the 
first  business  day  after  the  exjiiration 
date,  the  clearing  members  would  he 
required  to  attemjit  to  resolve  the  failure 
such  that  settlement  could  occur 
through  FICC  by  a  deadline  sjiecified  by 
OCC  on  the  second  business  day 
following  the  exjiiration  date.  If  the 
failure  is  not  resolved  and  the  trade  has 
not  matched  by  the  deadline  on  the 
.second  business  day  after  the  expiration 
date,  the  delivering  and  receiving  OCC 
clearing  members  will  he  required  to 
notify  OCC  within  such  time  as  OCC 
may  sjiecify  of  such  failure.  If  no  such 
notification  is  made  within  the 
deadline,  jnir.suant  to  jirojiosed  Rule 
14()4(a).  OCC’s  obligation  to  guarantee 
.settlement  will  he  extinguished  as  of 
such  deadline,  regardless  of  whether 
.settlement  was  actually  comjileted. 

If  OCC  receives  timely  notification, 
jnir.suant  to  jirojio.sed  Rule  14()4(a),  that 
the  second  suhinissioii  attemjit  at  FICC 
failed  to  result  in  a  match.  OCC  will 
assess  and  jiay  damages,  if  any,  incurred 
by  the  delivering  or  receiving  clearing 
memher,  as  ajijilicahle,  in  connection 
with  the  failure  to  match.  OCC  will  also 
he  authorized  to  debit  the  amount  of 
such  damages  from  the  account  of  the 
delivering  or  receiving  clearing  memher, 
as  aj)j)licahle. 

Under  Rule  1404,  in  the  event  the 
non-defaulting  clearing  memher  buys  or 
.sells  the  underlying  Treasury  security, 
the  non-defaulting  clearing  memher  will 
he  required  to  jiromptly  notify  OCC  of 
the  jnice  jiaiil  or  received,  as  ajjjjlicahle, 
and  OCC  will  take  this  information  into 
account  in  assessing  damages.  However, 
OCC  will  not  he  hound  to  accejit  these 
jirices  in  a.ssessing  damages,  and  will  he 
able  to  make  an  indejiendent 
determination  of  damages.  Frojio.sed 
Rule  1404  jnovides  that  OCC’s 
determination  of  damages  is  at  OCC’s 
.sole  di.scretion,  final,  and  hiuding  on  all 
jiarties.  Such  “failure  to  match” 
jirocedures  will  limit  OCC’s  liability  in 
the  event  of  a  default  hv  one  of  its 
clearing  members. 

OCC  will  collect  and  hold  margin 
from  clearing  members  with  'rreasury 
Ojitiou  delivery  or  receijit  obligations 
until  the  exercise  settlement  date, 
unless  OCC  receives  notification  of  a 
failure  to  match,  in  which  case  OCC  will 
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eontimu!  to  hold  margin  until  either  the 
trade  is  deemed  settled  or  damages  have 
been  assessed  and  paid  to  the  non¬ 
defaulting  clearing  memher. 

Rule  1405  clarif  ies  that  (XX;  may 
j)nrsne  disciplinary  action  against 
clearing  members  who  fail  to  discharge 
the  delivery,  payment,  and  notification 
obligations  as  set  forth  in  Rules  1403 
and  1404. 

In  addition  to  the  above  changes 
relating  to  the  terms  of  and  settlement 
process  for  'rreasurv  (Ij)tions.  (XX’,  is 
revising  Section  5  of  Article  Xlll  of  the 
By-Laws  regarding  the  handling  of 
shortages  of  Treasury  Securities.  3'hese 
revisions  provide  (XXi  with  broader 
discretion  in  determining  whether  a 
.shortage  exi.sts  and  sim])lify  the 
procedures  to  he  n.sed  in  this  situation. 

III.  Discussion 

Section  17A(h)(3)  (F)  of  the  Act  ^ 
re(|nires  that,  among  other  things,  that 
the  rules  of  a  clearing  agency  are 
designed  to  promote  thi;  promjd  and 
accurate  clearance  and  settlement  of 
.securities  transactions,  and  to  the  extent 
ap|jlicahle  derivative  agreements, 
contracts,  and  transactions,  to  .safeguard 
securities  and  funds  in  its  cnstodv  or 
control  or  for  which  it  is  res])onsihle, 
and  to  protect  investors  and  the  j)ul)iic 
interest.  The  proj)o.sed  rule  change 
accompli.sh(;s  these  purposes,  by  among 
other  things,  updating  (XX7.s  existing 
rnl(!  provisions  to  accommodate 
Treasury  Ojitions.  as  ])ro])osed  for 
trading  by  RULX.  and  implementing  a 
.settlement  ])roce.ss  designed  to 
minimize  the  ri.sks  of  settlement  failures 
for  investors.  Fnrthermon!. 
Sectionl7A(a)(2)(A)(ii)  of  the  Act'* 
directs  the  (iommi.ssion  to  facilitate  the 
establishment  of  linked  and  coordinated 
facilities  for  clearance  and  settlement  of 
transactions  in  securities  and  securities 
options.  The  proposed  rule  change 
accomplishes  this  end  by  utilizing  the 
exi.sting  infrastructure  of  two  clearing 
agenci(!s  ((XX]  and  FICC)  to  create  a 
more  oj)erationally  ef  ficient  exercise 
settlement  proce.ss  for  Treasnrv  Options, 
traded  by  l^HLX. 

IV.  (X)nclusion 

On  the  basis  of  the  foregoing,  the 
('.ommission  finds  that  the  |)roj)o.sal  is 
consistent  with  the;  nuiuirements  of  the 
Act  and  in  particular  with  tin; 
recinirements  of  Section  17A  of  the  Act  " 
and  the  rules  and  regulations 
thereunder. 


^i.'j  II.S.C.  7a(|-i(l))(:i)(K) 
"1.5  78i|-l(!i)(2)(ii)). 

■'l.'i  U..S.(;.  78(|-1. 


It  is  thawfon^  emUmid.  pursuant  to 
Section  19(h)(2)  of  the  Act,"’  that  the 
proj)os(!d  rule  change!  (File  No.  .SR- 
(XX]-2()12-23)  h(!  and  hercihy  is 
ap])roved. ' ' 

I-'or  llu)  (lonniiission  Ijy  tlu!  Division  of 
'I’niding  and  Markets.  ])ursiianl  to  del(!gat(!d 
authority. 

Kevin  M.  O'Neill, 

Di‘])utv  SccrctdiT. 

IKK  Hck:.  2()ia-()l<l2<)  l-2<l-i:t:  8:45  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68721;  File  No.  SR- 
NASDAO-201 3-008] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Proposed  Rule  Change  To  Amend  Rule 
5710 

)aniiary  24.  201 3. 

Fnrsnant  to  Section  l!)(l))(1)  of  the 
Securities  Fxchange  Act  of  1934 
("Act”),'  and  Ride  19h-4  ther(!nnder,- 
notice  is  hereby  given  that  on  jannarv 
10,  2013,  The  NASDAQ  Slock  Market 
FIX',  (“NASDAQ”  or  “hixchange”)  filed 
with  the  .Securities  and  Exchiinge 
(Xmimission  (“(Xmimission”)  the 
proposed  ride  chiinge  as  de.scrihed  in 
Items  I  and  II.  below,  which  Items  have 
been  prejiared  by  the  Fxchange.  The 
(Xmimission  is  jmhlishing  this  notice  to 
solicit  comments  on  the  |)ropo,sed  rule 
change  from  interested  persons. 

1.  .Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (Change 

The  Exchange  proposes  to  amend 
Rule  5710  so  that  the  Exchange  may  list 
Linked  .Securities-*  that  provide  for 
thriie  times  accelerated  jiayment  at 
maturity.  The  Exchange  requests  that 
the  ("ommission  waive  the  30-day 
operative  delay  period  contained  in 
Exchange  Act  Rule  19l)-4(f)(())(iii). '  'fhe 
text  of  the  jirojiosed  rule  change  is 
available  at  http:// 
ndsdaq.cchw’allsti'dct.com/,  at  the 
Exchange's  ])riiu;i])al  office,  and  at  the 
Commission’s  Public  Reference  Room. 


11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  ami 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  ])roposed  rule  change  and  discns.sed 
any  comments  it  received  on  the 
propo.sed  rule  change.  'I’he  text  of  these 
statements  may  he  examined  at  the 
jilaces  .s])ecified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .Sections  A,  B,  and  C  hiilow,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Salf-Hcdukitoiy  Oidaniy.at ion's 
Stotoniont  oftho  Piirposo  of,  and 
Statntorv  Basis  for,  tho  Proposed  Bale 
Change 

1.  Pui’jiose 

The  ])ur])o.se  of  this  projiosed  rule 
change  is  to  amend  Rule  571  ()(d)  so  that 
the  Exchange  may  li.st  Linked  .Securities 
that  ])rovide  for  three  times  accelerated 
liaymenl  at  maturity.'*  In  changing  one 
word  in  Rule  5710.  the  Exchange  is 
conforming  its  rule  to  the  established 
listing  rides  of  other  exchanges. 

'I’his  ])ro])osed  amendment  to  Ride 
57H)(d)  is  based,  word-for-word,  on 
NY.SE  Area  (“Area”)  IXpiities  Rule 
5.2(j)((i)(A)(d)  and  NY.SE  .Sei:tion 
703.22(B)(())  of  the  Listiid  Conqianv 
Manual.  NASDAQ,  Area,  and  NY.SE  all 
have  rule  jirovisions  stating  that 
pursuant  to  Rule  19l)-4(e)  under  the 
Act  "  a  loss  or  negative  payment  at 
maturity  of  a  Linked  .Security*’  may  he 
accelerated  by  a  multiple  of  the 
performance  of  an  underlying  asset 
(known  as  the  “acceleration  jirovision”). 
However,  in  Rule  5710  NASDAQ  sets 
the  multijile  for  the  acceleration 
provision  at  “twice”;**  whereas  Area 
and  NY.SE  both  set  the  acceleration 


■'Tlio  |)ro))()sal  is  applicahlo  onlv  to  non-option 
pi'odncis. 

<‘17  CI-R  24(l.l()l)-4((i). 

"Wlinro  NA.SOAQ  rolors  to  "LinDul  .S(!(:untios"  in 
its  Rnlo  57UI.  N'i’.SR  and  Area  rotor  to  tlioso 
|)rodu(:ts  as  ‘'IndciX-l.inkod  .Soenritios."  On  all 
oxcliangos,  l.inkod  .S(a:initios  aro  hasod  on  tho 
portorinanco  oi  various  Rotoronoo  Ass(!ts.  l-'or  a 
inoro  dotaihul  disr:nssion  ol  Roloron(:(!  Assots,  avv 
Rnlo  5711). 

'‘.Sr-c  Rnlo  371l)(d).  .Son  also  .Soenritios  Rxelianj>(! 
Act  Rolcxiso  Nos.  5!ll>(>:i  (March  51. 2l)t)()).  74  I-R 
15552  (April  ti.  2fK)<))  (.SR-NA.SOAQ-2(U)<)-t)18) 
(nolie(!  ol  liliii};  and  iinmodialo  olloetivonoss 
rolalinf;  to  rovisions  and  rosirneinring  otiho 
NA.SDAQ  listing  rulos.  and  transloRnieo  ot  Rnlo 
571t)(d)  Iroin  Rnlo  442l)(in)):  and  5721)!)  (rohruarv 
5.  21)118).  73  I  R  8I)!I2  (l-obrnary  12.  211118)  (SR- 
NA,SnAQ-2t)l)8-l)8)  (order  approving  lisling 
standards  in  Rnlo  442t)(!n)  to  allow  twice  (2.\)  the 
pi!i  torinane(!  ot  the  imdorlving  index,  indexes,  or 
Rotoroneo  Asset). 


">15  II..S.C.  78s(l))(2). 

' '  In  approving  Iho  proposed  rnl(!  eliango.  the 
Oonnnission  considered  tho  proposal's  impact  on 
otticionev.  competition,  and  capital  tormalion.  15 
ll..S.(:.  78c(t). 

'M7  Cl'R  2()l).3l)-3(a)(12). 

'  15  IL.S.C.  78s(h)(l). 

-  17  CFR  24t).l!)l)-4. 

‘  For  a  discussion  ot  Finked  .Securities,  .see  Rule 
5711). 

■>17  CFR  2411.1  !)l)-4(t)(f))(iii). 
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provision  imiltiplo  at  ‘‘throo  times”.''  at 

Other  than  changing  one  word — from  s( 

“twice”  to  “three  times” — in  tin; 

Exchange’s  acceleration  provision  in  '' 

Rule  5710(d),  no  other  change  is 
projio.sed  or  made  l)y  tliis  tiling."’ 

The  current  recpiirements  lor  li.sting 
Linked  Sec\irities.  which  inchule 
Mnltil'actor  Index-Linked  Securities,  ■ 

Ecpiity  Index-Linked  Securities, 
(iommoditv-Linked  Securities,  I'ixiul 
Income  Index-Linked  Securities  and 
ITitnres-Linked  Securities,  are  set  iorth  ' 
in  Rule  5710.  This  rule  slates  that  > 

NASDAQ  will  considcir  Linked  <■ 

Securities  for  li.sting  and  trading  ' 

pursuant  to  Ride  19l>— 4(e)  iindei  the 
Act,  jirovided  the  following 
nuinirements  are  met: ' ' 

(^a)  Both  the  issue  and  the  issuer  ot 
such  security  meet  the  criteria  for  other 
securities  set  forth  in  Ride  5730(a), 
except  that  if  the  security  is  traded  in 
$1 ,000  denominations  or  is  redeemable 
at  the  option  of  holders  thereof  on  at 
least  a  weeklv  basis,  then  no  minimnm 
ninnher  of  holders  and  no  minimum 
public  dislrihution  of  trading  units  shall 
he  reipiired; 

(h)  The  issue  has  a  term  ot  not  l(!ss 
than  one  (1)  year  and  not  greater  than 

thirtv  (30)  years; 

(c)  The  issue  must  he  the  non¬ 
convertible  debt  oftheC’.ompany; 

(d)  The  payment  at  maturity  may  or 
may  not  provide  lor  a  multiple  ot  the 
direct  or  inverse  jierformance  ot  an 
underlying  index,  indexes  or  Reterence 
Asset;  however,  in  no  event  will  a  loss 
(negative  jiayment)  at  maturity  he 
accelerated  by  a  multiiile  that  exceeds 
twice  the  performanci!  of  an  underlying 
index,  indexes  or  Reference  Asset; 

(e)  The  Company  will  he  exiiected  to 
have  a  minimum  tangible  net  worth  in 
exce.ss  of  $250,000,000  and  to  exceed  by 

^'.SVc  Area  Ixiiiitios  Kulo  .'i.2(i)((i)  and  NYSK 
Soction  70:i.22(B)((i)  ol  iho  Listed  Company 
M.inual.  .Sec  also  .Socurilics  Lxdianf-e  Act  Rolnasc 
Nos.  5t)H:i2  Oannary  :i().  20110).  74  t-R  ().Lia 
(Fol)rnarv  0.  2IK)‘l)  '(.SR-NYSl-:An:a-2()0«-i;ili) 

(order  approving  listing  standards  in  NYSL  Area 
Lipiities  Rule  .Y2(j)(0)  to  allow  Ihivo  timos  (.l.v)  jlm 
iMirlormanee  of  the  underlying  Relerenee  Asset): 
end  (il2:t0  (L)i!i:einl)C!r  2:).  2000).  74  I'R  (>01().l 
(Deeemher  :50.  2000)  (.SR-NYS1--2000-124)  (order 
apirroving  thraa  linias  (.f.v)  t)ie  |)erlornianee  in 
NYSIO  .Section  70:L22  of  the  Listed  (.oinpany 
Manual,  similarly  to  Area  Liinities  Rule  .'i.2(j)(0)). 

">ln  recently  igrproving  rule  changes  to  allow 
listings  on  NASOAQthat  are  allowed  on  Area  hy 
rule,  the  Commission  noted  that  it  "has  previously 
approved  substantively  identical  listing  standards 
for  the  listing  and  trading  of  the  Subject  Securities 
on  NYSL  Area."  .See  .Sec:urities  Lxchange  Act 
Release  No.  00048  (March  2:i.  2012).  77  I'R  10428 
(March  :H).  2012)  (,SR-NASnAQ-2012-0i:i). 

11  However.  Rule  5710  provides  that  il  Linked 
Sociiritios  do  no!  ollionviso  moot  iho  Kulo  lt)n-4(i:) 
standards  set  forth  in  the  rule.  N.XSDAQ  may 
submit  a  rule  filing  inirsuant  to  Section  10  ot  the 
Act  to  permit  the  listing  and  trading  ol  Linked 
Securities. 


at  liia.st  2()‘’/o  the  oiirning.s  riKiuiromcnt.s 
set  forth  in  Rule  54()5(h)(1)(A); 

(tl  The  Comiiany  is  in  comphanco 
with  Rnhi  lOA-3  inulor  the  Act; 

(g)  Certain  Maintenance  and 
Dissemination  standards  must  he 
satisfied.'-’ 

Of  the  seven  specific  and  extensive 
reijuirements  in  Rule  5710  toi  listing 
Linked  Securities  pursuant  to  Rule  lOh- 
4(e),  the  Exi:hange  pro])oses  to  change 
only  the  multiple  hy  which  a  Linked 
Security  payment  can  he  accelerated 
from  twice  to  three  times.  Each  of  the 
other  listing  requirements  remains 
unchanged. 

Tlie  princijial  reason  tor  the  proposeit 
amendment  is  demand  for  accelerated 
Linked  Set:urities.  There  is  continuing 
customer  demand  tor  having  the  ability 
to  list  and  trade  the.se  Linked  Securities 
prodiu:ts  on  the  Exchange,  particularly 
as  the  strategies  and  comiioneiits  ot 
these  products  continue  to  evolve  and 
offer  access  to  a  broader  range  of  asset 
classes. 

Prior  to  the  commencement  ot  trading 
of  three  times  accelerated  Linked 
Securities.  NASDAQ  will  intbrm  its 
members  in  an  Information  Circular  ot 
the  special  characteristics  and  risks 
a.ssoc.iated  with  trading  such  leveraged 
securities.  In  iiarticular,  the  Information 


i-'.Suhsuctiou  (o)  .slalos  also,  in  rolovaiil  part, 
nvarding  minimum  lan<*il)lo  nut  worih:  In  tlu! 
airornativn.  Iho  Company  will  ho  oxpocloci:  (i)  lo 
havii  a  minimum  langihio  not  worth  ol  .SI SO.ODll.DOa 
and  to  oxcood  hv  at  loasi  2l)%  Iho  oarning.s 
roiiuiromonl  sot  forth  in  Rulo  54l)5(h)(l)(A).  and  (ii) 
not  lo  havo  i.ssuod  socurilios  whoro  tlio  original 
issue  prico  of  all  the  Company's  otlior  indox-lmkod 
note  offorings  (comhinod  with  indox-linkod  nolo 
offorings  of  Iho  Company's  affilialos)  hsiod  on  a 
national  socurilios  oxchango  oxcoods  25'k.  ol  Iho 
Com|)any's  not  worth.  Knit!  57l()(o).  lsi(.| 

'  '.Suhsoction  (g)  slalos.  rogarding  Maintonanco 
and  Dissomination:  "(i)  If  Iho  indox  is  maintainod 
hv  a  hrokor-doalor.  Iho  hrokor-doalor  shall  oroct  a 
"firowall  "  around  Iho  porsonnol  who  havo  access  lo 
informalion  concorning  changes  and  adju.slmonts  to 
the  index  and  the  indox  shall  ho  calculatod  by  a 
third  party  who  is  not  a  hrokor-doalor.  (ii)  Unless 
the  Commission  order  apiilicahlo  nndor  parapa|)h 
(k)  hereof  iirovidos  otherwise.  Iho  curroni  value  ol 
llie  indox  or  Iho  Roforonco  Asset  (as  applicatilo)  will 
ho  widely  disseminated  at  least  every  13  seconds 
during  Nasdaq's  regular  market  session,  except  as 
provided  in  the  next  clause  (iii).  (iii)  Tlio  values  ol 
the  following  indexes  need  not  he  calculated  and 
widely  disseminated  at  least  every  15  simioikIs  it. 
after  the  close  of  trading.  Iho  indicative  value  ol  the 
I'lqiiilv  Index-Linked  .Security  based  on  one  or  inore 
of  such  indexes  is  r:alculated  and  disseminated  to 
provide  ail  iqidated  value;  ClfOL  Slil>  51)1) 

Index(sm).  CBOL  DMA  Huy  Write  Index(sm).  (.HOL 
Nasda(|-lt)0  HuvWrile  Index(sm).  (iv)  II  the  value  ol 
a  Linked  Security  is  based  on  more  than  one  index, 
then  the  dissemination  rec|uiromenl  ol  this 
paragraph  (g)  apiilies  to  the  composite  value  ot  such 
indexes,  (v)  hi  the  case  of  a  Commodity-Linked 
Securitv  that  is  periodically  redeemable,  the 
indicative  value  of  the  suhjeci  Commodity-Linked 
•Security  must  he  calculated  and  widely 
disseminated  hv  one  or  more  major  market  data 
vendors  on  at  least  a  15-second  basis  during 
Nasdaq's  regular  market  session. 


Circular  will  discuss  that  leveraged 
Linked  Securities  seek  returns  on  a 
jieriodic  htisis  (e.g.  daily  or  luouthly), 
and  do  not  seek  to  achieve  their  stated 
investment  objective  over  ti  period  of 
time  greater  than  one  period  because 
compounding  prevents  these  securities 
from  perfectly  achieving  such  results. 
Accordinglv,  results  lor  leveraged 
Linked  Securities  over  pei'iods  of  time 
greater  than  one  period  (e.g.  daily  or 
monthly)  typically  will  not  reflect 
exactly  the  leveraged  multiiile  ol  the 
period  return  of  the  applicable 
Reference  Asset  henchmark,  and  may 
differ  from  the  multiple.''’  NASDAQ 
will  also  inform  its  members  ot 
NASDAQ  Rule  2310,  Recommendations 
to  Customers  (Suitability),  and  the 
requirement  that,  it  members 
recommend  transactions  in  these 
leveraged  securities,  they  must  have  a 
reasonable  basis  to  believe  that  (1)  the 
recommendation  is  suitable  for  a 
customer  given  reasonable  iiuiuiry 
concerning  the  customer  s  investment 
objectives,  financial  situation,  needs, 
and  any  other  information  known  hy 
such  Memher.  and  (2)  the  customer  can 
evaluate  the  special  characteristics,  and 
is  able  to  hear  the  financial  risks,  oi  an 
investment  in  the  securities,  hi  addition, 
EINRA  has  implemented  increased  sales 
practice  and  cu.stonier  margin 
reipiirements  for  EINRA  memhers 
aiiplicahle  to  inverse,  leveraged,  anil 
[)  inverse  leveraged  securities  and  ojitions 
on  such  securities,  as  described  in 
FINRA  Regulatorv  Notices  09-31  ()une 
2009),  09-53  (Augu.st  2009)  and  09-05 
(November  2009)  (“FINRA  Regulatory 
Notices”).  Memhers  that  carry  customer 
accounts  will  he  reipiired  to  follow  the 
FINRA  guidance  set  forth  in  the  FINRA 
Regulatory  Notices.  The  Intormation 
Ciri'.ular  will  reference  the  FINRA 
Regulatorv  Notices. 

"  The  Exchange  believes  that  its 

surveillance  jirocedures  are  adequate  to 
address  any  concerns  about  the  trading 
of  the  securities  on  NASDAQ,  rrading 
of  the  .securities  on  NASDAQ  will  be 
suhjec.t  to  FlNRA’s  surveillance 
1  procedures  for  derivative  products. '•■> 
NASDAQ  may  obtain  information  via 
the  Intermarket  Surveillance  Croup 


'■*  'rlu!  Kxchango  notes  thiil  leveraged  exi.hange 
trade  iirodiic.ls  are  not  new  to  the  inarkel;  these 
prodiiets  trade  on  NASDAQ.  NASDAQ  Options 
Market,  and  various  other  eiiiiily.  options,  and 
futures  exchanges.  Moreover,  as  noted  ;ix  leveraged 
ex(  halve  products  have  been  trading  on  Area  lor 
years.  As  such,  while  the  conceiil  of  leverage  is  not 
novel  to  the  markets,  the  Information  Circular  will 
he  distributed  lo  jirovide  additional  intormation  lo 
inarkel  participants. 

LINR.A  surveils  trading  on  NA.SDAQ  pursuant 
lo  a  regulatorv  services  agreement.  NA.SDAQ  is 
responsible  for  LINRA's  performance  under  tins 
regulatorv  services  agreement. 
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(“ISG”)  from  other  exchanges  wlio  are 
memhers  or  affiliates  of  the  1S(:."‘ 

The  Exchange  believes  that  hv 
conforming  Role  r)710  to  the  rules  of 
other  exchanges  (e.g.  Area  and  NYSE) 
and  allowing  listing  opportunities  on 
the  Exchange;  that  are  already  allow(;(l 
by  rnle  on  oth(;r  exchang(;s,  the  proj)o.sal 
would  offer  anoth(;r  venue  for  li.sting 
and  trading  the  Linked  Securities 
products  and  therehv  promote 
competition.  For  the  noted  rea.sons.  the 
Exchange  proposes  to  change  the 
acceleration  provision  in  its  Rnle  .'1710 
to  exactly  match,  as  de.scrit)ed  above, 
what  is  available  on  other  exchanges. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proj)osal  is  consistent  with  Section  0(1;) 
of  the  Act  in  general,  and  furthers  the 
objectives  of  Section  (ilhK.I)  of  the  Act  •’* 
in  ])articnlar.  in  that  it  is  designed  to 
promote  just  and  eepntahh;  princij)les  of 
trade,  to  remove  impediments  to  and 
perfect  tin;  mechanism  of  a  free  and 
oj)en  market  and  a  national  market 
system,  and.  in  general  to  j)rotect 
inv(;.stors  and  tin;  pnhlic  int»;r(;sl.  For  the 
r(;a.sons  not(;d  in  the  filing,  the  Exchange 
proj)o.ses  to  change;  tin;  acc(;l(;ration 
provision  in  its  Rnh;  .'1710  from  a  two 
times  to  a  thr(;(;  times  imdtiple  of  the 
p(;rformance  of  the  underlying  as.set. 
This  (;xactly  matcln;s  what  is  available 
on  oth(;r  (;xchanges.  The  ILxchange 
l)(;liev(;s  that  by  conforming  Rnle  .'1710 
to  tin;  rides  of  other  exchang(;s  (e.g.  Area 
and  NYSE)  and  allowing  listing 
opj)ortnnities  on  the  Exchange  that  an; 
already  allowed  by  rnle  on  other 
exchanges,  the  jjrojio.sal  would  offer 
another  venue  for  listing  and  trading  the 
Linked  Securities  jirodncts  and  thereby 
j)ronn)te  hroadi.'r  comp(;tition  among 
exchanges. 

B.  Snlf-BH<>uIatoiy  (Jr<>(tnry'(ition 's 
Stdteniant  on  Bunion  on  Conipotition 

The  I'Nchange  does  not  believe  that 
the  jiroposed  rnle  change  will  impose 
any  burden  on  comjietition  not 
necessary  or  aj)j)roj)riate  in  furtherance 
of  the  jHirpo.s(;s  of  the  Act.  To  the 
contrary,  when;  tin;  cnrri;nt  variance  in 
the  rides  of  the  exchanges  limits 
competition,  thi;  proposal  will  allow 
listing  additional  Linked  Secnritiiis  on 
the  Exchange,  thereby  jiromoting 
increa.s(;d  competition  acro.ss  markets 
and  liijnidity  on  the  Exchange. 


list  ()l  (lu!  ciirnnil  nuMiilxirs  .ind  ntliliatc 
imimlH^rs  ol  KSi;.  stxi  www.isgiioilal.coni. 

No  oIIkt  cli.inxos  an;  iiiado  or  iiilondod  l)v  this 
riliii;*  and  (^xislin}>  lisliii}'  and  lradinf>  ndos  conliiuii! 
lo  1)1!  a|)|)li(;al)li!  to  l(!vi!ra}>iid  Linkod  .Sociiritios. 

">1.')  II..S.I;.  781(1)). 

■‘’1.5  781(1)1(5). 


C.  Solf-Bo^nlotoiy  Oi  i’anizaiion 's 
SUitoinent  on  (ionnnonts  on  tho 
Broposod  Bulo  (Jhango  Becoivod  Broin 
Moinhors,  Part  id  pouts,  or  Othors 

\Vritt(;n  comments  were  neither 
solicited  nor  received. 

III.  Dale  of  ElTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(Commission  Action 

rhe  foregoing  proposed  rnle  change 
may  take  effect  niion  filing  with  the 
CCommission  pursuant  to  Section 
15)(h)(3)(A)  of  the  Act  and  Rnle  lOh- 
4(f)(())(iii)  thenamder-'  because  the 
foregoing  projio.sed  rnle  change  does 
not:  (i)  Significantly  affect  the 
protection  of  invesiors  or  the  imhlic 
interest;  (ii)  impo.se  any  significant 
burden  on  competition:  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  (Commission  may  designate. 

The  Exchange  has  reipie.sted  the 
(^Commission  to  waive  the  30-dav 
operative  delay  ])eriod  to  allow  the 
propos(;d  rnle  change  to  become 
ojierative  niion  filing.--  The 
(Commission  believes  it  is  consistent 
with  the  public  interest  to  waive  the  30- 
day  oi)(;rative  delay,  'flu;  jiroposed  rnh; 
change  is  substantially  similar  in  all 
material  resp(;ct.s  to  Section  703.22(B)(()) 
ol  the  NYSE  Li.sted  (Companv  Manual 
and  Area  E(]niti(;s  Rnle  .').2(j)(())(A)(d). 
and  each  i)olicy  issue  rais(;d  by  the 
proiiosed  rnh;  change  (i)  has  h(;en 
considered  by  the  (Commission  in 
approving  the  other  exchanges’  rides 
and  (ii)  is  r(;solved  in  a  manner 
generally  consist(;nt  with  the  approved 
rides.  As  such,  the  (Commission  believes 
that  the  jnoposal  jire.sents  no  novel 
regnlatorv  i.ssn(;s.  Waiver  of  the 
ojierative  delay  will  allow  the  Exchange 
to  li.st  certain  securities  that  can  alreadv 
be  li.sted  and  traded  on  other  exchanges 
without  undue  delay,  'fherefore,  the 
Commission  grants  such  waiver  and 
designates  the  propo.sal  operative  upon 
filing.--* 

At  any  time  within  00  days  of  the 
filing  of  such  jirojiDsed  rnle  change,  the 
(Commission  summarily  may 
temjiorarily  suspend  such  rnle  change  if 
it  apjiears  to  the  (Commi.ssion  that  such 


■■"15  ll..S.(;.  78,s(l))(;i)(A). 

17  Cl'K  24().l<ll)-4(1)((i)(iii). 

-■■As  i'(!(|uin!(l  imddi-  Kul(!  l<)l)-4(l')((i)(iii).  Ilic! 
)'Cx(:l)iiii}>(!  |)r()vi(i(!((  tlx:  Coiiitiiissioii  will)  wriUon 
i)oli{:(!  ol  its  iiiloiil  lo  (ill!  Ilio  proposod  ndo  (:liiiii>;i! 
idol)};  will)  ii  l)i’i(!l  (io.scription  iind  llioloxt  o)  llii! 
proposod  ndo  (;l)iin}>o.  ill  loiisl  livo  liusinoss  diiys 
jirior  lo  lliii  diilo  o(  lilin}>  ol  llio  proposod  riilo 
(:liiin}"o.  or  sik:Ii  sliorlor  limo  iis  do.si};niilod  l)v  llio 
(Coniini.ssion. 

■■■'(■■or  piirposos  only  ol  wiiiviii}*  llio  ;U)-diiv 
opoi'iilivo  doliiy.  Iho  Coiiiiiiissioii  has  ooiisidorod  llio 
pro])osod  riilo  s  impiiol  on  oliicionoy,  ooinpiililion. 
and  capilal  rorniiilion.  Sna  15  ll..S.(;.  78i:(l). 


action  is  nece.ssarv  or  ajiiiropriate  in  the 
public  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  puriKises  of  the  Act. 

IV.  .Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  i:oncerning  the  foregoing, 
including  whether  the  jiroposed  rnle 
change  is  consi.stent  with  the  Act. 
(Comments  may  be  submitted  bv  any  of 
the  following  methods: 

Blodronic  (ionunonts 

•  Use  the  (Commission’s  Internet 
comment  form  (http://iv\\’\v.so(:.gov/ 
rides/sro.shtnd );  or 

•  Send  an  email  to  rulo- 
coninwnts@soc.gov.  Please  include  File 
No.  SR-NASDAQ-2()1 3-008  on  the 
subject  line. 

Paper  Connnonts 

•  Send  jiaper  comments  in  trijilicate 
to  Elizab(;th  M,  Mur])hv,  .Secretarv. 
.Securities  and  Exchange  (Commission, 
100  F  Street  NE.,  Washington,  D(C 
20.'i40-1000. 

All  submissions  should  refer  to  F'ili;  No. 
SR-NASDAQ-201 3-008.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  hei])  the 
(Commission  |)roc(;ss  and  niview  vour 
comments  more  efficiently.  |)l(;ase  n.se 
only  one  method.  The  (Commi.ssion  will 
])ost  all  comments  on  the  (Commission’s 
VVet)  site  (http://\v\\'\v. soc.gov/rnlos/ 
sro.slitnd).  (Copies  of  the  submi.ssion,  all 
subsi;(inent  amendments,  all  written 
.statements  with  respect  to  the  projoo.siid 
rnle  change  that  are  filed  with  the; 
(Commi.ssion.  and  all  written 
communications  relating  to  the 
jiropo.sed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .'j  U..S.C.  .'5.')2,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Pnhlic 
Reference  Room,  100  P’  .Street  NE., 
Washington,  DCC  2().'549.  on  official 
business  days  between  tin;  hours  of 
10:00  a.m.  and  3:00  ji.m.  (Copies  of  such 
filing  akso  will  be  available  for 
inspection  and  copying  at  the  principal 
ollici;  ol  NA.SDAQ.  All  comments 
received  will  be  ])o.sted  without  change; 
the  (Commission  does  not  edit  jier.sonal 
identifying  information  from 
submissions.  Yon  should  submit  only 
information  that  yon  wish  to  make 
available  publicly.  All  submissions 
.should  refer  to  File  No.  SR-NASDAQ- 
201.3— 008  and  should  he  submitted  on 
or  b(;fore  February  20,  201 3. 
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I'’()r  lli(!  Cloinniission,  l)y  tlio  Division  ot 
Trading  and  Markols.  pursuant  to  ddcigalod 
anlliority.-'* 

Kevin  M.  O'Neill, 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68720;  File  No.  SR- 
NASDAQ-2013-011] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Mini  Options 

lannary  24.  2013. 

Pursuant  to  Section  19(1))(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  “Exchange  Act"),'  and  Rule  19h-4 
thereunder,'^  notice  is  hereby  given  that 
on  jannarv  l(i,  2013,  Tlie  nAsDAQ 
Stock  Market  LL(]  ("NASDAQ”  or 
“Exchange”)  filed  witli  the  Securities 
and  Exchange  (ionnnission 
(“Commission")  the  proposed  rule 
change  as  described  in  Items  1  and  II 
below,  which  Items  have  been  jirejiared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  projiosed  ride  change 
from  interested  |)ersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDAQ  pro])oses  to  list  and  trade 
option  contracts  overlying  10  shares  of 
a  security  (“Mini  Options”)  apjilicahle 
to  NASDAQ  members  using  The 


Share  Deliverable  Upon  Exercise 

Strike  Price  . 

Bid/Ofter . 

Premium  Multiplier  . 

Total  Value  of  Deliverable  . 

Total  Value  of  Contract . 


NASDAQ  Options  Market  (“NOM”), 
NASDAQ’s  facility  for  executing  and 
routing  standardized  equity  ami  index 
options. 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http:// 

WW  W. ncischuj.cchmillstroet. coin,  at  the 
l)rinci])al  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II,  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion,  the 
Exchange  included  statements 
concerning  the  pnrpo.se  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Sclf-Hcgnhitorv  Organization’s 
Statement  of  the  Pnrpo.se  of,  ami 
Statutorv  Basis  for,  the  Proposed  Bale 
Change 

1.  Pnrpo.se 

The  purpose  of  the  propo.sed  rule 
change  is  to  amend  Chapter  IV,  Section 
(i  (Series  of  Options  Contracts  Open  for 
Trading)  and  Chajiter  VI,  Section  4 
(Meaning  of  Premium  Quotes  and 
Orders)  to  list  and  trade  Mini  Options 
overlying  five  (.'i)  high-jniced  securities 
for  which  the  standard  contract 
overlying  the  same  security  exhibits 
significant  liipiidity.  Sjiecifically,  the 
Exchange  proposes  to  li.st  Mini  Options 


on  SPDR  SKP  500  (“SPY”),  Apple,  Inc. 
(“AAPL”),  SPDR  Cold  Tru.st  (“CLD”), 
Coogle  Inc.  (“COOC")  and  Amazon.com 
Inc.  (“AMZN”).'*  The  Exchange  believes 
that  this  pro])osal  would  allow  investors 
to  select  among  ojitions  on  various  high- 
priced  and  actively  tiaded  securities, 
each  with  a  unit  of  trading  ten  times 
lower  than  that  of  the  regular-sized 
ojitions  contracts,  or  10  shares,  similar 
to  other  options  exchanges.  In  addition, 
the  Exchange  proposes  a  technical 
amendment  to  (ihajjter  111,  Section  7 
(Position  Limits)  to  make  the  rule  text 
consistent. 

For  example,  with  Apple  Inc. 
(“AAPL”)  trading  at  $005.85  on  March 
21 . 2012,  ($00,585  for  100  shares 
underlying  a  standard  contract),  the  005 
level  call  expiring  on  March  23  was 
trading  at  $7.05.  The  cost  of  the 
standard  contract  overlying  100  shares 
would  be  $705,  which  is  substantially 
higher  in  notional  terms  than  the 
average  equity  option  price  of . $250. 89.-* 
Proportionately  eipii valent  mini-options 
contracts  on  AAPL  would  provide 
investors  with  the  ability  to  manage  and 
hedge  their  portfolio  risk  on  their 
underlying  investment,  at  a  price  of 
$70.50  ])er  contract.  In  addition, 
inve.stors  who  hold  a  jjosition  in  AAPL 
at  less  than  the  round  lot  size  would 
.still  he  able  to  avail  themselves  of 
options  to  manage  their  jiortfolio  risk. 
For  example,  the  holder  of  50  shares  of 
AAPL  could  write  covered  calls  for  five 
mini-oj)tions  contracts.  The  table  below 
demonstrates  the  ])roj)o.sed  differences 
between  a  mini-options  contract  and  a 
standard  contract  with  a  strike  price  of 
$1 25  per  .share  and  a  hid  or  offer  of 
$3.20  per  share: 


Standard  Mini 


100  shares  10  shares 


125 

3.20 

$100 

$12,500 

$320 


125 

3.20 

$10 

$1,250 

$32 


The  Exchange  currently  lists  and 
tiades  standardized  option  contracts  on 
a  numher  of  equities  and  Exchange- 
Traded  Funds  (“ETFs”)  each  with  a  unit 
of  trading  of  100  shares.  Excej)!  for  the 


17  CFR  20().:«)-:i(ii)(12). 

'  Ui  U..S.(:.  78,s(l))(l). 

^17t;FI<  24().1!)l)-4. 

'llio.si!  issuiLS  won;  .sulccliul  bncaiisi!  tluiy  au! 
|)ii(:(ul  f^roalcr  than  .SKH)  anil  are  amoii”  the  ino.sl 
actively  tradeil  issues,  in  that  the  stanilard  contract 
exhihits  averaf^e  daily  volume  ("AOV")  over  the 
previous  three  calendar  months  ol  at  least  4.'j.()0() 
contracts,  excludin}’  LFAl’S  and  FhliX  .series.  Tlie 


difference  in  the  deliverable  of  .shares, 
the  jiropo.sed  Mini  Ojitions  would  have 
the  same  terms  and  contract 
characteristics  as  regular-sized  eiiuity 
and  ETF  options,  including  itxerci.se 


Fxchange  notes  that  anv  expansion  ol  the  program 
wmdd  reipiire  that  a  suhseipient  proposed  rule 
change  he  suhmitted  to  the  Commission. 

■*  A  high  priced  underlving  seenritv  mav  have 
relatively  expensive  options,  hecause  a  low- 
percentage  move  in  the  share  price  mav  mean  a 
large  movement  in  tlie  options  in  terms  ol  ahsolute 
dollars.  Average  non-FLFX  equilv  option  premium 
per  contract  )anuarv  l-11ecemher  31.  21)11.  .See 


stvle.  All  existing  Exchange  rules 
applicable  to  ojitions  on  eiiuities  and 
ETFs  would  apply  to  Mini  Options. 
With  respect  to  position  '*  and  exercise 
limits,  the  a]j])lical)le  position  and 


IUt})://\\\\\v.tlu;(H'C.(:(mi/\Vfh(ipps/m()i}ihh'-V(>hinio- 

ivi)()rlsyr(:porl(:iass=iHiiiity. 

■Position  limits  applicable  to  a  regular-sized 
o|)tion  contract  would  also  a|)plv  to  the  Mini 
Options  on  the  same  underlving  seenritv.  with  10 
Mini  Option  contracts  counting  as  one  regular-si-zed 
contract.  Positions  in  both  the  regular-sized  ojition 
contract  and  Mini  Ojitions  on  the  same  security  will 
he  combined  for  |)ur|)oses  of  calculating  jiositions. 
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oxorcise  limits  ap])lii;al)lo  to  NOM 
Options  l^articipants  are  those  limits 
permitted  by  another  oi)tions  exchange.'* 
Further,  hedge  exemi)tions  will  apj)ly  to 
NOM  Option  Participants  if  such 
exemption  is  permitted  hy  anotlu;r 
exchange  and  that  exchange’s  rules 
apply  to  the  NOM  Option  Participant 
pursuant  to  (Chapter  HI,  Section  8.^ 

Also,  of  note.  NYSE  Area,  Inc. 

("NYSE  Area")  lists  and  trades  option 
contracts  overlying  a  numher  of  shares 
oth(^r  than  10l).«  Moreover,  the  concept 
of  listing  and  trading  parallel  options 
products  of  reduced  values  and  sizes  on 
the  same  underlying  security  is  not 
novel.  For  example,  ])arallel  jjrodiK.t 
pairs  on  a  full-value  and  reduced-value 
basis  are  currentlv  listed  on  the  S&P  :>()() 
Index  ("SPX"  and  “XSP.”  respectively), 
the  Nasdaq  100  Index  (“NDX”  and 
“MNX,”  respectively)  and  the  Ru.ssell 
2000  Index  ("RUT”  and  "RMN." 
respectively). 

The  Exchange  believes  that  the 
proposal  to  list  Mini  Options  will  not 
lead  to  investor  conlusion.  T  here  are 
two  imj)ortant  distinctions  between 
Mini  Options  and  regular-sized  options 
that  are  designed  to  ease  the  likelihood 
of  any  investor  confusion.  First,  the 
j)remium  multiplier  lor  the  ju'oposed 
Mini  Options  will  he  10.  rather  than 
100.  to  reflect  the  smaller  unit  of 
trading.  To  reilect  this  change,  the 
Exchange  proposes  to  add  language  to 
Ohaider  Yl,  Section  4(a)(i)  whic.h  notes 
that  bids  and  offers  for  an  option 
contract  overlying  10  shares  would  he 
expressed  in  terms  of  ilollars  ])er  1/1 0th 
part  of  the  total  value  of  the  contract. 
Thus,  an  offer  of  ‘‘..lO”  shall  reiiresent 
an  offer  of  S5.00  on  an  o]jtion  contrac.t 
having  a  unit  of  trading  consi.sting  of  10 
shares.  Second,  the  Exchange  intends  to 
designate  Mini  Options  with  different 
trading  symbols  than  those  designated 
for  the  regular-sized  contract.  For 
(jxample.  while  the  trading  symbol  for 
regular  option  contrac;ts  for  Apple.  Inc. 
is  AAFL.  the  Exchange  proposes  to 
adojit  AAFE7  as  the  trading  symbol  for 
Mini  Options  on  that  same  security. 

Th(!  Exchange  jiroposes  to  add  rule 
text  to  Sup])lementary  Material  to 
Chapter  IV,  Section  (i  to  reilect  that  after 
an  option  class  on  a  stock,  Exchange- 
Traded  Fund  .Share,  Trust  Issmul 
Recei|)t,  Exchange  Traded  Note,  and 
other  Index  Linked  Security  with  a  100 


series  of  option  contracts  with  a  10 
share  deliverable  on  that  .stock. 
Exchange-Traded  Tumi  .Share.  1  rust 
Issued  Receipt,  Exchange  Traded  Note, 
and  other  Index  Linkcul  .Security  may  he 
listed  for  all  exiiirations  opeiuid  for 
trading  on  the  lixchangc;.  Also,  the 
Exchange  is  amending  Supplementary 
Material  to  (Chapter  IV.  Section  (i  to 
reflect  that  strike  ])rii;es  for  Mini 
Options  shall  h(!  set  at  the  same  level  as 
for  regular  ojdions.  For  example,  a  call 
series  strike  ])rice  to  deliver  10  shares  of 
stock  at  .$12.1  per  share  has  a  total 
deliverable  value  of  $1 .2.10.  and  the 
strike  price  will  he  set  at  125.  further, 
the  Exchange  jjrojjoses  to  add  rule  t(!xt 
to  Supplementary  Material  to  (Chapter 
IV,  Section  0  to  not  permit  the  listing  ol 
additional  series  of  Mini  Options  if  the 
underlying  is  trading  at  $90  or  le.ss  to 
limit  the  numher  of  strikes  once  the 
underlving  is  no  longer  a  high  priced 
security.  The  Exchange  projjoses  a 
$90.01  minimum  for  continued 
(jualification  so  that  additional  series  of 
Mini  Options  that  correspond  to 
standard  strikes  may  he  added  even 
though  the  underlying  has  fallen 
slightly  below  the'initial  ciualification 
standard.  In  addition,  the  underlying 
security  must  lx;  trading  above  $90  for 
five  consecutive  days  before  the  listing 
of  Mini  Option  contracts  in  a  new 
ex])iration  month.  This  restriction  will 
allow  the  Exchange  to  list  strikes  in 
Mini  Ojitions  without  disrui)tion  when 
a  new  expiration  month  is  added  even 
if  the  underlving  has  had  a  minor 
decline  in  price.  The  same  trading  rules 
applicable  to  existing  equity  and  ETF 
o])tions  would  a])])ly,  including  Market 
Maker  obligations,  to  Mini  Options." 

The  Exchange  notes  that  by  listing  the 
same  strike;  ])rice  for  Mini  Options  as  for 
regular  options,  the  Exchange  seeks  to 
keep  intact  the  long-standing 
relationshij)  between  the  underlying 
securitv  and  an  oi)tion  strike  jjrice  thus 
allowing  investors  to  intuitively  grasp 
the  option’s  value,  /.e.,  option  is  in  the 
money,  at  the  money  or  out  of  the 
money.  The  Exchange  heliev(;s  that  hy 
not  changing  anything  hut  the 
multij)lier  and  the  option  symbol,  as 
discussed  above,  retail  investors  will  he 
able  to  grasp  the  distinction  between 
regidar  ojjtion  contracts  and  Mini 
Options.  The  Exchange  notes  that  The 
Ol)tions  Clearing  Corporation  (“the 
OCC”)  Svmhology  is  structured  for 
contracts  that  have  a  deliverable  of  other 
than  100  shares  to  he  d(;.signated  with  a 
numeric  atlded  to  the  standard  trading 
svmhol.  Further,  the  Exchange  h(;lieves 
that  the  contract  characteristics  of  Mini 


Options  an;  consistent  with  the  terms  of 
tin;  Options  Disclosun;  Docum(;nt. 

With  regard  to  the  imi)act  of  this 
jjro])osal  on  system  capacity,  tlu; 

Exchange  has  analyzed  its  capacity  and 
rei)resents  that  it  anil  the  Options  Price 
Re])orting  Authority  (“OFRA”)  have  the 
n(;cessarv  systems  capacity  to  handle 
the  pot(;ntial  additional  traffic 
associated  with  the  listing  and  trading 
of  Mini  Options.  The  Exchange  has 
further  discussed  the  i)roposed  listing 
and  trading  of  Mini  Options  with  the 
OCC,  which  has  re])resented  that  it  is 
able  to  accommodate  the  proposal.  In 
addition,  the  Exchange  would  file  a 
j)roposed  rule  change  to  ado])t 
transaction  fees  s])ecific  to  Mini  Options 
for  listing  and  trading  Mini  Oi)tions. 

The  current  options  jiricing  in  Chapter 
XV  would  not  a])plv  to  Mini  Options. 

The  Exchange  is  also  proposing  to 
amend  Cha])ter  HI,  .Section  7  (Position 
Limits)  to  add  parentheses  to  certain 
subsections  for  consistency  with  oth(;r 
NASDAQ  Rules.  The.se  filings  are  Isic) 
similar  to  filings  hy  NY.SE  Ana,  Inc. 
(“NYSE  Area")  and  the  International 
Securities  Exchange  LLC,  (‘  l.SE  )  to  list 
and  trade  ojitions  contracts  overlying  19 
shares  of  certain  securities."’ 

2.  Statutory  Hasis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  ])rovisions  of  .Section  9  of  Isic)  Act,” 
in  general,  and  with  Section  9(h)(5)  of 
the  Exchange  Act.'-  in  particular,  in  that 
the  i)roi)osal  is  designed  to  ijrevent 
fraudident  and  manijndative  acts  and 
practices,  to  i)romote  just  and  eiiuitahle 
principles  of  trade,  to  remove 
imjiediments  to  and  p(;rfect  the 
mechanism  of  a  free  and  oi)en  market 
and  a  national  market  system  and,  in 
general,  to  j)rotect  investors  and  the 
l)uhlic  interest. 

The  Exchange  believes  that  investors 
would  benefit  from  the  introduction  and 
availability  of  Mini  Options  by  making 
o])tions  on  high  juiced  securities  more 
readily  available  as  an  investing  tool  at 
more  affordable  juices,  j)articularly  for 
average  retail  investors,  who  otherwise 
may  not  he  able  to  participate  in  trading 
ojitions  on  high  ju'iced  sec.urities.  Ihe 
I'lxchange  int(;nds  to  adoj)t  a  differi;nt 
trading  svmhol  to  distinguish  Mini 
Ojjtions  from  its  currently  listed  oj)tion 
contracts  and  therefore,  eliminate 
inv(;.stor  confusion  with  resjject  to 


.Siiciirilios  Kxdiango  Ac.t  Kdliiasi;  No.  ()7')48 
(.Soiitambor  28.  2012).  77  I  K  (i07:i.')  (Octolior  4. 
2012)  (.SK-NYSl']Ari'.a-2012-()4)  (.SR-ISl'.-20 12-58). 
NY.SK  Area  and  l.St;  rocoivod  api)roval  to  list  and 
trado  options  contracts  ovorlying  It)  sliaros  ol 
certain  securities. 

II  1.'-,  ll..S.(:.  781. 
insU.S.C.  78f(li)(5). 


share  deliverable  has  been  ajijiroved  for 
listing  and  trading  on  the  Exchange. 

'■.SwCliapter  III.  .Siictions  7  (Position  Limits)  and 
0  (Lxercise  Limits). 

’’  S(f(!  (iliapter  111.  St!ction  8  (Lxemptions  Irom 
Position  Limits). 

“.SVy;  .Securities  Lxchange  Act  Release  No.  44025 
(lM!l)rnarv  28.  2001 )  00  I’R  i:i<)80  (March  8.  2001) 
(approving  SR— P(  )X-01-12). 


■1  .See  C.haiiter  Vll.  Section  0(d). 
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product  distinction.  Moreover,  the 
pro})o.sed  rule  change  is  designed  to 
protect  investors  and  the  public  interest 
l)y  i)roviding  investors  with  an 
enhanced  tool  to  reduce  risk  in  high 
])riced  securities.  In  ])articnlar.  Mini 
()])tions  would  provide  retail  customers 
who  inve.st  in  SFY.  AAFL.  GLD.  COOG 
and  AMZN  in  lots  of  less  than  100 
shares  with  a  means  of  j)rotecting  their 
investments  that  is  currently  only 
available  to  those  who  have  positions  of 
100  shares  or  more.  Further,  the 
jjrojmsed  rule  change  is  limited  to  just 
five  high  priced  securities  to  ensure  that 
only  .securities  that  have  significant 
options  liquidity  and  therefore. 
c:ustomer  demand,  are  .selected  to  have 
Mini  Options  li.sted  on  them. 

B.  S(iIf-B(igiilatory  Organization’s 
Statoinent  on  Barden  on  Competition 

The  Exchange  does  not  believe  that 
the  rule  change  will  impose  any  burden 
on  competition  not  niicessary  or 
appropriate  in  furtherance  of  the 
pur])o.ses  of  the  Act.  In  this  regard  and 
as  indicated  above,  the  Exchange  notes 
that  the  rule  change  is  being  j)ro])osed 
as  a  com])etitive  response  to  recently 
approved  NYSE  Area  and  ISE  filings. 

The  Exchange  believes  this  |)ro])osed 
ride  change  is  necessary  to  permit  fair 
c:omi)etition  among  the  options 
exchanges. 

C.  Self-Begulatorv  Organization's 
Statement  on  Comments  on  the 
Proposed  Bide  Change  deceived  i'rom 
Members,  Bartici})ants  or  Others 

No  written  comments  were  either 
solicated  or  received. 

III.  Date  of  Effect ivenes,s  of  the 
Proposed  Rule  Ghange  and  Timing  for 
Gommission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  ])rotection  of  investors  or  the  ])nhlic 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
o])erative  for  30  days  after  the  date  of 
this  filing,  or  such  .shorter  time  as  the 
Gommi.ssion  may  designate  if  consistent 
with  the  ])rotection  of  investors  and  the 
public  interest,  the  j)roposed  rule 
change  has  become  effective  pursuant  to 
Section  10(h)(3)(A)  of  the  Act  '•*  and 
Rnle  19l)-4(fl(0)  thereunder.'  ’ 


'  *  us  ii..s.(;.  7Hs(l))(:{)(A). 

17  CUR  240.U)l)-4(l)((i).  In  iuldilion.  Ruin  lOl)- 
4(r)(())(iii)  n!f|iiir(!s  a  siill'-n!<5ulatt)rv  orgaiiizalioii  to 
|)r()vi(l(!  tiu!  Commission  witli  writlini  nolico  of  its 
inlonl  to  filo  llio  proposod  rnlo  cliango.  along  with 
a  l)riof  riosoriplion  and  toxi  of  tin;  pro|)os(;d  i  nk; 
chango.  at  least  five  Inisinoss  davs  prior  to  tin;  dati; 
of  filing  of  tin;  (rroposod  rnk;  cdiango.  or  such 
shorter  time  as  designated  hv  the  Commission.  The 
Exchange  has  fnifilled  this  r(;(|nirenn;nt. 


A  jiroposed  rule  change  filed  under 
Ritle  10h-4(f)(0)  normally  does  not 
become  operative  for  30  day.s  after  the 
date  of  filing.  However,  Rule  lOh- 
4(f)((i)(iii)  jiermits  the  (iommission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  jnihlic  interest.  'I'he 
Exchange  nuinests  that  the  Gommission 
waive  the  3()-day  operative  delay  so  that 
it  can  list  and  trade  the  |)roj)osed  mini 
ojitions  as  soon  as  it  is  able.'-'*  The 
Gommission  believes  that  waiving  the 
3n-day  operative  delay  is  consistent 
with  the  protef:tion  of  inve.stors  and  the 
public  interest."’  The  Gommi.ssion  notes 
the  jiroposal  is  substantively  identical  to 
projiosals  that  were  recently  approved 
liy  the  Gommission,  and  does  not  raise 
any  new  regidatory  issues.'^  For  these 
reasons,  the  Gommi.ssion  designates  the 
jiroposed  rnle  change  as  o])erative  ujion 
filing. 

At  anv  time  within  BO  dav.s  of  the 
filing  of  the  projiosed  rnle  change,  the 
(iommission  snmmarilv  mav 
tem])orarily  suspend  such  rnle  change  if 
it  ajipears  to  the  Gommi.ssion  that  such 
action  is  neces.sary  or  approjiriate  in  the 
jiuhlic  intere.st,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  ])ur])o.ses  of  the  Act. 

IV.  Solicitation  of  Cioniments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Gomments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Gommission’s  Internet 
comment  form  [http://\v\vi\'. sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDAQ-2()1 3-011  on  the 
.suh)ec:t  line. 

Paper  Comments 

•  Send  j)aper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary, 
Securities  and  Exchange  Gommission, 


'■"■'rli(;  Coininis.sioii  nolos  th.il  tin;  Rxchnngo’s 
(;urn;nt  o])ti()ns  pricing  will  not  npplv  to  tin;  liiuling 
of  Mini  Options,  and  tin;  Kxcliangi;  will  not 
coinnicnco  trading  of  Mini  Options  until  transaction 
lens  sp(;cific  to  Mini  Opti(;ns  have  l)i;(;n  lil(;d  with 
tin;  tionnnission. 

"■for  i)ur|)os(;s  only  of  waiving  thi;  :i()-day 
op(;rativ(;  d(;lav.  tIu;  Coininission  has  also 
considi;ri;d  tiu;  propos(;d  ruin’s  impact  on 
nfficii;ncv.  c:omp(;tition,  and  capital  formation.  .Sen 
US  U..S.(;.  7Kc(f). 

■'.S’nf;  .Seen l  it  ins  Kxchangn  Act  Rnina.si;  No.  (17(148 
(.Snpt(;mh(;r  28.  2012).  77  FR  (i()7:t.'i  (Octohnr  4. 

2012)  (.SR-NY.SRArca-2012-()4  and  .SR-I.SK-2012- 
.SO). 


100  F  Street  NE.,  Washington.  DG 
20.'540-1000. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-201 3-011.  This 
file  number  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Gommission  jirocess  and  review  your 
comments  more  (dficientlv,  please  n.se 
only  one  method,  llie  Gommission  will 
post  all  comments  on  the  Gommission’s 
Internet  Wtih  site  (httj)://\v\v\v. sec.gov/ 
rides/sro.shtml ).  Gopies  of  the 
suhmission,  all  suhsetiuent 
amendments,  all  written  statements 
with  resjiect  to  the  proposed  rule 
change  that  are  filed  with  the 
Gommission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Gommission  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
jirovisions  of  .'5  IJ.S.G.  .'i.'i2.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Gommission’s  Public 
Reference  Room,  100  F  Street  NE.. 
Washington,  DG  20.'i49,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Gopies  of  the 
filing  al.so  will  he  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  jmsted  without  change; 
the  Gommission  does  not  edit  per.sonal 
identifying  information  from 
snhmi.ssions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  jmhlicly.  All  .submissions 
.shonld  refer  to  File  Nnmh(!r  SR- 
NASDAQ-201 3-01 1  and  shonld  he 
submitted  on  or  before  February  20, 
2013. 

For  the  Gommission,  tiy  the  tlivision  of 
't'racling  and  Mark(;ts.  inirsuanl  to  dcilcigatod 
anthorily."* 

Kevin  M.  O'Neill. 

Deputy  Secretary. 

|FR  Doc.  2(u:i-(n(i:n  Filed  l-2<)-i:U  8:4.')  ainl 
BILLING  CODE  8011-01-P 


'»  17  CFR  2{)0.;«)-:i(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68725;  File  No.  SR- 
NYSEARCA-2012-133) 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Approving  a 
Proposed  Rule  Change  Amending 
NYSE  Area  Equities  Rule  7.31(h)(7)  To 
Permit  PL  Select  Orders  To  Interact 
With  Incoming  Orders  Larger  Than  the 
Size  of  the  PL  Select  Order 

laiuiiirv  24.  2013. 

I.  Introduction 

On  Novoinbor  27.  2012,  NYSE  Area, 
Inc.  (“Exchange”  or  "NYSE  Area”)  filed 
with  the  Securities  and  Exchange 
Commission  {"(’onnni.ssion”).  pursuant 
to  Section  19(h)(1)  of  the  Securities 
Excliange  Act  of  1934  (“Act”)  '  and  Rule 
19i)-4  thereunder,-  a  projio.sed  rule 
change  to  amend  NYSE  Area  Ecpiities 
Rule  7.31(h)(7)  to  permit  RE  Select 
Orders  to  interact  with  incoming  orders 
larger  than  the  size  of  the  PL  Select 
Order.  The  jnojiosed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  Dticemher  14.  2012.  *  The 
("ommi.ssion  received  no  c;omment 
letters  regarding  the  jirojinsed  rule 
change.  This  order  ajijnoves  the 
])roj)o.sed  rule  change. 

It.  Description  of  the  Proposal 

The  Exchange  propo.ses  to  amend 
NY.SE  Area  Ecpiities  Rule  7.31(h)(7)  to 
permit  PL  Select  Orders  to  interact  with 
incoming  orders  largcir  than  the  size  of 
the  PI.  Select  Order,  (airrently  the  PL 
Select  Order  type  does  not  interact  with 
incoming  orders  that:  (i)  Have  an 
immediate-or-cancel  (“IOC”)  time  in 
force  condition,'^  (ii)  is  an  ISO,'"’  or  (iii) 
is  larger  than  the  size  of  the  PL  Select 
Order.“ 

The  Exchange  has  identified  an 
unintended  conscKjuence  related  to  the 
implementation  of  PL  Select  Orders. 
Specifically,  as  de.scrihed  in  greater 
detail  in  the  Notice."  in  certain 
instances  an  incoming  Adding  Licpiidity 
Only  Order  (“ALO  Order”)  is  unable  to 
post  to  the  NYSE  Area  Book  as  reejuired 
by  NYSE  Area  Ecpiities  Rule  7.31(nn)“ 
if  there  is  a  resident.  c;ontra-sicte  PL 


'  15  78s(l))(l). 

-'17C;iK240.1‘ll)-4. 

‘.Sfv?  S(!i:iirili(!s  .\i:\  Koloaso  No.  (iKaK5 

(Doccniibor  7.  21112).  77  IK  74528  (noci'mlxM'  14. 
2012)  (.SK-NY.SI:,\KC:A-2()12-1:i:i)  C  Nolici!"). 

■*  S(H!  NY.SI-;  An:;!  l:)(|uilios  Kiilc!  7.,'n  (o). 

''Sm  NY.Sl'^  Aron  Ixiuilios  Kulo  7.;i1(jj). 

•‘.SVy?  .S(Y:iiriti(!s  lixclianso  Act  Roliiaso  No.  07785 
(.Sopl.  5.  2012).  77  I'K  55888  (.SoplonilMir  11.  2012) 
(.SR-NYSKAri:a-2012-48)  (".Approval  Ortlor"). 

^  Notico.  sti/mi  noto  3. 

“.SfY?  NY.SK  Area  R(|uilios  Rule  7.31(iin). 


.Selec;t  Order.*'  For  example,  if  an  E'fP 
Holder  has  entered  a  PL  .Selec;t  Order  to 
.sell  shares  and  the  Exchange  receives  a 
larger  incoming  buy  order  at  the  .same 
pric;e,  because  the  arriving  huy  order  is 
larger  than  the  resting  l^L  Selec;t  Order, 
the  PL  Selec:t  Order  (unlike  a  regular  PL 
order)  would  not  exec:nte  again.st  the 
arriving  buy  order  and  would  remain 
nnclisplayed  on  the  Arc:a  Hook.  Further, 
an  incoming  ALO  Order  to  buy  at  the 
same  piic;e,  whic:h  is  seeking  to  add  to 
the  exi.sting  bid  would  be  rejec:tecl.  In 
suc:h  .sc:enaric),  an  ETP  Holder  seeking  to 
add  licpiidity  to  the  Arc;a  Book  with  an 
Al.O  order  would  be  unable  to  do  so. 
even  though  there  is  resting  intere.st 
jiosted  at  the  .same  jirice. 

The  Exc:hange  proposes  to  amend 
NYSE  Arc:a  Eejuities  Rule  7.31(h)(7)  to 
delete  the  recpiirement  that  iirohibits  PI. 
Selec:t  Order  interac:tion  with  larger- 
sized,  inc;oming  orders. 

Ill.  Discussion  and  (Commission 
Findings 

After  c;areful  review,  the  Commission 
finds  that  the  projiosed  rule  c;hange  is 
c:onsi.stent  with  the  recpiirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  ajiplicable  to  a  national 
securities  exchange."’  In  partic:ular,  the 
CCommission  finds  that  the  jiroposecl 
rule  c:hange  is  consistent  with  ,Sec:tic)n 
(ilbK.I)  of  the  Ac;t."  whic:h  recpiires, 
among  other  things,  that  the  rules  of  a 
national  .securities  exc.hange  be 
designed  to  prevent  fraudulent  and 
niani))ulative  ac:ts  and  i)rac:tice.s,  to 
])romote  just  and  equitable  princ;iples  of 
trade,  to  remove  impediments  to  and 
j)erfec;t  the  mec:hani.sm  of  a  free  and 
ojien  market  and  a  national  market 
system,  and,  in  general,  to  ])rotec;t 
investors  and  the  public:  intere.st:  and 
are  not  designed  to  jiermit  unfair 
clisc;rimination  between  c:ustc)mers, 
issuers,  brokers  or  dealers. 

The  (Commission  finds  the  prcqio.sed 
rule  change  to  he  c:onsi.stent  with  the 
Act.  The  (Commission  notes  that  the 
Exc;hange  continues  to  believe  that  its 
rationale  for  jireventing  PL  Selec:t 
(Orders  from  interacting  with  inc:c)ming 
orders  larger  in  size  remains  valid.  In 
this  regard,  the  Exchange  c:ontinue.s  to 
believe  that  jireventing  exec:utions  with 
larger-sized  inc;c)ming  interest  would 
inc:entivize  Users  to  route  PL  Selec;t 
Orders  to  the  Exc;hange  hec:au.se  siic.h 
orders  would  remain  available  to 
provide  price  imjirovement  and  would 
not  be  “swcqit”  by  suc:h  larger-sized 


‘•Sro  Nolico,  77  IK  ill  74528. 

"'Ill  <i|)pr(iving  lliis  |)n)|)(ist!cl  mli!  cliangc.  lilts 
Ooniiiii.s.sion  luis  ciinsidtsi'tsil  tins  iiropo.ststi  riilts's 
ini|>a(:l  on  istlicitsncy.  coinptslilioii.  and  (:a|)ital 
torination.  Suit  15  li..S.c:.  78(:(t). 

"  15  II..S.(:.  78l(l))(5). 


inc;oming  orders.  In  addition,  the 
Exc;hange  helieves  that  bec;ause  suc:h  PL 
,Selec:t  Orders  would  remain  available  to 
provide  pric:e  inqirovement,  it  c:c)ulci 
similarly  incentivize  Users  to  route 
clis])layable  intere.st  to  tbe  Exchange 
bec;au.se  the  likelihood  of  rec;eiving  ])ric;e 
improvement  c;c)ulcl  increase. 

The  (Commission  notes  that  the 
Exc:hange  believes,  however,  that  the 
|)otential  for  licpiidity-liosting  intere.st  to 
be  rejec:tecl.  albeit  rare,  outweighs  the 
Exc:hange’.s  stated  benefit  of  allowing 
the  PL  .Selec.t  Order  not  interac.t  with 
inc:oming  orders  that  are  larger  in  size 
than  the  PL  Selec:t  Order.  In  addition, 
the  (Commission  notes  that  the  Exc:hange 
has  repre.sented  that  in.stitutional 
investors  have  raised  c;onc;erns  to  the 
Exc:hange  that  PL  Select  Orders 
c;urrently  may  byjiass  trading  intere.st 
entered  on  behalf  of  institutional 
investors  by  not  exec;nting  against 
larger-sized  orders.  In  this  regard,  the 
(Commi.ssion  notes  that  the  Exchange 
states  that  its  goal  is  not  to  prevent  the 
interac:tic)n  of  legitimate  trading  interest, 
and  to  the  extent  there  is  a  |)erc:eptic)n 
that  this  may  be  the  c:ase,  the  Exc:hange 
believes  that  the  restriction  on  PL  Selec:t 
Orders  slionld  be  lifted. 

Based  on  the  Exc:hange’.s  statements, 
the  Commission  believes  that  removing 
the  restriction  on  PL  Selec;t  Order  as 
jirojiosecl  and  thereby  allowing  ALO 
Orders  to  po.st  to  the  Arc:a  Book,  as 
intended,  NYSE  Arc:a  should  helji  to 
ensure  that  trading  intere.st  is  able  to 
interac:t  on  its  market  in  an  effic;ient 
manner. 

Acc:ordingly,  the  (Commi.ssion  believes 
that  the  projiosed  rule  change  is 
c:onsistent  with  Sec.tion  ()(b)(.'i)  of  the 
Ac;t.'^ 

IV.  (Conc:Iusion 

H  is  ilifiiHfore  ordered,  pursuant  to 
Section  19(i))(2)  of  the  Ac;t,"'  that  the 
proposed  rule  c;hange  (SR-NYSEARCA- 
2012-133)  be,  and  it  hereby  is, 
apiirovecl. 

l-’or  the  (Commission.  Iiv  llu:  Division  of 
'I’rading  and  Markets,  pursuant  to  delegated 
aullioritv. 

Kevin  M.  O’Neill, 

Deputy  Senvlury. 

II'R  Dec.  2ni;i-()l!l71  I'iled  l-2!)-13;  8;45  anil 
BILLING  CODE  8011-01-P 


15  D..S.C.  78f(l))(5). 

"  15  U..S.(:.  78s(l))(2). 

17  C;iK  2(H).;i{)-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68718;  File  No.  SR- 
NASDAQ-201 3-010] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Routing  Fees 

lamiiirv  24,  201.3. 

Pursuant  to  Section  1‘)(1))(1)  of  the 
Securities  Excliange  Act  of  1034 
(“Act”],'  and  Rule  19l)-4-  thereunder, 
notice  is  herein'  given  that  on  )annary 
18,  2013,  The  NASDAQ  Stock  Market 
hhC  (“NASDAQ”  or  “Excliange”)  filed 
with  the  Securities  and  Excliange 
Coinnn.ssion  (“SEC”  or  “Coniinission”) 
the  jirojiosed  rule  change  as  desc;rihed 
in  Items  1,  11,  and  111,  helow,  which  Items 
have  been  jirejiared  hy  NASDAQ.  The 
Commi.ssion  is  pnhlishing  this  notice  to 
solicit  comments  on  the  projio.sed  rule 
clumge  from  interested  ])ersons. 


I,  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (ihange 

NASDAQ  propo.ses  to  moclifv  Chapter 
XV,  Section  2,  entitled  “NA.SDAQ 
Options  Market — Fees  and  Rebates,” 
whicli  governs  pricing  for  NASDAQ 
memhers  using  the  NA.SDAQ  Options 
Market  (“NOM”),  NASDAQ’s  facility  for 
execaiting  and  routing  standardized 
ecjiiity  and  index  options,  to  amend 
Routing  Fees. 

While  these  amendments  are  effective 
upon  filing,  the  Exchange  has 
designated  the  propo.sed  amendments  to 
he  operative  on  February  1, 2013. 

The  text  of  the  jiroposed  rule  cliange 
is  jirovided  in  Exhibit  5.  The  text  of  the 
proposed  rule  cliange  is  also  available 
on  the  Exchange’s  Web  site  at  http:// 
\y\v\v.n(is(i(i(].cciii\'(iiistivet.(:oni,  at  the 
])rincipal  c)ffic:e  of  the  Excliange,  and  at 
the  Commission’s  Public:  Referenc:e 
Room. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission,  the 
Exchange  included  statements 
c:c)nc:erning  the  purpo.se  of  and  basis  for 
the  propo.sed  ride  cliange.  The  text  of 
the.se  statements  may  he  examined  at 
the  plac:e.s  spec:ifiecl  in  Item  IV  helow. 
The  Exc;haiige  has  jirepared  summaries, 
set  forth  in  .sec:tious  A,  B,  and  C  below, 
of  the  most  .signific:ant  a.spec:ts  of  snc.h 
.statements. 

A.  Sfiif-IiHgiiidton'  Organization's 
StataniHiit  oftha  Purposa  of,  and  tha 
Statatorv  Basis  for.  tha  Proposed  Buie 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  amend 
the  Routing  Fees  in  Sec;tion  2(4)  of 
Chajiter  XV  in  order  to  rec:oup  c;osts  the 
Exchange  incurs  for  routing  and 
exec:uting  c:ertain  orders  in  eejuity 
options  to  away  markets. 

(Currently,  the  fees  for  routing 
Cnstomer.  Firm,  Market  Maker  and 
Professional  orders  are  as  follows: 


Exchange 

Customer 

Firm 

MM 

Professional 

BATS  Penny  Pilot  . 

$0.55 

$0.55 

$0.55 

$0.55 

BATS  Non-Penny  Pilot  . 

0.86 

0.94 

0.94 

0.94 

BOX  . 

0.11 

0.55 

0.55 

0.31 

BX  Options  Penny  Pilot  . 

0.11 

0.54 

0.54 

0.54 

BX  Options  Non-Penny  Pilot  . 

0.11 

0.94 

0.94 

0.94 

CBOE  . 

0.11 

0.55 

0.55 

0.41 

CBOE  orders  greater  than  99  contracts  in  NDX,  MNX  ETFs  and  ETNs . 

0.29 

0.55 

0.55 

N/A 

C2  . 

0.55 

0.55 

0.55 

0.55 

ISE  (Standard)  . 

0.11 

0.55 

0.55 

0.31 

ISE  Select  Symbols '  . 

0.35 

0.55 

0.55 

0.44 

MlAX  . 

0.11 

0.55 

0.55 

0.36 

NYSE  Area  Penny  Pilot  . 

0.55 

0.55 

0.55 

0.55 

NYSE  Area  Non-Penny  Pilot  . 

0.90 

0.94 

0.94 

0.90 

NYSE  AMEX  . 

0.11 

0.55 

0.55 

0.31 

PHLX  (for  all  options  other  than  PHLX  Select  Symbols)  . 

0.11 

0.55 

0.55 

0.31 

PHLX  Select  Symbols"  . 

0.11 

0.55 

0.55 

0.55 

'file  Excliange  jirojioses  to  adojit  new 
Routing  Fees  when  routing  and 
exec:uting  orders  in  equitv  ojitions  to 
BAT.S  Exc:hange,  Inc:.  (“BAT.S”),  BOX 
Ojitions  Exc:hange  LLCC  (“BOX”),  the 
Chic:agc)  Board  Ojitions  Exc:hange. 
hicorjiorated  (“CBOE”),  C2  Ojitions 
Exchange,  Incorjicirated  (“C2”), 
International  Sec:uritie.s  Exc:hange,  LLC 
(“LSE”),  the  Miami  International 
.Sec:nrilie.s  Exc:hange,  LL(C  (“MlAX”), 
NA.SDAQ  Ojitions  Market  (“NOM”), 
NYSE  Arc:a,  Inc:.  (“NYSE  Arc:a”),  NYSE 
MK'f  LL(C  (“NYSE  Aiiiex”)  and 
NA.SDAQ  OMX  PHLX  LL(C  (“Phlx”). 
The  Exc:hange  is  jirojiosing  to  eliminate 


'  1.1  U..S.C.  78.s(l))(l). 
^  17  CFK  24().l!lh-4. 


the  c.urrent  Routing  Fees  lcic:atecl  in 
.Sec:ticin  2(4)  of  Chajiter  XV  and  in.stead 
asse.ss  NOM  Partic:ijiant.s  a  fixed  fee  plus 
the  away  market  tran.sac:ticin  fee  as  noted 
below. 

Today,  the  Exc:hange  c:alc:nlates 
Routing  Fees  by  a.s.se.ssing  a  fixed 
Routing  Fee  of  .$t).1 1  jier  c:cintrac:t,  whic:h 
is  c:cimjirisecl  of  c:ertain  Exc:hange  costs 
related  to  routing  orders  to  away 
markets  jiliis  the  away  market’s 
transac:ticin  fee.  With  resjiect  to  the  fixed 
c:ci.sts,  the  Exc:hange  inc:ur.s  a  fee  when  it 
utilizes  Nasdaej  Ojitions  .Servic:e.s  LL(C 
(“NO.S”),  a  member  of  the  Exchange  and 
the  Exchange’s  exc:lu.sive  order  router. ' 


'*  NA.SDAQ  Rules  at  Chapter  VI.  .Section  1 1(e) 
(Orthir  Koulins). 


Eac:h  time  NO.S  routes  an  order  to  an 
away  market,  NO.S  is  c:hargecl  a  c:learing 
fecO  and,  in  the  c:ase  of  c:ertain 
exc:hange.s,  a  transaction  fee  is  also 
charged  in  c:ertain  .syinhols.  whic:h  fees 
are  jiassed  through  to  the  Exc:hange.  The 
fCxc:liange  c:urrently  rec:ciujis  t:learing 
and  tran.sac:ticin  c.harges  inc:urred  by  the 
Exc:hange  as  well  as  certain  other  c:ci.st.s 
inc:urrecl  by  the  Exc:haiige  when  routing 
to  away  markets,  suc:h  as  administrative 
and  tec:hnic:al  c:ci.sts  a.ssoc:iated  with 
ojierating  NO.S,  memliershiji  fees  at 
away  markets,  Ojitions  Regulatory  Fees 
(“ORFs”)  and  technic.al  c:cist.s  a.sscic:iatecl 
with  routing  options.  With  resjiec:t  to 


■'Tlu!  Options  Cli!arin<>  Corporation  ("OCC") 
a.s.siissus  St). in  par  contract  side. 
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away  inarkol  transaction  loos,  tin; 
Exchange  does  not  assess  actual 
transaction  fe(!s  in  all  cases  today,  hnt 
rather  has  limited  fees  in  certain 
cinaimstances.  In  those  cases  the 
Excdiange  does  not  recovtir  all  of  its 
costs  for  routing  to  the  away  market."’ 

Today,  the  Exchange  amends  its 
Routing  Fees  to  reflect  amendments  to 
away  market  transaction  fees  hy  filing 
l)roposed  ride  changes.  The  Exchange 
propo.ses  to  eliminate  the  current 
Routing  Fees  and  instead  assess  the 
actual  away  market  fee  assiissed  hv  the 
away  exchange  at  the  time  that  the  order 
was  entered  into  the  Exchange’s  trading 
system.  This  transaction  fee  would  he 
calculated  on  an  order-hy-order  basis 
since  different  away  markets  charge 
different  amounts.'*  The  Exchange 
analyzed  its  clearing  costs.^ 
administrative  and  technical  costs 
associated  with  operating  NOS, 
memhi’rship  fees  at  away  markets  and 
n^gulatory  costs  in  determining  tin;  fixed 
fee  for  routing.  \Vith  respijct  to  BATS, 
BOX.  02.  OBOE,  ISE.  MIAX.  NYSE 
Amex  and  NYSE  Area  the  Exchange 
proposes  to  continue  to  assess  .SO.ll  jier 
contract  in  addition  to  the  away 
market’s  transaction  fee."  While  this 
proposal  does  not  change  the  fixed  cost 
assessed  to  away  markets  other  than 
Fhlx  and  BX  Options,  the  Exchange 
would  assess  the  actual  transaction  fees 
that  are  in  place  at  the  various  away 
markets  and  will  no  longer  limit  those 
transaction  fees  as  it  does  today  in 
certain  circumstances."  While  clearing 
costs  have  niciaitly  decreased."'  the 
Exchange  would  continue  to  a.ssess 
.SO.ll  jier  contract  hecau.se  of  other 
increa.sed  costs.  Specifically,  several 
exchanges  have  increased  ORP’s  or 
adopted  ORP’s  and  the  p]xchange 


'■  In  .soint!  cases  Iho  Kxcliangc!  lilod  a  rule  flian^e 
which  n(it(!fl  that  the  Kxcliaiiee  would  not  assess  the 
actual  Iraiisacliou  char}>e.  hut  a  lower  aiuouut 
wlu!re  llu!  trausacliou  lees  at  au  away  inark(!t  were 
hij^her  than  other  markets. 

'■This  is  similar  to  the  methodologv  utilized  hy 
I.SI-;  ill  assessiiie  Koiitiiig  Mhjs.  .S’«"  I.SK's  Kee 
.Schedule. 

^(KX;  recently  amended  its  cleariue  fee  from 
.StI.tl.'t  |ier  contract  side  to  SI). 1)1  per  contract  sitle. 
.See  .Securities  l-Achange  ,\cl  Kelease  No.  (iK()2.') 
(Ocloher  10.  2012).  77  I  K  liSSOK  (Ocloher  Hi.  2012) 
(.SK-(XX:-2012-18). 

“The  .SO.l  1  per  contract  lixed  fee  would  apply  to 
all  options  exchaiif'es  other  than  I’hlx  and  HX.  The 
I'Nchange  anticipates  that  if  other  options 
exchan}>es  ai-e  ap|)roved  hy  the  Commission  after 
the  lilinj>  ot  this  proposal,  lho.se  exchanges  would 
Im!  assessed  the  .SO.l  1  per  contract  fee  applicahle  to 
"all  other  o|>tions  exchanges."  The  lixchange 
currently  assesses  .SO.  1 1  per  contract  for  co.sls 
incurreci  hy  the  lOxchange. 

''Today,  the  Kxchange  caps  certain  Kouting  Foes 
at  certain  levels.  For  example,  the  Fxchangecaps 
I5AT.S.  NY.SF  Ariui  and  HX  Options  Kouting  Fees  at 
.SO. 04  |x!r  contract. 

Stra  note  7. 


lirojio.so.s  to  a.ssos.s  tho  .s;uno  fixod  co.st 
Routing  P\;o  for  non-NA.SDAQ  (IMX 
oxchango.s  do.spito  tho  lowor  cloaring 
foo. ' ' 

Tho  Exchango  akso  analyzod  co.st.s 
lolatod  to  routing  to  Fhlx  iind  BX 
Options  and  dotorminod  to  as.soss  a 
lowor  foo  of . so. 0.1  por  contract  as 
comparod  to  other  away  markots 
hocauso  N(),S  is  utilizod  by  all  throo 
oxchango.s  to  ronto  ordors.'-  Fhlx.  BX 
Ojitions  and  NOM  all  utilizo  NOS 
which  lowers  tho  cost  of  routing  to 
those  markots  as  coinjiarod  to  other 
away  markets.  In  addition  tho  fixed 
co.st.s  are  reduced  hocau.so  NO,S  is 
owned  and  ojioiiitod  hy  NASDAQ  OMX 
and  tho  throo  oxchango.s  and  NOS  share 
common  technology  and  related 
operational  functions.  Tho  Exchango 
jiroposos  to  assess  a  $0.0.1  por  contract 
fixed  foo  in  addition  to  tho  away 
market’s  transaction  foo  to  route  to  Fhlx 
and  BX  Options.  This  proposal  would 
I'oduco  tho  fixed  foes  a.ssossod  today  on 
average  to  route  to  Fhlx  and  BX  Options 
from  .SO.ll  to  .$0.0.1  jior  contract. 

P’or  all  Routing  Foes,  tho  tian.saction 
foo  is  based  on  tlio  away  market’s 
tran.saction  foo  or  rebate  for  |)articular 
market  jiarticijiants  and  in  tho  case  that 
there  is  no  ti'ansaclion  foo  or  rebate 
a.ssossod  by  tho  away  market,  tho  only 
foo  as.sossod  would  ho  tho  $0.0.1  or  $0.11 
])or  contract  fixed  foo  as.sos.sod  hy  tho 
Exchango  to  roi;oup  its  costs.  Tho 
Exchango  proposes  to  jitt.ss  along  any 
rebate  paid  hy  tho  iiway  m.irkot  whoio 
there  is  such  a  loh.ito.  Today,  tho 
Ext:hango  does  not  jiass  along  rebates. 
Any  rebate  available  would  ho  netted 
against  a  foe  assos.sod  hy  tho  Exchango. 
For  example,  if  a  Customer  order  is 
routed  to  BOX,  and  BOX  offois  a 
cu.stomor  rebate  of  .$0.20  per  contiact, 
the  Exchange  would  a.sse.ss  a  $0.1 1  per 
contract  fixed  fee  which  would  net 
against  the  rebate  (.$0.20  per  contract  in 
this  example).  The  mai'ket  jiarticijiant 
for  whom  the  Customer  contract  was 


"CHOF  n!(;(!nlly  incroiisnd  its  OKF  from  .S.IIOli.S 
to  .S.ODKr)  por  conlriicl.  Saa  .Soourilios  lixchango  Act 
Koloiiso  No.  I>«4H()  (Oocomhor  H).  21)12).  77  f  K 
7in  H)  (l)iH:oml)(!r  2li.  2012)  (.SK-(:H()F-2t)12-l  18). 
C2  roconlly  incroasod  its  OKF  from  .^.OOH)  to  .S.()l)2 
por  contract.  .Soo  .Siaairilios  l-Nt;liango  Act  Koloaso 
No.  08470  (Oocomhor  10.  2012).  77  FK  701.'n 
(Oocomhor  20.  2012)  (.SK-f:2-2l)12-()4l)).  NY.SF 
MKl'  FFO  ("NA'.Sf;  Amox")  roconlly  incroasod  its 
OKI'  Irom  .St). 004  to  .$0.00.')  por  contract.  Saa 
Socurilios  I'Acliango  Act  Koloaso  No.  0818:) 
(Novomhor  8.  2012).  77  FK  08180  (Novomhor  15. 
2012)  (.SK-NY.SFMKT-2012-.54).  NY.SF  Area 
roconlly  incroasod  its  OKF  from  .$0,004  to  .$0,005 
por  contract.  .SV,-o  Socurilios  Fxchango  Act  Koloaso 
No.  (>8174  (Novomhor  7.  2012).  77  FK  07845 
(Novomhor  14.  2012)  (.SK-NY.SFArca-2012-1 18). 
MIAX  roconlly  adoptod  an  OKF  of  .$0.0040  por 
contract  sido.  Soa  .SK-MlAX-20 12-00  (not  vol 
piihlishod). 

'^.S'ooChaplor  VI.  Soction  1 1  of  Iho  NASDAQ  and 
HX  Options  Kulos  and  I’hlx  Knio  1080(ni)(iii)(A). 
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routed  would  receive  a  .$0.09  per 
contract  rebate.  Today  the  market 
particijiant  does  not  receive  a  rebate  and 
only  ]);iys  the  current  Routing  Fees. 

As  with  all  fees,  the  Exchange  may 
adju.st  these  Routing  Fees  in  respon.se  to 
comjietitive  conditions  hy  filing  a  new 
propo.sed  rule  chiinge. 

2.  .Statutory  Basis 

NASDAQ  believes  that  the  projiosed 
rule  changes  are  consistent  with  the 
pnivisions  of  .Section  0  of  the  Act,'"  in 
general,  and  with  Section  0(1))(4)  of  the 
Act,'-^  in  particular,  in  that  they  provide 
for  the  eiiuitahle  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
memhers  and  issuers  and  other  per.sons 
using  any  facility  or  system  which  NOM 
operates  or  controls. 

The  Exchange  believes  that  the 
proposed  Routing  Fees  are  reasonable 
because  they  .seek  to  recoup  co.sts  that 
are  incurreii  hy  the  Exchange  when 
routing  (Ai.stomer,  Firm,  Market  Maker 
and  Frofessional  orders  to  away  markets 
on  behalf  of  memhers.  Each  destination 
market’s  transaction  charge  varies  and 
there  is  a  cost  incurred  by  the  Exchange 
when  routing  orders  to  tiway  markets. 
The  costs  to  the  Exchange  include 
clearing  co.st.s.  administrative  and 
technical  co.st.s  associated  with 
o])erating  NO.S.  memhership  fees  at 
away  markets,  ORFs  and  technical  co.sts 
associated  with  routing  ojitions.  'fhe 
Exchange  believes  that  the  jnopo.sed 
Routing  Fees  would  enable  the 
Exchange  to  lecover  the  costs  it  incurs 
to  route  orders  to  away  markets  in 
addition  to  tian.saction  fees  a.sse.ssed  to 
imirket  participants  for  the  exeiaition  of 
(aistomer.  Firm,  Market  Maker  and 
Frofessioiiiil  orders  hy  the  away  nitirket. 
.S])ecificaily,  other  ojitions  exclianges 
have  increa.sed  ORFs  that  are  ttssessed 
per  tiansaction.'"’  The  Exchange 
lielieves  that  it  is  reasonable  to  recoup 
the.se  costs  hoine  hy  the  Exchange  on 
each  tiansaction. 


'M5  U..S.(;.  781. 

>'  15  IF.S.C.  78f(l))(4). 

'"■CHOF  rucimlly  incidiisiid  its  OKF  from  .$.1)01)5 
to  .$.0085  porconlnicl.  .S'w  .Soourilios  Fxchango  Act 
Koloaso  No.  08480  (Docomhor  10.  2012).  77  FK 
7011!)  (Docomhor  20.  2012)  (.SK-(;HOF-2012-118). 
02  rocontly  iiu:roaso(l  its  OKf'  from  $.0015  to  $.002 
por  contract.  .Soo  .Socurilios  I'Achango  Act  Koloaso 
No.  0847!)  (Docomhor  10.  2012).  77  FK  70i;)l 
(Doci!mhor20.  2012)  (.SK-C2-201 2-040).  NY.SF 
Amox  roconlly  incroasod  its  OKF  from  .$0,004  to 
.$0,005  por  contract.  .Soo  .Socurilios  I'Achango  Act 
Koloaso  No.  0818:)  (Novomhor  8.  2012).  77  FK  08180 
(Novinnhor  15.  2012)  (.SK-NY.SFMKT-201 2-54). 
NA'SF  Area  roconlly  incroasod  its  OKF  from  $0,004 
to  $0,005  por  contract.  .Soo  .Socurilios  Fxchango  Act 
Koloaso  No.  081  74  (Novomhor  7.  201  2).  77  FK  07845 
(Novomhor  14.  2012)  (.SK-NY.SFArca-2012-1 18). 
MIAX  rocontly  adoptod  an  CJKF  of  $0.0040  |)or 
contract  sido.  .Soo  .SK-MIAX-201 2-00  (not  vot 
pulilishod). 
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In  addition,  the  Exchange  notes  that  it 
would  assess  a  fixed  fee  of  $0.11  jjer 
contract,  as  it  does  today,  for  costs 
incurred  hy  the  Exchange  with  respect 
to  non-NASIlAQ  OMX  exchanges.  'I'he 
I'Achange  believes  that  the  ])roj)o.sed  fee 
is  reasonahle  because  while  the  clearing 
fee  it.self  was  lowered  by  OCXi  (from 
$0.03  to  $0.01  ])er  contract  side),  other 
lees,  snr.h  as  ORlcs,  have  increased  in 
recent  months.  The  Exchange,  in 
analyzing  its  ac:tual  c:osts,  has 
determined  to  continue  to  assess  a  $0.11 
l)(;r  contract  fee  to  re])resent  the  overall 
cost  to  the  Exchange  for  technical, 
administrative,  clearing,  regulatory, 
comjdiance  and  other  costs,  in  adtlition 
to  the  transaction  fee  assessed  hy  the 
away  market.  Also,  the  E.xchange  will 
assess  the  actual  transaction  fees  that 
are  in  place  at  the  various  awav  markets 
and  will  no  longer  limit  tho.se 
transaction  fees  as  it  does  today  in 
certain  circumstances.  The  Exchange 
believes  that  it  is  reasonable  for  it  to 
recoup  its  actual  costs  associated  with 
routing  orders  to  away  markets.  N(1M 
Participants  would  he  entitled  to  receive 
rebates  offered  hy  away  markets  with 
this  proposal,  which  rebates  would  net 
against  tees  as.sessed  hy  the  Exchange 
for  routing  orders,  'fhe  Exchange 
believes  that  the  o])])ortnnity  to  c:ollect 
a  rcihate  will  reduce  Routing  Fees. 

In  addition,  the  Exchange  believes 
that  it  is  etputahle  and  not  unfairly 
discriminatory  to  assess  a  fixed  cost  of 
$0.11  per  contract,  which  is  mostly 
comjjrised  of  technology,  infrastructure 
and  away  market  non-transac:tion  fee 
costs,  to  route  orders  to  non-NASDAQ 
OMX  away  markets  because  the 
Exchange  would  he  assessing  an  overall 
lower  fixed  fee.  While  the  clearing  c;ost 
was  rediu:ed.  other  fees  have  increased 
and  therefore  the  Exchange  believes  that 
a  $0.11  per  contract  fee  continues  to  he 
reasonahle  because  it  repnjsents  the  cost 
to  route  to  non-NASDAQ  OMX  away 
markets.  The  projjo.sed  $0.11  per 
contract  fixed  fee  would  he  assessed 
uniformly  on  all  market  partici])ants  in 
addition  to  the  actual  tran.saction  fees 
on  all  orders  routed  to  non-NASDAQ 
OMX  markets. 

The  Exchange  believes  that  it  is 
e(|nitahle  and  not  unfairlv 
discriminatory  to  assess  a  fixed  cost  of 
$0.05  pm-  contract  to  route  orders  to 
NASDAQ  OMX  away  markets  (Fhlx  and 
I3X  Options)  because  the  co.st,  in  terms 
of  actual  cash  outlays,  to  the  Exchange 
to  route  to  those  markets  is  lower.  For 
example,  co.sts  related  to  routing  to  Fhlx 
and  BX  Options  are  lower  as  compared 
to  other  away  markets  because  NOS  is 
utilized  hy  all  three  exchanges  to  route 


orders."*  NOS  and  the  three  NASDAQ 
OMX  o])tions  markets  have  a  common 
data  center  and  staff  that  are  responsible 
lor  the  day-to-day  operations  of  NOS. 
Because  the  three  exchanges  are  in  a 
common  data  center.  Routing  Fees  are 
nxlnced  hecan.se  co.stly  ex])enses  related 
to,  lor  (!xam])le,  telecommunication 
lines  to  obtain  connectivity  are  avoided 
when  routing  orders  in  this  in.stance. 

The  costs  related  to  connectivity  to 
route  orders  to  other  NASDAQ  OMX 
exchanges  are  de  minimis.  When 
routing  orders  to  non-NASDAQ  OMX 
exchanges,  the  Exchange  incurs  costlv 
connectivity  charges  related  to 
telecommunication  lines  and  other 
related  i;osts.  The  proposed  fixed  fee  for 
routing  orders  to  non-NASDAQ  OMX 
exchanges  is  therefore  increastul  as 
com])ared  to  the  fees  for  routing  orders 
to  NASDAQ  OMX  exchanges  (Fhlx  and 
BX  Options),  $0.11  per  contract  versus 
$0.05  per  contract,  respectively.  The 
proposed  $0.05  ])er  contract  fixed  fee 
would  he  asse.ssed  uniformly  on  all 
orders  routed  to  NASDAQ  OMX  markets 
in  addition  to  the  actual  awav  market 
tran.saction  fee  a.sses.sed  hy  the 
destination  market.  The  Exchange  also 
believes  that  it  is  e(|uitahle  and  not 
unfairly  discriminatory  for  market 
])articipant.s  to  reccuve  rebates  on  orders 
routed  to  away  markets  that  j)ay  rebates. 
Today,  the  Exchange  does  not  pav  such 
rebates  when  routing  ord(;r.s.  The 
Exchange  would  pay  rebates  ofhired  hy 
away  markets  uniformly  to  market 
participants  when  their  orders  are 
routed  to  a  destination  market  that 
offers  a  rcjhate. 

The  Exchange  believes  it  is 
reasonahle,  equitable  and  not  unfairlv 
discriminatory  to  pa.ss  along  savings 
realized  hy  leveraging  NASDAQ  OMX’s 
infrastructure  and  scale  to  market 
participants  when  those  orders  are 
routed  to  Fhlx  and  BX  Options. Orders 
ar(!  routed  to  away  markets  in 
accordance  with  Exchange  rules  based 
on  ])rice. Market  participants  may 
submit  orders  to  the  Exchange  as 
ineligible  for  routing  or  “DNR”  to  avoid 
incurring  the  Routing  Fees  jjropo.sed 
herein. 

"\S(!c  C;li;i|)l(!|-  VI.  .Section  1 1  ol  the  NASDAQ  <nul 
BX  Options  Riikis  <nul  I’lilx  Rule  Hmo(in)(iii)(A). 

'^I'oday.  Ilio  Rxclian^i!  asstjs.sos  a  .SO.  1 1  pi!r 
contract  lixial  loo  lor  roiitin}^  ordors  to  I’Idx  and  BX 
Options.  That  loo  is  proposttd  to  ho  roducod  to  a 
■SO.O.'j  por  contract  fixed  Ido.  which  would  ho  in 
addition  to  the  actual  transaction  loo  as.so.ssod  hy 
the  away  inarkot. 

"‘.S’ooN/XSDAQ  Rules  at  Chapter  XII  (Options 
Ord(M'  l’rot(H;tion  and  hocked  and  Crossed  Market 
Rules). 

'''.SVfo  NA.SDAQ  Rules  at  Cha|)t(!r  VI.  .S(H:lion 
1  l(o)  (Order  Routing). 


B.  Se;lf-B(i<>uIatory  Organization 's 
Statanwnt  on  Barden  on  Competition 

NASDAQ  does  not  believe  that  the 
proposed  rule  change  will  impo.se  any 
Inirden  on  competition  not  neces.sary  or 
approjfi'iate  in  furtherance  of  the 
purpo.ses  of  the  Act.  The  Exchange 
l)eli(!ve.s  that  the  rule  change  would 
allow  the  Exchange  to  recoup  its  co.sts 
when  routing  orders  designated  as 
available  for  routing  hy  the  market 
participant.  NOM  Farticipants  mav 
choose  to  mark  the  order  as  ineligible 
for  routing  to  avoid  incurring  the.se 
fees.-"  Today,  other  options  exchanges 
also  a.ssess  similar  fees  to  reconj)  costs 
incurred  when  routing  orders  to  away 
markets.  With  resjiect  to  routing  to  Fhlx 
and  BX  Options  at  a  lower  co.st  as 
coinjfared  to  other  away  markets,  the 
Excliange  does  not  believe  that  the 
proifosed  amendments  to  increase  those 
fees,  while  maintaining  the  .same  fee 
differential  imjfoses  a  burden  because 
all  market  jfarticipants  would  he 
assessiul  the  same  fees  depending  on  the 
away  market.  Also,  the  Exchange  is 
projfosing  to  recoiq)  costs  incurred  only 
when  members  refjuest  the  Exchange 
route  their  ordf'rs  to  an  away  market. 
The  Exchange  is  passing  along  savings 
realized  hy  leveraging  NASDAQ  OMX’s 
infrastrnciure  and  scale  to  market 
participants  when  tho.se  orders  are 
routed  to  Fhlx  and  BX  Ojftions  and  is 
providing  tho.se  saving  to  all  market 
participants.  Finally,  the  Exchange 
rout(!s  orders  to  away  mark(;t.s  where  the 
Exchange’s  di.sseminated  hid  or  offer  is 
inferior  to  the  national  best  hid  (best 
offer)  juice  and  based  on  jfrice  first. 

C.  Selj-Begnlatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bale  Change  Beceived  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Propo.sed  Rule  (ihange  and  Timing  for 
Commi.ssion  Action 

The  foregoing  rule  change  has  become 
effective  jfursuant  to  Section 
in(l))(3)(A)(ii)  of  the  Act.-“  At  any  time 
within  (iO  days  of  the  filing  of  the 
})roj)o.sed  rule  change,  the  Commission 
summarily  may  temporarily  .su.s|)end 
such  ride  change  if  it  ajjjjears  to  the 
Commission  that  such  action  is 
nece.ssary  or  ajijirojn  iate  in  the  jinhlic 
interest,  tor  the  jirotection  of  investors, 

Si‘(r  NA.SDAQ  Rulo.s  iil  lliaplur  VI.  .Sciclion 
1 1(0)  (Ordnr  Routiii”). 

-'  Sai!  NA.SDAQ  Rulus  at  Chapter  XII  (Options 
Order  l’rolet:lion  and  l.ockiid  and  (Tossed  Market 
Rules). 

U)  IJ..S.(:.  7«s(h)(:t)(A)(ii). 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  If  the  Coinniission 
takes  such  action,  the  Coiuiuission  .shall 
institute  j)roceediugs  to  deteriuine 
whether  the  |)ropose{l  rule  should  he 
approved  or  disapproved. 

IV.  Solicitation  of  (]oiiinients 

Interested  j)er.sons  are  invited  to 
suhiuit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proj)o.sed  rule 
chang(;  is  consistent  with  the  Act. 
(A)nnnents  may  he  suhmitted  by  any  of 
the  following  methods: 

Klectionic  (Joiiuntjnts 

•  Use  the  Commission’s  Internet 
comment  form  (/?///;.//u'inv..s'f;f,'.go\'/ 
niles/sro.sh  tinl) :  or 

•  Send  an  email  to  ru/e- 
coiuiiu^nts@sec.go\'.  Please  include  File 
Number  SR-NASDAQ-2()1 3-010  on  the 
.subject  line. 

Pdpiu'  (Joiumants 

•  Send  i)aper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Siicurities  and  Exchange  Commission, 
100  F  .Street  NE.,  Washington,  DCi 
20540-1000. 

All  submissions  should  refer  to  File 
Number  SK-NASDAQ-201 3-010.  This 
fib;  numher  should  Im;  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commi.ssion  process  and  review  your 
comments  more  efficiimtiv.  please  use 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  (Commission’s 
Internet  Web  site  [htt})://\\  \\’\v.sdc.gov/ 
riilds/sro.slUinl).  (Copies  of  the 
suhmi.ssion.  all  snhsecpient 
amendments,  all  written  statements 
with  resj)ect  to  the  ])ro])osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
jjropo.stul  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
jnovisions  of  5  IJ.S.C.  552,  will  h(; 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  j).m.  Copies  of  such 
filing  also  will  he  available  for 
inspection  and  coj)ving  at  NASDAQ’s 
principal  office.  All  comments  received 
will  he  posted  without  change;  the 
(Commission  does  not  edit  ])er.m)nal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  j)ul)licly.  All  suhmissions 
.should  refer  to  I’ile  Numher  SR- 
NASDAQ-201 3-010,  and  should  he 


suhmitted  on  or  before  Fehruarv  20, 
2013. 

l-'or  tile  (Coniinission.  by  llio  Division  of 
'I’rading  and  Markets,  pursuant  to  deliigated 
authority.-* 

Kevin  M.  O’Neill, 

D(^l)iil\  Sacratary. 

H’K  Doe.  20t:t-ei>)84  I'iled  t-2<l-i:t;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68724;  File  No.  SR-NYSE- 
2013-03] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Amending  Rule 
440B  To  Provide  How  the  Trigger  Price 
Will  Be  Calculated  if  Trading  Is 
Interrupted  Because  of  a  Systems  or 
Technical  Issue  and  Is  Not  Restored 
During  the  Trading  Day 

lanuary  24.  201 3. 

Pursuant  to  Suction  19(h)(1) '  of  the 
Sucuritios  Exchange  Act  of  l‘)34  (the 
“Act”)  -  and  Rule  19l)-4  thuruundur, ' 
notice  is  herehv  given  that  on  )<muarv 

10,  2013,  New  York  Stock  Excliange 
LL(C  (“NYSE”  or  the  “Exchange”)  filed 
with  the  .Securities  and  Exchange 
(Commi.ssion  (the  “(Commi.ssion”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  jirejiared  by  the  self-regulatory 
organization.  The  (Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Propo.sed  Rule  (Change 

The  Exchange  proposes  to  amend 
Rule  44013  to  jirovide  how  the  Trigger 
Price  will  he  calculated  if  trading  is 
interrujited  hecau.se  of  a  systems  or 
technical  issue  and  is  not  restored 
during  the  trading  day.  The  text  of  the 
projiosed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  ww'w.nysH.coin, 
at  the  principal  office  of  the  Exc:hange, 
and  at  the  (Commi.ssion’s  Public 
Reference  Room. 

11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
self-regidatory  organization  included 


2'  17  CFK  2(H).:«)-:{(;i1(i2). 
'  l.S  lI..S.(;.7Hs(l))(l). 

Uj  IL.S.C.  7«a. 

17  CF'R  24().l<)l>-4. 


statements  concerning  the  jmrpo.su  of, 
and  basis  for,  the  projiosed  rule  change 
and  discus.sed  any  comments  it  rec:eived 
on  the  jirojiosed  rule  change.  The  text 
oftho.se  statements  may  he  examined  at 
the  j)hu:e.s  sjiecified  in  Item  IV  below. 
The  Exchange  has  jirejiared  summaries, 
.set  forth  in  sections  A,  15,  and  (C  below, 
of  the  mo.st  significant  jiarts  of  such 
statements. 

A.  Hdlf-Rdgulaton'  On^anizcit ion's 
Stotoinont  of  t ho  Puvposo  of,  ond  tho 
Statutory  Basis  for,  tho  Proposod  Bulo 
(ihan<’o 

1.  Purjiose 

The  Exchange  jirojiose.s  to  amend 
Rule  44013  to  jirovide  how  the  Trigger 
Price  will  he  calculated  if  trading  is 
interrujited  because  of  a  .systems  or 
technic:al  issue  and  is  not  re.stored 
(luring  the  trading  day.  .Sjiecifically,  the 
Exchange  jirojioses  to  jirovide  that  if 
trading  in  a  covered  security  is 
interrujited  because  of  a  .systems  or 
teclinical  i.ssue  and  is  not  restored 
during  that  trading  day,  the  Exchange’s 
determination  of  the  Trigger  Price  shall 
he  based  on  the  consoliclated  last  sale 
jirice  for  that  security  on  the  mo.st  recent 
day  on  which  the  security  traded. 

The  Exchange  recently  filed  an 
interim  jirojiosed  rule  change  for  Rule 
44()I3(li)  to  Jirovide  that  on  November 

12.  2012,  the  closing  jirice  for  210 
l-ixchange-listed  .securities  that  did  not 
have  a  closing  transaction  on  the 
Exchange  was  the  consolidated  last  sale 
Jirice  available  as  of  the  end  of  regular 
trading  hours  on  Novemlier  12,  2012, 
and  that  such  closing  jirice  .shall  he  the 
Trigger  Price  for  jiurjio.ses  of 
determining  whether  a  .Short  .Sale  Price 
Test  has  been  triggered  jiursuant  to  Rule 
440B(c)  on  November  13.  2012.'‘>  The 
interim  rule  is  in  effect  until  the 
Exchange  has  an  ojijiortunity  to  amend 
its  rules  on  a  jiermanent  basis.  The 
Exchange  now  jirojioses  to  establish  a 
rule  jirovision  that  jirovides  for  how  the 
'I’rigger  Price  is  determined  when  a 
.systems  or  technical  i.ssue  jirevents  the 
closing  of  the  .security  at  the  end  of 
regular  trading  hours. 

Rule  44013  sets  forth  how  the 
Exchange  imjilements  the  jirovisions  of 
Rule  201  of  Regulation  SHO  (“Rule 
201  ”)  '*  under  the  Act  which,  if 
triggered,  imjio.ses  a  restriction  on  the 
jirices  at  which  .securities  may  he  sold 
short  (“.Short  .Sale  Price  'I’est”).  Among 


'Trif^giir  I’ri(;(!  i.s  (li!lin(!(l  in  Kuh;  44015(1)).  .SV.-o 
Kulo  44015(1)).  llntnrniiniition  ol  I’rico  is  sot 

Ibril)  in  Kulo  440((:).  .Sfr-Kulo  44015((:). 

■’.Son  .Socurilios  Hxclwngi!  Act  Knioase  Ni).  ()«220 
(Novninbor  i:5.  2012).  77  FK  00528  (Novombor  10. 
2012)  (.SK-NY.SK-2012-00). 

'■17  CFK  242.201. 
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other  things,  Rule  201  i'e(]uir(!.s  trading 
centers  to  estahlisli,  maintain,  and 
eid'orce  written  ])oli(:ies  and  proc.edures 
reasonal)ly  designed  to  ])revent  the 
execaition  or  di.s])lay  oi  a  short  .sale 
ord(!r  ol  a  cov(;red  .scuairity  at  a  price 
that  is  less  than  or  ecpial  to  the  tairrent 
national  best  hid  if  the  prica;  of  a 
covered  setairity  decreases  by  10%  or 
more  from  the  covered  secairity’s  closing 
price  as  determined  by  the  listing 
market  for  the  covenul  setairity  as  of  tin; 
end  of  regular  trading  hours  on  the  prior 
day.  Accordingly.  Rule  2()l(h)(l)(i) 
delegates  to  the  listing  market  how  to 
determine  the  closing  price  for  a 
secairity. 

The  Exchange  notes  that  market 
participants  rely  on  the  Exchange’s 
official  closing  price  for  j)urposes  of 
cahadating  the  value  of  mutual  funds, 
exchange  traded  funds,  and  various 
indices,  among  other  things.  Becau.se 
.securities  listed  on  the  Exchange  may 
continue  to  trade  on  other  markets 
while  .systems  or  tecdmical  issues 
prevent  trading  on  the  Exchange,  the 
Exchange  believes  that,  under  the.se 
cinannstances,  the  closing  price  for 
pnrpo.ses  of  determining  whether  a 
Short  Sale  Brice  Test  has  been  triggered 
pursuant  to  Rule  44l)13(h)  should  he  the 
consolidated  la.st  .sale  price  available  as 
of  the  end  of  regular  trading  hours  on 
that  day.  The  Exchange  believes  that 
using  the  consolidated  last  .sale  priia: 
available  as  of  the  end  of  r(;gnlar  trading 
hours  best  a])j)roximates  the  market's 
determination  of  the  appropriate  price 
of  such  .securities  in  the  absence  of  a 
closing  transaction  on  the  listing 
market. 

Rule  44()B  estahli.shes  procedures  for 
the  Exchange,  as  a  li.sting  market,  to 
determine  whether  a  Short  Sale  Brice 
Test  has  h(!en  triggered  for  a  covered 
.security.  Among  other  things.  Rule 
44()B(h)  defines  the  “Trigger  Brice’’  as 
the  security’s  closing  price  on  the  listing 
market  as  of  the  end  of  regular  trading 
hours  on  the  prior  day.  Rule  44()B(c)(2) 
provides  that  if  a  covered  .securitv  did 
not  trade  on  the  Exchange  on  the  ])rior 
trading  day  (due  to  a  trading  halt, 
trading  sn.sj)ension,  or  otherwise),  the 
Exchange’s  determination  of  the  Trigger 
Brice  shall  he  based  on  the  last  .sale 
price  on  the  Exchange;  for  that  .securitv 
on  the  most  r(;cent  day  on  which  the 
.security  traded.  The  Exchange  believes 
that  Rule  44()B(c)(2)  does  not 
contemplate  how  the  Exchange  should 
determine  the  closing  price;  in  the 
unique  cireaimstance  of  a  .systems  e)r 
technie:al  failure  similar  to  that  which 
occurre;d  on  Nove;mhe;r  12,  2012.  In 
partieailar,  the  re;ason  why  the  Exchange 
diel  not  trade  the  210  .securities  was  not 
hecan.se  of  a  trading  halt  or  trading 


suspension,  anel  the;  Exchange  de)e.s  not 
he;li(;ve  the  “or  otherwise”  language  in 
Rule  440B{c)(2)  was  eli;.signeel  to  addre.ss 
the  nnantici]);ited  sceaiario  on  Novemhe;r 
12,  2012  when  due  to  a  systems  issue, 
the  Exediange  wees  unable  to  he)ld  a 
closing  transaction  in  theese  .securities. 

'rhe  Exchiinge  helie;v(;.s  th;it  such 
ea)n.se)lidiite;d  la.st  .sale  price;.s  shoidd  he: 
the  closing  price  fe)r  pnrpose;.s  of 
eletermiinng  the  Trigger  Brie.e  pursuant 
te)  Rule;  440B(h)  in  tlie  e;vent  that  traeling 
in  a  e;overed  secairity  is  interruj)te:d  on 
the  Fixediange  because  of  a  .sy.stems  or 
technicad  issue  and  is  not  re;.store;d 
during  the  trading  day.  Accairdingly,  the 
Exchange  proposes  to  amend  Rule  440B 
te)  preevide  that  for  cireaimstances  when 
the  Exchange  eloes  not  have  a  closing 
tran.saction  because  of  sv.stems  or 
technical  issues,  hut  .seeairities  are 
otherwise  eligible  to  trade  on  other 
miirkets,  the  Exchange  shall  use  the 
ea)nsolidated  last  .sale;  ])rice  available  as 
of  the  end  of  regular  trading  hours  as  the 
closing  price  for  purposes  of  Rule 
440B.~  This  ])ropo.se;d  rule  will  replace 
the  interim  ride  in  ri;g;ird.s  to  how  the 
Triggi;r  Bric:e  is  eailiailateei  in  these 
circnm.stani:e;.s.“ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
])re)po.seel  rule;  e;hange:  is  c;on.si.stent  with 
Section  ()(1))  of  the  Act,''  in  gem;ral,  and 
furthers  the  objectives  of  .Si:ction  ()(h)(.'5) 
of  the  Act,"’  in  particular,  in  that  it  is 
designed  to  jirevent  frandnlent  and 
manijiulative  acts  and  practices,  to 
promote  just  and  equitable  jirincijiles  of 
trade,  to  foster  coojieration  and 
coordination  with  ])erson.s  engaged  in 
facilitating  transactions  in  sc;cnrities. 
and  to  remove  impediments  to  and 
perfc;ct  the  mechanism  of  a  free  and 
oj)en  market  and  a  national  market 
systi;m. 

The;  Extdiange  believes  that  the 
proposed  rule  change  will  promote  just 
and  ecpiitahle  princi])le.s  of  trade 
because  it  ))rovides  clarity  of  how  the 
Exchange,  as  a  li.sting  market, 
determines  the  Trigger  Brice  for 
securities  that  do  not  have;  a  eileising 
tran.sae:tie)n  eine;  te)  a  sy.stems  e)r  te;chnie:al 
issue.  In  partie.idar,  the;  Exe:hange; 
l)e:lie;ve;.s  that  using  a  Trigger  Brie:e;  heiseel 
e)n  the;  e;e)n.se)lielate;el  last  .sale;  prie:e; 
available  as  e)f  the:  enel  e)f  re:gnlar  traeling 


^  II  th(!n!  is  no  trading  on  anv  inarkot  on  tlio  dav 
ot  th(!  svstoins  or  UKlinical  issue,  llu;  consolidatisl 
Iasi  salt!  |)ri(:(!  availabli!  lor  a  sticurily  may  bo  tbo 
bx(:hanf;(!'s  closing  inico  from  tbo  most  rocont  day 
on  wbich  tbo  socurity  Iradod. 

S(!(!  siipni  nolo  .S.  llio  inlorim  rido  provided  an 
intorpr(!tivo  position,  while  llu!  proposal  .seeks  to 
am(!nd  Ibe  text  of  Iht!  Mxebanae  Kules. 

"  l.S  U-.S.C.  7«ltb). 

ll..S.{:.  7Kl(b)(.‘i). 


heiurs  feir  purpe).se:s  of  ele;te:rmining 
whe;the;r  a  Short  Sale;  Brie;e;  Te;.st  has  he;e;n 
trigge:re;el  pre)me)tes  jn.st  anel  eejuitahle; 
j)rinciple;.s  e)f  traele;  he:e:ause;  if  pre)viele;.s 
tnmspareneiy  e)f  he)W  the;  Trigge;r  Brie:e: 
will  he;  ele;te;rmine;el  fe)r  .se;e:uritie:.s  that  ele) 
ne)t  have;  a  e;le).sing  fransae:tie)n  elne;  te)  a 
.systems  e)r  te:e:hnie:al  i.ssne. 

B.  Sfilf-B(^guI(itory  Organi/Ait ion's 
Stdtoniont  on  Biirdan  on  (ionipotition 

The;  Exchange;  ele)e;.s  not  he;lie;ve;  that 
the;  pre)])e).se;el  ride;  change;  will  impeise 
any  hnrele;n  em  eionqietition  that  is  not 
ne;e:e;.ssarv  e)r  appropriate;  in  furthe;rane:e; 
of  the;  pnr])ose;.s  of  the;  Ae;t. 

C.  SoJf-Bogniatorv  Organization’s 
Statonieni  on  Connnents  on  tlw 
Proposed  Bido  CAmnga  Received  From 
Members,  Paiiicipants.  or  Others 

Ne)  written  exmnnents  were;  seilienteel 
or  re;c:e;ive;fi  with  re;spe;e:t  te)  the;  i)re)pose;el 
rule;  ediange. 

III.  Date  of  Effectiveness  of  the 
Propose;d  Rule  Change  anti  Timing  for 
Commission  Atdiem 

The:  Exe:hange;  has  fileel  the;  pre)pe)se;ei 
rule;  ediange  ])ursuant  to  Se;e:tion 
in(l))(3)(A)(iii)  e)f  the;  Ae;t  ' '  anil  Ride; 
inh-4(f)(())  thi;reuneler. Be:i:an.se;  the; 
proposeel  rule;  change  eloes  not:  (i) 
Signifiixmtly  affe;e:t  the;  i)re)te;e;tie)n  of 
inve;ste)r.s  or  the;  puhlie:  inte;re;st:  (ii) 
imjiose;  any  signifiexmf  hnrelen  on 
e:e)mpi:titie)n;  anel  (iii)  he;e;e)nu;  operative 
prior  to  30  elays  from  the;  elate;  on  which 
it  was  fileel.  or  sue:h  .shorter  time  as  the; 
fximmi.ssion  may  ele;.signate;.  if 
i:on.siste:nt  with  the;  pre)te;i:tie)n  of 
inve;stors  anel  the  piihlii:  inti;re;st,  the; 
proposeel  rule;  change;  has  he;i:ome; 
effective  pursuant  to  Se;e:tion  19(1))(3)(A) 
of  the;  Ae:t  anel  Rule  19l)-4(f)(())(iii) 
thereuneler. 

A  proposeel  ride  ediange;  file;el  under 
Rule  19l)-4(f)(())  '■*  normally  eloeis  not 
heicome  oj)i;rative;  prior  to  30  elays  after 
the  elate  of  the;  filing.  Howe;ve;r,  pursuant 
to  Rule  19l)-4(f)(0)(iii).'-*  the 
Commission  may  elesignate  a  shorter 
time  if  such  iictiem  is  consistent  with  the 
pre)te;e:tie)n  of  inve;.ste)rs  anel  the;  puhlie: 
inte;ri;.st.  The  Exchange:  has  askeel  the 
Commi.ssion  to  waive  the;  30-elay 
ojierative;  elelay  so  that  the;  jiroposal  may 
he;e:e)me  operative:  imme;eliate;ly  n|)e)n 


"  1.S  U..S.(:.  78s(b)(a)(A)(iii). 

17  eit'K  240. nil) — l(l)((i).  In  addition.  Kidu  lOl)- 
4{l){li)  r(i(pnnis  a  siill-ri!f>ulalory  oi'gani/.ation  to  givt! 
tbo  Com  mission  writt(!n  noticoofils  int(!nt  to  lilo 
tiu!  ))ropo.sod  rul(!  eban^o.  alon^  with  a  briiif 
do.scriplion  and  loxl  of  tbo  propo.sod  lulo  obaiiHo. 
at  blast  fivfi  businoss  days  prior  to  tbo  dalo  of  filinf> 
of  tbo  propo.sod  rulo  chanso.  or  such  sliorlor  limo 
as  dosignatod  bv  tlu!  Commission,  llio  bxchangi! 
has  satisliod  this  ro(|uiromont. 

I  >  17  Cf’R  240.1<)l)-4(f)((i). 

"  17CKR  240.1<)l)-4(f)((i)(iii). 
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filing.  The  Kxcliange  Ixdioves  llial  a 
waiver  of  this  period  is  appropriate  as 
the  j)roposal  is  designed  to  provide 
transparency  of  how  the  Trigger  l^ric(i 
will  he  determined  for  Kxcliange  listed 
.securities  that  did  not  have  a  closing 
transaction  at  the  Exchange  due  to  a 
svsteins  or  technical  i.ssne.  According  to 
the  Exchange,  the  waiver  of  the 
operative  delay  will  allow  the 
|)artici])ants  on  the  Exchange  to  henefit 
ironi  a  permanent  ride  to  determine  the 
Trigger  Price  in  situations  where  a 
systems  or  technical  i.ssne  prevents  a 
closing  jirice  during  regular  trading. 

The  (Commission  hereby  grants  the  [to¬ 
day  operative  delay  reiiuest.''*  The 
Commi.ssion  believes  that  waiver  of  the 
;t()-day  ojierative  delay  is  ajijirojiriate  as 
the  proposal  jirovides  clarity  of  how  the 
Exchange,  as  a  listing  market, 
determines  how  the  Trigger  Price  will 
he  calculated  if  trading  is  interrujited  on 
the  Exchange  because  of  a  sy.stems  or 
technical  i.ssne  and  is  not  restored 
during  the  trading  day.  The  Commission 
al.so  believes  a  waiver  of  the  ItO-dav 
ojierative  delay  is  consistent  with  the 
jirotection  of  investors  and  the  jiuhlic 
interest  and.  therefore,  the  (Commission 
designates  the  jirojiosal  ojierative  njion 
filing. 

At  any  time  within  (iO  days  of  the 
filing  of  such  jirojio.sed  rule  change,  the 
(Commi.ssion  summarily  may 
temjiorarily  susjiend  such  rule  change  if 
it  ajijiears  to  the  (Commission  that  such 
action  is  nece.s.sary  or  ajijirojiriate  in  the 
jiulilic  interest,  for  the  jirotection  of 
inve.stors.  or  otherwise  in  furtherance  of 
the  jiurjioses  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
(Commi.ssion  shall  institute  jiroceedings 
under  Section  19(li)(2)(H)  of  the  Act  to 
determine  whether  the  jirojiosed  rule 
change  should  he  ajijiroved  or 
disajijiroved. 

IV.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
snlimit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojio.sed  rule 
change  is  consi.stent  with  the  Act. 
(Comments  may  he  sulimitted  by  anv  of 
the  following  methods; 

I-JIactronic  ('.oinnuints 

•  Use  the  (Commission’s  Internet 
comment  form  (hHi)://\\’\\'i\'.s(;(:.gov/ 
rulas/sro.shtml );  or 

•  Send  an  email  to  riilo- 
(:()iiini(iiUs@s(^(:.g()v.  Please  include  f'ile 


Numher  SR-NYSE-2()lCt-0.'t  on  the 
subject  line. 

P(ip(U'  (Joiuiuants 

•  Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murjihy,  Secretarv. 
Securities  and  Exchange  (Commission. 
100  I"  Street  NE.,  Washington,  D(C 
20.''i4‘)-1000. 

All  sulimissions  should  refer  to  File 
Number  SR-NYSE-201  Cl-OCl.  'I'liis  file 
numher  should  he  included  on  the 
subject  line  if  email  is  n.sed.  To  helji  the 
(Commi.ssion  jirocess  anil  review  your 
comments  more  efficiently,  jilease  use 
only  one  method,  ’fhe  (Commission  will 
jiost  all  comments  on  the  CCommission’s 
Internet  Web  site  {htt})://\\’\\’\\’.sec.g()v/ 
riilfis/sro.shtnil).  CCojiies  of  the 
sulimission.  all  suh.seijuent 
amendments,  all  written  .statements 
with  resjiect  to  the  jirojio.sed  rule 
change  that  are  filed  with  the 
Commi.ssion,  and  all  written 
communications  relating  to  the 
jirojio.sed  ride  change  between  the 
(Commission  and  any  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
Jiuhlic  in  accordance  with  the 
jirovisions  of  ."i  IJ.S.(C.  .'i.'i2.  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  F'  .Street  NIC., 
Washington,  D(C  20.')40-1000.  (Cojiies  of 
the  filing  will  al.so  he  available  for  Web 
site  viewing  and  jirinting  at  the  NY.SlC’s 
jirincijial  office  and  on  its  Internet  Web 
site  at  \\'\v\\'.nys(i.C()ni.  All  comments 
received  will  he  jio.sted  without  change; 
the  (Commi.ssion  does  not  edit  jiersonal 
identifying  information  from 
sulimissions.  You  should  sulimit  only 
information  that  you  wish  to  make 
available  jiulilicly.  All  sulimissions 
should  refer  to  File  Numher  SR-NYSE- 
2()i:i-0:i  and  should  he  sulimitted  on  or 
before  F’ehruary  20,  2013. 

l'’()r  the  (Coiiinussion,  by  llio  IJivisioii  of 
'I'radiiig  anil  Markets,  jiiirsiiant  to  iliiliigaleil 
anilioritv. 

Kevin  M.  O'Neill, 

Dapiily  S(H:r(;l(iry. 

|I  K  Doc.  2(n:i-(n<i:i;i  Filed  H:4.'j  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68719;  File  No.  SR-BX- 
2013-006] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Mini  Options 

lamiarv  24,  2013. 

Pursuant  to  .Section  10(li)(l)  of  the 
.Securities  Exchange  Act  of  1034  (“Act" 
or  “Exchange  Act").’  and  Rule  10li-4 
thereunder.^  notice  is  hereliv  given  that 
on  January  l(i.  2013,  NA.SDAQ  OMX 
BX,  Inc.  (“BX”  or  “Exchange”)  filed 
with  the  .Securities  and  Exchange 
(Commi.ssion  (“Commission")  the 
jirojio.sed  rule  change  as  de.scrilied  in 
Items  I  and  II  below,  which  Items  have 
been  jirepared  by  the  Exchange.  The 
(Commi.ssion  is  jiulilishing  this  notice  to 
solicit  comments  on  the  jirojio.sed  rule 
change  from  interested  jiersons. 

I.  Self-Regulatory  Organization’s 
.Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  jirojioses  to  li.st  and 
trade  ojition  contracts  overlving  10 
shares  of  a  .security  (“Mini  Ojitions”). 

The  text  of  the  jirojio.sed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http:// 

n(is(i(H]oiv\l)\.cch\v(iIlstnu:t.coin,  at  the 
jirincijial  office  of  the  Exchange,  and  at 
the  (Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purjiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  jiurjiose  of  and  basis  for 
the  jirojio.sed  rule  change  and  discussed 
any  comments  it  received  on  the 
jirojio.sed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
jilaces  sjiecified  in  Item  IV  below.  The 
Exchange  has  jirejiared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  asjiects  of  such 
statements. 

A.  Sf^If-Hcguhitoiy  Organization’s 
Stataniant  oftha  Pinposa  of,  and 
Statutory  Basis  for,  tha  Proposed  Bide 
Change 

1.  Purjio.se 

The  jiurjiose  of  the  jirojiosed  rule 
change  is  to  amend  (Chajiter  IV,  .Section 
(i  (.Series  of  Ojitions  Contracts  Ojien  for 


I  IT)  IL.S.C.  78s(l))(l). 
-17  Cl  K  24ll.1<ll)-4. 


For  purposiis  only  ot  wiiiving  Ilio  ;i0-ilav 
opoiiilivo  (liiliiv.  till!  C.oniinission  has  (xinsiiloroil  I  ho 
proposotl  lull!  chango’s  impact  on  (iUlcioncy. 
competition,  and  capital  lonnation.  US  ll..S.(;.  78c(l). 
"'15  U..S.t;.  78s(h)(2)(B). 


'^17  CFR  2(Hl.;U)-:i(a)(12). 
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Trading)  and  Chapter  VI,  Section  4 
(Meaning  of  Freiniinn  Quotes  and 
Orders)  to  list  and  trade  Mini  ()])tions 
overlying  five  (5)  high-j)riced  secnriti(!s 
for  which  the  standard  contract 
overlying  the  same  security  exhibits 
significant  licjuidity.  S|)ecifically,  the 
I'Nchange  proposes  to  list  Mini  Options 
on  Sl’DR  SiiP  .'■)()()  (“SPY"),  Ai)])le,  Inc. 
(“AAPL”).  SPDR  Cold  Trust  (“CLD”), 
Coogle  Inc:.  (“(iOOC")  and  Amazon.com 
Inc.  (“AMZN").-*  The  Exchange  believes 
that  this  j)roposal  wonld  allow  invcistors 
to  sek!c:t  among  options  on  various  high- 
priced  and  actively  traded  securities. 
(;ach  with  a  unit  of  trading  ten  timcxs 
lower  than  that  of  the  regular-sized 


options  contracts,  or  10  shares,  similar 
to  other  options  exchangcjs.  In  addition, 
the  Exchange  proposes  a  technical 
amendment  to  Chaptcn-  Ill,  Section  7 
(Position  Eimits)  to  make  the  ride  text 
consistent. 

lu)!-  example,  with  Apple  Inc. 
(“AAPE”)  trading  at  SOO.'j.Hfi  on  March 
21, 2012,  (SnO.-IHri  for  100  shares 
underlying  a  .standard  contract),  the  005 
level  call  exi)iring  on  March  23  was 
trading  at  $7.05.  The  cost  of  the 
standard  contract  overlying  100  shares 
would  he  $705,  which  is  suhstantially 
higher  in  notional  terms  than  the 
average  e(|uity  ojition  price  of  $250.89.^ 
Projjortionately  ecjui valent  mini-ojjtions 


contracts  on  AAPL  wonld  provide 
inve.stors  with  the  ability  to  manage  and 
hedge  their  portfolio  risk  on  their 
underlying  invcistment.  at  a  price  of 
$70.50  per  contract.  In  addition, 
investors  who  hold  a  ])osition  in  AAPE 
at  less  than  the  round  lot  size  would 
.still  he  able  to  avail  themselves  of 
options  to  manage  their  j)ortfolio  risk. 
For  example,  the  holder  of  50  sharcxs  of 
AAPE  could  write  covered  calls  for  five 
mini-options  contracts.  The  table  below 
demonstrates  the  proposed  differences 
between  a  mini-oj)tions  contract  and  a 
.standard  contract  with  a  strike  price  of 
$125  per  share  and  a  hid  or  offer  of 
$3.20  per  share: 


Standard 

Mini 

Share  Deliverable  Upon  Exercise . 

100  shares 
125 

Strike  Price . 

Bid/Offer  . 

3  20 

Premium  Multiplier  . 

$100 

Total  Value  of  Deliverable  . 

$12,500 

$320 

Total  Value  of  Contract . 

'I’he  Exchange  currently  lists  and 
trades  standardized  option  contracts  on 
a  numher  of  ecpiities  and  Exchange- 
Traded  Funds  (“El’Fs”)  c;ach  witli  a  unit 
of  trading  of  100  shares.  Exce])t  for  the 
difference  in  the  deliverable  of  shares, 
the  |)ro])osed  Mini  Options  would  have 
the  same  terms  and  contract 
c:haracteristics  as  regular-sized  ecpiity 
and  ETF  o])tions,  including  exercise 
style.  All  existing  Exchange  rules 
applicable  to  options  on  ecpiities  and 
ETFs  would  apply  to  Mini  Options. 

With  respect  to  po.sition  '’  and  c!xerc:ise 
limits,  the  apjilicahle  position  and 
exerc:i.se  limits  applic:ahle  to  BX  Options 
Participants  are  tho.se  limits  ])ermittecl 
by  another  ojdions  exi:hange.'‘  Furthi:r, 
hedge  exemptions  will  ajjjily  to  BX 
Option  Participants  if  such  exemjjtion  is 
])ermitted  by  another  exchange  and  that 
exc:hange’s  rules  apjily  to  the  BX  Ojition 
Participant  pursuant  to  Chajjter  Ill, 
Sec:tion  H7 

Also,  of  note,  NYSE  Arc:a,  Inc. 

(“NYSE  Arc:a”)  lists  and  trades  option 
c:ontrac:ts  overlying  a  niimher  of  shares 
other  than  lt)().“  Moreover,  the  c:onc:ei)t 
of  listing  and  trading  jiarallel  ojitiims 
procluc:t.s  of  rednc:ecl  values  and  sizi;s  on 
the  same  underlying  sec:urity  is  not 


‘llii!S(!  is.suli.s  won;  soloclcid  iKfCiiuso  I  hoy  art; 
priciul  oioaior  lliaii  .SICK)  and  an;  ani(iii{>  Ilia  most 
aclividy  tracUul  i.s.siuis.  in  that  llio  standard  contract 
(!xliil)its  average  daily  volimie  ("AnV")  over  the 
previous  three  calendar  months  of  at  least  4.'>.l)t)t) 
contracts,  excluding  I.KAI’.S  and  M.lvX  s(!ri(!s.  The 
Exchange  notes  that  any  expansion  of  the  program 
would  rcu|uire  that  a  suhsecpient  pro|iosed  rule 
change  he  submitted  to  the  Commi.ssion. 

■'A  high  itriced  underlying  security  mav  have: 
riilatively  (!xp(!nsive  options.  h(!cau.se  a  low 


novel.  For  example,  parallel  proclnc:! 
pairs  on  a  fitl  1-value  and  rt;dtit:ed-value 
basis  are  t:urrently  listcul  on  the  S&P  500 
Index  ("SPX"  <md  “XSP,”  respec:tivelv). 
the  Nasdaci  100  Inclctx  (“NDX”  and 
“MNX,”  rt!sjic;i:tivelv)  and  the  Ritssell 
2000  indetx  (“RUT”  and  “RMN,” 
rc5S])ec:tivelv). 

The  Exi:hange  believes  that  the 
])roposal  to  li.st  Mini  ()])tion.s  will  not 
lead  to  inve.stor  t:c)nfusion.  There  are 
two  im])ort<mt  tlistint:tions  hittween 
Mini  Options  and  regular-sized  options 
that  are  designed  to  ea.se  the  likelihood 
of  any  invetstor  confusion.  Fir.st,  the 
IJiTiinium  multi])lier  for  the  proposed 
Mini  Options  will  he  10,  rather  than 
100,  to  reflc^ct  the  .smaller  unit  of 
trading.  To  reflec:t  this  c:hange,  the 
Exc:hange  propo.sc;s  to  add  language  to 
Chaj)ter  VI,  Sef:tion  4(a)(i)  whic:h  notes 
that  bids  and  offers  for  an  option 
i:c)ntrac:t  ovi^rlying  10  .shares  wonld  he 
expressed  in  terms  of  dollars  per  l/lOth 
|)art  of  the  total  value  of  the  c:c)ntrac:t. 
'Thus,  an  offer  of  “.50”  shall  reprcisent 
an  offer  of  $5.00  on  an  option  c:ontrac:t 
having  a  unit  of  trading  c:c)nsisting  of  10 
shares.  Sec:oncl,  the;  Exc:hange  intends  to 
designate  Mini  Options  with  different 
trading  symbols  than  tho.se  designated 


pcrccmliigc!  muve  in  llu;  sluire  price  mav  nuian  a 
larg(!  nuivmncnt  in  llu;  options  in  terms  of  absolute 
dollars.  Avtuage  non-l'bfiX  e(|uily  option  premium 
|)er  contract  lanuary  f — December  :i1.  2t)t  I.  .See 
hlli)://n\\w.lhcocc.i:()ni/\\vlHii>[)s/ni(>nlhl\’-v()lunio- 
ivpiiilsYrciiorlCldss^aquilv. 

■  I’osition  limits  applicable  to  a  riigular-si/ed 
oi)tion  contrae:i  would  also  apply  to  the  Mini 
Options  on  the  same  umbtrlying  security,  with  It) 
Mini  Option  contracts  counting  as  one  regular-sized 
contract.  Positions  in  both  the  regular-sized  option 


for  the  regnlar-sized  c:ontrai:t.  For 
examj)le,  while  the  trading  .symbol  for 
regitlar  optioti  c:t)ntrat:ls  for  Ajjple,  Inc:, 
is  y\AFE.  the  Ext:hange  proposes  to 
adopt  AAFE7  its  the  trading  svmhol  for 
Mini  Options  on  that  same  sei:uritv. 

'The  Ext:hange  pro])oses  to  add  rule 
text  to  Sui)plementary  Mtiterial  to 
Ohapter  I\E  Sei:tit)n  (i  to  reflet:t  that  after 
an  o|)tic)n  c:las.s  on  a  stoi:k.  Exc:hange- 
Tnided  Fund  Share.  Trn.st  Essnecl 
Rec:eij)t.  Exc:hange  Traded  Note,  and 
other  Index  Einked  Sec:nrity  with  a  100 
share  deliverable  has  been  aj)j)rc)ved  for 
listing  and  trading  on  the  Exc:hange, 
.series  of  option  contracts  with  a  10 
share  deliverable  on  that  stoi:k. 
Exchange-Traded  Fund  Share.  Trust 
Issued  Receipt.  Exc.hange  Traded  Note, 
and  other  Index  Einked  Sec:uritv  mav  he 
listed  for  all  expirations  c){)enecl  for 
trading  on  the  Exchange.  Also,  the 
Exi:hange  is  amending  Supplementarv 
Material  to  Chapter  IV.  Sei:tion  0  to 
renei:t  that  strike  j)ric:es  for  Mini 
Options  shall  be  set  at  the  same  level  as 
for  regular  options.  For  example,  a  i:all 
.series  .strike  pric:e  to  deliver  10  shares  of 
.stc)i:k  at  $125  per  share  has  a  total 
deliverable  value  of  $1,250,  and  the 
.strike  j)rii:e  will  he  set  at  125.  Further, 


conli'iict  iind  .Mini  Options  on  Ibo  sinni!  socuritv  will 
bi>  combiiKul  for  purpo.scs  of  cnlculiiting  positions. 

'■.S’cc  {liiiptor  III.  .S(!ctions  7  (I’osition  Limits)  and 
0  (I'ixcu-cisn  Limits). 

^.S’cc  Chapter  III.  .Stiction  «  (I'ixomptions  from 
I’osition  Limits). 

".See  .Securities  I'Acbange  .Act  Keli-ase  No.  4402,') 
(l•■ebruary  2H.  21)01)  Citi  I’R  KiOKIi  (March  K.  2001) 
(approving  .SK-l’CX-01-12). 
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the  Exchange  j)roposes  to  add  rule  text 
to  Supj)leiuentary  Material  to  Chapter 
IV,  Section  B  to  not  jiennit  the  listing  of 
additional  series  of  Mini  Ojitions  if  the 
underlying  is  trading  at  SOO  or  less  to 
limit  the  nnnih(!r  of  .strikes  once  the 
underlying  is  no  longer  a  high  priced 
security,  'rhe  Exchange  ))roposes  a 
.SOO.O  l  mininuim  for  continued 
({uahrication  so  that  additional  series  of 
Mini  Options  that  correspond  to 
standard  strikes  may  he  added  even 
though  the  underlying  has  fallen 
slightly  below  the  initial  qualification 
.standard.  In  addition,  the  underlying 
.security  must  he  trading  above  StK)  for 
five  consecutive  days  before  the  listing 
of  Mini  Ojjtion  contracts  in  a  new 
expiration  month.  This  restriction  will 
allow  the  Exchange  to  list  strikes  in 
Mini  Options  without  disruption  when 
a  new  expiration  month  is  added  even 
if  the  underlying  has  had  a  minor 
decline  in  price.  The  .same  trading  rides 
aj)])lical)le  to  existing  equity  and  ETF 
options  would  apply,  including  Market 
Maker  obligations,  to  Mini  Options.'' 

The  Exchange  notes  that  by  listing  the 
same  strike  jirice  for  Mini  Options  as  for 
regular  options,  the  Exchange  .seiiks  to 
keep  intact  the  long-standing 
relationship  between  the  imderlving 
.security  and  an  ojition  .strike  price  thus 
allowing  inve.stors  to  intnitivelv  grasj) 
the  option’s  value,  /.e..  option  is  in  the 
money,  at  the  money  or  out  of  the 
money.  The  Exchange  believes  that  hv 
not  changing  anything  but  the 
multiplier  and  the  option  svmbol,  as 
discussed  above,  retail  investors  will  be 
able  to  grasp  the  distinction  between 
regular  option  contracts  and  Mini 
Options.  The  Exchange  notes  that  The 
Options  (bearing  Corporation  ("the 
OC.C’’)  Symbology  is  structured  for 
contracts  that  have  a  deliverable  of  other 
than  100  shares  to  be  designated  with  a 
numeric  added  to  the  standard  trading 
symbol.  Further,  the  Exchange  believes 
that  the  contract  characteristics  of  Mini 
Options  are  consistent  with  the  terms  of 
the  Options  Disclosure  Document. 

Witli  regard  to  the  imjiact  of  this 
proposal  on  system  capacity,  the 
Exchange  has  analyzed  its  capacity  and 
repre.sents  that  it  and  the  Options  Price 
Reporting  Authority  (“OPRA”)  have  the 
necessary  systems  cajxicitv  to  handle 
the  ])otential  additional  traffic 
associated  with  the  li.sting  and  trading 
of  Mini  Ojitions.  'I’lie  Exchange  has 
further  discussed  the  projiosed  li.sting 
and  trading  of  Mini  Options  with  the 
0(X’,,  which  has  rejiresented  that  it  is 
able  to  accommodate  tbe  jiroposal.  In 
addition,  the  Exchange  would  file  a 
propo.sed  rule  change  to  adopt 


‘‘.SV.Y?  (;lui|>lt!r  VII.  .Sijclion  (i(<l). 


transaction  fees  sjiecific  to  Mini  Options 
for  listing  and  trading  Mini  Options. 

'Fhe  current  ojitions  pricing  in  ChajMer 
XV  would  not  apply  to  Mini  Ojitions. 

The  Exchange  is  also  jiroposing  to 
amend  Ohapter  Ill.  Section  7  (Position 
biinits)  to  add  parentheses  to  certain 
subsections  for  consistency  with  other 
NASDAQ  |,sic|  Rules.  1'hese  filings  are 
(sic)  similar  to  filings  by  NYSE  Area, 

Inc.  ("NYSE  Area")  and  the 
International  Securities  Exchangi;  LLO 
("ISE”)  to  list  and  trade  ojitions 
contracts  overlying  10  shares  of  certain 
secnritiiis.'" 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
projiosed  rule  change  is  consistent  with 
till!  jjrovisions  of  Section  (i  of  the 
Exchange  Act,' '  in  general,  and  with 
Section  ()(b)(.'))  of  the  Exchange  Act,'-  in 
jiarticular,  in  that  the  propo.sal  is 
designed  to  prevent  frandnlent  and 
manijndative  acts  and  ])ractices,  to 
jjromote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
jierfect  the  mechanism  of  a  free  and 
ojien  market  and  a  national  markiit 
system  and,  in  general,  to  jnotect 
inve.stors  and  the  public  interest. 

'I'he  Exchange  believes  that  investors 
would  biaiefit  from  the  introduction  and 
availability  of  Mini  Ojitions  bv  making 
ojitions  on  high  priced  securities  more 
readily  available  as  an  investing  tool  at 
more  affordable  prices,  particularly  for 
average  retail  investors,  wbo  otherwise 
may  not  be  able  to  jiarticipate  in  trading 
o|)tions  on  high  priced  securities.  'Fhe 
Exchange  intends  to  adopt  a  different 
trading  symbol  to  distinguish  Mini 
Ojitions  from  its  currently  listed  ojjtion 
contracts  and  therefore,  eliminate 
investor  confusion  with  re.sjiect  to 
jnodnet  distinction.  Moreover,  the 
propo.sed  rule  change  is  designed  to 
jn’otect  investors  and  the  public  interest 
liy  providing  inve.stors  with  an 
enhanced  tool  to  reduce  risk  in  high 
priced  .securities.  In  jiarticnlar.  Mini 
Options  would  jirovide  retail  customers 
who  invest  in  Sl’Y,  AAPL,  GED,  GOOG 
and  AMZN  in  lots  of  less  than  100 
shares  with  a  means  of  protecting  their 
investments  that  is  currently  only 
available  to  those  who  have  positions  of 
100  .shares  or  more.  Further,  the 
projiosed  rule  change  is  limited  to  just 
five  high  priced  .securities  to  ensure  that 
only  securities  that  have  significant 


Sccurilios  Kx(;li:mf>o  Act  Kcliiaso  No.  I)7!)4a 
(.Soptcanlxir  2H.  2012).  77  I'K  007:1,')  (Ocloljor  4. 
2012)  (.SK-NY.SKAi(:ii-2012-04)  (.Slt-l.Si;-2012-,')«). 
NY.SK  Area  and  I.SK  rccoivod  approval  to  list  and 
trade  o|>tion.s  contract.s  ovorlyin”  10  sliaro.s  ol 
certain  securities. 

"1.')  II..S.C.  7»1. 

■M.')  ll..S.(:.  78i(l))(.'-)). 
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options  li(]nidity  and  therefore, 
customer  demand,  are  selected  to  have 
Mini  Ojitions  li.sted  on  them. 

n.  S(ilf-R(!}>iihitnry  Or^anizat ion’s 
Stoiaiuont  on  Bnrdon  on  Coinpotilion 

'Fhe  Exchange  does  not  believe  that 
the  rtile  change  will  inqiose  any  burden 
on  competition  not  nece.ssary  or 
ajiiiropriate  in  furtherance  of  the 
purposes  of  the  Act.  In  this  regard  and 
as  indicated  above,  the  Exchange  notes 
thcit  the  rule  change  is  being  projiosed 
as  a  comiietitive  resjion.se  to  recently 
approved  NYSE  Area  and  ISE  filings. 

'Fhe  Exchange  believes  this  jiroposed 
rule  change  is  neces.sary  to  jiermit  fair 
comjietition  among  the  options 
exchanges. 

C.  Solf-Re}>nlatorv  Organization’s 
Statoinonl  on  Connnonts  on  tlio 
Proposed  Rale  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

Ill,  Date  of  Efl’ecliveness  of  the 
Proposed  Rule  Ghange  and  'Fiming  for 
Gommi.ssion  Action 

Because  the  foregoing  propo.sed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  ])nblic 
interest;  (2)  does  not  imjiose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  .shorter  time  as  the 
Gommi.ssion  may  designate  if  consistent 
with  the  jirotection  of  investors  and  the 
jinblic  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  tbe  Act  '■*  and 
Rule  19l)-4(f)(0)  thereunder.'-* 

A  propo.sed  rule  change  filed  under 
Rule  19l>-4(tl((i)  normally  does  not 
become  ojierative  for  30  days  after  the 
date  of  filing.  However,  Rule  19l>- 
4(f)(0)(iii)  permits  the  Gommission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  jinblic  intere.st.  'Fhe 
Exchange  requests  that  the  Gommi.ssion 
waive  the  30-day  operative  delay  so  that 
it  can  list  and  trade  the  projiosed  mini 
ojitions  as  .soon  as  it  is  able.'-'’  'Fbe 


I  '  1.')  II..S.C.  7Hs(l))(:i)(A). 

'■*  17  (:i''K  24().l‘)l)-4(r)(()).  Ill  <i(l(lilioii.  Kiili!  lOl)- 
4(l')((i)(iii)  r(!(|iiir(!s  a  .sdl-ragulatory  organization  to 
|)rovi(lo  till!  Coininission  with  writton  notioo  of  its 
inliint  to  fill!  tlio  proposnd  rnlo  cliango.  along  witli 
a  hrioi  ilo.soription  and  toxt  ol  tlio  projiosod  ndo 
oliango.  at  loast  tivo  husinoss  davs  prior  to  tlio  dato 
of  filing  of  till!  propos(!d  rnlo  cliango.  or  such 
shortor  tinio  as  dosignatod  liy  tho  Coininission.  Tho 
I'ixchango  has  fiilfillod  this  ro(|iiironiont. 

‘'''rho  Coniinission  notos  that  tho  Kxchango's 
cuiTont  options  pricing  will  not  apply  to  tho  trading 
of  Mini  Options,  and  tho  Kxchango  will  not 

(k>ntii)ui!(l 
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Commission  l)elievos  that  waiving  the 
3()-clay  o])erative  delay  is  consistent 
witli  the  protection  of  investors  and  the 
jmhlic  interest."*  The  Commission  notes 
the  proposal  is  substantively  identical  to 
propo.sals  that  were  rcicently  approvcnl 
l)y  the  Commission,  and  does  not  raise 
any  new  regulatory  issucis.'''  For  the.se 
reasons,  the  Commission  designates  the 
])roposed  rule;  change  as  opcirative  u])on 
filing. 

At  any  time  within  00  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commi.ssion  summarily  may 
temjjorarily  siisijend  such  rule  change  if 
it  appears  to  the  ('.ommission  that  such 
action  is  ntjce.ssarv  or  ajjpropriate  in  the 
jnihlic  intenest,  for  the  jnotection  of 
invcistors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Snlic;itation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  vienvs,  and 
argil memts  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consi.stent  with  the  Act. 
(lomments  may  he  submitted  by  any  of 
the  following  methods: 

Elocivonk:  (JoiniiK^nts 

•  Use  the  Commission’s  Internet 
comment  form  (/i///;;//n'n'U'..sec;."ov/ 
nilos/sro.shtml );  or 

•  Send  an  email  to  riila- 
(:oinnu^nts@s(^c.gav.  Please  include  File 
Number  SR-nX-2()l  3-008  on  the 
subject  line. 

P<ij)(^i'  (jonuiK^nis 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE..  Washington.  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SE-BX-2()1 3-006.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  ’I’he  Commi.ssion  will 
post  all  comments  on  the  (Commission’s 
Internet  Web  site  [hitp://\\’\\’\\’.SH(:.gov/ 
nilf^s/sro.shtnil).  (Cojiies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  jiroposed  rule 


coniiiKiiict!  trading  of  Mini  Options  nnli!  transaction 
loos  spocific  to  Mini  0|)tions  liavo  boon  filiKl  witli 
tlio  Ooininission. 

l•'or  pnrposos  only  of  waivin”  tlio  :it)-clay 
opcaativo  dolav.  tlio  Ooinmission  lias  also 
considorod  tlio  pro|)osod  rido’s  impact  on 
officionev.  conipotition.  and  capital  formation.  Sin; 
l.'i  U..S.I:.  78t:(f). 

S(;i;  Socuritios  lixchango  Act  Roloaso  No.  f>7()48 
(.Soptonilior  28.  2012).  77  I  K  l)07:t,S  (Octolior  4. 

2012)  (.SK-NY.Sb:Arca-2012-(i4  and  .SK-I.Si:-2012- 
5H). 


change  that  are  filed  with  the 
(Comtnission.  and  all  written 
communications  relating  to  the 
projiosed  rule  ch:mge  between  the 
Commission  and  any  per.son,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  he 
available  for  Web  site  viewing  and 
|)rinting  in  the  Commission’s  Public 
Reference  Room,  109  F  Street  NE., 
Wcishington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a. 111.  and  3:00  ]).m.  Copies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  jirincipal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Numher  SR-BX- 
2013-006  and  should  he  submitted  on 
or  before  February  20,  2013. 

t'or  llio  Cdiiimissien.  liv  tlio  Division  of 
Trading  iiiul  Markets,  pursuant  to  delegated 
aulliority."' 

Kevin  M.  O’Neill, 

Di;i)iily  Secretary. 

IKK  Doc.  2(U:i-lU>):in  l•'il(•d  1-2;)-i:i;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 
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Self-Regulatory  Organizations;  EDGA 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Fees  for 
EdgeBook  Attributed®'''’ 

lanuarv  23,  2(112. 

Pursuant  to  Suction  19(h)(1)  of  thu 
Socuritios  Exchaugo  Act  of  1934  (tho 
“Act”),'  and  Rulo  19h-4  thoroundor,^ 
notico  is  horohy  givon  that  on  January 
15,  2013  EDCA  Exchaugo,  Inc.  (tho 
“Exchango”  or  “EDCA”)  filod  with  tho 
Socuritios  and  Exchango  C.ommi.ssion 
(“Commission”)  tho  pro|iosod  rulo 
chango  as  do.scrihod  in  Homs  1  and  II 
holow,  which  itoms  havo  boon  proparod 
by  tho  solf-rogulatory  organization.  Tho 
Commission  is  publishing  this  notico  to 
solicit  commonts  on  tho  projiosod  rulo 
chango  from  intorostod  persons. 


"‘17  Cl'K  2(K).;i()-:i(ii)(12). 
I  15  ll..S.(:.  78s(li)(l). 

-  17  Cl'  K  24(1.1(11)-}. 


1.  Sell'-Rogulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

I’ho  Exchango  proposes  to  (i)  charge 
Momhors  •*  and  non-Momhors  foes  for 
internal  and  external  distribution  of 
EdgoHook  Attrihutod®^'.  tho  Exchange’s 
attributed  hook  food,  and  (ii)  offer  a  now 
incontivo  program  for  Momhors  that 
choo.so  to  attribute  orders  on  tho 
Exchango  (tho  "Edge  Attribution 
Incontivo  Program”).  All  of  tho  changes 
doscrihod  heroin  are  ajiplicahlo  to  EDCA 
Momhors  and  non-Momhors,  except  for 
tho  Edge  Attribution  Incontivo  Program, 
which  is  ajiplicahlo  only  to  EDCA 
Momhors.  Tho  text  of  tho  jirojiosod  rulo 
chango  is  available  on  tho  Exchange’s 
Intornot  Woh  site  at 

wwn’.diraciaciga.com,  at  tho  Exchange’s 
jirincijial  office,  and  at  the  Public 
Roforonco  Room  of  tho  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  tho  (Yimmission,  tho 
,solf-rogulatory  organization  included 
statomonts  concerning  tho  jiurjio.so  of 
and  basis  for  tho  jirojiosod  rulo  chango 
and  di.scus.sod  any  commonts  it  received 
on  tho  jirojio.sod  rulo  chango.  Tho  text 
of  those  statomonts  may  ho  oxaminod  at 
tho  jilacos  sjiocifiod  in  Horn  IV  holow. 
Tho  solf-rogulatory  organization  has 
jirojiarod  summarios,  sot  forth  in 
sections  A.  B  and  C  holow,  of  tho  mo.st 
significant  asjiocts  of  such  statomonts. 

/\.  Self-BaguldtoiY  Orgnni/Aition's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Buie 
Change 

1.  Purjioso 

In  SR-EDGA-2011-19,^  tho  Exchango 
made  available  the  EDCA  Book  Food 
(“EdgeBook  Depth  A®'’''”)  to  Momhors 
and  non-Momhors.  EdgeBook  Dojith 
A®'^'  is  a  data  food  that  contains  all 
orders  for  socuritios  trading  on  tho 
Exchango,  including  all  disjilayod 
orders  for  listed  securities  trading  on 
EDGA,  order  oxocutions,  order 
cancellations,  order  modifications,  order 
identification  numhors  and 
administrative  messages.  EdgeBook 
Dojith  A®^'  offers  real-time  data,  thorohy 
allowing  Momhor  firms  to  more 
accurately  jirico  their  orders  based  on 
EDGA’s  view  of  tho  dojith  of  hook 
information.  It  akso  jirovidos  Momhors 
tho  ability  to  track  their  own  orders 
from  order  ontrv  to  oxocution.  It  is 


‘As  (lolinod  in  Ruli;  1.5(ii). 

■'  See  .Sdcuriliiis  Rxcliangi!  Act  Rnlcast;  No.  04792 
(July  1.  2(111).  70  FR  :199.59  duly  7,  2011)  (SR- 

i:d(:a-2(ui-i9). 
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availalile  in  both  unicast  and  multicast 
formats. 

In  SR-FD(IA-2()12-15.'‘  the  Exchange 
modified  the  EIKIA  fee  schedule  hy 
codifying  the  fees  associated  with  the 
receipt  of  EdgeBook  Depth  A'’'^'.  In  ,SR- 
!d)('iA-2()12-34,'‘  the  Exchange 
amended  Rule  11.5.  entitled  “Orders 
and  Modifiers”,  to  allow  for  the  use  of 
Attrihnlahle  Orders^  submitted  to  the 
Exchange  on  EdgeBook  Depth  A‘’^'. 
namely  EdgeBook  Attrihnted^^',  without 
charge.  EdgeBook  Attributed"’'^'  allows 
Members  and  non-Memhcns  of  the 
Exchange  (collectively  niferred  to  as 
“Recii)ients”)  the  option  to  view  the 
market  participant  identifier  ("MPID”) 
of  Members  of  the  Exchange  who  choose 
to  display  their  MPID(s)  on  EdgeBook 
Depth  A"’'^'  on  an  order-hy-order  basis 
through  the  use  of  Attributable  (Irders. 

Upon  the  Exchange’s  initial  offering 
of  EdgeBook  Attributed"’'^',  such  service 
was  provided  at  no  cost.  In  SR-EDCA- 
2012-34,  the  Exchange  stated  that 
“Islhould  EDCjA  determine  to  charge 
fees  associated  with  EdgeBook 
Attrihutcid"’'^',  EDUA  will  submit  a 
propo.sed  rule  change  to  the  [.Securities 
and  Exchangel  Commi.ssion  in  order  to 
implement  tho.se  fees.”"  This  proposal 
is  designed  to  im))lement  fees  for  the 
receij)t  of  EdgeBook  Attrihuted"^'^'  and 
introduce  the  Edge  Attribution  Incentive 
Program. 

The  proposed  rule  change  to  the 
EDUA  fee  schedule  codifies  such  a  fee 
associated  with  the  receipt  of  EdgeBook 
Attrihuted"^'^'.  .Such  fees  are  in  addition 
to  the  current  fees  assesscul  for 
EdgeBook  Dcipth  A"*'"'  for  both  Internal 
and  External  Distributors."  The  amount 
of  the  monthly  fees  for  EdgeBook 
Attrihuted"’'^'  would  dejiend  on  whether 
the  distributor  is  an  “Internal 
Distributor”  or  “External  Distributor.” 
lnt(;rnal  Distributors  are  pro})osed  to  he 
charged  .S2.5()()  per  month  for  EdgeBook 
Attributed"’'^'  and  External  Di.strihutors 
are  proposed  to  he  charged  .$5,000  ])er 


"Sifi!  .S(x:urili(:.s  :iii(l  Kx(:liaii}>(!  Roloitsa  Nt).  (>(iK(iS 
(Apr.  2(i.  2012).  77  FK  20050  (May  2.  2012)  (.SK- 
K1K;A-2012-1  5).  Tlio  tairnait  Ibc^s  lor  FIXJA 
F(*(!(1  (now  callod  Fcij^tOiook  Di^plli  A’’’'')  ait!  .S500/ 
iiiontii  lor  inlornal  distriliution  and  $2.500/inont)i 
lor  oxiornal  distrilnition.  Tlui  proposod  rido  Idiii” 
(loos  not  impact  Ihocurront  Fdaollook  l)(!|)tli  .X’’'!' 
l(!os  will)  nioard  to  llio  non-atlril)ul(!(l  liook  riHMl. 

‘•.SVf  .S(x:urilios  Kxclian<>(!  Act  K(!loaso  No.  (i755.'t 
(Alls-  1. 2012).  77  FR  471.50  (Aiig.  7.  2012)  (.SR- 
l■;lX;A-2012-;^4). 

7. Sec  FIXiA  Rnlo  11.5(c)(t«). 

“.S'lt!  .S(H;nrilios  Kxclian»(!  Act  R(!l(!aso  No.  07553 
(Aiif-.  1. 2012).  77  FR  471.50.  47151  (Aug.  7.  2012) 
(.SR-|;IX;A-2012-34). 

’’y\  “Oisfrilnilor"  ol  Fxchango  data  is  any  onlily 
that  nnaiivos  Fdg(!Book  IXiplli  A^'*  dinx.llv  Iroin  lh(! 
Kxchango  or  indiitHlIv  through  anolluir  (Mititv  and 
till!!!  distrihutos  such  data  intlior  intiirnally  (witliin 
that  (iiitity)  ("int(!rnal  nistrihutor")  or  oxtin  nally 
(outsid(!  that  entity)  ("Kxtornal  Distrihutor"). 


month  for  EdgeBook  Attributed"’'^'.  The 
fee  paid  by  an  External  Distrihutor 
includes  the  Internal  Di.strihutor  l*’ee 
and  thus  iillows  iin  External  Distrihutor 
to  provide  data  both  inlermtllv  (/.<?..  to 
u.sers  within  their  own  organization) 
and  exteriiitlly  (to  users  outside  tluhr 
own  organization).  Additionally, 
Di.strihutors  will  onlv  j)<tv  oik; 
distrihutor  fee,  regardless  of  the  niimher 
of  locations  or  u.sers  to  which  the  feed 
is  received  or  di.strihuted.  Finally. 
Distributors  will  not  he  charged  user 
fees  for  receiving  EdgeBook 
Attributed"^ 

The  Exchange  also  proposes  to  adojit 
an  Edge  Attribution  Incentive  Program 
to  encourage  Members  to  utilize 
Attributable  Orders  to  convey  their 
identity  on  EdgeBook  Attributed"^'’’'  by 
providing  Members  with  an  ojiportunity 
to  he  rewarded  for  jiroviding  their 
valuable  data  to  the  Exchange.  In 
particular,  the  Edge  Attribution 
Incentive  Program  would  provide  a 
payment  to  Members  who  enter 
Attributable  Orders  into  the  Exchange’s 
.Sy.stem  in  at  least  100  symbols  over 
10  con.secutive  trading  davs  over  the 
course  of  a  month.  Each  month  the 
Exchange  would  set  aside  25%  of  the 
revenue  generated  in  connection  with 
fees  received  from  EdgeBook 
Attributed"’'’',  as  described  above  (the 
“Revenue  Allotment”).  From  the 
Revenue  Allotment,  the  Exchange 
would  provide  a  jjavment  to  eligible 
Members  who  (pialified  for  the  Edge 
Attribution  hu;entive  Program  based  on 
the  percentage  of  executed  share  volume 
from  their  Attributable  Orders  entered 
into  the  Exchange’s  .System.  For 
example,  if  a  Member  (jualifies  for  the 
Edge  Attribution  Incentive  Program  and 
that  Member’s  Attributable  Orders 
accounted  for  10%  of  all  executed 
shares  from  Attributable  Orders  entered 
into  the  Exchange’s  System  for  that 
month,  such  Memher  would  receive 
10%  of  the  Revenue  Allotment.  The 
remaining  00%  of  the  funds  in  the 
Revenue  Allotment  would  he 
distributed  as  ))ayments  to  other 
Members  that  met  the  recjiiirmnents  of 
the  Edge  Attribution  Incentive  Program 
ha.sed  on  their  res])eclive  executed  share 
of  volume  from  Attributable  Orders 
entered  into  the  Exchange’s  .System.  In 
addition,  a  Memher  is  not  re(|uired  to 
purcha.se  EdgeBook  Attributed"’'’'  in 
order  to  receive  jiayinent  under  the  Edge 
Attribution  Incentive  Program. 

The  Exchange  intends  to  implement 
the  jjropo.sed  rule  change  on  or  about 
Fehruarv  1, 2013. 


'"y\s  (l(!lin(!(l  in  Rule!  1.5((:(:). 


2.  .Statutory  Basis 

'fhe  Exchange  believes  that  the 
jnopo.sed  rule  change  to  the  EDO  A  fee 
schedule  for  EdgeBook  Attributed"’'’'  is 
consistent  with  the  objectives  of  .Section 
0  of  the  .Sec.urities  Exchange  Act  of  1934 
(the  “Act”),' '  in  general,  and  furthers 
the  objectives  of  .Section  0(h)(4)  in 
particular,  as  it  is  designed  to  provide 
for  the  ecjuitahle  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  issuers  and  other  per.sons 
using  any  facility  or  system  which  the 
Exchange  o])erates  or  controls.  The  fees 
are  not  unreasonahly  di.scriminatorv  and 
are  e(]uitahly  allot;ated.  The  fees  for 
Members  and  non-Memhers  are  uniform 
except  with  respect  to  reasonable 
distinctions  with  respect  to  internal  and 
external  distribution.'"  The  Exchange 
])ropo.se.s  charging  External  Di.strihutors 
more  than  Internal  Distributors  because 
of  higher  administrative  costs  associated 
with  monitoring  External  Distributors 
ongoing  rejMirting,  as  jnovided  in  the 
Direct  Edge  Data  Vendor  Agreement  and 
market  data  reciuirements  referenced 
therein. 

'I’he  fees  an;  fair  and  reasonahh; 
hecau.se  they  com])are  favorably  to  fees 
that  other  markets  charge  for  similar 
products.'-'  For  example,  NA.SDAQ’s 
depth  of  hook  data  feed,  the  NA.SDAQ 
TotalView  IT(3I  (“TotalView”),  features 
all  displayed  cpiotes  and  orders 
attributed  to  specific  market 
participants."’  TotalView  jirovidcxs 


"15  IL.S.C.  7«s(l))(l) 

15  II..S.(:.  7Hr(l))(4). 

'  "I'Ik!  l'A(:hiin‘>(!  notes  tliiil  distinclions  bused  on 
exl(!rnal  v(!rsns  int(!rn:d  distrilnition  have  been 
prin’ionslv  tiled  willi  Ibe  Commission  bv  the 
l  Acbanoe.  NA.SDAQ  Hxchange.  NASDyXQ  OMX  BX. 
and  NA.SDAQ  OMX  I’.SX.  .See  .S(!C.urili(!s  and 
Fxdiangc!  Act  Release  No.  (iCittbS  (Apr.  2().  2012).  77 
FR  2005!)  (May  2.  2012)  (.SR-iiDCA-ZOl  2-1 5).  .See 
also  Nasda(|  Ride  7019(b).  Sai;  also  Siicnrities 
lAcbange  Act  Release  No.  02070  (.Se|)teinber  9. 
2010).  75  FR  .50024  (.September  10.  2010)  (SR-l’blx- 
2010-120).  .S'(!e  (lisa  .Securities  Fxchange  Act 
Release  No.  02907  (.Sejileinber  14.  2010).  75  FR 
57314  (.September  20.  2010)  (.SR-NA.SDAQ-2010- 
110).  .S’(?e  also  .Securities  Fxebange  Act  Reliiase  No. 
03442  (Decimiber  0.  2010),  75  FR  77029  (December 
10.  2010)  (.SR-BX-2010-0H1). 

"Oilier  exchanges  otter  a  version  ot  tluiir  liook 
teed  with  member  order  allribulion.  Sea.  e.g.. 

BATS.  .Markin  Data  Frodnets,  MnllicasI  FITCH. 
hlti)://nuu-.h(ilslrnilin<i.(i>ni/iniirkaljlat<i.^l)m(liicts/ 
(describing  BAT.S  MnllicasI  FITCH,  wbicli  provides 
depth  otbook  (|notalions  and  (i.xecniion  intorinalion 
while  providing  optional  altrilmtion  tnnctionalitv): 
.Securities  Fxebange  Act  Release  No.  03291  (Nov.  9. 
2010).  75  FR  70311  (Nov.  17.  2010)  (SR-NX  SFArca- 
2010-97)  (describing  NYSF  Arcabook.  which 
includes,  among  otb(!r  things,  displays  ot  attributed 
orders  bv  market  makers  and  FTF  bidders): 
.Securities  Fxebange  ;\cl  Release  No.  40521  (.Sept. 

20.  2002).  70  FR  01179  (.Sept.  27,  2002)  (SR-NASD- 
2002-33)  (describing  NA.SDAQ  TotalView  data 
teed,  which  includes,  among  other  things,  displavs 
otattribnied  (|noles  and  orders). 

'■’TotalView  teatnres  both  attrilmted  and  non- 
allribnliid  teeds.  See  .Securities  Fxcliange  Act 

C(intiini(!(l 
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market  participants  with  multiple  and 
varied  services  in  a  single  feed."*  While 
the  cost  of  Total  View  varies  hv  ninnher 
of  suh.scribers  and  the  specific  type  of 
ac:ce.ss,  each  fee  provides  the  entire 
'I’otalYiew  hook  feed,  inclusive  of  all 
servic(!s  and  features,  including 
attrihulion  of  orders,  (ionver.sely, 
I'idgeHook  Aflrihnted'^'^'  is  unlike  other 
market  data  i)roducts  such  as 
TotalView.  Members  and  non-Memhers 
who  suhscrihe  to  EdgelBook 
Attributed'’'^'  must  also  suhscrihe  to 
I'idgeBook  Dcipth.  However,  Members 
and  non-Memhers  who  snh.scrihe  to 
EdgeBook  Dejith  A'’'^'  are  not  obligated 
to  purchase  or  snh.scrihe  to  EdgfiBook 
Attributed'*'^'.  Thus,  the  Exchange 
differentiates  its  pricing  accordingly. 

The  Exchange  intends  to  charge  a  single, 
flat  rate  for  EdgeBook  Attributed'’'^'  as  it 
views  it  as  an  optional,  a  la  carte  feature 
which  enhances  the  value  and  scope  of 
information  on  EdgeBook  Depth  A'*'*'. 
'I'herefore,  the  pricing  of  EdgeBook 
Attributed'’'^'  will  necessarily  and 
understandably  differ  from  market  data 
products  such  as  TotalView.  which  offer 
bundled  pricing  for  the  entin;  hook  feed, 
instead  of  a  la  carte  pricing  for  specific 
features.'^  In  addition,  the  fees  are  fair 
and  reasonable  because  competition 
provides  an  effective  constraint  on  the 
market  data  fees  that  the  Exchange  has 
the  ability  and  incentive  to  charge  for  its 
market  data  ])rodncts. 

Th(!  revenue  gemnated  from 
purchases  of  EclgeBook  Attributed'’'^' 
will  i)ay  for  the  development, 
marketing,  technical  infra.structun;  and 
operating  co.sts  of  an  imjjortant  tool  for 
Recipients  to  use  for  inirj)oses  such  as 
analysis  and  intake  of  additional 
information  to  assist  them  in  their 
ultimate  trading  decisions.  Profits 
generated  above  these  costs  will  help 
offset  the  costs  that  the  Exchange  incurs 
in  operating  and  regulating  a  highly 
efficient  and  reliable  ])latform  for  the 
trading  of  IJ.S.  equities.  Furthermore, 
the  increased  revenue  stream  from 


Rcliiiiso  No.  4().'>21  (Soj)!.  20.  2002).  7(i  l-'K  01170 
(.S(!i)t.  27,  2002)  (SR-Ny\.SI)-2002-:i:i).  NYSR 
ArcaBoo);  foaturo.s  an  atiriljulod  load  at  a  loi!  or.S7.')0 
par  montli.  in  addition  to  saparata  laa.s  for 
pi'olassiona)  and  non-profassional  snlisoriljars 
lanaiiiH  from  .SO-l.'j  par  montli.  .Saa  NYSfi 
Taclinologias.  Marfcat  Data,  NY.Sl-i  AroaHoo);. 
htli)://\\\vn.nv.\(l(il(i.coin/(ir(:iih()i)k. 

"■  Si!0  NA.SADAQ,  NA.SDAQ  TotalViaw-l'I'Cl  1. 
hllp://m\w.nns(l(i<ilr<iilrr.coni/ 
tr<ultn.(ispx?i(i=t()t(ilvunv  (dasoriliin}*  sarvicas  and 
fans  lor  TotalViaw). 

l''or  axampla.  TotalViaw  i.s  pricad  at  a  montidv 
loa  of  S70  par  profassional  or  (:or|)orata  .sniiscriliar 
and  .S14  par  non-|)rofassional  sniiscriliar  for 
covara{>a  of  NASDAQ  issued  saciiritios.  and  .Sli  par 
profassional  or  corporate  sniiscriliar  and  SI  jiar  non- 
profassional  sniiscriliar  for  covaraaa  of  NYSK  and 
Amax  i.ssnad  saenritias.  .S'aa  NASDAQ.  NASDAQ 
Total Viaw-ITCiH.  Iiltp://\vu  \v. nasdatprailcr.com/ 
trader. aspx?id=lotalvic\y. 


EdgeBook  Attributed^'*'  will  allow  the 
Exchtmge  to  continue  to  offer  it  at  a 
ntasonahle  rate,  consistent  with  fees  that 
other  markets  charge  for  similar 
jiroducts. 

'I’he  Exchange  believes  that  Members 
will  recognize  the  value  of  EdgeBook 
Attributed'’'’'  and  that  the  increased 
transparency  of  licinidity  on  EdgeBook 
Attrihnted'*'’'  will  lieget  additional 
litjuidity.  As  a  result,  the  Exchange 
believes  that  increased  value  in  the  data 
disseminated  helps  Exchange  memhers 
hone  in  on  trading  ojiportnnities  by 
better  understanding  the  (jnality  and 
transparency  of  the  Exchange’s  quote 
(jnality.  This  will,  in  turn,  helji  to 
enhance  the  overall  execution  (jnality 
on  the  Fixchange. 

The  Exchange  also  believes  that  the 
jjrojjosed  fees  for  EdgeBook 
Attributed'*'*'  are  consistent  with 
Section  6(h)(.‘5)  of  the  Act,"*  which 
requires,  among  other  things,  that  the 
Exchange’s  rules  not  he  designed  to 
unfairly  discriminate  between 
cn.stomers.  issuers,  brokers  or  dealers. 
'I’lie  Exchange  makes  all  services  and 
j)r()(lncts  subject  to  tlnxse  fces  available 
on  a  non-di.scriminatory  basis  to 
similarly  situated  Recijiients  because 
the  service  is  j)nrely  ojitional  and  fe(;s 
charged  for  EdgeBook  Attributed'*'*'  will 
aj)j)ly  nniformly  to  all  Recijhents, 
irresjiective  of  whether  the  Recijiient  is 
a  Member  of  the  I'ixchange.  Piircha.se  of 
the  Service  is  not  a  j)rere(jnisite  for 
j)articij)ati(m  on  the  Exchange,  nor  is 
memher.ship  to  the  Exchange  a 
j)rere(juisite  to  jfurchase  the  Service. 
Only  those  Recij)ients  that  deem  the 
jji'odnct  to  he  of  sidficient  overall  value 
and  usefnlne.ss  will  j)nrchase  it. 

In  addition,  the  j)roj)ose(l  huis  are  also 
consi.stent  with  Section  (i(h)(.'))  of  the 
Act  as  it  i.s  designed  to  jjrevent 
fraudulent  and  manijjulative  acts  and 
practic(js,  to  promote  just  and  (ujuitahle 
j)rincij)les  of  trade,  to  foster  coojieration 
and  coordination  with  jier.sons  engag(Ki 
in  r(igulating.  chuiring,  .settling, 
jfroce.ssing  information  with  resjiect  to 
and  facilitating  transactions  in 
.securiti(;s,  to  remove  imjiediments  to 
and  jK;rf(x;t  the  mechanism  of  a  fnn;  and 
ojKm  market  and  a  national  market 
sysl(Mn,  and,  in  general,  to  j)r()t(;ct 
investors  and  the  jnihlic  intenist.  EDGA 
l)eli(ives  that  this  j)roj)()sal  is  in  keejfing 
with  those  j)rincij)les  as  it  will  benefit 
all  R(;cij)ients  by:  (i)  jiromoting 
transj)ar(;ncy  through  the  codification  of 
uniform  fees  for  EdgeBook 
Attributed''*'*':  and  (ii)  jnoviding 
additional  information  nigafding 
quotations  (lisj)lay(;(l  on  the  Exchange 


I.s  U.S.C.  7«f(li)(5). 
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by  various  Memhers,  which  mav  aid 
Recijiients  in  their  trading  decisions. 
Sjiecifically,  any  Member  that  wi.shes  to 
jmhlicly  disclose  their  identity  (through 
their  MPID)  by  using  Attrihntahle 
Orders  will  he  jiermitted  to  do  .so,  and 
such  Attrihntahle  Orders  will  he 
analogous  to  the  orders  or  (juotations 
that  the.se  same  Members  jirovide  in 
other  contexts  (e.g..  on  the  floor  of  a 
floor-ha.sed  stock  exchange  or  in  the 
over-the-counter  market  through  (lir(;ct 
interaction).  In  addition,  the  Exchange 
believes  that  EdgeBook  Attributed'*'*' 
furthers  the  ohj(;ctives  of  Section  (i(h)(5) 
of  the  Act  by  jiromoting  increased 
(juote  transjiarency  as  Members  are 
(Miconraged  to  utilize  Attributable 
Orders  through  the  Edge  Attribution 
Incentive  Program.  The  increased  use  of 
Attrihntahle  Ordiirs  by  Memhers  woidd 
jirovide  additional,  useful  information 
nigarding  orders/quotations  disjilaxTHl 
on  the  Exchange,  including  information 
on  the  identity  of  contra-jiarties  to 
transactions.  The  Exchange  believes  that 
this  enhanced  information  would  aid 
Recijiients  of  EdgeBook  Attributed'*'*'  in 
their  trading  decisions.  In  addition. 

EDO  A  has  made  a  volimtarv  decision  to 
luitke  EdgeBook  Attributed^'*'  available. 
EDGA  is  not  r(!(juire(l  by  the  Act  in  the 
first  instance  to  make  the  data  available. 
EDGA  has  chosen  to  make  EdgeBook 
Attributed'*'*'  available  to  imjirove 
market  (jnality,  attract  order  flow,  and 
increa.se  transjiarency.  It  will  continue 
to  make  such  data  available  until  such 
time  as  it  changes  its  ride. 

The  Exchange  also  believes  that  the 
j)roj)()sal  is  consi.stent  with  the  goals  of 
Regulation  NMS.-'  In  adojjting 
Regulation  NMS.  the  Gommi.ssion 
granted  self- regulatory  organizations 
and  broker-dealers  increased  authority 
and  flexibility  to  offer  new  and  unique 
market  data  .services  to  the  j)uhlic.  The 
Gommi.ssion  believed  this  authority 
would  expand  the  amount  of  data 
available  to  market  jjarticijiants,  and 
also  sjmr  innovation  and  comjjetition 
for  the  jirovision  of  market  data. 
EdgeBook  Attributed'*'*'  aj)j)ear.s  to  he 
jirecisely  the  sort  of  market  data  service 
that  the  Gommission  envisioned  when  it 
adojited  Regulation  NMS.--  EdgeBook 


15  IL.S.C.  78l(li)(.5). 

-'  .S’c(!  .Sdciiritid.s  I'Achanmi  Act  Kclciisc  N(i.  51H0K 
Ouiu!  <).  2()l)(i).  70  I'K  :i74<)(i  (IiiiU!  20,  2()().5)  (sic). 

--  .Sec  .Securities  mid  Kxchmige  Act  Kelease  N(i. 
SIKOK  dune  0.  2005).  70  I'K  ;i740(i.  .■17.507  (|iine  20. 
2005)  ("IBIHiciencv  is  prunioted  when  lirnker- 
(leaters  wild  (Id  iidl  need  the  data  lievond  the  jirices. 
sizes,  market  center  idenlilicalidns  cil  the  NHHO 
and  cdiisdlidated  last  sale  inhirmatidn  are  nnl 
recpiired  td  receive  (and  pav  l(ir)  such  data.  The 
Cdininissidu  alsd  believes  that  elticiency  is 
lininuited  when  Imiker-dealers  may  chcidse  td 
receive  (and  pav  hir)  additinnal  market  data  based 
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Attrihuted'^^*  will  allow  Recipients  to 
piircha.se  a  .service  that  will  ])rovi(le 
them  a  means  to  view  the  MPID  of 
certain  Members  who  choose  to  ii.se 
Attrihutahle  Orders  while  at  the  same 
time  enabling  the  Exchange  to  better 
cover  its  infrastructure  co.sts  and  to 
inijirove  its  market  technology  and 
services.  Efficiency  is  jiromoted  when 
Members  who  do  not  need  the  EDOA 
Book  Feed  data  are  not  reipiired  to 
receive  (and  jiay  for)  such  data.  'I’lie 
Exchange  akso  believes  that  efficiency  is 
jiromoted  when  Members  mav  choose  to 
receive  (and  jiay  for)  additional  market 
data  based  on  their  own  internal 
analysis  of  the  need  for  such  data. 
Oomjjetition  is  jiromoted  as  the 
Exchange  cannot  set  unreasonable  fees 
without  losing  business  to  its 
competitors.- ’ 

Additionally,  the  Exchange  believes 
that  the  Edge  Attribution  Incentive 
Program  furthers  the  objectives  of 
.Section  (i(h)(4)--*  in  jiarticular,  as  it  is 
designed  to  jirovide  for  the  eijuitahle 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  memtiers  and 
issuers  and  other  jiersons  using  anv 
facility  or  sy.stem  which  the  Exchange 
ojierates  or  controls.  'I’he  Edge 
Attribution  Incentive  Program 
encourages  Members  to  utilize 
Attrihutahle  Orders  to  convev  their 
identity  on  EdgeBook  Attributed'’^'.  It 
rejiresents  a  reasonable  and  eijuitahle 
ajijiroach  in  that  it  financiallv  rewards 
tho.se  Members  that  jirovide  their 
valuable  data  to  the  Exchange  and 
thereby  helji  to  contribute  to  the  overall 
(juality  of  EdgeBook  Attributed'’'^'  as  a 
data  feed. 

The  Exchange  believes  that  the  E<lge 
Attribution  Incentive  Program  is  akso 
equitable  and  reasonable  because  it  will 
attract  additional  order  flow  from 
Members  motivated  to  receive  the 
incentive  offered,  thereby  enhancing  the 
quality  of  the  data  on  EdgeBook  Dejith 
A'’’^k  Attrihutahle  Orders,  similar  to  all 
market  data,  jirovide  Members  with 
valuable  trading  information  and 
jirovide  increased  transjiarency  to 
investors.  The  Exchange  believes  that 
such  increased  transjiarency  will  lead  to 
additional  order  flow  and  increased 
ojijiortunities  for  jirice  discoverv  liv 
Memtiers.  .Specifically,  the  Exchange 
believes  that  the  Edge  Attribution 
Incentiv'e  Program  will  also  increase 
order  flow  as  Members  will  he 
motivated  to  receive  the  incentive 
offered  under  the  Edge  Attribution 


(III  thoir  (iwn  intiiniiil  iin.ilvsis  (it  iIk;  ikhkI  liir  such 
diil:i."). 

infra  disciissiun  in  suction  on  ".Snll- 
Ku"nlal(iry  Or^.'ini/.iition's  .Slalomoiil  on  linrdun  on 
(ioin)iulili(in." 
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Incentive  Program,  and  contra-side 
jiarties  will  look  to  execute  against 
Members  that  are  attributing  their 
orders.  For  exanijile.  Market  Makers-’’ 
may  want  to  utilize  Attrihutahle  Orders 
tti  adverti.se  the  names  of  the  securities 
they  trade  in  to  attract  jiotential  i.ssuers 
or  to  atlverti.se  to  the  market  that  they 
maintain  an  inventory  in  jiarticular 
securities.  .Similarly,  retail  brokerage 
firms  nniy  desire  to  utilize  Attrihutahle 
Orders  to  advertise  their  firm  names 
with  the  intent  to  dniw  in  contra-jiarties 
to  trade;  against  and  thus  hokster 
execution  (juality.  jirice  discovery,  and 
resulting  sjieed  of  execution  for  their 
clients.  The  associated  jiotential  ri.se  in 
order  volume  would  increase  the 
jiotential  revenue  to  the  Exchange, 
allowing  the  Exchange  to  sjiread  its 
administrative  and  infrastructure  costs 
over  a  greater  numlier  of  shares.  These 
lower  jier  share  costs  in  turn  would 
allow  the  Exchange  to  jia.ss  on  such 
savings  to  Members  in  the  form  of  such 
an  incentive.  'I'he  increased  licjuidity 
would  also  benefit  inve.stors  by 
deejiening  EDCIA’s  li(juidity  jiook 
allowing  investors  to  enjoy  cost  savings 
as  a  nisidt  of  obtaining  better  execution 
(juality,  sujijiorting  the  (juality  of  jirice 
discoverv,  jiromoting  market 
transjiarency  and  inijiroving  investor 
jirotection. 

The  incentive  is  similar  to  other 
volume-liased  rehat(;.s  on  the  Exchange, 
which  have  been  widely  adojited  in  the 
cash  (Kjuities  markets.-"  The  Exchange 
heli(;ve.s  the  Edge  Attribution  Incentive 
Program,  which  is  similar  to  other 
vohune-ha.sed  rebates  on  the  Exchange’s 
fee  sclnidule,  is  (Ujuitahle  li(;cau.se  it  is 
available  and  uniformly  ajijilied  to  all 
Members.  The  Edge  Attribution 
Incentive  Program  also  jirovides 
discounts  that  are  ixiasonahly  related  to 
the  value  of  an  exchange’s  mark(;t 
quality  a.s.s(iciate(l  with  higher  levels  of 
mark(;t  activity,  such  as  higher  levels  of 
li(jui(lity  provision  and  introduction  of 
high(!r  volimKJS  of  ordia's  into  the  jirice 
and  volume  di.scovery  jirocesses. 

The  Exchange  believes  that  the  Edge 
Attribution  Incentive  Program  is 
consistent  with  .Section  (i(h)(.'>)  of  the 
Act,-^  which  reijuires,  among  other 
things,  that  the  Exchange’s  rules  not  he 
designed  to  unfairly  discriminate 
between  cu.stomers,  i.ssuers,  brokers  or 
dealers.  The  Exchange  believes  that  the 
Edge  Attribution  Incentive  Program  is 
(Kjuitalile  li(;cau.se  jiarticijiation  in  the 


As  (l(!lin(!(l  in  Kiilo  I.-Sll). 

-•’lilKiA  iilldws  M(!Iii1)(!1s  t(i  utilize  vdlunuvliasod 
tiers.  ;is  descrilied  in  Ididtiidliis  2  iind  4.  iiindii^ 
dlhers.  Id  tlid  IdXiA  !'’(!(;  Sclieduln.  .SVv;.  1;13(;A 
r'di;  .Scliediile.  httpsJ/\\  \\  \\  .dirt;ctad}^a.c()m/ 
Mrinlmrship/FaaSchatlidr/iinCAFaaScht'diila.aspx. 
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Edge  Attribution  Incentive  Program  is 
jiurely  optional.  Only  those  Members 
that  deem  the  Edge  Attribution 
Incentive  Program  to  he  of  sufficient 
overall  value  and  usefulness  will 
jiarticijiate.  Moreover,  the  requirements 
nece.ssary  to  (jiialify  for  jiayments 
received  under  the  Edge  Attribution 
Inc(;ntive  Program  (at  least  100  symliols 
over  10  consecutive  trading  davs  over 
the  course  of  a  month)  tire  (;(juitahle  and 
do  not  unfairly  discriminate  between 
Members  who  choo.se  to  attribute,  as  tin; 
jiayments  will  he  offered  uniformly  to 
all  Memliers  who  meet  such 
re(juirem(;nts.  .Such  re(juirement.s 
jirovide  a  clear  lienchmark  by 
identifying  a  threshold  that  is  not 
unreasonably  difficult  for  a  meaningful 
and  consistent  attriliutor  to  achieve.  As 
Attrihutahle  Orders  contain  valualile 
trading  information  to  the  Exchange,  the 
Edge  Attribution  Incentive  Program  is 
not  unfairly  discriminatory  in  its  design 
to  allocate  the  Revianie  Allotment  to 
Members  who  attribute  in  jirojiortion  to 
the  executed  share  volume  from  such 
Member’s  Attrihutahle  Orditrs  entered 
into  the  Exchange’s  System.  Such  data 
is  also  valuable  to  Members  and  non- 
Memliers  who  use  the  additional 
inforniiition  for  various  jiurjio.ses.  For 
exauijile,  certain  Recijiient  liroker- 
dealers  may  u.se  the  data  to  iiid  their 
trading  decisions,  while  Recijiient  simirt 
routers  may  u.se  the  data  to  aid  in 
building  their  own  consolidated  ticker 
jilant.  .Such  information  enhances  a 
Recijiient’s  trading  decisions  as  the 
transjiarency  of  knowing  the  identity  of 
the  jiotential  counterjiarty  may  jirovide 
a  Recijiient  with  additional  information 
regarding  the  reliability  and  quality  of 
the  attributed  (juote. 

Lastly,  the  Exchange  believes  that  the 
Edge  Attribution  Incentive  Program 
furthers  the  objectives  of  S(;ction  (i(h)(.5) 
of  the  Act  -"  by  promoting  increased 
(juote  transjiarency  on  EdgeBook 
Attributed'’'^'  as  Members  are 
encouraged  to  utilize  Attrihutahle 
Orders,  'khe  increased  use  of 
Attrihutahle  Orders  by  Members  would 
increase  transjiarency  by  jiroviding 
additional,  useful  information  ixtgarding 
orders/ijuotations  disjilayed  on  the 
Exchange,  including  information  on  the 
identity  of  c(intra-jiarti(;.s  to  tran.sactions. 
The  Exchange  believes  that  this 
enhanced  information  would  aid 
Recijiients  of  EdgeBook  Atlriliuted  in 
their  trading  decisions. 

B.  Sclf-Hagiihitnry  Organi/Aition’s 
StdlaiiKint  on  Burdon  on  (knnpoiiiion 

'I’he  Exchange  does  not  believe  that 
the  jirojiosed  rule  change  will  result  in 
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any  burden  on  competition  tliat  is  not 
necessary  or  ap])ro])riate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

There  is  significant  competition  for 
the  ]n'ovision  of  market  data  to  market 
|)artici pants,  as  well  as  competition  for 
the  orders  that  generate  that  data.  In 
introducing  the  jiroposiHl  fees  for 
I’klgeOook  Attributed  the  Exchange 
would  he  providing  a  service  similar  to 
those  already  offered  by  other  market 
centers.-”  3'he  existence  of  such 
alternatives  ensures  that  the  Exchange 
cannot  set  unreasonable  fees,  or  fees 
that  are  unrea.sonahly  di.scriminatory, 
without  losing  business  to  these 
alternatives.  Thus,  as  the  fees  are 
consistent  with  those  charged  by  the 
Exchange’s  com])etitors.  EdgeBook 
Attributed  would  promote 
comj)etition  if  it  succeeds  in  |)roviding 
market  participants  with  viable  and 
cost-effective  alternatives  which  drive 
the  market  to  continually  imjjrove 
products  and  services  to  cater  to 
customers’  data  needs.  Accordingly,  the 
Exchange  does  not  hcdim'e  that  the  fees 
for  EdgeBook  Attrihuted  will  result 
in  any  Burden  on  compidition  that  is  not 
necessary  or  ap])ro])riate  in  furtherance 
of  the  purpo.ses  of  the  Act. 

C.  Stilf-Hc^uldiorv  ()r;^(iniz(it ion’s 
Stotciuanl  on  (Jonnnonts  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participonis,  or  Others 

The  Exchange  has  not  .solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  i)ro])osed  rule  change.  The 
lixchange  has  not  receiviul  any 
unsolicited  written  comments  from  its 
Members  or  other  interested  parties. 

III.  Date  of  Effeclivene.ss  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

The  foregoing  rule  change  has  hec:ome 
effective  pursuant  to  Section  19(h)(3KA) 
of  the  Act  •*'’  and  j)aragra]>h  (f)  of  Ride 
inh-4  thereunder.”!  At  any  time  within 
(it)  days  of  the  filing  of  the  projio.sed  rule 
change,  the  (Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  ap])ears  to  the  (^Commission  that  such 
action  is  nece.ssary  or  approjniate  in  the 
|)uhlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  jnirposes  of  the  Act. 


f,’."..  liA'l'.S.  Miirkfil  Dalii  Products, 

Multicast  PI'I'CH.  httpJ/www.lnitsUdding.com/ 
nidikcl  itdld/products/:  .Sucairitios  lixcliau}>(!  Act 
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(Nov,  17.  2010)  (.SK-NY.Si:Arca-2tno-<)7) 
(d(!scril)ing  NY.SK  Arcahoolc):  .Socuritius  lixctiangu 
Act  Kedoaso  No.  4li.a21  (.Supt.  20.  2002).  70  I’K  0117!) 
(.S(!pt.  27.  2002)  {.SK-NA.SD-2002-:i:))  (du.scrihiiis 
NA.SIIAQ  TotalViow). 
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IV.  Solicitation  of  (Comments 

Inteiested  jiei'.sons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
chtmge  is  consistent  with  the  Act. 
(Comments  may  he  suhniitted  by  any  of 
the  following  methods: 

Fleet ronic  Comments 

•  ll.se  the  Commission’s  Internet 
comment  form  [http://\\’\v\v. sec.gov/ 
ri  i  les/sro.  sh  tml)-,  oi' 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-EDCA-2()13-01  on  the 
suhject  line. 

Paper  Conanents 

•  Send  jiaper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary, 
Securities  and  Exchange  (Commi.ssion, 
100  P’  Street  NE.,  Washington,  D(C 
20.'540-1000. 

All  suhinissions  should  refer  to  File 
Number  SR-EDCA-2013-01.  This  file 
number  .should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  iirocess  and  review  your 
comments  more  efficiently,  jilea.se  use 
only  one  method.  The  (Commission  will 
])ost  all  comments  on  the  (Commission’s 
Inteinet  Web  site  (http://\v\v\\’.sec.gov/ 
rales/sro.shtml).  (Copies  of  the 
submission,  all  suh.seciuent 
amendments,  all  written  statements 
with  resjiect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
Commission  and  any  jierson,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .'i  IJ.S.C.  .'i.‘i2,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Puhlic 
Reference  Room,  100  P'  Street  NE.. 
Washington,  DC  20.'549,  on  official 
Business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ji.m.  Copies  of  the 
filing  also  will  he  availahle  for 
inspection  anti  cojiying  at  the  jirincijial 
office  of  the  PCxchange.  All  comments 
received  will  be  po.sted  without  change; 
the  (Commi.ssion  floes  not  edit  jiersonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  P’ile  Number  SR-EDCA- 
2013-01  and  should  he  submitted  on  or 
before  Febi  uary  20,  2013. 


:*^17  (TR  20l).:)0-;)(a)(12). 


for  tlio  (Coinmissioii,  by  tlio  IDivisioii  of 
l  iatliiig  and  Markets,  inirsuaiit  to  delegated 
aulhoiily. 

Kevin  M.  O'Neill. 

Depulv  Sec/vlcav. 
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DEPARTMENT  OF  STATE 

[Public  Notice  8170] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 

“Picasso  Black  and  White” 

AGENCY:  Department  of  State. 

ACTION:  Notice,  correction. 

summary:  On  September  12,  2012. 
notice  was  published  on  page  .'i(i2.'il  of 
the  Federal  Register  (volume  77, 
number  177)  of  determinations  matle  by 
the  Department  of  State  pertaining  to 
the  exhibition  “Picasso  Black  and 
White.”  3’he  referenced  notice  is 
corrected  here  to  include  addititinal 
ohjects  as  jiart  of  the  exhibition.  Notice 
is  hereby  given  of  the  following 
determinations:  Pursuant  to  the 
authority  vested  in  me  By  the  Act  of 
Ot;tober  10.  lOO.'l  (70  .Stat.  08.1;  22  ll.S.CC. 
24.10),  PCxecutive  Order  12047  of  Maich 
27,  1078.  the  P’oreign  Affairs  Reform  and 
Restructuring  Act  of  1008  (112  Stat. 

2(i81.  et  seq.:  22  IJ.S.O.  0.101  mite,  et 
.seq.).  Delegation  of  Authoi  ity  No.  234  of 
October  1,  1000,  and  Delegation  of 
Authority  No.  230-3  of  August  28,  2000 
(and.  as  appropiiate.  Delegation  of 
Authority  No.  2.17  of  Ajiril  1.1,  2003),  1 
heieby  determine  that  the  additional 
objects  to  be  included  in  the  exhibition 
“Picasso  Black  and  White.”  imjiorted 
from  abroad  for  temporarv  exhibition 
within  the  United  States,  are  of  cultural 
significance.  The  additional  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners  or  custodians. 

I  also  determine  that  the  exhibition  or 
display  of  the  additional  exhibit  objects 
at  the  Mihseum  of  P’ine  Arts,  Houston, 
Houston.  Texas,  from  on  or  about 
P’ebruary  24.  2013,  until  on  or  about 
May  27.  2013,  and  at  possible  additional 
exhibitions  or  venues  yet  to  be 
determined,  is  in  the  national  interest. 

1  have  ordered  that  Public  Notice  of 
the.se  Determinations  he  jmblished  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  additional  exhibit  objects,  contact 
Paul  W.  Manning,  Attornev-Advi.ser, 
Office  of  the  Legal  Adviser,  U.S. 
Department  of  .State  (telephone:  202- 
(i32-()400).  The  mailing  address  is  l)..S. 
Department  of  .State.  SA-I,  L/PD,  Fifth 
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Floor  (.Suite  5H()3).  Wa.sliington,  DC 
20322-().'’)()r>. 

Diitcul:  lainiiiry  17.  2013. 

).  Adam  Kridi, 

Principal  ncpniv  /\ssisl{inl  Sccrclarv,  linrcau 
(>1  luincalional  and  (hdlnral  Al fairs. 
nt‘parlnwnl  of  Slain. 

IKK  I)(m:.  201 3-01  Kilnd  1-20-13:  K:4.'j  anil 
BILLING  CODE  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  8169] 

Easing  the  Ban  on  Imports  From 
Burma 

SUMMARY:  The  Dejnity  Secretary  of  .State 
has  determined,  pursuant  to  authority 
delegated  hy  the  .Secretary  of  .State,  that 
it  is  in  the  national  interests  of  the 
United  .States  to  waive  the  prohibitions 
described  in  section  3(a)  of  the  Burine.se 
Freedom  and  Democracy  Act  of  2003 
(Bill).  L.  108-()1),  as  amended  ("BFDA”). 
which  requires  the  President  to  jirohihit 
the  importation  of  any  article  that  is  a 
product  of  Burma  into  the  United  .States, 
and  which  the  President  implemented 
in  section  3  of  Executive  Order  13310 
Only  28,  2003).  In  conjunction  with  this 
waiver  determination,  the  Dejiartment 
of  the  Trea.surv’s  Ofilce  of  Foreign 

A.ssets  (Control  issued  (General  Licen.se 
(No.  18)  on  November  10.  2012 
authorizing  imiiorts  into  the  United 
.States  of  any  article  that  is  a  product  of 
Burma,  subject  to  limitations  set  forth 
therein. 

This  stej)  is  in  the  national  interest  of 
the  Uniteil  .States  because  it  supjiorts 
those  in  the  Burmese  government  that 
have  instituted  imiiortant  reforms  since 
early  201 1  and  encourages  the 
government  to  make  further  progress. 
The  waiver  of  the  import  ban  responds 
to  the  Government  of  Burma's 
continued  reforms  and  efforts  to  address 
U..S.  core  concerns,  including  the 
release  of  political  prisoners,  and  other 
stejis  on  human  rights  and  national 
rei:onciliation. 

DATES:  tiffactivH  Date:  November  1,3, 
2012. 

FOR  FURTHER  INFORMATION  CONTACT:  jolm 
Marshall  Klein.  .Senior  .Sanctions 
Officer,  Economic  &  Business  Affairs, 
Office  of  .Sanctions  Policy  and 
Implementation,  202-()47-04.32. 

Dated;  )aiiiiarv  10.  2013. 
lose  W.  Fernanilez. 

AssislanI  Socrclaiv  for  Economic  and 
Business  Affairs.  Dcparlmcnl  of  Slain. 

IKK  Doc.  201 3-01 1)<)1  Kilecl  1-20-13:  8:4.')  iim| 
BILLING  CODE  4710-07-P 


DEPARTMENT  OF  STATE 

[Public  Notice  8172] 

Shipping  Coordinating  Committee; 
Notice  of  Committee  Meeting 

The  .Shi])ping  Coordinating 
Committee  (.SHC)  will  conduct  an  open 
meeting  at  ?):3()  a.m.  on  Tuesday,  March 
19,  2013,  in  Room  .3-{)()24  of  the  United 
.States  Coast  Guard  Headipiarters 
Building.  2100  2nd  Street  .SW.. 
Washington,  DC]  20,303.  The  jirimarv 
|)urpose  of  the  meeting  is  to  |)repare  for 
the  thirty-eighth  .Session  of  the 
International  Maritime  Organization’s 
(IMO)  Facilitation  Ckimmittee  to  he  held 
al  the  IMG  Headiiuarlers.  United 
Kingdom,  April  8-12,  2013. 

The  agenda  items  to  he  considered 
include: 

— Ado])lion  of  the  agenda;  rejiort  on 
credentials 

— Decisions  of  other  IMG  bodies 
— (kinsideration  and  adoption  of 
proposed  amendments  to  the 
Convention 

— General  review  of  the  C.onvention, 
including  harmonization  with  other 
international  instruments: 

A.  (Comprehensive  review  of  the 
Annex  to  the  (Convention, 
including:  Intersessional 
(Correspondence  (Crouj)  (l.S(C(C)  work 
— E-husiness  po.ssihilities  for  the 
facilitation  of  maritime  traffic 

A.  Electronic  means  for  the  clearance 
of  .shi]).s,  cargo  and  jiassengers 

B.  Electronic  access  to,  or  electronic 
versions  of,  certificates  and 
documents  required  to  he  carried  on 
ships,  including  I.S(C(i  work 

— Formalities  connected  with  the 

arrival,  .stay  and  departure  of  persons, 
including: 

A.  .Shipboard  personnel 

B.  .Stowaways 

C.  Illegal  migrants 

D.  Persons  rescued  al  sea 

— Ensuring  security  in  and  facilitating 
international  trade,  including: 

A.  .Shore  leave  and  access  to  ships 

B.  Trade  recovery,  including  l.S(X; 
work 

— .Shij)/port  interface 
— Technical  co-oj)eration  and  assistance 
— Relations  with  other  organizations 
— A])])lication  of  the  Connnitlee’s 
(niidelines 
— Work  iirogramme 
— Election  of  Chairman  and  Vice- 
(diairman  for  201 3 
— Any  other  business 
— C.onsideration  of  the  re])ort  of  the 
(kimmittee  on  its  thirty-eighth  session 
Members  of  the  public  may  attend 
this  meeting  uj)  to  the  .seating  capacity 
of  the  room.  To  facilitate  the  building 


.security  iiroce.ss,  and  to  request 
reasonable  accommodation,  those  who 
plan  to  attend  should  contact  the 
meeting  coordinator,  Mr.  David  Du 
Pont,  by  email  at 

D(ivid.A.Diil\)nt@iiscg.nuI,  hv  ])hone  at 
(202)  372-1497,  by  fax  at  (20’2)  372- 
1928,  or  in  writing  at  ("ommandant  ((Xi- 
Rl’X;),  U..S.  Coast  Guard,  2100  2nd  .Street 
.SW.,  .Stop  7120,  W'ashington,  D(]  20.393- 
7120  not  later  than  March  12,  2013,  7 
days  prior  to  the  meeting.  Requests 
made  after  March  12,  2013  might  not  he 
able  to  he  accommodated.  Please  note 
that  due  to  security  considerations,  two 
valid,  government  i.ssued  jihoto 
identifications  must  he  presented  to 
gain  entrance  to  the  Headipiarters 
building.  The  Headquarters  building  is 
accessible  by  taxi  and  privately  owned 
conveyance  (public  tran.sportation  is  not 
generally  available).  However,  ])arking 
in  the  vicinity  of  the  building  is 
extremely  limited. 

For  memhers  of  the  jiuhlic  that  would 
like  to  particijiate,  hut  are  unable  to 
attend  this  meeting  the  (Xia.st  (hiard  will 
provide  a  teleconference  option.  To 
partici])ate  by  jihone,  contact  the 
meeting  coordinator  (details  above)  to 
obtain  teleconference  information.  Note 
the  numher  of  teleconference  lines  is 
limited  and  will  he  available  on  a  first- 
come,  first-served  basis. 

Additional  information  regarding  this 
and  other  IMG  .SH(]  ])uhlic  meetings 
may  he  found  at;  www'.iiscg.niil/inio. 
Information  s|)ecific  to  the  Facilitation 
Committee  may  he  found  at 
\\’\\'w.uscg.inil/iiiio/faI  and 
WWW. uscg.mil /bq/cg5/cg52'.i/imo. 

Dated:  )aiiiiary  22.  2013. 

Brian  RobinsDii, 

E.\ncnlivn  Sncrnlary,  Shipping  Coordinaiing 
(Jonunilinn.  DnparhnnnI  of  Slain. 

IKK  Doc.  2()i:i-()l!)8(>  Kilofl  l-2i)-13:  8:4.')  am| 
BILLING  CODE  4710-09-P 


DEPARTMENT  OF  STATE 

[Public  Notice  8171] 

Overseas  Security  Advisory  Council 
(OSAC)  Meeting  Notice;  Closed 
Meeting 

The  Dejiartment  of  .State  announces  a 
meeting  of  the  U..S.  State  Dejiartment — 
Overseas  Security  Advisory  (Xnmcil  on 
February  19  and  20,  2013.  Pursuant  to 
.Section  10(d)  of  the  Federal  Advisory 
(X)nimittee  Act  (.3  U.S.C.  Ajijiendix),  .3 
U..S.C.  .3.32h(c)(4),  and  .3  U..S.C. 
.3.32h(c)(7)(E),  it  has  been  determined 
that  the  meeting  will  he  closed  to  the 
Jiuhlic.  The  meeting  will  focus  on  an 
examination  of  corjiorate  .security 
jiolicies  and  jirocedures  and  will 
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involve  extensive  discnssion  of  trade 
.secrets  and  jjrojjrietarv  commercial 
information  that  is  ])rivileged  and 
confidential,  and  will  di.scnss  law 
enforcement  investigative  tei:hni{]nes 
and  procedures.  'I'he  agenda  will 
include  updated  committee  reports,  a 
global  threat  overview,  and  other 
matters  relating  to  j)rivate  sector 
security  policies  and  protective 
programs  and  the  protection  of  U.S. 
I)iisine.ss  information  overseas. 

For  more  information,  contact  Marsha 
Thurman,  Overseas  Security  Advisory 
Ciouncil.  U.S.  Dejjartment  of  State. 
Washington.  DO  20.'522-2()()8,  phone: 
.'171-345-2214. 

Dal(;d:  laniiarv  1.5,  2013. 

(aaitry  O.  Smith, 

Diivclorol  llw  Diplomatic  Security  Service, 
Acting.  U.S.  Department  of  State. 

|FK  Doc.  2()i;!-0Um7  Kiloit  ami 

BILLING  CODE  4710-24-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Twenty  Third  Meeting:  RTCA  Special 
Committee  203,  Unmanned  Aircraft 
Systems 

AGENCY:  Federal  Aviation 
Administration  (F’AA).  II. .S.  Dejiartment 
of  Tran.s])ortation  (DOT) 

ACTION:  Meeting  Notice  of  RTOA  Sjiecial 
Oommittee  203,  Unmanned  Aircraft 
Systems. 

SUMMARY:  The  FAA  is  i.ssning  this  notice 
to  advise  the  public  of  the  twenty  third 
meeting  of  RTOA  ,S]iecial  Committee 
203.  Unmanned  Aircraft  Systems. 

DATES:  I'lie  meeting  will  he  held 
February  12-15,  2013,  from  9:00  a.m.to 
5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1150  18th  St.  NW.,  Suite 
910,  Washington,  DC  20030. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RTCA  Secretariat,  1150  18th  Street  NW., 
Suite  910.  Washington,  DC  20030.  or  by 
teleiihone  at  (202)  833-9339,  fax  at  (202) 
833-t)434,  or  Web  site  at  http:// 
wwxv.rtcd.orn. 

SUPPLEMENTARY  INFORMATION:  Ihirsuant 
to  section  10(a)(2)  of  the  F’ederal 
Advisory  Committee  Act  (Fub.  L.  92- 
403,  5  U.S.C.,  A])p.).  notice  is  hereby 
given  for  a  meeting  ofSjiecial 
Committee  203.  The  agenda  will  include 
the  following: 

Tuesday,  February  12,  2013 
Ojmning  Plenary  Session 
•  Introductory  Remarks  and 
Introductions 


•  Approval  of  Tw(;nty  .Sec:ond 
Plenary  Summary 

•  Chair  &  Leadershij)  Updates 

•  Designated  F’ederal  Official  (DFO) 
tl])date 

•  Workgroup  Updates 

•  Plenary  Adjourns  until  Friday 

•  Information  briefings 

Mid-Morning/ Afternoon 
Workgrouj)  Breakout  Sessions 

•  System  Engineering  Workgroup 

•  Human  Factors  Subgroup 

•  C&C  Workgrouji 

•  S&A  Workgrouj) 

•  Safety  Workgrouj) 

Wednesday,  February  13  &  Thursday, 
February  14 

All  Day — Workgroup  Breakout  Se.ssions 

•  System  Engineering  Workgrouj) 

•  C8tC  Workgrouj) 

•  S&A  Workgrouj) 

•  Safety  Workgrouj) 

Friday,  February  15 

08:00-11 :00  a. in. — Workgroup  Breakout 
Sessions 

•  System  Engineering  Workgrouj) 

•  Human  Factors  Subgronj) 

•  CftiC  Workgrouj) 

•  S8tA  Workgrouj) 

•  .Safety  Workgrouj) 

11:00  a. in. 

Plenarv  Reconvenes 

•  Workgrouj)  Back  Briefs 

•  Other  Business 

•  Date,  Place,  and  Time  for  Plenary 
Twenty  Four 

•  Plenarv  Adjourns 

12:00  p.m. 

•  Workgrouj)  Breakouts  3’BD  by  each 
Workgrouj) 

Attendance  is  oj)en  to  the  interested 
j)ut)lic  hut  limited  to  sj)ace  availability. 
With  the  aj)j)roval  of  the  chairman, 
members  of  the  j)ublic  may  j)resent  oral 
statements  at  the  meeting.  Persons 
wishing  to  j)resent  .statements  or  obtain 
information  should  contact  the  j)erson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  j)uhlic 
mav  j)resent  a  written  .statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  I3C.  on  )annary  Ui. 
2013. 

Richard  F.  (Inn/.alez, 

Management  Analyst.  Business  Operations 
Group.  ANG-A12.  Federal  Aviation 
Administration. 

|FR  Doc.  2()i;M)20;t0  Filiid  l-2!)-i:i;  8:4.5  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Results  of  FAA  Nitrous  Oxide  BLEVE 
Characterization  Testing 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  j)nhlic  teleconference. 

SUMMARY:  This  notice  announces  a 
j)ublic  teleconference  to  share  with  the 
j)ublic  results  of  recent  FT\A  .sj)on.sored 
te.sting  of  nitrous  oxide  (NT)) 
characteristics.  Nitrous  oxide  is  an 
imj)ortant  oxidizer  to  devtdopers  of 
some  commercial  reusable  launch 
vehicles.  A  j)otential  hazard  in  nitrous 
oxide  .storage  and  handling  is  a  Boiling 
Li(juid  Expanding  Vaj)or  Explosion 
(BLEVE),  whicli  results  from  a  sudden 
loss  of  j)re.ssure  in  a  tank  containing 
nitrous  oxide  .stored  under  j)re.ssure 
above  its  normal  boiling  j)oint.  The 
FAA's  Office  of  Commercial  .Sj)ace 
Tran.sj)ortation  .sj)onsored  tests  of 
li(juid-j)ha.se  nitrous  oxide  at  NA.SA’s 
White  .Sands  Test  Facility  to  emj)irically 
determine  the  .suj)erheat  limit 
temj)erature  for  nitrous  oxide,  and  to 
demonstrate  that  a  BLEVE  would  not 
occur  if  the  li(juid  is  maintained  at 
temj)eratures  below  this  .suj)erheat  limit 
temj)eratnre. 

Meeting  Information:  The 
teleconference  is  scheduled  for 
Thnrsdav.  Fehruarv  28,  2013,  from 
1:00-2:30  j).m.  Ea.stern  .Standard  Time. 
The  j)resentation  and  call-in  number 
will  be  j)o.sted  one  week  in  advance  at 
Id  tp://\v\v\v. ast.faa.gov/. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Stewart  Jackson,  Division  Manager, 
Regulations  and  Analysis  Division. 
A.ST-30t).  Office  of  Commercial  .Sj)ace 
Tran.sj)ortation.  Federal  Aviation 
Administration,  800  Indej)endence 
Avenue  SW.,  Washington.  DC  20591. 
Telej)hone  (202)  207-7903,  or  email  at 
stewaii. iackson@faa.gov. 

Issued  in  Washington,  DC,  on  |annarv  22. 
2013. 

Ceorge  C.  Nield, 

A.ssociide  Administrator  for  Gommercial 
S})ace  't'ransportation. 

|FR  Doc.  2(11:1-02(148  Filed  l-2‘!-i:i;  8:4.5  ain| 
BILLING  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Seventy  Fifth  Meeting:  RTCA  Special 
Committee  147,  Minimum  Operational 
Performance  Standards  for  T raffic 
Alert  and  Collision  Avoidance  Systems 
Airborne  Equipment 

AGENCY:  Federal  Aviation 
Administration  (FAA),  II.S.  D(!])artment 
of  Transportation  (DOT). 

ACTION:  Mcieting  notice  of  RT(]A  Si)ec:ial 
(Committee  147,  Minimum  Operational 
Performance  Standards  for  'I'raffic  Alert 
and  Collision  Avoidance  Systems 
Airborne  Equipment. 

SUMMARY:  The  FAA  is  i.ssuing  this  notice 
to  advise  the  public  of  the  Seventy  Fifth 
meeting  of  RTCA  Special  Committee 
147,  Minimum  Ojjerational  Performance 
Standards  for  Traffic  Alert  and  Collision 
Avoidance  Systems  Airhorne 
lupiijjinent. 

DATES:  The  nmeting  will  be  held 
Fehrnary  7.  2018,  from  8:80  a.m.  to  8:00 
p.m. 

ADDRESSES:  The  meeting  will  he  held  at 
RTCA,  Inc.,  11.10  18th  Street,  NW..  Suite 
‘)10,  Washington,  Dt:  20080. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RTCA  Secretariat.  11.10  18lh  Street  NW.. 
Suite  910.  Washington,  IXi  20080,  or  bv 
telei)hone  at  (202)  888-988‘).  fax  at  (202) 
888-9484,  or  Wd)  site  at  /?///;;// 
wu’W'.rtca.ori’. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
408. 1  IJ.S.C..  App.),  notice  is  hereby 
given  for  a  meeting  of  Sjjecial 
Committee  147.  The  agenda  will  include 
the  following: 

February  7,  2013 

•  Opening  Plenary  Session 

•  SC-147  &  WC-71  Co-Chairmen 
oj)ening  remarks 

•  Introductions 

•  Aj)i)roval  of  Agenda  &  Smnmarv 
from  74th  meeting  of  SC-147 

•  Document  Apjjrovals 

•  Change  2  to  DO-181H/ED-148 

•  Revision  A  to  llvbrid  Surveillance 
MOPS  (DO-800)/Initial  EIJROCAE 
version  (ED-xxx) 

•  ElIROCAE  WG-71:  Status  of 
cnrnmt  Activities 

•  Working  Chouj)  Status  Reports 

•  Requirement  Working  Croup  (no 
report  expcicted) 

•  Surveillance  Working  Croiqj  (no 
n;])ort  exjjected) 

•  TCAS  Program  Office  Activities 

•  Future  CAS  development  efforts 

•  Coordination  with  SESAR  on  AC  AS 


X  development 

•  MOPS  development  planning 

•  Updated  SC-1747  TORs 

•  AV.S  and  other  l‘'AA  Activities 

•  Other  llusine.ss 

•  Action  Items 

•  Time  and  Place  of  Next  Meeting 

•  Plenary  Adjourn 

Attendance  is  open  to  the  intenisted 
j)ublic  but  limited  to  space  availability. 
\Vith  the  aj)proval  of  the  chairman, 
members  of  the  j)nblic  may  pre.sent  oral 
statements  at  the  meeting.  Persons 
wi.shing  to  ])re.sent  statements  or  obtain 
information  should  contact  the  j)erson 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Memhers  of  the  j)ublic 
may  present  a  written  .statement  to  the 
committee  at  any  time. 

Issiiod  in  Wasliinglon.  D(;.  on  )aiui!irv  Ki. 
201 

Richard  F.  Cionzale/., 

Aiidlvst.  Ihisiiiass  Opardlions 
Gmup.  ANG-AI2.  Iu;(l(mil  Avidtion 
Adniinislrdtion. 

|FK  Uoi:.  201  :<-()2(K):}  Fil(!(l  l-20-i:i;  K:45  am| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Public  Notice  for  Release  of 
Aeronautical  Property  at  the  Wilkes- 
Barre/Scranton  International  Airport 
(AVP),  Avoca,  PA 

AGENCY:  I'ederal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Recjnest  for  public  comment. 

SUMMARY:  The  Federal  Aviation 
Administration  is  requesting  public 
comment  on  the  Bi-Connty  Board  of 
Conunis.sioners  of  Luzerne  and 
Lackawanna  Counties  recpiest  to  release 
air])ort  jirojierty  and  granting  right-of- 
way  easinuents  for  use  by  the 
Penn.sylvania  Dejiartment  of 
Transportation  (PenuDOT)  to  construct 
an  access  roadway  and  required 
drainage  facilities.  The  reijnest  consists 
of  a  permanent  relea.se  of  land  (18.087 
acres)  for  the  roadway  construction,  a 
right-of-way  drainage  easement  (0.2 
acre)  for  the  highway,  and  a  right-of-way 
ea.sement  (0.188  ac:re)  for  the  suhstitute 
sewer  (supersedes  previous  ea.sement) 
for  the  Lower  Lackawanna  Valley 
Sanitary  Authority. 

The  jiarcel  is  located  in  the  Borough 
of  DuPont  and  Pittstown  Town.shi]), 
Luzerne  County  within  the  existing 
Wilkes-Barre/Scranton  International 
Air|)ort  ju  opertv  and  consists  of  three 
areas.  The  first  area  is  loc;ated  southeast 
of  the  northbound  off  rainj)  (exit  178A) 
of  Interstate  81  near  its  intersection  with 


'rerminal  Road  (SR  2019)  to  Navy  Way 
Road  then  along  the  Navy  Way  Road 
alignment  .south  to  the  Lidy  Road 
intersection  with  Cedrich  Street 
containing  a|)i)roximatelv  8  -f/—  acres. 
The  second  area  is  located  southeast  of 
Laurel  Lane  and  extends  southeast 
under  the  Wilkes-Barre/.Scranton 
International  Airport  a|)])roach  light 
towers  and  the  wooded  area  to  the 
Pennsvlvania  Turnpike  Northeast 
Extension  containing  apju’oximately  8 
+/  —  acres.  The  third  area  is  locatecl 
northwest  of  Camjibell  Street  along 
Interstate  81  and  the  pede.strian  bridge 
over  Interstate  81  containing 
approximately  0.28  +/ —  acres.  This 
release  request  is  for  the  purpose  of 
permitting  the  Airport  Owner  to  sell  and 
convey  title  of  18.087  ac:re.s  for  jniblic 
roadway,  0.20  acres  for  a  drainage 
easement  associated  with  the  highwav 
and  0.188  acres  for  a  substitute  sewer 
ea.sement  displaced  due  to  the  puhlic 
road  for  a  total  of  18.42  acres. 

The  Wilkes-Barre/Scranton 
International  Airport  will  receive  fair 
market  value  from  the  sale  of  the  land. 
Areas  imjiacted  are  not  needed  for 
aeronautical  use  for  current  or 
foreseeable  future  aeronautical 
activities. 

Documents  reflecting  the  .S])onsor’.s 
retpiest  are  available,  by  appointment 
onlv,  for  inspection  at  the  Airport 
Managers  office  and  the  FAA  Uarri.shnrg 
Airport  District  Office. 

DATES:  Comments  must  be  received  on 
or  before  March  1 , 2018. 

ADDRESSES:  Documents  are  available  for 
review  at  the  Airport  Manager’s  office: 
Barry  J.  Centini.  Airport  Director, 
Wilke.s-Barre/Scranton  International 
Airport,  100  Terminal  Drive.  Avoca,  PA, 
170-802-2000:  and  at  the  FAA 
Harrisburg  Airjiorts  Distric:t  Office:  Lori 
K.  Pagnanelli,  Manager.  Harri.sburg 
Airports  District  Office,  8t)01  Hartzdale 
Dr..  Suite  108,  Camp  Mill,  PA  17011, 
(717)  780-2880. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Gearhart.  Project  Manager  at  the 
Harri.sburg  Airports  District  Office 
loc:ation  listed  above. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  jnihlic  comment  on  the  release  of 
land  and  right-of-way  easements  at  the 
Wilkes-Barre/Scranton  International 
Airport,  Avoca,  Pennsylvania  at  fair 
market  value  under  the  jirovisions  of 
.Section  47121(a)  of  Title  49  United 
.States  Code  (I I. S.C.). 

Aiijn  oximately  8-f/—  acres  of  the 
jiroperty  is  currently  non-aeronantical 
use  vacant  land  and  access  roadway  and 
approximately  8-f/  —  acres  of  the 
projierty  is  aeronautical  use  and  is 
under  the  approach  near  the  Apjiroach 
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Lighting  System  for  Runway  4.  The 
nuiuested  release  is  for  the  |)urpo.se  of 
])ermitting  the  Sponsor  to  .sell  and 
convey  an  easement  for  the  subject 
10.42  Acres  to  he  used  as  a  i)nt)lic  road. 
The  majority  of  the  ])arcel  was  ac(pured 
with  Federal  ])artici])ation  through  grant 
(‘)-30-()34— (i407)  issiuid  on  September 
25.  1903  for  ])arcels  52A.  520.  ami  52(:; 
grant  ((>— 42-0105-12)  issued  on 
September,  1980  for  ]Darcels  19.  20  and 
27;  and  grant  (3-42-0105-00-85)  issued 
on  December  13.  1984  for  parcel  50. 
'I’here  are  no  known  adverse  imi)acts  to 
the  operation  of  the  airj)ort  and  the  land 
is  not  needed  for  any  foreseeable  future 
aeronautical  development  as  shown  on 
the  current  approved  Wilkes-Barre/ 
Scranton  International  Airport  Layout 
Plan  (ALP).  All  sales  proceeds  are  to 
remain  on  the  airport  for  eligible  Air})ort 
hn])rovement  Program  projects  at  the 
airport. 

Any  ])erson  may  inspect  the  recjuest 
by  a])j)ointment  at  the  FAA  office 
address  listed  above.  Interested  persons 
are  invited  to  comment  on  the  ])ropo.sed 
release  from  obligations.  All  comments 
will  he  considered  by  the  FAA  to  the 
extent  practicable. 

Issued  in  (iam|)  Hill,  Pennsyl\'ania,  (aiuiarv 
18.2013. 

Lori  K.  Pagnaiielli, 

A/nauger.  //nrn.s/a/rg  Air[)()rls  DisIricI  Office. 
H'R  Hoc.  2013-0204(1  I'iled  l-2!)-l3:  H:45  anil 
BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

[Docket  No.  PHMSA-2013-0015] 

Pipeline  Safety:  Accident  and  Incident 
Notification  Time  Limit 

agency:  Pipeline  and  Hazardous 
Materials  Safetv  Administration 
(PHMSA);  DOT. 

ACTION:  Notice:  Issuance  of  Advisory 
Bulletin. 

SUMMARY:  Owners  and  operators  of  gas 
and  hazardous  liquid  pijieline  sy.stcnns 
and  liquefied  natural  gas  (LNG)  facilities 
are  already  recjuired  to  jirovide 
telephonic  rejjorts  of  ])ipeline  incidents 
and  accidents  to  the  National  Response 
(kmter  (NRC)  promjitly,  accurately,  and 
fully  communicate  the  estimated  extent 
of  the  damages.  PMM.SA  is  issuing  this 
advi.sorv  bulletin  to  notify  the  own(?rs 
and  operators  that,  as  retpiired  by  the 
Pipeline  Safety,  Riigidatory  Certainty, 
and  Job  Creation  Act  of  201 1 ,  the  agency 
will  issue  a  jnoposed  rule  to  revise 
telephonic  reiiorting  regulations  to 
establish  specific  time  limits  for 


telephonic  or  ehictronic  notice  of 
accid(;nts  and  incidents  involving 
pipeline  facilities  to  the  NR(i. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Satterthvvaite  hv  ])hone  at  202- 
300-1319  or  by  (anail  at 
c(um^r(m.s(iit(!iih\vait(Mdot.fj,ov. 
Information  about  PHMSA  mav  he 
found  at  http:/ /phmsa.dot .gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  january  3,  2012,  President  Obama 
signed  into  law  the  Pipeline  Safety, 
Regulatory  (iertaintv,  and  Job  (iniation 
Act  of  20il  (Pul).  L.'  112-90).  Section  9 
of  the  Act  requires  PHMSA  to  reciuire  a 
specific  time  limit  for  tele])honic  or 
electronic  re])orting  of  pipeline 
accidents  and  incidents.  Specifically. 
Section  9  of  the  Act  states: 

SEC.  9.  ACCIDENT  AND  INCIDENT 
NOTIFICATION. 

(a)  REVISION  OF  RECIJLATIONS.— 
Not  later  than  18  months  after  the  date 
of  enactment  of  this  Act,  the  .Secretary 
of  Trans])ortation  shall  revise 
regulations  issued  under  sections  191.5 
and  195.52  of  title  49,  Code  of  Federal 
Regulations,  to  establish  specific  time 
limits  for  telejihonic  or  electronic  notice 
of  accidents  and  incidents  involving 
pipeline  facilities  to  the  .Secretarv  and 
the  National  Respon.se  Center. 

(h)  MINIMUM  REQUIREMENTS.— In 
revising  the  regulations,  the  .Secretary, 
at  a  minimum,  shall — 

(1)  Establish  time  limits  for  telephonic 
or  electronic  notification  of  an  accident 
or  incident  to  reciuire  such  notification 
at  the  earlie.st  prac:ticahle  moment 
following  confirmed  discoverv  of  an 
accident  or  incident  and  not  later  than 

1  hour  following  the  time  of  such 
confirmed  discovery: 

(2)  Review  jirocedures  for  owners  and 
o])erators  of  pipeline  facilities  and  the 
National  Response  Center  to  jirovide 
thorough  and  coordinated  notification 
to  all  relevant  .State  and  local  emergency 
respon.se  officials,  inc:luding  911 
emergency  call  centers,  for  the 
juri.sdic:tions  in  which  those  jiipeline 
facilities  are  located  in  the  event  of  an 
accident  or  incident,  and  revi.se  such 
|)rocedure.s  as  appropriate:  and 

(3)  Recpdre  siicn  owners  and  o])erator.s 
to  revise  their  initial  telephonic  or 
electronic  notice  to  the  .Secretary  and 
the  National  Respon.se  (ienter  with  an 
estimate  of  the  amount  of  the  product 
released,  an  estimate  of  the  numher  of 
fatalities  and  injuries,  if  any,  and  any 
other  information  determined 
appro])riate  by  the  Secretary  within  48 
hours  of  the  accident  or  incident,  to  the 
extent  practicable. 

(c)  UPDATING  OF  REPORTS.— After 
receiving  revisions  described  in 


subsection  (h)(3).  the  National  Response 
Center  shall  update  the  initial  rejiort  on 
an  accident  or  incident  instead  of 
generating  a  new  report. 

Currently.  PHM.SA  requires  jiipeline 
owners  and  operators  to  notifv  the  NRCi 
by  telephone  or  electronically  at  the 
earlie.st  practicable  moment  following 
discoverv  (§§  191.5  and  195.52).  In  a 
.Sei)teml)er  (i.  2()()2.  (87  FR  57080) 
advisory  bulletin.  PHM.SA  advised 
owners  and  oj)erator.s  of  gas  and 
hazardous  litpiids  jiipeline  systems  and 
LNC  facilities  that,  “at  the  earliest 
practicable  opportunity.”  usually  means 
one-to-two  hours  after  discovery  of  the 
incident. 

Advisory  Bulletin  (ADB-2()13-01) 

To:  Owners  and  Operators  of  Gas  and 
Hazardous  Licpiids  Pipeline  Systems 
and  LNG  Facilities 

Subject:  Telejihonic  Notification  Time 
Limit  to  NRC. 

Purpose:  To  advise  owners  and 
operators  of  gas  and  hazardous  litjuids 
pij)eline  systems  and  LNC  facilities  that 
they  should  contact  the  NRC  within  one 
hour  of  discovery  of  a  pipeline  incident 
and  should  also  file  additional 
telephonic  reports  if  there  are 
significant  changes  in  the  numher  of 
fatalities  or  injuries,  product  relea.se 
estimates  or  the  extent  of  damages. 

Advisory:  Owners  and  operators  of  gas 
and  hazardous  li(|iiid  pipelines  and 
LNC  facilities  are  reminded  that  the 
pi])eline  safety  regulations  already 
recpdre  operators  to  make  a  telej)honic 
report  of  an  incident  to  the  NRCi  in 
Wa.shington,  D(i  at  the  earlie.st 
practicable  opportunity  (usually  one-to- 
two  hours  after  discovering  the 
incident).  However,  under  .Section 
9(h)(1)  of  the  Pipeline  Safety,  Regulatory 
Certainty,  and  Job  Creation  Act  of  2011, 
PHM.SA  is  required  to  issue  regulations 
reqidring  owners  and  o])erators  to  notify 
the  NRC  within  one  hour  of  discovery 
of  a  pipeline  accident  or  incident.  The 
2011  Act  requires  PHM.SA  to  establish 
a  time  limit  for  telephonic  or  electronic 
notification  of  an  accident  or  incident  to 
require  such  notific:ation  at  the  earlie.st 
practicable  moment  following 
confirmed  discoverv  of  an  accident  or 
incident  that  is  not  later  than  one  hour 
following  the  time  of  such  confirmed 
discoverv.  PHM.SA  will  issue  a 
propo.sed  rule  at  a  later  date,  hut 
encourages  owners  and  operators  of  the 
gas  and  hazardous  liquids  j)i})eline 
systems  and  LNC  facilities,  as  a 
practice,  to  rej)ort  such  accidents  and 
incidents  within  one  hour  of  confirmed 
discoverv.  The  information  retpiired  to 
he  reported  includes  the  name  of  the 
operator,  the  name  and  telephone 
number  of  the  person  making  the  rejiort. 
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the  location  of  the  incident,  the  niimher 
of  fatalities  and  injuries,  and  all  other 
significant  facts  that  are  relevant  to  the 
cause  of  the  incident  or  extent  of  the 
damages. 

Issuiut  in  Washington.  IXi.  on  |anuarv  2.5. 
2012. 

Alan  K.  Maybeny. 

D<-putv  AssocidU;  Adminislrator  Field 
Oiwralions. 

Il'K  Doc.  I’iltMl  1-2(1-13:  «:4.5  ain| 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

lanuary  24.  2013. 

Th((  Department  t)f  the  Treasury  will 
submit  the  following  information 
collection  nupiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  acc:ordance 
with  the  Bajierwork  Reduction  Act  of 
199.1,  Public  Law  104-13,  on  or  after  the 
date  of  publication  of  this  notice. 

DATES:  (xtmments  shonld  he  received  on 
or  before  March  1, 2013  to  he  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestion  for  reducing  the  burden,  to 

(1)  Office  of  Information  and  Regnlatorv 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
I'niasurv,  Ntnv  Lxecutive  Office 
Building,  Room  1023.1,  Washington,  D(] 
20.103,  or  email  at 

()IIiA_Sul)mission@OMB.E()P.  G()\ '  <md 

(2)  Treasury  PRA  Clearance  Officer. 

1750  Pennsylvania  Avt;.  N\Y.,  Suite 
8140,  Wa.shington.  DC  20220,  or  email 
at  PHA@tr(Htsun'.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Copies  of  the  suhmission(.s)  may  he 
obtained  by  calling  (202)  927-5331, 
email  at  PBA@treasiiiy.eov,  or  the  entire 
information  collection  recjue.st  may  he 
found  at  w’ww’.reginfo.eov. 

Internal  Revenue  Service  (IRS) 

OMB  \himher:  1545-0892. 

Type  ol  Beview:  Revision  of  a 
currently  ajtprovetl  collection. 

Title:  Report  of  (ktsh  Payments  Over 
.SI  0,000  Received  in  a  Trade  or 
Business. 

Porni:  8300. 

Abstract:  Anyone  in  a  trade  or 
business  who,  in  the  cour.se  of  such 
tntde  or  business,  receives  more  than 
.SI 0.000  in  cash  or  foreign  currency  in 
one  or  more  related  transtictions  must 
report  it  to  the  IR.S  and  provide  a 
statement  to  the  payer. 


Affected  Public:  Private  .Sector: 
Busine.sses  and  other  for-profits,  farms; 
.State,  Local  and  Tribal  Covernments; 
Individuals  or  Households. 

Estiiiuded  Total  Burden  Hours: 

75.221. 

OMB  Number:  1545-0991. 

Type  of  Beview:  Lxtension  without 
change  of  a  currently  a])])roved 
collection. 

'Title:  Application  to  Participate  in  the 
IRS  e-file  Program. 

Form:  8033. 

Abstntet:  Form  8033  is  used  by  tax 
prej)arers,  electronic  return  collectors, 
software  firms,  service  bureaus  and 
electronic  tran.smitters,  as  an 
aj)plication  to  ])arlicipate  in  the 
electronic  filing  program  covering 
individual  income  tax  returns. 

Affected  Public:  Private  .Sector: 
Busine.sses  or  other  for-j)rofits. 

Estimated  'Total  Burden  Hours: 

50,000. 

OMB  Number:  1545-1432. 

Type  o/  /JmTeu';  Kxtiaision  without 
change  of  a  currently  apjiroved 
collection. 

'Title:  Voluntary  (aistomer  .Surveys  lo 
Imjdement  E.O.  12802  ('.oordinated  by 
the  (k)ri)orate  iManning  and  Performance 
Division  on  Behalf  of  All  IR.S  Operations 
Functions. 

This  is  a  generic  clearance 
for  an  undefined  number  of  c;ustomer 
satisfaction  and  o])inion  surveys  and 
focus  grou])  interviews  to  he;  conductiid 
over  the  next  thre((  years.  .Surveys  and 
focus  groups  conducted  under  the 
generic  clearance  are  usiul  by  the 
Internal  Revenue  .Service  to  determine 
levels  of  customer  satisfaction  as  well  as 
determining  is.sues  that  contribute  to 
f;u.stomer  burden.  This  information  will 
be  used  to  make  (piality  improvements 
to  jjroducts  and  .services. 

Affected  Public:  Individuals  or 
Households. 

Estimated  'Toted  Burden  Hours: 
15().0()(). 

OMB  Number:  1545-1890. 

Type  of  Beview:  Extension  without 
change  of  a  currently  apjjroved 
collection. 

Title:  Notice  20()()-28 — (k)al  Exports. 
Notice  2()()()-28  provides 
guidance  relating  to  the  coal  excise  tax 
imj)osed  by  section  4121  of  the  Internal 
Revenue  (’ode.  The  notice  ])rovides 
rules  under  the  (]od(!  for  making  a 
nontaxahle  sale  of  coal  for  export  or  for 
obtaining  a  credit  or  refund  when  tax 
has  been  ])aid  with  res])ect  to  a 
nontaxahle  sale  or  coal  for  export. 

Affected  Public:  Private;  Sector: 
Businesses  or  other  ior-j)rofits. 

Estimated  Total  Burden  Hours:  400. 


OMB  Number: 

'Tvpe  of  Beview:  Extension  without 
change  of  a  currently  aj)proved 
collection. 

Title:  Revenue  Procedure  2003-39, 
.Section  1031  LKE  (Like-Kind 
I'Nchanges)  Auto  Leasing  Programs. 

Abstract:  Revenue;  Pre)e:e;ehire;  2003-39 
|)re)vieie;s  safe  hart)e)rs  fea'  e.ertain  aspe;e:ts 
eefthe  eieialifie:atie)n  uneler  .Se;e:.  1031  e)f 
e:e;rtain  e;xe:hange;s  e)f  preiperty  pursuant 
te;  LKE  Preegrams  for  fe;ele;ral  ine;e)me  tax 
])urpe)se;s. 

Affected  Public:  Private;  .Se;e:te)r: 
Busine.sse;s  e)r  other  fe)r-pre)fits. 

Estimated  'Toted  Burelen  Henirs:  8,800. 

OMB  Number:  1 545-1984. 

Type:  of  Beevienv:  Extension  without 
e:hange;  e)f  a  e:urre;ntly  a])pre)ve;el 
e:e)lle;ction. 

'Title:  Intake/Interview  K  Quality 
Review  .Sheet. 

Form;  1381 4-(k  13814-C  (SP). 

Abstreict:'V\\e  .SPEC  function 
ele;ve;le)])e;ei  the;  Feirm  13814-(L  Intake;/ 
Interview  &  Quality  Re;vie;w  .Sheet  that 
eiontains  a  standardize;el  list  of  reejuireel 
intake;  anel  e|uality  re;vie;w  e]ue;stie)ns  te; 
guiele;  veelunteers  in  asking  tax])aye;rs 
hasie:  epiestieins  aheiut  the;m.se;lve;s  anel 
e;onelue;ting  a  eiuality  review  of  the; 
ceempleteel  re;turn.  The;  intake;/inte;rvie;w 
anel  eiuality  review  she;e;t  is  an  e;ffe;e:tive; 
te)e)l  fe)r  e;nsuring  e:ritie:al  tax])ave;r 
infe)rmatie)n  is  e)htaine;el  anel  a])i)lie;el 
eluring  the;  inte;rview  anel  ce)mi)le;tion  of 
the;  tax  return  pre)e:e;ss. 

Affe;e:teel  Public:  Individuals  or 
He)use;he)lels. 

Estimedeel  Tedeil  Burelen  Hours: 
582,583. 

OMB  A^nne/jea  ;  1545-2000. 

Type  e)f  Bevienv:  Extension  without 
change  of  a  currently  approved 
colle;e;tie)n. 

Title:  Ne)tic:e  2008-40,  Cre;elit  fe)r 
Proelne:tion  Freim  Advane;e;d  Nuclear 
Facilities. 

Abstract:  This  notice;  proviele;s  the 
time;  anel  manner  fe)r  a  taxpayer  to  ap])ly 
for  an  alle)e;ation  eef  the;  national 
me;gawatt  ca])acity  Iimitatie)n  unele;r  .St;c. 
45)  e)f  the:  Internal  Re;venue  Coele;.  This 
infeermation  will  he;  u.sed  to  ete;te;rmine; 
the;  peirtion  of  the;  national  me;gawatt 
capiie:ity  limitation  te;  whie:h  a  taxi)aye;r 
is  entitleel.  'Fhe  likely  re;si)e)nele;nts  are; 
e:e)r])e)rations  anel  partnerships. 

Affected  Public:  Private;  .Secteir: 
Busine;sse;s  e)r  eether  fe)r-pre)fits. 

Estimedeel  Teded  Burelen  He)urs:  800. 

OMB  1545-2145. 

Type  ed  Beview:  Extensiem  withe)ut 
change;  eif  a  e;urre;ntly  ai)pre)ve;ei 
e;e)lle;e;tion. 

Title:  Ne)tie:e;  2009-52,  Ele;e;tion  of 
lnve:stment  'Fax  (Teelit  in  Lieu  e)f 
Pre)elue;lion  Tax  Creelit;  ("oorelination 
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with  D(;partment  of  Treasury  Grants  for 
Sjjocified  Energy  l^rojierty  in  Lieu  of 
'Pax  Credits. 

/\l)stract:  The  notice  provides  a 
descri])tion  of  the  ])rocedures  that 
tax])ayers  will  he  recpured  to  follow  to 
make  an  irrevocahle  election  to  take  the 
investment  tax  credit  for  energy 
projKM'ty  under  section  48  of  the  Internal 
Revenue  (iode  in  lieu  of  the  production 
tax  cnulit  under  section  45  of  the 
Internal  Revenue  (',ode. 

/\//ef;/er/  Public:  Private  Sector: 
Businesses  or  other  for-jjrofits. 

Pstinialcd  Total  Ihinlan  Hours:  100. 

OMB  Number:  154.5-2105. 

Ty})c  of  Beview:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  TD  9479 — Notice  of  Medical 
Necessity  Criteria  under  the  Mental 
Health  Parity  and  Addition  Equitv  Act 
of  2008  (RE^l  20092-09  TEMP).’ 

Abstract:  Sec:tion  9812  of  the  Code 
reepures  grouj)  health  plans  maintained 
by  an  employer  with  more  than  50 
employees  to  disclo.se  upon  reejuest  to 
partieijjants  and  beneficiaries  of  the 
plan  the  medical  necessity  criteria  u.sed 
in  making  decisions  regarding  claims  for 
Ixmefits  under  the  plan. 

Affected  Public:  Private;  Sector: 
Businesses  or  other  for-profits.  Not-for- 
j)rofit  institutions. 

Estimated  Total  Burden  Hours:  1  ,‘)00. 

Dawn  D.  Wolfgang, 

Treasury  Pit  A  CAeuraace  Officer. 

IKK  I)(m;.  201  :<-()! a;).")  Im1i!(1  l-2!)-i:i;  mill 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0523] 

Agency  Information  Collection  (Loan 
Analysis)  Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Admini.stration,  Dejiartment  of  Veterans 
Affairs. 

action:  Notic:e. 

SUMMARY:  In  com])liani:e  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  IJ.S.C.  3501-3521),  this  notice 
announces  that  the  Veterans  Benefits 
Admini.stration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  (iomments  must  he  submitted  on 
or  before  March  1,  2013. 


ADDRESSES:  .Submit  written  comments 
on  the  collection  of  information  through 
WWW. Beeulat ions.gov  or  to  VA’s  OMB 
De.sk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Builcling.  Room  10235, 
Washington,  DC  20503  (202)  39.5-7310. 
Please  refer  to  “OMB  (Control  No.  2900- 
t).523”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

(Crystal  Rennie.  Records  Management 
Service  (00.5R1B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington.  DC  20420,  (202)  032- 
7492,  FAX  (202)  032-7583  or  email 
denise.mclamb@mail.va.gov.  Please 
refer  to  “OMB  Ciontrol  No.  2900-0523.” 

SUPPLEMENTARY  INFORMATION: 

Title:  Loan  Analysis,  VA  Form  20- 
03<)3. 

OMB  Control  Numbe;r:  2900-0523. 
Type  ofBeview:  Extension  of  a 
currently  apjiroved  collection. 

Abstract:  VA  I'^orm  20-03t)3  is  used  to 
determine  a  vet(;ran-horrower 
(jualification  for  a  VA-guaranteed  loan. 
Lenders  com])lete  and  suhinit  the  form 
to  provide  evidence  of  their  decision  to 
submit  a  prior  approval  loan  application 
or  close  a  loan  on  the  automatic  basis 
is  has(;d  upon  a])])ropriate  application  of 
VA  credit  standards. 

An  agency  may  not  conduct  or 
sponsor,  and  a  ])erson  is  not  reeiiured  to 
respond  to  a  collection  of  information 
ludess  it  displays  a  currently  valid  OMB 
control  numher.  The  Federal  Register 
Notice  with  a  (iO-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  ou 
October  19,  2012,  at  jjages  0438.5-04280. 
Adjected  Public:  Federal  (k)vernment. 
Estimated  Annual  Burden:  02,.5()() 
hours. 

Estimated  Average  Burden  per 
Bespondent:  15  minutes. 

Frequency  of  Besponse:  On  occasion. 
Estimated  Number  of  Bespondents: 
2.5(),()()(). 

Dated:  jaiuiary  24,  2013. 

By  direction  ol  tlie  .S(;(:n!tarv. 

William  F.  Russo, 

Deputy  Director,  Office  of  liegululious  Policy 
(lud  Muuageiueul,  Office  ofdeueral  Oouusel. 
DepartiueuI  of  Veterans  Affairs. 

IFK  Dec.  2(li:i-01<)4(i  Filed  l-2!l-i:t;  H:4.'i  am] 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0742] 

Agency  Information  Collection  (Survey 
of  Chronic  Gastrointestinal  Illness  in 
Persian  Gulf  Veterans)  Activities  Under 
OMB  Review 

AGENCY:  Veterans  Health 
Admini.stration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Pa|)erwork  Reduction  Act  (PRA)  of  1995 
(44  II.S.C.  3.5()1-3.521).  this  notice 
announces  that  the  Veterans  Health 
Admini.stration  (VHA).  Department  of 
Veterans  Affairs,  will  submit  the 
collec:tion  of  information  abstracted 
below  to  the  (Iffice  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
'Pile  PRA  submission  de.scrihes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATE:  Comments  mu.st  he  submitted  on 
or  before  March  1, 2013. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
www.Begulations.gov:  or  to  VA's  (1MB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Wa.shington,  DC  20503  (202)  39.5-7310. 
Please  refer  to  “OMB  ("ontrol  No.  2900- 
0742”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Rennie.  Enlerpri.se  Rect)rds 
Service  (00.5R1B),  De])artmenl  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DC  20420.  (202)  032- 
7492,  fax  (202)  032-7583  or  email 
crvstal.rennie@va.gov.  Please  refer  to 
“(IMB  Control  No.  2900-0742.” 
SUPPLEMENTAL  INFORMATION: 

Titles: 

a.  Survey  of  Chronic  Castrointe.stinal 
lllne.ss  in  Persian  Culf  Veterans.  VA 
Form  10-21 092a. 

1).  VA  Research  Consent  Form  (Cases), 
VA  Form  10-2109h. 

c.  VA  Research  (Consent  Form 
(Control),  VA  Form  10-2 109c. 

OMB  Control  Number:  2t)00-0742. 
Type  of  Beview:  Extension  of  a 
currently  a})])roved  collection. 

Abstract:  Apj)roximately  25  percent 
military  troops  who  were  deployed  in 
the  first  Persian  (hdf  War  returned  with 
p(;rsi.stent  gastrointestinal  .symptoms, 
typical  of  diarrhea-j)redominant  irritable 
howl  syndrome.  The  data  collected  from 
the  survey  will  assist  VA  in  determining 
whether  chronic  gastrointestinal  illne.ss 
in  Persian  Culf  Veterans  was  caused  hv 
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the  j)m.sem:e  of  Ijacteria  in  the  intestines 
and  whether  eradication  of  these 
l)acteria  reduces  syinj)1oins  of  chronic 
diarrhea. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  recjuired  to 
respond  to  a  collection  of  information 
imle.ss  it  disj)lays  a  currently  valid  OMH 
control  numher.  The  Federal  Register 
Notice  with  a  (iO-day  i:omment  period 
.soliciting  coinnKuits  on  this  collection 
of  information  was  published  on 
October  22.  2012  at  jjages  ('>4ri97-04.''i98. 

Allactnd  Public:  Individuals  or 
households. 

Estimated  Total  Anniud  Burden: 

it.  VA  Research  Consent  Form  (Cases). 
VA  F’orm  10-21()0a — 41  hours. 

1).  VA  Research  Consent  Form 
(Control).  V'A  Form  10-21091) — 31 
hours. 

c.  Survey  of  (ihronic  Ca.strointestinal 
Illness  in  Persian  Culf  Veterans.  VA 
Form  10-2 1092c— 3.000  hours. 

Estimated  Average  Burden  Per 
Bespondent: 

a.  VA  Research  (Consent  Form  (Cases), 
VA  Form  10-21 09a — 15  minutes. 

1).  VA  Research  (Consent  Form 
(Control).  VA  Form  10-21091) — 10 
minutes. 

c.  Survey  of  (ihronic  (Gastrointestinal 
Illness  in  Persian  (Gulf  Veterans.  VA 
Form  H)-21092c — 45  minutes. 

Frequency  of  Besponse:  One  time. 

Estimated  Mumher  of  Besfmndents: 

a.  .Survey  of  Chronic  (Ga.strointestinal 
Illness  in  Persian  (Gulf  Veterans.  VA 
Form  10-21 092a— 4.000. 

1).  VA  Re.search  (Gonsent  Form  (Cases). 
VA  Form  10-210921)— 105. 

c.  VA  Research  (Gonsent  Form 
((Gontrol),  VA  Form  10-2 1092c— 189. 

I)at(!(l;  laniiary  2'.i.  201  Gt. 

By  direction  of  the  .Secretary. 

William  F.  Russo. 

Deputy  Director,  Office  of  Begulatiniis  Policy 
and  Management.  Office  of  (General  Oonnsel. 
Department  o  f  Veterans  A  ffairs. 

II'K  Doc.  201;)-{)1>)4H  Filed  1-20-1:):  8:4.i  am| 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0358] 

Agency  Information  Collection 
(Supplemental  Information  for  Change 
of  Program  or  Reenrollment  After 
Unsatisfactory  Attendance,  Conduct  or 
Progress)  Activities  Under  0MB 
Review 

AGENCY:  Veterans  Henefits 
Admini.stration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  com])liance  with  the 
Pa])erwork  Reduction  Act  (PRA)  of  15)95 
(44  11..S.C.  3501-21),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  will  submit  the 
collection  of  information  ah.stracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  (Gomments  must  he  submitted  on 
or  before  March  1 , 2013. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
wwu’.BeguIations.gov:  or  to  VA’s  OMB 
Desk  ()ffic:er,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  39.5-7310. 
Please  refer  to  "OMB  (Gontrol  No.  25)00- 
0358”  in  any  coirespondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crvstal  Rennie.  Enterprise  Records 
.Service  (005R1B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420,  (202)  032- 
745)2,  fax  (202)  032-7583  or  email 
ciTstal. rennie@tnail.va.gov.  Please  refer 
to’ "OMB  (Gontrol  No.  25)00-0358." 
SUPPLEMENTARY  INFORMATION: 

7’///e;  .Sup|)lemental  Information  for 
Change  of  Program  or  Reenrollment 
After  Unsatisfactory  Attendance, 

Conduct  or  Progress,  VA  Form  22-8873. 

OMB  Control  Number:  2900-0358. 

Tv})e  ofBeview:  Extension  of  a 
currently  approved  collection. 

Abstract:  Veterans  and  other  eligible 
persons  may  change  their  program  of 
education  under  conditions  prescribed 
by  Title  38  U..S.(G.  305)1.  A  claimant  can 
normally  make  one  change  of  program 
without  VA  approval.  VA  a])])i'oval  is 
required  if  the  claimant  makes  any 
additional  change  of  ])rogram.  Before 
VA  can  apj)rove  henefits  for  a  .second  or 
subsequent  change  of  j)rogram,  VA  must 
first  determine  that  the  new  j)rogram  is 
suitable  to  the  claimant's  a])titudes, 
interests,  and  abilities,  or  that  the  cause 
of  any  unsatisfactory  progress  or 
conduct  has  been  resolved  before 
entering  into  a  different  ])rogram.  VA 
Form  22-8873  is  used  to  gather  the 
necessary  information  only  if  the 
suitability  of  the  proposed  training 
l)rogram  cannot  he  e.stahlished  from 
information  already  available  in  the 
claimant's  VA  education  records  or  the 
results  of  academic  or  vocational 
counseling  are  not  available  to  VA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  recpiired  to 
res])ond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 


control  numher.  The  Federal  Register 
Notice  with  a  BO-day  comment  period 
.soliciting  comments  on  this  collection 
of  information  was  published  on 
October  15).  2012  at  ])ages  04384-04385. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  17,700 
hours. 

Estimated  Average  Burden  Per 
Bespondent:  30  minutes. 

Frequency  of  Besponse:  On  occasion. 
Estimated  Number  of  Bespondents: 
35.411. 

Dated:  |aniuiry  24.  2012. 

By  direction  of  tlie  .Secretary. 

William  F.  Russo, 

Deputy  Director,  Office  of  Regulations  Policy 
and  Management,  Office  of  General  Gounsel, 
Department  of  Veterans  A  ffairs. 

|FI^  Doc.  2()i:i-()l<)4()  Im1(u1  1-29-1:):  «:4r)  :im| 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Homeless 
Veterans,  Notice  of  Meeting 

The  Dejiartment  of  Veterans  Affairs 
(VA)  gives  notice  under  the  Federal 
Advisorv  (Gommittee  Act.  38  II..S.(G. 

Aj)p.  2,  that  a  meeting  of  the  Advi.sory 
(Gommittee  on  Homeless  Veterans  will 
he  held  on  February  13-15.  2013.  On 
February  13.  the  (Gommittee  will  meet  in 
Room  530  at  the  Dejiartment  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Wa.shington,  D(G,  from  10:30  a.m.  to  5 
j).m.  On  February  14-15,  the  (Gommittee 
will  meet  at  1722  Eye  .Street  NW., 
Washington  D(G,  from  8  a.m.  on  both 
day.s  until  4  ji.m.  on  February  15  and 
noon  on  Fehruarv  10.  The  meeting  is 
ojien  to  the  public. 

The  jmrjiose  of  the  (Gommittee  is  to 
jirovide  the  .Secretary  of  Veterans  Affairs 
with  an  on-going  a.sse.ssment  of  the 
effectiveness  of  the  jiolicies. 
organizational  structures,  and  services 
of  the  Dejiartment  in  as.sisting  homele.ss 
Veterans.  The  Committee  shall  as.semhle 
and  review  infoimation  relating  to  the 
needs  of  homeless  Veterans  and  jirovide 
on-going  advice  on  the  most  ajijii'oiiriate 
means  of  jiioviding  assistance  to 
homele.ss  Veteians.  The  (Gommittee  will 
make  I’ecommemlations  to  the  .Seci'etaiy 
legarding  such  activities. 

On  Feliiuai'V  13,  the  agenda  will 
include  hiiefings  fiom  VA  and  other 
officials  legai’ding  services  for  homeless 
Veterans.  The  Committee  will  also 
I'oceive  briefings  on  the  annual  I’eport. 

On  F'ehruary  14,  the  Committee  will 
continue  to  receive  briefings  iVom  VA 
and  other  officials  legai'ding  .services  for 
homeless  Veterans.  The  Committee  then 
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will  di.sciiss  items  lor  its  iijjcoming 
annual  rej)ort  and  reconnnendations  to 
the  Secretary. 

On  February  l.'i  the  Committee  will 
begin  drafting  items  and 
recommendations  for  its  upcoming 
annual  rejjort  to  the  Secaetary. 

No  time  will  he  allocated  at  this 
meeting  for  receiving  oral  presentations 
from  the  public.  Interestcul  jjarties 
should  provide  written  comments  on 
issues  affec.ting  homeless  Veterans  for 
review  hv  the  Committee  to  Mr.  Fete 
Dougherty,  Designated  Federal  Officer, 
Homeless  Veterans  Initiative  Office 
{oy.IDJ.  De])artment  of  Veterans  Affairs, 
1722  Eye  Street  NW.,  Washington.  DC', 
2()()()(),  or  email  to 

l)(HH.(iou<>hei1\'@vci.gov.  Individuals  who 
wish  to  attend  the  meeting  shoidd 
contact  Mr.  Dougherty  at  (202)  401- 
18.57. 

13iit(ul:  laniiarv  24.  2013. 

IJy  lliroction  of  tlu!  .Secretary. 

VOvian  Drake, 

Comniiltac  Maiuigonicnl  Officer. 

IKK  Doc.  20i:)-() UH)7  Filed  l-2!)-i:i:  HM.'i  am) 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Geriatrics  and  Gerontology  Advisory 
Committee,  Notice  of  Meeting 

The  Dejiartment  of  Veterans  Affairs 
(\^A)  gives  notice  under  the  Federal 
Advisory  Committee  Act,  5  U..S.C.  A|)|). 
2.  that  a  meeting  of  the  Ceriatrics  and 
(ierontology  Advisory  Committee  will 
he  held  on  A])ril  10—11, 2013,  in  Room 
.530  at  the  De])artment  of  Veterans 
Affairs,  810  Vermont  Avenue  NW.. 
Washington,  DCi.  (In  April  10,  the 
scLSsion  will  begin  at  8:30  a.m.  and  end 
at  5  p.m.  On  April  11,  the  session  will 
begin  at  8  a.m.  and  end  at  12  noon.  This 
meeting  is  oj)en  to  the  public. 

The  purpose  of  the  C'ommittee  is  to 
])rovi(le  advice  to  the  .Secretary  of 
Veterans  Affairs  and  the  Under 
.Secretary  for  Health  on  all  matters 
pertaining  to  geriatrics  and  gerontologv. 
The  Committee  as.sesses  the  capability 
of  VA  health  care  facilities  and 
|)rogram.s  to  meet  the  medical, 
]).sychological,  and  social  needs  of  older 
Veterans  and  evaluates  VA  programs 
designated  as  Geriatric  Research, 
Education,  and  Clinical  Centers. 

'file  meeting  will  feature 
])resentations  and  di.scnssions  on  VA’s 
geriatrics  and  extended  care  programs. 


aging  re.search  activities,  updates  on 
VA’s  employee  staff  working  in  the  area 
of  geriatrics  (to  include  training, 
recruitment  and  retention  approaches). 
Veterans  Health  Athnini.stration  (VHA) 
strategic  j)lanning  activities  in  geriatrics 
and  ext(;n(l(!cl  care,  nu:ent  VHA  efforts 
regarding  dementia  and  program 
advances  in  palliative  care,  and 
performance  and  ov(;rsight  of  VA 
CJeriatric  Re.search,  Education,  and 
Clinical  ('.enters. 

No  time  will  he  allocated  at  this 
meeting  for  receiving  oral  jjresentations 
from  the  public.  Interested  j)arties 
should  ))rovide  written  comments  for 
review  hv  the  Committee  to  Mrs.  Marcia 
Holt-Delaney,  Program  Analyst, 
Geriatrics  and  Extendeil  Gare  Services 
(1()P4(j),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Wa.shington,  D("  20420,  or  via  email  at 
Marcia. Holt-Df^hine\'@va. gov. 
Individuals  who  wish  to  attend  the 
meeting  should  contact  Mrs.  Holt- 
Delaney  at  (202)  401-0709. 

Daled;  )iiiuiarv  24.  2013. 

By  Direction  ol  tin;  .Siicrcdary. 

Vivian  Drake, 

CommiUct;  MaiKigcniciU  Officer. 

|FR  Doc.  2()i:t-lU(l27  Filiul  l-2i)-i:i;  K:4.'>  iiin| 
BILLING  CODE  P 
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Part  II 

Bureau  of  Consumer  Financial  Protection 


12  CFR  Part  1026 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12  CFR  Part  1026 

[CFPB-201 1-0008;  CFPB-201 2-0022] 

RIN  3170-AA17 

Ability-to-Repay  and  Qualified 
Mortgage  Standards  Under  the  Truth  in 
Lending  Act  (Regulation  Z) 

agency:  Bunniu  of  Consumer  Financial 
Protection. 

ACTION:  Final  rule;  official 
inteijiretations. 

SUMMARY:  The  Bureau  of  Consumer 
Financial  Protection  (Bureau]  is 
amending  Regulation  Z.  which 
imjjlements  the  Truth  in  Lending  Act 
(TILA).  Regulation  Z  currently  prohibits 
a  caeditor  from  making  a  higher-priced 
mortgage  loan  without  r(;gard  to  the 
t:onsumer’s  ability  to  repay  the  loan. 

'I’he  final  rule  implements  sections  1411 
and  1412  of  the  Dodd-Frank  Wall  Street 
Reform  and  (Consumer  Protection  Act 
(Dodd-Frank  Act],  which  generally 
recpiire  creditors  to  make  a  reasonable, 
good  faith  determination  of  a 
consumer’s  ability  to  repay  any 
consumer  credit  transaction  .secured  by 
a  dwelling  (excluding  an  o])en-end 
credit  |)lan,  timeshare  plan,  rever.se 
mortgage,  or  temporarv  loan)  and 
establishes  certain  protections  from 
liability  nmhn’ this  recjiiirement  for 
“(pialified  mortgages.”  The  final  rule 
akso  im])lement.s  section  1414  of  the 
Dodd-Frank  Act,  which  limits 
jjrepayment  jjenalties.  F’inally,  the  final 
rule  recjiiires  creditors  to  retain  evidence 
of  compliance  with  the  rule  for  three 
ytuirs  after  a  covered  loan  is 
consummated. 

DATES:  The  rule  is  effective  Januarv  10. 
2014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jose])h  Devlin,  Gregory  Evans,  David 
Friend,  Jennifer  Kozina,  Eamonn  K. 
Moran,  or  Priscilla  Walton-Fein, 
Counsels;  Thomas  J.  Kearney  or  Mark 
Morel li.  Senior  Counsels;  or  Stephen 
Shin,  Managing  Counsel,  Office  of 
Regulations,  at  (202)  43.'5-7700. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  the  Final  Rule 
'I'he  Consumer  Financial  Protection 
Bureau  (Bureau)  is  issuing  a  final  rule 
to  imjilement  laws  requiring  mortgage 
lenders  to  consider  consumers'  ability  to 
rejiay  home  loans  before  extending  them 
credit.  The  rule  will  lake  effect  on 
January  10,  2014. 

The  Bureau  is  also  releasing  a 
propo.sal  to  seek  comment  on  whether  to 
adjust  the  final  rule  for  certain 


connnnnity-ha.sed  lenders,  housing 
stabilization  j)rogram.s,  certain 
refinancing  programs  of  the  Federal 
National  Mortgage  Association  (Fannie 
Mae)  or  the  Federal  Dome  Loan 
Mortgage  (Corporation  (Fnuldie  Mac) 
(collectively,  theCSEs)  and  Federal 
agencies,  and  small  |)orlfolio  creditors. 
The  Bureau  expects  to  finalize  the 
concurrent  proposal  this  spring  so  that 
aff(u:ted  creditors  can  prepan;  for  the 
Januarv  2014  eflective  date. 

B(ick}>roiin(i 

During  the  years  j)receding  the 
mortgage  crisis,  too  many  mortgages 
were  made  to  consumers  without  regard 
to  the  consumer’s  ability  to  repay  the 
loans.  Loose;  underwriting  practices  by 
some  creditors — including  failure  to 
verify  the  consumer’s  income  or  debts 
and  (jualifying  consumers  for  mortgages 
based  on  “tea.ser”  interest  rates  that 
woidd  cause  monthly  payments  to  jump 
to  unaffordable  levels  after  the  first  few 
y(;ars — contributed  to  a  mortgage  crisis 
that  led  to  the  nation’s  most  .serious 
recession  since  the  (ireat  De])re.ssion. 

In  resjjon.se  to  this  crisis,  in  2008  the 
Federal  Reserve  Board  (Board)  adopted 
a  rule  under  the  Truth  in  Lending  Act 
whic:h  jn'ohihits  creditors  from  making 
“higher-price  mortgage  loans”  without 
asse.ssing  consumers’  ability  to  repay  the 
loans.  Under  the  Board’s  rule,  a  creditor 
is  ])resum(;d  to  have  complied  with  the 
ahility-to-repay  recpiirements  if  the 
creditor  follows  certain  .sp{;cified 
underwriting  jjractices.  This  rule  has 
been  in  effect  since  October  2000. 

In  the  2010  Dodd-Frank  Wall  Street 
Reform  and  Consumer  Protection  Act. 
(k)ngress  recpiired  that  for  residential 
mortgages,  creditors  must  make  a 
reasonable  and  good  faith  determination 
ha.sed  on  verified  and  documented 
information  that  the  consumer  has  a 
reasonable  ability  to  rejjay  the  loan 
according  to  its  terms.  Congress  also 
established  a  presumjjtion  of 
compliance  for  a  certain  category  of 
mortgages,  called  “(pialified  mortgages.” 
Tlu;.se  provisions  are  similar,  hut  not 
identical  to,  the  Board’s  2008  rule  and 
cover  the  entire  mortgage  market  rather 
than  simply  higher-jiriced  mortgages. 
The  Board  jiroposecl  a  rule  to  implement 
the  new  .statutory  requirements  before 
authority  jiassed  to  the  Bureau  to 
finalize  the  rule. 

Sumnuiry  of  Final  Ihilo 

The  final  rule  contains  the  following 
kev  elements: 

Ahilitv-to-Rapay  Dotanninations.  The 
final  rule  descrih(;.s  certain  minimum 
requirements  for  creditors  making 
ahilitv-to-re])ay  dt;termination.s.  hut 
does  not  dictate  that  they  follow 


particular  underwriting  models.  At  a 
minimum,  creditors  generally  must 
consider  eight  underwriting  factors:  (1) 
C.urrent  or  reasonably  expected  income 
or  assets;  (2)  current  employment  status; 
(3)  the  monthly  payment  on  the  coveriid 
transaction;  (4)  the  monthly  jiayment  on 
any  simultaneous  loan;  (.‘j)  the  monthlv 
paym(;nt  for  mortgage-related 
obligations;  (8)  current  di;ht  obligations, 
alimony,  and  child  supj)ort;  (7)  the 
monthly  d(;l)t-to-income  ratio  or 
residual  income;  and  (8)  credit  history. 
C.reditors  must  gen(;rally  use  n;a.sonahly 
reliable  third-jjarty  records  to  verify  tlu; 
information  they  use  to  evaluate  the 
factors. 

The  rule  provid(;s  guidance  as  to  the 
application  of  the.se  factors  under  the 
statute.  E’er  example,  monthly  payments 
mu.st  gen(;rally  be  calculated  bv 
assuming  that  the  loan  is  r(;paid  in 
substantially  (;qual  monthly  payments 
during  its  t(;rm.  For  adju.stahle-rate 
mortgages,  the  monthly  payment  must 
he  calculated  using  the  fully  indexed 
ratt;  or  an  introductory  rate,  whichever 
is  higher.  Special  paym(;nt  calculation 
rul(;.s  api)ly  for  loans  with  balloon 
payments,  int(;rest-only  jjayments,  or 
n(;gative  amortization. 

The  final  rule  akso  j)rovides  .sj)ecial 
rules  to  encourage  creditors  to  refinance 
“non-standard  mortgages” — which 
include  various  typ(;.s  of  mortgag(;.s 
which  can  lead  to  payment  .shock  that 
can  re.sult  in  default — into  “standard 
mortgages”  with  fixed  rates  for  at  least 
five  years  that  r(;duc(;  consumers’ 
monthly  jjayments. 

Frosninption  for  Qualified  Mortgages. 
The  Dodd-Frank  Act  provides  that 
“qualified  mortgages”  are  entith;d  to  a 
j)re.sumj)tion  that  the  creditor  making 
the  loan  satisfied  the  ahility-to-repay 
r(;(]uir(;ment.s.  However,  the  Act  clid  not 
specify  whether  the  jiresumption  of 
compliance  is  conclu.sive  [i.e.,  cr(;at(;.s  a 
safe  harbor)  or  is  rehnttahle.  The  final 
rule  provides  a  .safe  harbor  for  loans  that 
.satisfy  the  definition  of  a  qnalifi(;d 
mortgage  and  are  not  “higher-priced,” 
as  gen(;rally  defined  by  the  Board’s  2008 
rule.  The  final  ride  provides  a  rebuttable 
presumption  for  higher-jiriced  mortgage 
loans,  as  described  further  below. 

The  line  the  Buriiau  is  drawing  is  one 
that  has  long  been  recognized  as  a  rule 
of  thumb  to  separate  prime  loans  from 
suhprime  loans.  lndei;d,  under  the 
exi.sting  regulations  that  were  ado|)ted 
hv  the  Board  in  2008,  only  higher-priced 
mortgage  loans  are  suhjiict  to  an  ahility- 
to-repay  r(;quirement  and  a  nihuttahle 
presumjition  of  compliance  if  creditors 
follow  certain  requirements.  The  miw 
ride  strengthens  the  requirements 
needed  to  qualify  for  a  rebuttable 
presumption  for  suhprime  loans  and 
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defines  with  more  jjartieularity  the 
grounds  for  rebutting  tlie  presuinjition. 
Spcieifieally,  the  final  rule  provides  tliat 
consumers  may  show  a  violation  with 
riJgard  to  a  suhprime  (pialilied  mortgage 
hy  showing  that,  at  the  time  the  loan 
was  originated,  the  consumer's  income 
and  debt  obligations  left  insufficient 
residual  income  or  assets  to  meet  living 
exj)enses.  I’he  analysis  would  consider 
the  consumer's  monthly  pavments  on 
the  loan,  loan-related  obligations,  and 
any  simultaneous  loans  of  which  the 
creditor  was  aware,  as  well  as  any 
njcurring,  material  living  exj)en.ses  of 
which  the  creditor  was  aware,  (hiidance 
accom|)anying  the  ride  notes  that  the 
longer  the  jieriod  of  time  that  the 
consumer  has  demon.strated  actual 
ability  to  repay  the  loan  by  making 
timely  payments,  without  modification 
or  accommodation,  after  consummation 
or.  for  an  adjustable-rate  mortgage,  after 
recast,  the  less  likely  the  consumer  will 
he  able  to  rehut  the  jiresumjition  based 
on  insufficient  residual  income. 

With  resjiect  to  prime  loans — which 
are  not  currently  covered  by  the  Hoard's 
al)ility-to-re|)ay  rule — the  final  ride 
ap|)lies  the  new  ahility-to-repay 
re(|uirements  hut  creates  a  strong 
|)resnm|}tion  for  tho.se  |)rime  loans  that 
constitute  i|ualified  mortgages.  Thus,  if 
a  prime  loan  satisfies  the  (|nalified 
mortgage  criteria  de.scrihed  below,  it 
will  he  conclusively  iiresumed  that  the 
creditor  made  a  good  faith  and 
rea.sonahle  determination  of  the 
consumer's  ability  to  repay. 

(ianai'dl  lidquinniidnts  for  Quaiificd 
\U)ii}’(igos.  The  Dodd-Frank  Act  sets 
certain  product-feature  prereijuisites 
and  affordability  underwriting 
requirements  for  ijnalified  mortgages 
and  vests  discretion  in  the  Hurean  to 
decide  whether  additional  underwriting 
or  other  reijuirements  should  apjily.  The 
final  rule  implements  the  statutory 
criteria,  which  generally  prohibit  loans 
with  negative  amortization,  interest- 
only  jiayments.  balloon  pavments,  or 
terms  exceeding  30  years  from  being 
(|uaiified  mortgages.  So-called  “no-iloc" 
loans  where  the  creditor  does  not  verifv 
income  or  as.sets  also  cannot  he 
(|nalified  mortgages.  Finally,  a  loan 
generally  cannot  he  a  iiualified  mortgage 
if  the  jioints  and  fees  jiaid  by  the 
consumer  exceed  three  percent  of  the 
total  loan  amount,  although  certain 
“bona  fide  discount  points"  are 
excluded  for  prime  loans.  The  rule 
provides  guidance  on  the  calculation  of 
|)oints  and  fees  and  thresholds  for 
smaller  loans. 

The  final  rule  also  establishes  general 
underwriting  criteria  for  (lualified 
mortgages.  Most  importantly,  the 
general  rule  requires  that  monthly 


payments  he  calculated  ha.sed  on  the 
highest  payment  that  will  apply  in  the 
first  five  years  of  the  loan  and  that  the 
consumer  have  a  total  (or  "hack-end") 
diiht-to-income  ratio  that  is  le.ss  than  or 
eipial  to  43  percent.  The  appendix  to  the 
rule  details  the  cakailation  of  deht-to- 
income  for  these  ])urpo.ses,  drawing 
upon  Federal  Housing  Administration 
guidelines  for  such  calculations.  The 
Hnrean  believes  that  the.se  criteria  will 
])rotect  consumers  by  ensuring  that 
creditors  use  a  .set  of  underwriting 
reipiirements  that  generally  .safeguard 
affordability.  At  the  same  time,  these 
criteria  provide  bright  lines  for  creditors 
who  want  to  make  (|ualified  mortgages. 

The  Hnrean  also  believes  that  there 
are  many  instances  in  which  individual 
consumers  can  afford  a  deht-to-income 
ratio  above  43  percent  ha.sed  on  their 
particular  circumstances,  hut  that  such 
loans  are  better  evaluated  on  an 
individual  basis  under  the  abilitv-to- 
repay  criteria  rather  than  with  a  blanket 
presnnqition.  In  light  of  the  fragile  state 
of  the  mortgage  market  as  a  result  of  the 
recent  mortgage  crisis,  however,  the 
Hnrean  is  conciirned  that  creditors  may 
initially  be  reluctant  to  make  loans  that 
are  not  (jiialified  mortgages,  even  though 
they  are  responsibly  underwritten.  The 
final  rule  therefore  provides  for  a 
second,  temporary  category  of  (jiialified 
mortgages  that  have  more  flexible 
underwriting  reijuirements  so  long  as 
they  satisfy  the  general  jjroduct  feature 
jirereijuisites  for  a  (jiialified  mortgage 
and  al.so  .satisfy  the  underwriting 
nHjuirements  of,  and  are  therefore 
eligible  to  be  jiurcha.sed,  guaranteed  or 
insured  by  either  (1)  the  (ISFs  while 
they  ojierate  under  Federal 
conservatorshij)  or  receivershij);  or  (2) 
the  U.S.  Dejiartment  of  Housing  and 
Urban  Develojunenl,  Dejiartment  of 
V'eterans  Affairs,  or  Dejiartment  of 
Agriculture  or  Rural  Housing  Service. 
This  tenijKirary  jirovision  will  phase  out 
over  time  as  the  various  Federal 
agenides  issue  their  own  (jiialified 
mortgage  rules  and  if  (kSF 
con.servatorshij)  ends,  and  in  any  event 
after  seven  years. 

Rural  Ralloon-Pavnianl  Qualifiad 
Morfga^os.  The  final  rule  also 
inijilements  a  sjiecial  jirovision  in  the 
Dodd-Frank  Act  that  would  treat  certain 
halloon-jiayment  mortgages  as  (jiialified 
mortgages  if  they  are  originated  and 
held  in  jiortfolio  by  small  creditors 
ojierating  jiredominantly  in  rural  or 
underserved  areas.  This  jirovision  is 
designed  to  a.ssnre  credit  availability  in 
rural  areas,  where  some  creditors  mav 
only  offer  halloon-jiayment  mortgages. 
Loans  are  only  eligible  if  they  have  a 
term  of  at  least  five  years,  a  fixed- 
interest  rate,  and  meet  certain  basic 


underwriting  .standards;  debt-to-income 
ratios  mn.st  be  considered  but  are  not 
subject  to  the  43  jiercent  general 
reijiiirement. 

Clreditors  are  only  eligible  to  make 
rural  halloon-jiayment  (jiialified 
mortgages  if  thev  originate  at  least  .'50 
jiercent  of  their  first-lien  mortgages  in 
counties  that  are  rural  or  underserved, 
have  less  than  .$2  billion  in  assets,  and 
(along  with  their  affiliates)  originate  no 
more  than  .'500  first-lien  mortgages  j)er 
year.  The  Hureau  will  designate  a  list  of 
"rural"  and  “nnderserved"  counties 
each  vear,  and  has  defined  coverage 
more  broadly  than  originally  had  been 
jji'ojXKsed.  (^editors  must  generally  hold 
the  loans  on  their  jjortfolios  for  three 
years  in  order  to  maintain  their 
“(jiialified  mortgage"  status. 

Otiiar  Final  Rida  Provisions.  The  final 
rule  al.so  inijilements  Dodd-Frank  Act 
jirovisions  that  generally  jirohibit 
jirejiayment  jienalties  excejit  for  certain 
fixed-rate,  (jiialified  mortgages  where 
the  jjenalties  satisfy  certain  restrictions 
and  the  creditor  has  offered  the 
consumer  an  alternative  loan  without 
such  jienalties.  To  match  with  certain 
statutory  changes,  the  final  ride  al.so 
lengthens  to  three  years  the  time 
creditors  must  retain  records  that 
evidence  conqiliance  with  the  abilitv-to- 
rejiay  and  jirejiayment  jienalty 
jirovisions  and  jirohihits  evasion  of  the 
rule  by  structuring  a  closed-end 
extension  of  credit  that  does  not  meet 
the  definition  of  ojien-end  credit  as  an 
ojien-end  jilan. 

Snnunan'  of  Concnrrani  Proposed 

The  concurrent  jjrojio.sal  seeks 
comment  on  whether  the  general  ability- 
to-rej)ay  and  qualified  mortgage  rule 
should  be  modified  to  address  jiotential 
adverse  con.sequences  on  certain 
narrowly-defined  categories  of  lending 
jirograms.  Hecause  those  measures  were 
not  jirojiosed  by  the  Hoard  originally, 
the  Hiireau  believes  additional  jniblic 
iiijnit  would  be  heljiful.  Sjjecifically,  the 
jirojiosal  .seeks  comment  on  whether  it 
would  be  aj)j)roj)riate  to  exeiujit 
designated  non-jirofit  lenders, 
homeownershij)  stabilization  jirograms, 
and  certain  Federal  agency  and  GSF 
refinancing  jirograms  from  the  abilitv- 
t()-rej)ay  reijuirements  hecau.se  they  are 
subject  to  their  own  sjiecialized 
underwriting  criteria. 

The  jirojiosal  al.so  seiiks  comment  on 
whether  to  create  a  new  category  of 
(jiialified  mortgages,  similar  to  the  one 
for  rural  balloon-jiayment  mortgages,  for 
loans  without  balloon-jiayment  features 
that  are  originated  and  held  on  jiortfolio 
by  small  creditors.  The  new  categorv 
would  not  be  limited  to  lenders  that 
ojierate  jiredominantly  in  rural  or 
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under.served  areas,  l)ut  would  u.so  the 
same  general  size  thresholds  and  other 
criteria  as  tlie  rural  halloon-])ayment 
rules.  The  propo.sal  also  seeks  comment 
on  whether  to  increa.se  the  thr(;shold 
se])arating  safe  harbor  and  rehuttahle 
l)resum])tion  (lualiiied  mortgages  for 
both  rural  halloon-payment  (pialified 
mortgages  ami  the  new  small  ])ortfolio 
(lualified  mortgages,  in  light  of  the  fact 
that  small  cnulitors  often  have  higher 
costs  of  hinds  than  larger  creditors. 
Specifically,  the  Bureau  is  projiosing  a 
threshold  of  3.5  percentage  points  above 
ABOR  for  fir.st-lien  loans. 

II.  Background 

For  over  20  years,  consumer 
advocates,  legislators,  and  regulators 
have  raised  concerns  about  creditors 
originating  mortgage  loans  without 
regard  to  the  consumer’s  ability  to  repay 
the  loan.  Beginning  in  about  2000,  the.se 
concerns  were  heightened  as  mortgage 
delimpiencies  and  foreclosure  rates 
increased  dramatically,  caused  in  jiart 
by  the  loosening  of  underwriting 
.standards.  .See  73  FR  44524  (|uly  30. 
2008).  The  following  discn.ssion 
jirovides  background  information, 
including  a  brief  summarv  of  the 
legislative  and  regulatory  resjionses  to 
the  foregoing  concerns,  which 
culminated  in  the  enactment  of  the 
Dodd-Frank  Act  on  Inly  21,  2010,  the 
Board’s  May  11. 2011,  projio.sed  rule  to 
im])lement  certain  amendments  to  'I’lLA 
made  by  the  Dodd-Frank  Act.  and  now 
the  Bureau’s  issuance  of  this  final  rule 
to  imjdement  .sections  1411, 1412,  and 
1414  of  that  act. 

A.  The  iV/ortgoge  Market 

Overview  of  the  Market  and  the 
Mortgage  CTisis 

I’he  mortgage  market  is  the  single 
largest  market  for  consumer  financial 
jiroducts  and  services  in  the  United 
.States,  with  apjiroximately  .$9.0  trillion 
in  mortgage  loans  outstanding.'  During 
the  last  decade,  the  market  went 
through  an  unprecedented  cycle  of 
exjiansion  and  contraction  that  was 
fueled  in  jiart  by  the  securitization  of 
mortgages  and  creation  of  increasingly 
sophisticated  derivative  products.  .So 
many  other  parts  of  the  American 
financial  .system  were  drawn  into 
mortgage-related  activities  that,  when 
the  housing  market  collaji.sed  in  2()()8,  it 
sparked  the  mo.st  severe  rece.ssion  in  the 


'  Fiid.  Kosorvi!  .Sy.s.,  Flow  oj  Funds  Accounts  of 
the  Vnited  Statics,  ill  (i7  ll)I.L.l()  (2012).  ovoilahlc  ut 
http://www.fcdcrolrcscnc.<’o\/rcIcasos/y.l/(hinvnt/ 
y.l.pdl  [as  oI'iIk!  cinl  ol'tlu!  third  (luiirtor  ()l'2012). 


United  States  since  the  Great 
Dejiression.^ 

The  expansion  in  this  market  is 
connnoidy  attributed  to  both  particular 
economic  conditions  (including  an  era 
of  low  interest  rates  and  rising  housing 
jirices)  and  to  changes  within  the 
industry.  Interest  rates  dropjied 
significantly — by  more  than  20 
])ercent — from  2()0()  through  2003.  * 
Housing  prices  increased  dramatically — 
about  152  percent — between  1997  and 
2000. ■*  Driven  by  the  decrease  in  interest 
rates  and  the  increase  in  housing  prices, 
the  volume  of  refinancings  increased 
rajiidly.  from  about  2.5  million  loans  in 
2000  to  more  than  15  million  in  2003.'’ 

In  the  mid-2000s,  the  market 
exjKirienced  a  steady  deterioration  of 
credit  standards  in  mortgage  lending, 
with  evidence  that  loans  were  made 
solely  against  collateral,  or  even  against 
expected  increases  in  the  value  of 
collateral,  and  without  consideration  of 
ability  to  rejiay.  'I’lns  deterioration  of 
credit  standards  was  jiarticularlv 
evidenced  by  the  growth  of  “suhprime" 
and  “Alt-A”  products,  which  consumers 
were  often  unable  to  repav."  .Suhprime 
products  were  sold  jirimarily  to 
consumers  with  jioor  or  no  credit 
history,  although  there  is  evidence  that 


-  Sci^  lliimias  1''.  .Si(!nis.  Ilrondinf'  tlt(‘  (hoot 
l{cc(^ssion.  I'  in.  Insi^lits  (Im!(1.  Ko.sarvo  liank  ot Dali.) 
May  12.  2012,  al  2.  ovoihddc  ot  http:// 
www.d(dlosfcd.or<i/oss(!ts/docuiucnts/l>oukin<‘/linu/ 
li/fi I ^tt t .pdl  (stiiWw^  llial  llu;  |»r(!al  njcassion)  "was 
llu!  Idiif’cst  and  (l(!i!i)i!sl  (iconomic  contraction,  as 
inoasnnul  l)v  tin;  drop  in  real  (DP.  .siiu:i!  tluMIiaiat 
Dijprossion."). 

■' Sci:  U..S.  llcp't  of  lions.  &  lirhan  l)ov..  An 
Anolysis  of  Moil^agc  Itcfinoncing.  21)1)1-2003.  al  2 
(2004)  (“An  Analysis  of  Mortj’aj’o  Kolinancin^. 
2001-2002").  uvoilohic  ot  mvw.huduscr.or^/ 
Ful)hcotions/pilf/.\lortyo‘’clicfinoncc03.pdf: 
.Sonphala  (lioinsisonfipliot  &  Anilionv  Ponninf’lon- 
(iross.  The  Evolution  o!  the  Sul>piime  Moi1>>o<’i: 
Moiket.  till  I'’(ul.  Res.  Bank  of  .St.  I.onis  Rev.  21. 48 
(200()).  ovodohle  ot  http://ieseorch.stlouisfed.org/ 
puhlicotions/review/orticle/SOtO. 

'  II..S.  Fin.  Cirisis  Incpiirv  (ionini’n.  Tin:  Finonciol 
(h  isis  Inquiiy  deport:  Finol  deport  of  the  .\otionol 
(ionnnission  on  the  Couses  of  the  Finonciol  ond 
Economic  Crisis  ii}  the  I  ’nited  States  UjO  (Official 
Cov't  11(1.  201 1)  ("FOIO  Report"),  ovodohle  ot 
http:/ /www.gpo.gov/ldsvs/pkg/CFO-FCIC/pdl/CPO- 
FCIC.pdf. 

An  Analysis  of  Mortgage  Refinancing.  2001- 
2002.  all. 

•'FCK;  Report  al  88.  lliese  products  included 
most  notalily  2/28  and  2/27  liylaid  adjuslahle  rate 
mortgages  (ARMs)  and  option  ARM  products,  hi.  al 
loti.  A  livlirid  ARM  is  an  adjustable  rale  mortgage 
loan  that  has  a  low  fixed  introdnetorv  rate  for  a 
certain  period  of  lime.  An  option  ARM  is  an 
adjnstahle  rale  mortgage  loan  that  has  a  scheduled 
loan  payment  that  may  result  in  negatiye 
amorti/.alion  fora  certain  period  of  time,  hut  that 
expressly  permits  specified  larger  payments  in  the 
contract  or  .seryicing  documents,  such  as  an 
interest-only  payment  or  a  fully  amortizing 
payment.  For  these  loans,  the  scheduled  negaliyely 
amortizing  |)ayment  was  typically  de.scrihed  in 
marketing  and  seryicing  materials  as  the  "opliomd 
payment."  llie.se  products  were  often  marketed  to 
suhprime  customers. 


.somo  con.stimer.s  who  would  lutvo 
(]Ucilifiod  for  “prime”  loaii.s  were  .steered 
into  stihjirime  loan.s  a.s  well.^  The  Alt- 
A  category  of  loaii.s  permitted 
consumers  to  take  out  mortgage  loan.s 
while  jiroviding  little  or  no 
documentation  of  income  or  other 
evidence  of  repavment  ahililv.  Because 
the.se  loan.s  involved  additional  risk, 
they  were  tyjiically  more  expensive  to 
consumers  than  “prime”  mortgages, 
although  many  of  them  had  vttry  low 
introductory  interest  rates.  In  2003, 
suhprime  and  Alt-A  origination  volume 
was  about  $400  billion:  in  2()()(i.  it  had 
reached  $830  billion." 

So  long  as  housing  jirices  were 
continuing  to  increase,  it  was  relatively 
easy  for  consumers  to  refinance  their 
exi.sting  loans  into  more  affordable 
jirodiicts  to  avoid  interest  rate  resets  and 
other  adjii.stments.  When  housing  prices 
began  to  decline  in  2005,  however, 
refinancing  became  more  difficult  and 
deliiKjtiency  rates  on  stihitrime  and  Alt- 
A  products  inerttased  dramatically." 
More  and  more  consumers,  (’.sjKtcially 
tho.se  with  suhprime  and  Alt-A  loans, 
were  unable  or  unwilling  to  make  their 
mortgage  payments.  An  (tarly  sign  of  the 
mortgiige  crisis  was  an  up.swing  in  early 
jtayment  (htfaults — generally  defined  a.s 
borrowers  being  00  or  more  days 
dttliiKjuent  within  the  first  year.  Prior  to 
2000,  1.1  percent  of  mortgages  would 
end  tip  00  or  more  days  delintiiient 
within  the  first  two  years."’  Taking  a 
more  exjtansive  definition  of  earlv 
payment  default  to  inchtde  00  days 
delincjiient  within  the  first  two  years, 
this  figure  was  double  the  historic 
average  during  2000,  2007  and  2008." 

In  2000,  2007,  and  2008,  2.3  percent.  2.1 
jfercent,  and  2.3  percent  of  mortgages 
ended  itj)  00  or  more  days  delimitient 
within  the  first  two  years,  resjiectively. 
By  the  summer  of  2000,  1.5  percent  of 
loans  less  than  :t  year  old  were  in 


^  F'or  (;.xiiin|)l(!.  tiu!  Fodeial  Rc.sciryc!  Bciard  on  |idy 
18.  2011.  i.ssuiid  a  constnil  taia.sc;  and  (l(!sist  order 
and  ass(!ss(!d  an  SHU  iidllion  ciyil  inoiKn’  penalty 
a<;ainsl  Wells  F’argo  S:  Company  of  .San  Francisco, 
a  reftislered  hank  heddin^  coin|)any.  and  Wells 
Far”o  Financiid.  Inc.,  of  lies  Moines.  Tin;  ord(!r 
addr(!ss(!s  allej>ations  that  Wells  Fargo  Financial 
(!mploye(!s  steered  potimtiai  prime-eligihle 
consumers  into  mon!  costly  suh|)rime  loans  and 
separately  falsiluxl  income  information  in  mortgage 
applications.  In  addition  to  the  civil  money  pimalty. 
lIu!  order  re(|uir(!s  that  Wdls  I’argo  comp(!nsate 
affected  consimuirs.  .See  I’riJss  Rdisise.  F(!(l.  Rccseryc; 
Bd.  ()idy  2(1.  201 1 ),  ovodohle  ot  http:// 
inctc.  ledendreseive.gov/newsevents/pri'ss/ 
enlorceinent/201 1 0720o.htin. 

“Inside  Morig.  Fin..  .Mortgage  Originations  hv 
Product,  in  1. 1'lu;  201 1  .Mortgage  Market  .Statistical 
Annual  20  (2011). 

“FCIC  Report  at  21.S-217. 

Corel .ogic's  I'riuxStandings  .Seryicing  (reflects 
lirsl-li(m  mortgage  loans)  (data  .service  accessible 
only  through  |)aid  suhscri|)tion). 

"Id. 
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default,  and  this  figure  ])eaked  at  2.5 
percent  in  late  2()()7.  well  above  the  1.0 
percent  j)eak  in  the  2t)00  recession. 

First  |)ayment  delault.s — mortgages 
taken  out  by  consinners  who  never 
made  a  single  payment — (exceeded  1.5 
percent  of  loans  in  earlv  2007. '■*  In 
addition,  as  the  economy  worsened,  the 
rates  of  serious  deliiuiuency  (00  or  more 
days  |)ast  due  or  in  foreclosure)  for  tlu; 
.suhprime  and  Alt-A  products  began  a 
steep  increa.se  from  ajiproximately  10 
|)ercent  in  2000.  to  20  percent  in  2007. 
to  more  than  40  percent  in  201 0.'"* 

The  impact  of  this  level  of 
deliiKjuencies  was  severe  on  creditors 
who  held  loans  on  their  hooks  and  on 
private  inve.stors  who  purchased  loans 
directly  or  through  securitized  vehicles. 
Prior  to  and  during  the  bubble,  the 
evolution  of  the  securitization  of 
mortgages  attracted  increasing 
involvement  from  financial  institutions 
that  were  not  directly  involved  in  the 
extension  of  credit  to  consumers  and 
from  investors  worldwide. 

.Securitization  of  mortgages  allows 
originating  creditors  to  sell  off  their 
loans  (and  reinvest  the  funds  earned  in 
making  new  ones)  to  inve.stors  who 
want  an  income  stream  over  time. 
.Securitization  had  been  ])ioneered  hv 
what  arc!  now  called  govcanment- 
sj)on.sored  ent(!r])rises  ((kSEs),  including 
the  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the 
Imderal  Home  Loan  Mortgage 
(corporation  (Frculdie  Mac).  But  by  the 
(!arly  2()()()s.  large  mnnhers  of  private 
financial  institutions  were  deeply 
involvtul  in  crciating  incr(!asingly 
comp!c!X  mortgage-related  investment 
V(!hicl(!.s  through  scxairities  and 
derivative  jiroducts.  The  private 
.scicnritization-hacked  suhprime  and  Alt- 
A  mortgage  market  ground  to  a  hall  in 
2007  in  the  face  of  the  rising 
deliiupiencies  on  suhprime  and  Alt-A 
jcroducts.'-'’ 

.Six  years  later,  the  Unitcul  .Statcis 
continues  to  grap|)le  with  the  fallout. 
The  fall  in  housing  prices  is  cistimated 
to  have!  rcisnltccd  in  about  S7  trillion  in 
household  wcialth  losses. In  addition, 
distrcisscul  homciowncirship  and 


'- W.  ill  Zl.S.  ((Uin4.()”i(:  (liiil  Kcdiioiiiisl  M;iik 
l-  l(!iiiin};  told  I  Ik;  I-'CIC  lliiil  tiio  ciirly  pii  vnuinl 
clclaull  rail!  "cuirlainly  lacrnlalcts  uilti  tlic!  increase! 
in  III)!  All-A  and  sidiprinu!  sininis  and  IIk!  turn  (it 
III)!  lunisina  inark)!!  and  tlu!  s)!nsilivily  ot  tlios)!  loan 
priidiicis."). 

'  •  Id. 

Id.  ii\  217. 

'  */)/.  :il  124. 

*'•  Thf  I  '..S'.  lUmsiu"  Markrl:  (Airntnl  Clondilions 
and  Policy  Considcirilions.  at  2  (l'(!d.  R)!S(!rv(!  lid.. 
Whiti!  I’ap)!r.  2f)12).  available  at  hllp:// 

WWW'. U'dcndrcscn'c.fiov/fnddicat  ions/ otlvn-ivpoiis/ 
lilirs/housinn-whilc-papor-ZOl'JUKH.pdf. 


foreclosure  rates  remain  at 
unprecedented  levels.'^ 

Response  <ind  (iovcirnment  Programs 

In  light  of  these  conditions,  the 
Federal  government  began  providing 
sujiport  to  the  mortgage!  markets  in  2008 
and  t;onlinu(!s  to  do  so  at  (!xtraordinarv 
levels  today.  The  Housing  and 
Economic  Rcuxivtuy  Act  of  2008,  which 
became  effcetive  on  Octohcir  1, 2008, 
providtul  both  new  saf(!guards  and 
incrcxised  regulation  for  Fannie  Mae  and 
Freddie  Mac,  as  well  as  provisions  to 
a.ssi.st  troubled  horrowcus  and  to  the 
hardest  hit  communities.  Fannie  Mae 
and  Freddie  Mac,  which  .supjiorted  the 
mainstream  mortgage  market. 
exjK!rienced  h(!avy  losses  and  were 
jilaced  in  cons(!rvatorship  by  the 
F(!d(!ral  government  in  2008  to  support 
the  collapsing  mortgage  marked.'” 
Because  jirivate  inve.stors  have 
withdrawn  from  thc!  mortgage 
securitization  marked  and  them!  are  no 
other  effcMdive  se!t:ondarv  m.u  ked 
me!chanisms  in  plae:e,  the  (jSEs’ 
exmtiniied  ojierations  helj)  ensure  that 
the  seeuindary  mortgage  marked 
exmtimies  to  funedion  and  to  assi.st 
e;on.sume!rs  in  obtaining  new  mortgagees 
or  re!finane:ing  eixisling  mortgages,  'fhe 
Trouhleul  A.sset  Red ief  Program  (  I'ARI’), 
creuited  to  implement  programs  to 
stabilize  the  finanedcil  .system  during  the 
financial  ea  isis,  was  autheu  izeel  through 
the  Emeugeuicy  Ecemomic  .Stabilization 
Aed  e)f  2008  (EE.SA),  as  ameneleel  by  the 
Amt!rit;an  Re!e:ove!ry  anel  Re!investme!nt 
Aed  of  2009,  anel  ine:luele!s  preigrams  to 
help  struggling  henneenvners  avoiel 


•' l,(in(l(!r  l’roc(!ssiii);  .S)!i  vs..  l’o\v(!i  l’(iinl 
l’n!S)!nt!ili()n.  /./’.S'  Morl‘ia}>(;  Monitor:  May  2012 
Moilyafic  Performance  Ohseiralinns.  Data  as  of 
April  2012  Month  Hnd.  2.  11  (May  2012).  availahle 
at  http:// wmy.lpsvcs.coin/ 

LPSCIorporateln  formation /(ionnnnnicationdenter/ 
Datalleports/Paees/Mortya^e-Monitor.aspx. 

"’Tli(!  Ibiiisin^  and  I'Jcunoinic  R(!(:()V(!i'v  Act  ol 
2008  (HKRA).  which  ):r(!ali!)l  tlu:  F)i(l(!ral  H))iisin» 
Finaiict!  Ai'(!ncy  (FHFA).  unintc!)!  Ihi!  I)iri!ct))r  ol 
FHFA  (liscr(!tionaiy  authoiitv  to  appoint  FHFy\ 
i:ons)!rvalor  or  r(!C(!ivt!r  of  llu!  Fnlia  pri.sers  "lor  tlu! 
inir|)os(!  of  n!or”aniziii».  nlialiilitalin;’.  or  windiii” 
up  tlu!  affairs  ol  a  n!gulat(!d  (uitily."  Housing  and 
Fconoinic  R(!cov(!rv  Act  of  2008.  si!):lion  1207  (a)(2). 
anu!nding  th<!  F)!)l(!ral  Housing  ^int(!rpris(!s 
Finaiuaal  .Saf(!tv  and  .Soundn(!ss  Ac:l  of  1002.  12 
lI..S.e;.  4017(a)(2).  On  S(!pti!nihi!r  0.  2008.  FHFA 
(!X(!rci.s(:d  that  aulhority.  p)acing  l)i(!  F)!)l(!ral 
National  Morlgagc!  A.ssociation  (Fannii!  Mai!)  aiul 
111)!  F(!!l)!ral  Honu!  Loan  Morlg.ig)!  eiorporation 
(Fnaldi)!  Miic)  into  cons(!rval!irshi]).s.  'I'lu!  two  ekSFs 
h:iv(!  sine:)!  r(!C(!iv(!d  inori!  than  .S180  hillion  in 
sii|>|)ort  from  Iht!  'rnsisury  i)t!partmi!nl.  'I'hrough  tho 
s(!cond  (juailor  of  2012.  Fanni)!  Mat!  has  drawn 
.SI  10.1  hillion  and  Fnxldio  Mac  h.is  drawn  S71.2 
hillion.  for  an  aggr)!gal(!  draw  of  .$187..')  hillion  from 
111)! 'rn!asiiry  l)(!partm(!nt.  FihI.  Hons.  Fin.  .'\g(!nt;y. 
(ionsen'otor's  Heport  on  the  Pnterprises'  Pinanciai 
Performance,  at  17  (.S(!Cond  Quart)!!'  2012).  avail;ihi)! 
:il  http://myiv.jhfa.y,ov/\\ebfiles/24rt40/ 
Conseiyatorslleport2Q2012.pdf. 


feireudosure. .Sini:t!  2008,  sewemd  e)the!r 
Feieleral  geivernment  effeu  ts  have 
eoieleaveueel  tei  keeji  the  e:tnmtry’s 
hinising  finanex!  .system  fiinedinning, 
iiiedueling  the  'rreasury  Department’s 
anel  the  Feeleral  Reseirve  .Systeun's 
me)rtgage!-bae:ke!el  seKairities  (MB.S) 
purclia.se!  juDgrams  tei  help  keep  inteireist 
rates  low  anel  the  Feeleiral  Heuising 
Aehnini.stratiem’s  (FHA’s)  ineaeuiseel 
market  prti.seinea!.  As  a  reisult,  mortgage 
creelit  has  reniaineel  available,  albeit 
with  more  restriedive  unelea'writing 
teirins  that  limit  or  jirecdiiele  some 
exmsumors’  actxi.ss  to  eaeelit.  Tlieise  .same 
geivernment  .igeneaes  teigether  with  the 
(kSEs  anel  other  marked  partieapants 
have  alsei  unelertaken  a  seirieis  of  eiffeirts 
to  hel])  families  avoiel  foreedosure 
threnigh  loan-nioelifie;atiem  preigrams, 
leian-re!finane:o  jirograms  anel  foreedeisure 
alternatives.-” 

.Size  anel  Volume  of  the  Current 
Meirtgage  Origination  Market 

Even  with  the  eexineimic  elownturn 
anel  tightening  eif  eaeelit  stanelarels, 
approximately  .$1.28  trilliein  in  mortgage 
leians  weire  originateel  in  2011.-'  In 
exediange  for  an  extension  eif  mortgage 
eaeelit.  exinsumeirs  jiromise  to  make 
reigular  mortgage  payments  anel  preiviele 
their  heime  or  real  prei]ie!rty  as  exillateral. 
'Fhe  eiverwhelming  majority  of 
homediuyers  continue  to  use  meirtgage 
loans  tei  finanex!  at  least  seime  of  the 


''''I'lic!  Making  ihmu!  .'Mfunlahli!  I’rognmi  (MHA) 
is  tiu!  umliri!ll<i  prngiam  fnr 'rn!asni  v's  lumiiMiwn)!]' 
assislaii):)!  aiul  f))r)!):l))snr)!  mitig<ili))n  i!ff))rls.  TIu! 
main  MHA  ):))mp))n)ints  an!  tIu!  Ihmu!  Aff))nliihl)! 
M())lin):ati)in  I’lDgnnn  (HAMP).  a  'rn!asury  pnigram 
llnit  u.s)!s  'I'ARP  funds  tu  pnivi)!)!  in):)!ntiv)!s  f)n' 
nuu'lgag)!  si!r\'i):(!i's  t))  nualify  i!ligil)l)!  lirst-li)!!! 
iiDJitgagus.  innl  Iw))  initiatives  at  llu!  ei.Sfis  th.il  us(! 
iDin-'l'.XRP  fumts.  ln):(!ntiv)!  i)avm)!nts  hir 
nii))lifi):ation.s  t)i  leans  ))wni!)l  ))r  guarani)!)!)!  hv  llu! 
ekSFs  ill')!  pai)l  by  tin:  ei.SFs.  mit  TARP.  Tri!asury 
))V):r  linu!  c:xpan)l)!d  MHA  tu  inclu)!)!  sub-pnigrams 
)l!rsign!!)l  t))  ))V()r);))m!!  ))l)stacl)!s  t))  suslainal)))! 

HAMP  m)))lifi):ati)ms.  Truiisurv  als))  alhuxit)!)!  TARP 
finuls  t))  suiipnrl  tw)i  <i)l)liti))nal  housing  sup|)))rl 
)!ff))rts:  An  FHA  r)!rnian):ing  program  iiiul  TARP 
fniuling  for  1<.)  slat)!  lunising  finam:)!  ag)!n)'.ii!s. 
i:all)!)l  tlu!  Housing  Fimin);)!  Ag(!ncy  Har)l)!st  Hit 
Fuml.  In  Ihf!  firsl  half  of  2(112.  Tr)!asury  )!xt)!n)l(!)l 
tIu!  applicali))!!  p)!ri)))l  lor  HAMP  hy  ii  yesir  I)) 
ll(!!:)!mb)!r  21,  2(112.  aiul  ))pcinc!)l  HAMP  t))  mm- 
own)!r-)));):u|)ii!d  ri!nlal  j)r))pi!rli)!s  aiul  t))  rxmsumors 
with  a  wid)!!'  rang)!  ))f  il)!hl-to-in):om)!  rali))s  un)l)!r 
"HAMP  Tii!r2." 

-‘‘Tlu!  H))!!!)!  Aff))r)labl)!  R)!rman):)i  Pr))griun 
(HARP)  is  d)!sign)!)l  I))  h)!lp  oligilil)!  lumuuiwmirs 
r(!fin;m):)i  lh(!ir  imirlgiig)!.  HARP  is  )l)!.sign)!d  hir 
lluis)!  luinu!own)!rs  wlu)  an!  ):urr)!nl  ))n  th)!ir 
nunigiig)!  |)iivni)!nls  but  hav)!  l)(!i!n  unabi)!  t))  g)il 
trii)liti)>nal  n!finan):ing  l)i!):aus)!  Ihi!  valiU!  ))f  tlu!ir 
honu!S  lias  )l)!):lin)!)l.  For  <i  morigag)!  I))  b(! 
);))nsi)li!n!)l  fora  HARP  n!finan):)!.  it  must  bt!  owiudI 
))!' guiinmt)!)!)!  Iiy  lh)!{;.SFs.  HARP  )!nils  on 
Di!):)!mb(!r  21.  2()12. 

M))0)ly's  Analyli):.s.  Credit  Forecast  2012  (2012) 
("('.rolit  F))r)!):ast  2012"),  av.iilabi)!  at  http:// 
www.economy.com/defaalt.asp  (n!fli!):ls  lirsl-lii!n 
morigag)!  hians)  ()lala  s)!rvici!  a):);)!ssiblv  onlv 
tlirough  pai)l  subs):ri|)tion). 
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jjurchaso  price  of  their  property.  In 
2011, 92  percent  of  all  home  jiurchases 
were  financed  with  a  mortgage  credit 
transaction.^^ 

Cionsum(;r.s  may  ol)tain  mortgage 
credit  to  ])urcha.se  a  home,  to  refinance 
an  exi.sting  mortgage,  to  access  home 
(Hluity,  or  to  finance  home 
improvement.  Purchase  loans  and 
refinancings  together  jjroduced  0.2 
million  new  fir.st-lien  mortgage  loan 
originations  in  201 1.--'  'I’he  jiroportion 
of  loans  that  are  for  ])urchases  as 
o|)|)osed  to  refinances  varies  with  the 
interest  rate  environment  and  other 
market  factors.  In  2011,  O-l  percent  of 
the  market  was  refinance  transactions 
and  2.'j  percent  was  purchase  loans,  by 
volume. Historically  the  distribution 
has  been  more  even.  In  2000,  refinances 
accounted  for  44  percent  of  the  market 
while  purchase  loans  c;omprised  .'50 
p(;rcent;  in  200.'5,  the  two  j)roducts  were 
split  evenly. 

With  a  home  (xpiity  transaction,  a 
homeowner  uses  his  or  her  ecjuity  as 
collateral  to  secure  consuimn' credit. 

The  credit  proceeds  can  be  used,  for 
example,  to  j)ay  for  home 
im])rov(!ments.  Home  ecpiity  credit 
transactions  and  home  ecpiity  lines  of 
credit  resulted  in  an  additional  1.2 
million  mortgage  loan  originations  in 
2011.““ 

The  market  for  higher-priced 
mortgage  loans  remains  significant.  Data 
reported  under  the  Home  Mortgage 
Disclosure  Act  (HMDA)  show  that  in 
2011  a])proximately  222,000 
transactions,  including  subordinate 
liens,  were  reportable  as  higher-priced 
mortgage  loans.  Of  these  transactions, 
refinancings  accounted  for 
approximately  44  jjercent  of  the  higher- 
priced  mortgage  loan  market,  and  90 
percent  of  the  overall  higher-pric:ed 
mortgage  loan  market  involved  first-lien 
transactions.  The  median  first-lien 
higher-priced  mortgage  loan  was  for 
.$81 ,000,  while  the  interquartile  range 
((juarter  of  the  transactions  are  below, 
(juarter  of  the  transactions  are  above) 
was  .$47,000  to  $142,000. 

GSE-eligihle  loans,  together  with  the 
other  federally  insured  or  guaranteed 
loans,  cover  the  majority  of  the  current 
mortgage  market.  .Since  entering 
conservatorship  in  September  2008,  the 


Insido  M()rt<>.  l-’in..  .W.'ir  Hoinas  Sold  hv 
Financini’.  in  1  llio  2012  M(irlj>;t}>(!  Mark(!t 
.Statistical  Aiiinial  12  (2012). 

Orodit  Korocast  2012. 

Insidi!  Morts-  Mii..  Morl}’a<’<!  Onifinalions  hy 
Producl.  in  llio  2012  Mortgage  Market  .Statistical 
Annual  17  (2012). 

Id.  These  perccnitages  are  based  on  the  dollar 
amount  ot  the  loans. 

-’'Oiulil  r-'orecast  (2012)  (reflects  open-end  and 
closed-end  home  eepnty  loans). 


G.SEs  have  bought  or  guaranteed  roughly 
three  of  every  four  mortgiiges  originated 
in  the  country.  Mortgages  guaranteed  by 
P'HA  make  up  mo.st  of  the  rest.-^ 

Outside  of  the  .securitization  available 
through  the  Government  National 
Mortgage  A.ssociation  (Ginnie  Mae)  for 
loans  jirimarilv  hacked  hv  EHA.  there 
are  very  few  alternatives  in  place  todav 
to  assume  the  secoiidarv  market 
functions  .served  by  the  G.SEs.^*' 

Gontinued  Fragility  of  the  Mortgage 
Market 

The  current  mortgage  market  is 
especially  fragile  as  a  result  of  the  recent 
mortgage  crisis.  Tight  credit  remains  an 
important  factor  in  the  contraction  in 
mortgage  lending  seen  over  the  jia.st  few 
years.  Mortgage  loan  terms  and  cretlit 
.standards  have  tightened  most  for 
consumers  with  lower  credit  scores  and 
with  less  money  available  for  a  down 
payment.  According  to  GoreLogic’s 
True.Standings  .Servicing,  a  proprietarv 
data  service  that  covers  about  two-thirds 
of  the  mortgage  market,  average 
underwriting  standards  have  tightened 
considerably  since  2007.  Through  the 
fir.st  nine  months  of  2012,  for  consumers 
that  have  received  clo.sed-end  fir.st-lien 
mortgages,  the  weighted  average  EIGO  ““ 
score  was  7.'50,  the  loan-to-value  (I/fV) 
ratio  was  78  percent,  and  the  deht-to- 
inconie  (D'l’l)  ratio  was  24. .I  percent.**’ 

In  comparison,  in  the  peak  of  the 
housing  huhhle  in  2007,  the  weighted 
average  FKiO  score  was  700,  the  L'l’V 
was  80  percent,  and  the  D'l’l  was  29.8 
percent.-*' 

In  this  tight  credit  environment,  the 
data  suggest  that  creditors  are  not 
willing  to  take  significant  risks.  In  terms 
of  the  distribution  of  origination 
characteristics,  for  90  percent  of  all  the 
Fannie  Mae  and  Freddie  Mac  mortgage 


^^Fod.  Hulls.  Fin.  Af^onuy.  A  SIraloyic  Plan  for 
Pnterpri.'io  Con.'iorvaloi ships:  Tho  \'oxl  (ihaplorin  o 
Sloiy  that  Soods  an  Endiny.  <il  14  (2012)  (“FHFA 
Rupurl").  availablo  at  hltp://\vu  iv.lhla.<’ov/\vol)filos/ 
23:i4-t/Stratogi(:PlanConsorvatorshipsFIMAL.pdl. 

-“FHFA  Kuporl  ul  8-9.  .Sucuiuliiry  nuirkul 
issuiinco  romains  huavily  rulianl  upon  the  i!X|)lit;itly 
yovommunt  {•uarantued  securities  of  FNMA. 

FHlAKi.  and  ONMA.  Throuf’h  the  first  three 
ipiarters  of  2012.  approximately  .$1.2  trillion  of  the 
Sl.Tt  trillion  in  mortga}>e  originations  have  heim 
securitized,  less  than  $10  hillion  of  the  $1.2  trillion 
were  non-af;encv  mortga>’e  hac:ked  securities.  Inside 
Mortf^af^e  Finance  (Nov.  2.  2012).  at  4. 

-”'1'  I(X)  is  a  type  of  credit  score  that  makes  up  a 
suhstantial  portion  of  the  credit  report  that  lenders 
use  to  assess  an  ap|)licant's  credit  risk  and  whether 
to  extend  a  loan 

'"(iorel,o”ic.  True.Standin{>s  Servicin5>  Hatahase. 
availahli;  at  lill/r./Aviviv.lraoslandinos.coni  (data 
reflects  first-lien  morl<;age  loans)  (data  .service 
accessible  only  throu<5h  paid  subscription). 
.According  to  Ciorel.ogic's  True.Standings  .Servicing. 
I'KX)  re))orts  that  in  2011.  approximatelv  38  percent 
of  consumers  receiving  first-lien  mortgage  credit 
had  a  FKXl  score  of  7.10  or  greater. 

■"  Id. 


loan.s  originated  in  2011,  con.sumer.s  had 
a  EIGO  sctire  over  700  cUicl  a  DTI  los.s 
than  44  percent. •*“  According  to  the 
Federal  Reserve’.s  Senior  Loan  Officer 
Opinion  .Survey  on  Bank  Lending 
Fractice.s,  in  Ajiril  2012  nearly  00 
jiercent  of  creditors  reported  that  they 
would  he  much  less  likely,  relative  to 
2000,  to  originate  a  conforming  home- 
jnircha.se  mortgage  ■*•*  to  a  consumer 
with  a  10  percent  down  payment  and  a 
credit  .score  of  020 — a  traditional  marker 
for  those  consumers  with  weaker  credit 
histories.-***  The  Federal  Reserve  Board 
calculates  that  the  share  of  mortgage 
borrowers  with  credit  scores  below  020 
has  fallen  from  about  17  percent  of 
consumers  at  the  end  of  2000  to  about 
.'5  perctmt  more  recently.-*-'*  Creditors  also 
apjiear  to  have  pulled  hack  on  offering 
the.se  consumers  loan.s  insured  hy  the 
FHA,  which  jirovides  mortgage 
insurance  on  loan.s  made  hy  L’HA- 
approved  creditors  throughout  the 
United  .States  and  its  territories  and  is 
especially  structured  to  help  promote 
affordability. •*'■ 

The  Bureau  is  acutely  aware  of  the 
high  levels  of  anxiety  in  the  mortgage 
market  today.  'I'liese  concerns  include 
the  continued  slow  jiace  of  recoverv,  the 
confluence  of  multiple  major  regulatory 
and  cajiilal  initiatives,  and  the 
compliance  burdens  of  the  various 
Dodd-Frank  Act  rulemakings  (inchuling 
uncertainty  on  what  constitutes  a 
qualified  residential  mortgage  (QRM), 
which,  as  discussed  below,  relates  to  the 
Dodd-Frank  Act’s  credit  risk  retention 
requirements  and  mortgage 
.securitizations).  These  concerns  are 
causing  discu.ssion  about  whether 
creditors  will  consider  exiting  the 
business.  The  Bureau  acknowledges  that 
it  will  likely  take  some  time  for  the 
mortgage  market  to  .stabilize  and  that 
creditors  will  need  to  adjiKst  their 
operations  to  account  for  several  major 
regulatory  and  capital  regimes. 

B.  TILA  and  Hpgulation  Z 

In  1988.  (iongre.ss  enacted  the  Truth 
in  Lending  Act  (TILA),  I.*!  II.S.G.  1801 


Id. 

‘ '  A  conforming  morlgagi!  is  ono  that  is  oligihio 
for  pnrchasi:  or  credit  giiarantoo  hy  Fannie  Mae  or 
Freddie  Mai;. 

Fed.  Rixserve  Hd..  Sonior  Uxin  Oflicor  Opinion 
San  av  on  Hank  Unidiny  Practices,  available  at 
htip://\v\\\v.federalrcser\'e.y,o\/hoarddocs/ 
SnLianSnn'cy/defaalt.htin. 

*“■  Federal  Reserve  Hoard  staff  calcidations  based 
on  the  Federal  Reserve  Hank  of  New  York 
(ionsinner  Credit  Panel,  llie  lOlh  percentile  of 
credit  scores  on  mortgage  originations  rose  from  ,18.1 
in  2()l)li  to  (>3.1  at  the  end  of  201 1. 

“'FHA  insures  mortgages  on  single  family  and 
limit ifamily  homes  including  manufactured  homes 
and  hospitals.  It  is  the  largest  insurer  of  mortgages 
in  the  world,  insuring  over  34  million  projierties 
since  its  inception  in  1934. 
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e/  snq..  based  on  findings  that  tlie 
informed  use  of  credit  resulting  from 
consumers’  awareness  of  the  cost  of 
credit  would  enhamx;  economic 
.stability  and  competition  among 
consumer  credit  providers.  One  of  the 
purjjo.ses  of  TILA  is  to  promote  the 
informed  use  of  consumer  credit  bv 
nujuiring  disclosures  about  its  costs  and 
terms.  See  l.'i  U.S.C.  ItiOl.  TIIW 
nKpiires  additional  disclosures  for  loans 
secured  by  consumers'  homes  and 
jiermits  consumers  to  rescind  certain 
transactions  secured  by  their  principal 
dwellings  when  the  re(|uired  disclosures 
are  not  provided.  15  U.S.C’.  1635.  1637a. 
Section  l()5(a)  of  TILA  directs  the 
Bureau  (formerly  directed  the  Board  of 
(Governors  of  the  Federal  Reserve 
System}  to  jirescrihe  regulations  to  carry 
out  TILA’s  purposes  and  specifically 
authorizes  the  Bureau,  among  other 
things,  to  issue  regulations  that  contain 
such  additional  requirements, 
classifications,  differentiations,  or  other 
provisions,  or  that  provide  for  such 
adjustments  and  excejitions  for  all  or 
any  class  of  transactions,  that  in  the 
Bureau’s  judgment  are  necessarv  or 
projier  to  effectuate  the  |)urposes  of 
'fILA.  facilitate  compliance  thereof,  or 
jirevent  circumvention  or  evasion 
therewith.  Sna  15  IJ.S.Ci.  16()4(al. 

Ueneral  rulemaking  authority  for 
TILA  transferred  to  the  Bureau  in  July 
2011.  other  than  for  certain  motor 
vehicle  dealers  in  accordance  with  the 
Dodd-Frank  Act  .section  1020.  12  U.S.C’,. 
5519.  Pursuant  to  the  Dodd-Frank  Act 
and  TILA.  as  amended,  the  Bureau 
published  for  public  comment  an 
interim  final  rule  estahli.shing  a  new 
Regulation  Z.  12  CiFR  part  1026, 
implementing  T1L,'\  (except  with  respect 
to  jiersons  excluded  from  the  Bureau’s 
rulemaking  authority  by  section  1029  of 
the  Dodd-Frank  Act).  76  FR  79768  (Dec. 
22.  2011).  This  rule  did  not  im]K)se  any 
new  substantive  obligations  hut  did 
make  technical  and  conforming  changes 
to  reflect  the  tran.sfer  of  authoritv  and 
certain  other  changes  made  by  the 
Dodd-Frank  Act.  The  Bureau’s 
Regulation  Z  took  effect  on  December 
30,  2011.  The  Official  Staff 
Interjiretations  intei  jiret  the 
re(|uirements  of  the  regulation  and 
provides  guidance  to  creditors  in 
applying  the  rules  to  specific 
transactions.  See  12  C^FR  jiart  1026. 
Supp.  1. 

C>’.  7’/ie  Home  OwiK^rship  and  Equiiv 
Protection  Act  IHOHPA)  and  HOEPA 
Hides 

In  resjionse  to  evidence  of  abusive 
practices  in  the  home-equity  lending 
market,  in  1994  Congress  amended 
TII,A  by  enacting  the  Home  Ownership 


and  Fijiiity  Protection  Act  (IIOFPA)  as 
part  of  the  Riegle  Community 
Development  and  Regnlatorv 
Improvement  Act  of  1994.  Public  Law 
10.3-325,  108  .Stat.  2160.  HOFl’A  was 
enacted  as  an  amendment  to  TILA  to 
address  abusive  practices  in  refinancing 
and  home-eijuity  mortgage  loans  with 
high  interest  rates  or  liigli  fees.  *^  Loans 
that  meet  HOEPA’s  high-cost  triggers  are 
subject  to  special  disclosure 
requirements  and  restrictions  on  loan 
terms,  and  consumers  with  high-cost 
mortgages  have  enhanced  remedies  for 
violations  of  the  law.  *" 

The  statute  applied  generally  to 
closed-eml  mortgage  credit,  hut 
excluded  purchase  money  mortgage 
loans  and  reverse  mortgages,  (’.overage 
was  triggered  where  a  loan’s  annual 
percentage  rate  (APR)  exceeded 
comparahle  Treasury  .securities  by 
sjiecified  thresholds  for  particular  loan 
types,  or  where  jioints  and  fees 
exceeded  eight  jiercent  of  the  total  loan 
amount  or  a  dollar  threshold.  **' 

For  high-cost  loans  meeting  either  of 
those  thresholds.  HOEPA  reipiired 
creditors  to  jirovide  special  pre-closing 
disclosures,  re.stricted  prejiayment 
])enalties  and  certain  other  loan  terms, 
and  regulated  various  creditor  practices, 
such  as  extending  credit  without  regard 
to  a  consumer’s  ability  to  repay  the  loan. 
HOEPA  al.so  jmividecl  a  mechanism  for 
consumers  to  rescind  covered  loans  that 
included  certain  jirohihited  terms  and  to 
obtain  higher  damages  than  are  allowed 
for  other  types  of  TILA  violations. 
Finally.  H()EPA  amended  TILA  section 
131. 15 

U.S.C.  1641.  to  provide  that 
purchasers  of  high-cost  loans  generally 
are  subject  to  all  claims  and  defenses 
against  the  original  creditor  with  respect 
to  the  mortgage,  including  a  creditor’s 
failure  to  make  an  ahility-to-repav 
determination  hefore  making  the  loan. 
HOEPA  created  special  substantive 
protections  for  high-cost  mortgages, 
such  as  jirohihiting  a  creilitor  from 
engaging  in  a  pattern  or  jnactice  of 
extending  a  high-cost  mortgage  to  a 


■*' tIOlil’A  aiiiondcd  TILA  l)v  addiii}>  naw  suctions 
IlKItaa)  and  12(1.  1,'j  l(i()2(aa)  and  l(i:i(l. 

‘"MOLI’A  (latinos  a  class  ot  "hij^h-cosl 
morlf’af’as."  which  aia  ‘^(niarallv  closad-and  homa- 
(!(|nity  loans  ((ixchidinj' hoina-purchasa  loans)  with 
annual  parcanla^t!  i'al(!s  (Al'Ks)  or  total  points  and 
la(!S  axciMidiiif*  prascrihad  thntsholds.  Mortf’a”(!s 
cov(!i(ul  hy  tha  HOId’A  anunuhnants  hava  Ixian 
ndarrad  to  as  "IIOl'il’A  loans."  ".Siiction  :i2  loans." 
or  "hi{>h-cosl  inortj’a)>(!s."  Tlu;  Dodd-I'rank  Act  now 
r(d(!rs  to  thasa  loans  as  "hif^h-co.st  inortf’af’as."  .Sai^ 
Dodd  I'Yank  Act  .saction  14111:  TILA  s(M;tion  l(KI(aa). 
l•■or  simplicity  and  consistcmcy.  this  linal  rnla  nsas 
tha  t(!rin  "hi}>h-cost  inortga}>as"  to  ndiu'  to  inortgagtis 
cov(!rad  hy  tha  IIOLI’A  anKmdnnmts. 

‘■'Tha  Doddd'Yank  Act  adjust(ul  tha  hasdina  Idr 
th(!  ,'\I’K  comparison.  low(!rad  tha  points  and  I(M!s 
thrashold.  and  achhul  a  prapavmant  trigger. 


consumer  based  on  the  consumer’s 
colliiteral  without  regard  to  the 
consumer’s  rejiaynient  ability,  including 
the  consumer’s  current  and  expected 
income,  current  obligations,  and 
employment.  TILA  section  129(h);  15 
U.S.C.  1639(h). 

In  addition  to  the  disclosures  and 
limitations  sjiecified  in  the  statute, 
HOEPA  expanded  the  Board’s 
rulemaking  authority,  among  other 
things,  to  prohibit  acts  or  practices  the 
Board  found  to  he  unfair  and  decejitive 
in  connection  with  mortgage  loans. 

In  1995,  the  Board  implemented  the 
HOEPA  amendments  at  226.31 , 
226.32,  and  226.33  of  Regulation  Z. 
See  60  FR  15463  (Mar.  24.  1995).  In 
])articular.  § 226.32(e)(l)‘*^  imjilemented 
TILA  .section  129(h)’s  ahility-to-repay 
reiiuirements  to  jirohihit  a  creditor  from 
engaging  in  a  pattern  or  jiractice  of 
extending  a  high-cost  mortgage  based  on 
the  consumer’s  collateral  witliout  regard 
to  the  consumer’s  repavment  ahilitv. 
including  the  consumer’s  current 
income,  current  obligations,  and 
employment  status. 

In  2001,  the  Board  ]nihlished 
additional  significant  changes  to  exjiand 
both  HOl^PA’s  protections  to  more  loans 
by  revising  the  annual  ]K;rcentage  rate 
(APR)  threshold  for  first-lien  mortgage 
loans.  ex])amled  the  definition  of  jioints 
and  fees  to  include  the  cost  of  ojitional 
I'.redit  insurance  and  debt  cancellation 
premiums,  and  enhanced  the 
re.strictions  associated  with  high-cost 
loans.  .See  66  FR  65604  (Dec.  20.  2001). 
In  addition,  the  ahility-to-rejiay 
provisions  in  the  regulation  were 
revised  to  jirovide  for  a  jiresumjition  of 
a  violation  of  the  rule  if  the  creditor 
engages  in  a  jiattern  or  jiractice  of 
making  high-cost  mortgages  without 
verifying  and  documenting  the 
consumer’s  rejiayment  ability. 


■*‘'As  (li.scussod  abovii.  with  llu;  (Miiiclinont  ol  tlu; 
Dodd-Frank  ,\(:l.  ^cmiMal  rnininakin};  antliority  lor 
TILA.  including  HOlil’A.  IransfcrKxl  Irom  the  Board 
to  till!  Bur(!au  on  |uly  21. 2011. 

■"  .SulisiHiuiintlv  riinuinlH!r(!d  as  suctions  102().ai. 
l()2().:i2.  and  l()2(i.n:i  oi  R(!gulation  Z.  As  disenssud 
aliovi!.  pursuant  to  tliu  Dodd-Frank  Act  and  TILA. 
as  ain(!nd(!d.  tliu  Bunsiu  pulilisluid  lor  |iul)lic 
comniunl  an  inturiin  final  rulu  ivstalilishing  a  now 
Kugulalion  Z.  12(1FK  part  It)2(>.  iinplonuiiiting 
11L.\  (oxcopt  with  rospoct  to  |)(!rsons  oxcludod  from 
tiui  Buroau's  ruloinaking  authority  hy  suction  102(1 
of  thu  Dodd-Frank  /\ct).  70  FR  79708  (Due.  22, 

201 1).  Thu  Buroau's  Rugulation  7,  look  uffuci  on 
Ducumhur  at).  2011. 

■*-' .Suhsi!(|uuntlv  runuinh(!rud  as  suction 
1020.a2(u)(  1 )  of  Rugulation  Z. 

■''Along  with  thu  Board.  Ihu  othur  Fudural 
hanking  agiincius  inchidud  Ihu  Officu  of  Ihu 
Coinptrollur  of  Ihu  Curruncy  (0(X;).  Ihu  Fudural 
Du|)osil  Insurancu  (kirporation  (FDKi).  Officu  of 
Thrift  .Su|)(!rvi.sion  (OT.S).  and  Ihu  National  (audit 
Union  Administration  (NUUA). 
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D.  2()()()  ctnd  2007  Inlenagf^ncy 
Sii pan 'isorv  Guidanca 

In  Docoinhor  2()().'5,  the  Fculeral 
hanking  agencies’* '  responded  to 
concerns  about  the  ra])id  growtli  of 
nontraditional  mortgages  in  the 
j)revious  two  years  by  proposing 
su])ervisory  guidance.  Nontraditional 
mortgages  are  mortgages  that  allow  the 
consumer  to  defer  repayment  of 
princi])al  and  sometimes  interest.  The 
guidance  advised  institutions  of  the 
need  to  reduce  “risk  layering"  with 
respect  to  these  ])roducts,  such  as  by 
failing  to  (huaiment  income  or  lending 
nearly  the  full  apjiraised  value  of  the 
home.  The  final  guidance  issued  in 
September  2()()()  s])ecifically  advi.sed 
creditors  that  layering  ri.sks  in 
nontraditional  mortgage  loans  to 
consumers  receiving  suhprime  credit 
may  significantly  increase  risks  to 
consumers  as  well  as  institutions.  Saa 
Interagency  Cnidanc:e  on  Nontraditional 
Mortgage  Product  Risks.  71  FR  58(i()n 
(Oct.  4,  2()()tj)  (2008  Nontraditional 
Mortgage  Guidance). 

The  Federal  hanking  agencies 
addr(!ssed  concerns  about  the  suhprime 
market  in  March  2007  with  ])roposed 
su])ervi.sory  guidance  addressing  the 
heightenecl  risks  to  consumers  and 
institutions  of  adjustable-rate  mortgages 
with  two-  or  three-year  “tea.ser”  interest 
rates  followed  by  suh.stantial  increases 
in  the  rate  and  i)ayment.  The  guidance, 
finalized  in  )une  of  2007.  set  out  tlu; 
staiulards  in.stitutions  should  follow  to 
ensure  consumers  in  the  suhprime 
market  obtain  loans  they  t:an  afford  to 
rejjay.  Among  other  ste})s.  the  guidance 
advised  creditors:  (1)  To  use  the  fully 
indexed  rate  and  fully-amortizing 
payment  when  (jualifying  consumers  for 
loans  with  adjustable  rates  and 
potentially  non-amortizing  payments: 

(2)  to  limit  stated  income  and  reduced 
documentation  loans  to  cases  where 
mitigating  factors  clearly  minimize  the 
need  for  full  documentation  of  income; 
and  (3)  to  provide  that  ])re])ayment 
jjenalty  clauses  expire  a  reasonable 
jieriod  before  reset,  typically  at  least  80 
days.  .See  Statement  on  .Suh]n’ime 
Mortgage  Lending,  72  FR  37580  (July  10, 
2007)  (2007  .Suhijrime  Mortgage 
Statement).-*-*  The  (]onference  of  State 
Rank  .Supervisors  (C.SB.S)  and  the 
American  A.ssociation  of  Residential 
Mortgage  Regulators  (AARMR)  issued 
parallel  statements  for  .state  supervisors 
to  use  with  state-suj)ervised  entities, 
and  many  states  adojited  the  .statements. 


■'■'■l  lu!  2()()()  Nontnidilional  Mort^.-igo  Caiidanci! 
and  llio  2007  .Suliprimo  Moilgam;  Slatoimnit  will 
iKiriiinal'tor  Ini  roliirnid  to  onlloclivoly  as  tlni 
"Intoragdiifiy  .Su|nirvi.soiy  Cuidanco." 


E.  2000  HOEPA  Fimd  Hula 

After  the  Hoard  finalized  the  2001 
HOEPA  rules,  new  consumer  protection 
i.ssues  aro.se  in  the  mortgage  market.  In 
2008  and  2007,  the  Hoard  held  a  series 
of  national  hearings  on  consumer 
])rotection  i.ssues  in  the  mortgage 
market.  During  those  hearings, 
consumer  advocates  <md  government 
officials  expre.ssed  a  number  of 
concerns,  <md  urged  the  Hoard  to 
prohibit  or  restric;t  certain  underwriting 
practices,  such  as  “stated  income"  or 
“low  documentation"  loans,  and  certain 
product  features,  such  as  jjrejjayment 
])enalties.  Saa  73  FR  44527  (July  30. 
2008).  The  Board  was  also  urged  to 
adopt  additional  regidations  under 
HOEPA.  because,  unlike  the  Interagency 
.Supervisory  Guidance,  the  regulations 
would  apply  to  all  creditors  and  would 
he  enforceable  by  consumers  through 
civil  actions.  As  discu.ssed  above,  in 
1995  the  Hoard  implemented  TILA 
section  129(h)’s  ahility-to-rejjav 
requirements  for  high-co.st  mortgage 
loans.  In  2008,  the  Hoard  exercised  its 
authority  under  HOEPA  to  extend 
certain  consumer  j)rotection.s 
concerning  a  consumer’s  ahilitv  to  repav 
and  prej)ayment  penalties  to  a  new 
category  of  “higher-])ric(!d  mortgage 
loans”  (HPMLs)-*^'  with  APRs  that  are 
low(!r  than  tho.se  ])rescrih(;d  for  high- 
co.st  loans  hut  that  nevertheless  exceed 
the  average  j)rime  offer  rate  by 
l)rescril)ed  amounts.  This  new  category 
of  loans  was  designed  to  include 
.suh])rime  credit.  .Si)ecifically,  the  Hoard 
exercised  its  authority  to  revise 
HOEPA’s  restrictions  on  high-co.st  loans 
ha.sed  on  a  conclusion  that  the  revisions 
wert!  nei:e.ssary  to  prevent  unfair  and 
deceptive  acts  or  j)ractice,s  in 
connection  with  mortgage  loans.  73  FR 
44522  (July  30,  2008)  (2008  HGEPA 
Final  Rule).  The  Board  determined  that 
imposing  the  burden  to  prove  “pattern 
or  i)ractice’’  on  an  individual  consumer 
woidd  leave  many  consumers  with  a 
l(!.s.ser  reimuly,  such  as  those  provided 
under  some  .State  laws,  or  without  any 
reiiKHly  for  loans  made  without  regard 
to  re])ayment  ability.  In  jiarticidar,  the 


Uiulor  till!  Hoard's  2l)()«  IIOHl’A  Final  Kuli!.  a 
hialuir-pricctd  iiu)rt'>af>(!  loan  is  a  consnmnr  cnidil 
Iransaction  scHainal  hv  llin  consninor's  prin(:i|)al 
(Iwnlling  with  an  Al’R  that  nxciiiuls  tlin  avnia^n 
prinu!  ollnr  rain  (Al’OK)  Ibr  a  (:oin|>aral)ln 
transaction,  as  ol'lho  (lain  Ihn  inicirnst  rain  is  s(!l,  by 
1.5  or  inort!  p(!rcnnta<>n  points  for  loans  sncnrcul  by 
a  first  linn  on  Ibn  (Iwnlliii”.  or  by  :i.5  or  morn 
pnrcnniaan  points  Ibr  loans  .sncurnd  bv  a 
snbordinatn  linn  on  Ibn  (lwnllin}>.  Tbn  dnllnilion  ot 
a  --bi}>bnr-pricn(l  inorlgaf>n  loan"  inclndns 
practically  all  --bi<>b-cosl  morl(>a<>ns”  bncansn  Ibn 
latinr  transactions  arn  (Intnrniinnd  bv  bi<>linr  loan 
pricing  Ihrnshold  Insls.  Sao  12  CFR  22().:i5(a)(l ). 
sincn  codifind  in  |)arallnl  bv  Ihn  tinman  at  12  CFR 
l()2ti.;i5(a)(l). 


Hoard  concluded  that  a  prohibition  on 
making  individual  loans  without  regard 
for  rejiayment  ability  was  neces.sarv  to 
ensure  a  remedy  for  consumers  who  are 
given  unaffordable  loans  and  to  deter 
irresponsible  lending,  which  injures 
individual  consumers.  The  2008 
HOEPA  Final  Rule  provides  a 
presumption  of  compliance  with  the 
higher-priced  mortgage  ahility-to-repay 
reiiuirements  if  the  creditor  follows 
certain  jn-oceditres  regarding 
underwriting  the  loan  jiayment, 
assessing  the  deht-to-income  ratio  or 
residual  income,  and  limiting  the 
features  of  the  loan,  in  addition  to 
following  certain  procedures  mandated 
for  all  creditors.  Saa  §  1028.34(a)(4)(iii) 
and  (iv).  However,  the  2008  HOEPA 
Final  Rule  makes  clear  that  even  if  the 
creditor  follows  the  required  and 
optional  criteria,  the  creditor  has  merely 
oJ)tained  a  jiresumption  of  compliance 
with  the  rejfayment  ability  recjuirement. 
'fhe  consumer  can  still  rebut  or 
overcome  that  presumption  by  showing 
that,  despite  following  the  recjuired  and 
ojjtional  procedures,  the  creditor 
nonetheless  disregarded  the  consumer’s 
ability  the  loan. 

E.  Tha  Dodd-Evank  Act 

In  2007,  Gongre.ss  held  numerous 
hearings  focu.sed  on  rising  suhprime 
foreclosure  rates  and  the  extent  to 
which  lending  practices  contributed  to 
them.-*'*  ('.onsumer  advocates  te.stified 


■"’/;.g..  Pr();^n‘ss  in  Administmtion  and  ()th(U' 
hffnrls  to  (ioordinnio  and  iinhoncr  .\/();7»(ig(i 
Foivriosiiiv  Pri^’ontion:  Hoarin^  Iwforo  the  II. 

Comm,  on  Fin.  S(nTS..  1  Htih  Cong.  (2()()7); 
h‘;.>islalivi'  PropoKois  on  lUdormin^  .\/oiVg(/g(,- 
Prodicos:  llctirin"  bejoiv  the  II.  Comm,  on  Fin. 
Suits..  1  lOlb  Cong.  (2()()7):  Ln^islotiw  and 
llagidatory  Opiions  for  Minimi/.in<’  and  Mitiyalin<’ 
Moilr’af’o  F'orarlosnms:  Hearing  hefora  Ilia  H. 

Comm,  on  Fin.  SaiTS.,  llOth  Cong.  (201)7):  Fading 
Mori  gaga  Alnisa:  Safagnarding  llomalnivars: 

Haaring  hafora  Ilia  .S'.  Siihaonini.  on  Hons.,  Transp.. 
and  Cmly  Day.  of  Ilia  S.  Comm,  on  Panning.  Hons., 
ami  I’rhan  Affairs.  llOlh  Cong.  (2007);  Improving 
Fadaral  Consnmar  Prolaction  in  Financial  San  icas: 
Haaring  hafora  Ilia  11.  Comm,  on  Fin.  San  s..  1  lOlli 
Cong.  (2007):  Tha  liola  oflha  Saaondary  Markal  in 
Snhprinia  .Mortgage  Landing:  Haaring  hafora  the 
Snhcnnnn.  on  Fin.  Insls.  and  Consnmar  Credit  of 
lha  11.  Comm,  on  Fin.  Sans..  llOlh  Cong.  (2007); 
Possihia  llasponsas  to  llising  .Mortgage  Foi'aclosnras: 
Haaring  hafoi'a  Ilia  11.  Comm,  on  Fin.  San  s..  1  lOlb 
Cong.  (2007);  Snhprinia  Moilgaga  .Market  Turmoil: 
F\(iniining  lha  Hole  of  Sacnrili/.alion:  Haaring 
hafora  tha  Snhaonini.  on  Sacs..  Ins.,  and  Inv.  oflha 
S.  Comm,  on  llanking.  Hons.,  and  I  rhan  Affaiis. 

1  lOlb  Cong.  (2007);  Snhprinia  and  Pradaloiy 
hauling:  A'civ  llagnlaloiy  Cnidanca.  CnrranI  .Market 
Conditions,  and  Fffacts  on  Hagnlalad  Financial 
InslitnIions:  Haaring  hafoi'a  tha  Snhcnnnn.  on  Fin. 
Insls.  and  Consnmar  Credit  oflha  11.  Comm,  on  Fin. 
SaiTS..  1  loth  Cong.  (2007);  \iortgaga  .Market 
Tnrnioil:  Causes  and  Consa<inancas.  Haaring  hafora 
lha  .S'.  Comm,  on  Hanking.  Hons.,  and  Vrhan 
Affairs.  1101b  Cong.  (2007):  PiasaiTing  lha 
Aniarican  Draam:  Predatory  hauling  Pniclicas  and 
Home  Foraclosinas.  Haaring  hafora  Ilia  S.  Comm,  on 
Hanking.  Hons.,  and  I'rhan  Affairs.  llOlh  Cong. 
(2007). 
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that  certain  lending  terms  or  practices 
contributed  to  the  foreclosures, 
including  a  failure  to  consider  the 
consumer’s  ability  to  repay,  low-  or  no¬ 
documentation  loans,  hybrid  adjustable- 
rate  mortgages,  and  jirepayment 
penalties.  Indu.strv  representatives,  on 
the  other  hand,  testified  that  adopting 
substantive  restrictions  on  suhjirime 
loan  terms  would  risk  reducing  acce.ss 
to  credit  for  some  consumers.  In 
res|)onse  to  the.se  hearings,  the  Hou.se  of 
Rejiresentatives  jiassed  the  Mortgage 
Reform  and  Anti-Rredatory  Lending  Act. 
both  in  2007  and  again  in  2000.  H.R. 
3015.  noth  Cong.  (2007);  H.R.  1728. 
mth  Cong.  (2000).  Both  hills  would 
have  amended  'flLA  to  provide 
consumer  jirotections  for  mortgages, 
including  ahility-to-repay  reijuirements, 
hut  neither  hill  was  jiassed  by  the 
Senate.  Instead,  both  houses  .shifted 
their  focus  to  enacting  comprehensive 
financial  reform  legislation. 

In  December  2000,  the  House  passed 
the  Wall  Street  Reform  and  (Consumer 
Protection  Act  of  2000.  its  version  of 
comjirehensive  financial  reform 
legislation,  which  included  an  ahility- 
to-repay  and  (pialified  mortgage 
provision.  H.R.  4173,  111th  Cong. 

(2000).  In  May  2010.  the  Senate  passed 
its  own  version  of  ahility-to-repay 
reijuirements  in  its  own  version  of 
comjirehensive  financial  nddrm 
legislation,  called  the  Re.storing 
American  Financial  Stahilitv  Act  of 
2010.  S.  3217.  111th  Cong.  ('2010).  After 
conference  committee  negotiations,  the 
Dodd-Frank  Act  was  jiassed  by  both 
houses  of  Ciongress  and  was  signed  into 
law  on  Julv  21, 2010.  Puhlii;  Law  111- 
203,  124  .Stat.  1370  (2010). 

In  the  Dodd-Frank  Act.  Congress 
established  the  Bureau  and.  under 
sections  1001  and  llOOA.  generallv 
consolidated  the  rulemaking  authority 
for  Federal  consumer  financial  laws, 
including 'I’lLA  and  RFSPA.  in  the 
Bureau. (k)ngress  also  provided  the 
Bureau,  among  other  things,  with 
su|)(!rvision  authority  for  Federal 
consumer  financial  laws  over  certain 
entities,  including  insured  depository 
institutions  and  credit  unions  with  total 
assets  over  .SIO  billion  and  their 
affiliates,  and  mortgage-related  non- 
depository  financial  serviciis 


S<!(:lifin.s  1011  iind  1021  <il  llu;  Dddd-Fniiik  Act. 
in  lillt!  X.  till!  "(ijnsunier  Financial  I’nitiiclion  .Act." 
I'uldic  l.:i\v  111-20:i.  sc!cs.  1001-1  lOOH.  c()dili(!d  at 
12  .A401.  ,5.511.  Till!  (iiinsnini!!'  Financial 

Frotix:lion  Act  is  siilistantiallv  codilicd  at  12  ll..S.(;. 
.5481-.5(i0;i.  .Section  1020oitiH!  Ilodd-Frank  Act 
excludes  Iroin  this  transfer  of  authoritv.  siihjiH.t  to 
certain  exceptions,  any  rnleinaking  authority  over  a 
motor  vehicle  desaher  that  is  ))redoininantlv  engagexi 
in  the  sale!  and  servicing  of  motor  V(!hicli!s.  the 
leasing  and  s(!rvicing  of  motor  v(!hic:l(!s.  or  both.  12 
tI..S.(;.  5,510. 


jiroviders.'”*  In  addition,  {'.ongress 
provided  the  Bureau  with  authority, 
subject  to  certain  limitations,  to  enforce 
the  L’ederal  consumer  finiincial  laws, 
including  tlu;  18  enumerated  consumer 
laws.  Title  X  of  t lie  Dodd-f’nmk  Act,  iind 
rules  thereunder.  The  Bureiui  can  bring 
c:ivil  actions  in  court  and  admini.stnitive 
enforcement  jiroceedings  to  obtain 
remedies  such  as  civil  penalties  <md 
cease-and-desist  orders. 

At  the  .same  time,  (kmgress 
significantly  amended  the  slalutorv 
requirements  governing  mortgage 
practices  with  the  intent  to  restrict  the 
practices  that  contributed  to  the  crisis. 
Title  XIV  of  the  Dodd-Frank  Act 
contains  a  modified  version  of  the 
Mortgage  Reform  and  Anti-Predatory 
Lending  Act.-^’'  'I’lie  Dodd-Frank  Act 
requires  the  Bureau  to  propose 
con.solidation  of  the  major  federal 
mortgage  disclosures,  imposes  new 
requirements  and  limitations  to  address 
a  wide  range  of  consumer  mortgage 
issues,  and  imposes  credit  ri.sk  retentifin 
requirements  in  connection  with 
mortgage  securitization. 

Through  the  Dodd-Frank  Act. 
Congress  exjianded  HOFPA  to  ajiply  to 
more  types  of  mortgage  transactions, 
incliuling  jnircha.se  monev  mortgage 
loans  and  liome-eipiity  lines  of  credit, 
('ongress  also  amended  HOFPA's 
existing  high-cost  triggers,  added  a 


In  addition,  .sections  1411, 1412.  and 
1414  of  the  Dodd-Frank  Act  created  new 
TILA  section  129(k  which  establishes, 
among  other  things,  new  ahility-to-rejiay 
requirements  and  new  limits  on 
prepayment  |)enaltie.s.  Section  1402  of 
the  Dodd-Frank  Act  states  that  Congress 
created  new  TILA  section  120C  iqion  a 
finding  that  ‘‘economic  stabilization 
would  he  enhanced  by  the  protection, 
limitation,  and  regulation  of  the  terms  of 


■"‘.Suctions  1024  (hmu<;h  ll)2(i  of  Ihu  l)o(l(l-Fnink 
Act.  coilifiod  at  12  II..S.C.  5514  throiij^h  5.51(). 

Althoii}>h  .S.  Ri!|)t.  No.  1 1 1-1 7(1  contains 
ai!ni!ral  logislativo  history  conci!nnns  llio  Doilil- 
Frank  y\ct  and  the  .Si!natt!  ahility-to-rupay 
provisions,  it  docs  not  addricss  the  Houso  Mortgaf^o 
Rolorni  and  Anti-l’rodatorv  l.unding  y\ct.  .Suparatu 
li!gislativii  historv  for  the  jiriuliuxissor  Houso  hills  is 
availahio  in  II.  Ropt.  No.  110-441  for  H.R.  HOIS 
(2007).  and  11.  Ropt.  No.  11  1-104  for  H.R.  172!i 
(2000). 

I  Indi!!' t))o  Dodd-Frank  Act.  HDFI’A  protoctions 
would  ho  Iriggorixl  whi!ro:  (1)  A  loan's  annual 
porcontago  rato  (Al’R)  oxci!ods  Iho  avoragi!  prinio 
ofidr  rato  hv  l>..5  porc(!ntag(!  poiids  for  most  first-lion 
uiortgagos  and  H..5  porciailago  points  for  suhordinato 
lion  inortgagos:  (2)  a  loan's  points  and  f(!os  oxco(!d 
5  ))(!rcont  of  tho  total  transaction  amount,  or  a 
highi!!'  thr(!shold  for  loans  holow  .$20,000:  or  (it)  llu! 
creditor  may  chai'go  a  pri!paymont  ponaltv  moro 
than  .’10  months  alter  loan  consummation  or  account 
o|)oning.  or  p(!naltios  that  exceed  moro  than  2 
percent  of  tho  amount  pr(!paid. 


residential  mortgage  credit  and  the 
practices  related  to  such  credit,  while 
ensuring  that  resjiousihle,  affordable 
mortgage  credit  remains  available  to 
consumers.” ’I’lLA  section  12‘)B(a)(l),  15 
IJ.S.fk  l()3t)h(a)(l).  Section  1402  of  the 
Dodd-k’rank  Act  further  .states  that  the 
purjiose  of  TILA  section  120(',  is  to 
"iissure  that  consumers  are  offered  and 
receive  residential  mortgage  loans  on 
terms  that  reasonably  reflect  their  ability 
to  repav  the  loans.”  TILA  .section 
120B(a‘)(2).  15  IJ.S.H.  1  (j30h(a)(2). 

Specifically,  TILA  section  120(k 

•  Expands  coverage  of  the  ahility-to- 
rejiay  requirements  to  any  consumer 
credit  transaction  .secured  by  a  dwelling, 
excejit  an  open-end  credit  jilan,  credit 
secured  by  an  interest  in  a  timeshare 
plan,  rever.se  mortgage,  or  temporary 
loan. 

•  Prohibits  a  creditor  from  making  a 
mortgage  loan  unless  the  creditor  makes 
a  reasonable  and  good  faith 
determination,  based  on  verified  and 
documented  information,  that  the 
consumer  has  a  reasonable  ability  to 
repay  the  loan  according  to  its  terms, 
and  all  a])plicahle  taxes,  insurance,  and 
assessments. 

•  Provides  a  presumjition  of 
compliance  with  the  ahility-to-rejiay 
reipiirements  if  the  mortgage  loan  is  a 
“qualified  mortgage,”  which  does  not 
contain  certain  riskv  features  and  does 
not  exceed  certain  thresholds  for  (loints 
and  fees  on  the  loan  and  which  meets 
such  other  criteria  as  the  Bureau  may 
pre.scrihe. 

•  Prohibits  prepayment  ])enaltie.s 
unle.ss  the  mortgage  is  a  fixed-rate 
(lualified  mortgage  that  is  not  a  higher- 
priced  mortgage  loan,  and  the  amount 
and  duration  of  the  jirepayment  jienalty 
are  limited. 

The  statutory  ahility-to-rejiay 
standards  refiect  (kmgress's  belief  that 
certain  lending  ])ra{;tice.s  (such  as  low¬ 
er  no-documentation  loans  or 
underwriting  loans  without  regard  to 
princijial  rejiayment)  led  to  consumers 
having  mortgages  they  could  not  afford, 
resulting  in  liigh  default  and  foreclosure 
rates.  Accordingly,  new  'I’lLA  .section 
12()(;  generally  prohibits  a  creditor  from 
making  a  residential  mortgage  loan 
unless  the  creditor  makes  a  reasonable 
and  good  faith  determination,  based  on 
verified  and  documented  information, 
that  the  consumer  has  a  reasonable 
ability  to  repay  the  loan  according  to  its 
terms. 

'Fo  jirovide  more  certainty  to  creditors 
while  protecting  consumers  from 
unaffordable  loans,  the  Dodd-Frank  Act 
provides  a  jiresumption  of  compliance 
with  the  ahility-to-repay  requirements 
for  certain  “iiualified  mortgages.”  'FlLA 
.section  129(](h)(l)  states  that  a  creditor 


pre|)ayment  penalty  trigger,  and 
expanded  the  protections  associated 
with  high-co.st  mortgages."" 
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or  assignee  may  presume  that  a  loan  has 
met  the  rej)ayment  ability  recjuirement  if 
the  loan  is  a  (jiialified  mortgage. 

Qualified  mortgages  are  ])rohihite{l  from 
containing  certain  features  that  (Congress 
considered  to  increase  risks  to 
consumers  and  must  comply  with 
certain  limits  on  points  and  fees. 

The  Dodd-Frank  Act  creates  sp(H;ial 
remedies  for  violations  of 'I’lLA  section 
129C.  As  amended  hy  section  141(i  of 
the  Dodd-Frank  Act,  TIFA  jjrovides  that 
a  consumer  who  brings  a  timelv  action 
against  a  creditor  for  a  violation  of  TILA 
section  129C(a)  (the  ahility-to-repay 
nuiuirements)  may  he  able  to  recover 
sjjecial  .statutory  damages  etpial  to  the 
sum  of  all  finance  charges  and  fees  paid 
hy  the  consumer,  unless  the  creditor 
demonstrates  that  the  failure  to  complv 
is  not  material.  TILA  .section  130(a). 

This  recovery  is  in  addition  to:  (1) 

Actual  damages;  (2)  statutory  damages 
in  an  individual  action  or  class  action, 
u])  to  a  prescribed  threshold;  and  (3) 
court  costs  and  attornev  fees  that  would 
hi;  available  for  violations  of  other  TILA 
provisions.  In  addition,  the  statute  of 
limitations  for  a  violation  of  TILA 
.section  12t)(;  is  three  years  from  the  date 
of  the  occurrence  of  thi;  violation  (as 
comiiared  to  one  year  for  most  other 
TILA  violations,  except  for  actions 
brought  under  section  129  or  12913,  or 
actions  brought  hy  a  State  attorney 
general  to  enforce  a  violation  of  .section 
129,  12913,  129C,  129D,  129E,  129F, 
129G,  or  12911,  which  may  he  hronght 
not  later  than  3  years  after  the  date  on 
which  the  violation  oi:cur.s,  and  jjrivate 
education  loans  under  15  II.S.C. 

I(i50(a),  which  may  he  hronght  not  later 
than  one  year  from  the  due  date  of  first 
regular  payment  of  principal).  TILA 
section  13()(e).  Moreover,  as  amended 
by  section  1413  of  the  Dodd-Frank  Act, 
TILA  j)rovides  that  when  a  creditor,  or 
an  assignee,  other  holder  or  their  agent 
initiates  a  foreclosure  action,  a 
consumer  may  assert  a  violation  of  TILA 
section  129C(a)  “as  a  matter  of  defense 
by  recoupment  or  setoff.”  TILA  .section 
13()(k).  There  is  no  time  limit  on  the  use 
of  this  defen.se  and  the  amount  of 
recoupment  or  .setoff  is  limited,  with 
respect  to  the  sj)ecial  statutory  damages, 
to  no  more  than  three  years  of  finance 
charges  and  fees.  For  high-co.st  loans  an 
assignee  generally  continues  to  he 
subject  to  all  claims  and  defenses,  not 
only  in  foreclosure,  with  respect  to  that 
mortgage  that  the  consumer  could  assert 
against  the  creditor  of  the  mortgage, 
imle.ss  the  assignee  demonstrates,  hy  a 
preponderance  of  evidence,  that  a 
reasonable  ])erson  exercising  ordinary 
due  diligence,  could  not  determine  that 


tin;  mortgage  was  a  high-co.st  mortgage. 
TILA  .section  131(d). 

In  addition  to  the  foregoing  ahilitv-to- 
repay  provisions,  the  Dodd-Frank  Act 
established  other  new  standards 
concerning  a  wide  range  of  mortgage 
lending  practices,  including 
comi)en.sation  of  mortgage  originators,'’' 
Federal  mortgage  disclosures ,'>'2  and 
mortgage  servicing.'’-'  Tho.se  and  other 
Dodd-Frank  Act  provisions  an;  the 
subjects  of  other  rulemakings  hy  the 
Bureau.  For  additional  information  on 
those  other  rnhanakings,  see  the 
discu.ssion  below  in  part  lll.C. 

(i.  Qualifind  Rasid^nihil  Mor/guge 
Rulemaking 

Section  15G  of  the  Securities 
Exchange  Act  of  1934,  added  hy  section 
941(h)  of  the  Dodd-Frank  Act,  generally 
recpiires  the  secnritizer  of  as.set -hacked 
securities  (ABS)  to  retain  not  le.ss  than 
five  ])ercent  of  the  credit  ri.sk  of  the 
a.ssets  collateralizing  the  ABS.  15  II.S.G. 
780-11.  The  Dodd-Frank  Act’s  credit 
risk  retention  reiiuirements  are  aimed  at 
addressing  weakne.s.ses  and  failures  in 
the  .securitization  proce.ss  and  the 
.securitization  markets. By  reijniring 
that  the  secnritizer  retain  a  portion  of 
the  cr(;dit  risk  of  the  as.sets  being 
securitizeil,  the  Dodd-Frank  Act 
provides  secnritizers  an  incentive  to 
monitor  and  laisure  the  ipiality  of  the 
as.sets  underlying  a  securitization 
transaction.  Six  Federal  agencies  (not 
including  the  Bureau)  are  tasked  with 
imj)lementing  this  re()uir(;ment.  Those 
agencies  are  the  Board,  Office  of  the 
Gom])troller  of  the  Gurrency  (OGG), 
Federal  Deposit  Insurance  Gor|)oration 
(FDIG),  Securities  and  Exchange 
Ciommission  (SEG),  Federal  Housing 
Finance  Agency  (FHFA),  and 
Dejjartment  of  Housing  and  Urban 
Development  (HUD)  (collectively,  the 
QRM  agencies). 

Section  15G  of  the  Securities 
Exchange  Act  of  1934  provides  that  the 
credit  risk  retention  requirements  shall 
not  a])ply  to  an  i.ssnance  of  ABS  if  all 
of  the  a.ssets  that  collateralize  the  ABS 
are  “qualified  residential  mortgages” 
(QRMs).  See  15  U.S.G.  78o- 
ll(c)(l)(G)(iii).  (4)(A)  and  (13).  .Section 


.Si'ctions  1402  through  140.S  ol  llu!  Uodd-Fraiik 
Act.  codiliad  at  I.S  II..S.(;.  lliaol). 

^’^.S(!c:lion  1032(1)  t)l  llu;  Uiidd-Frank  Act,  cddillcd 
at  12  .S.S32(I). 

'■■’.Sections  14 is.  1420,  1403.  and  1404  ol  tin; 
llodd-Fiank  Act.  codified  at  12  II..S.C.  200.S:  l.S 
103S.  103Ha.  10301,  and  I030<>. 

As  noted  in  llie  legislative  liistoi  v  of  .siM'.lion 
CSC  of  the  .Securities  Fxchange  Act  of  1!134, 

"|\v|lien  secnritizers  retain  a  niati^rial  ainonni  of 
risk,  they  have  ‘skin  in  the  game.'  aligning  their 
economic  interest  with  those  of  investors  in  asset- 
hacked  .securities."  .See  S.  Kept.  170.  1 1 1th  Cong., 
at  120  (2010). 


15G  requires  the  QRM  agencies  to 
jointly  define  what  constitutes  a  QRM, 
taking  into  consideration  underwriting 
and  product  features  that  historical  loan 
performance  data  indicate  result  in  a 
lower  risk  of  default.  See  15  U..S.G.  78o- 
11(e)(4).  Notably,  .section  15G  also 
provides  that  the  definition  of  a  QRM 
shall  he  “no  broader  than”  the 
definition  of  a  “(pialified  mortgage,”  as 
the  term  is  ilefined  under  TILA  section 
129G(1))(2),  as  amended  hy  the  Dodd- 
Frank  Act,  and  regulations  adojited 
thereunder.  15  U..S.(i.  78o-l  1(e)(4)(G). 

On  Ajiril  29,  2011,  the  QRM  agencies 
issued  joint  projio.sed  risk  retention 
rules,  including  a  projio.sed  QRM 
definition  (2011  QRM  Brojiosed  Rule). 

See  70  FR  24090  (Ajir.  29.  2011).  The 
jirojiosed  rule  has  not  been  finalized. 
Among  other  requirements,  the  2011 
QRM  Projiosed  Rule  incorjiorates  the 
(Jiialified  mortgage  re.strictions  on 
negative  amortization,  interest-only,  and 
balloon  jiayments,  limits  jioints  and  f(;(;.s 
to  three  jiercent  of  the  loan  amount,  and 
jirohihits  jirejiayment  jienalties.  The 
jiropo.sed  rub;  also  (;.stal)li.shi;,s 
underwriting  .standards  d(;.signed  to 
ensure  that  QRMs  have  high  credit 
(jnality,  including; 

•  A  maximum  "front-end”  monthly 
del)t-to-income  ratio  (which  looks  at 
only  the  con,snmi;r'.s  mortgage  j)aynu;nt 
relative  to  income,  lint  not  at  other 
d(;ht.s)  of  28  jiercent; 

•  A  maximum  “back-end”  monthlv 
delit-to-income  ratio  (which  includes  all 
of  the  consumer's  debt,  not  just  the 
mortgage  jiayment)  of  38  jiercent; 

•  A  maximum  loan-to-value  (LTV) 
ratio  of  80  jiercent  in  the  case  of  a 
jiurchase  tran.saction  (with  a  les.ser 
combined  LTV  jiermitted  for  refinance 
transactions); 

•  A  20  Jiercent  down  jiayment 
requirement  in  the  case  of  a  jiurchase 
tran.saction;  and 

•  Gredit  history  verification  and 
documentation  reejuirements. 

The  jirojKised  ride  also  includes 
ajijiraisal  reejuirements,  restrictions  on 
the  a.ssnmahility  of  the  mortgage,  and 
reejuires  the  creditor  to  commit  to 
certain  .servicing  jiolicies  and 
jirocednres  regarding  lo.ss  mitigation. 

See  70  FR  at  2410(i-07. 

To  jirovide  clarity  on  the  definitions, 
calculations,  and  verification 
riKjuirements  for  the  QRM  standards, 
the  2011  QRM  Brojiosed  Rule 
incorjiorates  certain  definitions  and  key 
terms  established  hy  HUD  and  reijnired 
to  lie  used  by  creditors  originating  FHA- 
insnred  residential  mortgages.  See  70  FR 
at  24119.  Sjiecifically,  the  2011  QRM 
Brojiosed  Rule  incorjiorates  the 
definitions  and  standards  set  out  in  the 
HUD  Handbook  4155.1  (New  Version), 
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Mortgage  Oedit  Analysis  for  Mortgage 
Insurance,  as  in  effect  on  Dciceniher  31, 
2010,  for  determining  and  verifying  the 
consumer’s  funds  and  the  consumer’s 
monthly  housing  debt,  total  monthly 
debt,  and  monthly  gross  income.'’-'’ 

The  (jualified  mortgage  and  QRM 
definitions  an;  distinct  and  relate  to 
different  |)arls  of  the  Dodd-Frank  Act 
with  diffenait  |)ur|)oses.  hut  both  are 
desiginul  to  address  problems  that  had 
arisen!  in  the  mortgage  origination 
process.  The  epialified  mortgage 
standard  provides  creditors  with  a 
presumj)tion  of  compliance  with  the 
nnjuiremenf  in  TILA  .section  125)C](a)  to 
assess  a  consumer’s  ability  to  rejjay  a 
residential  mortgage  loan.  The  pnr|)ose 
of  these  jjrovisions  is  to  ensure  that 
consumers  an;  off(!n;d  and  njceive 
residential  mortgage  loans  on  terms  that 
rea.sonahly  reflect  their  ability  to  repay 
the  loans.  .See  TILA  .section  129B(a)(2). 
The  Dodd-Frank  Act’s  credit  risk 
retention  requirements  are  intemhul  to 
address  ])rohlems  in  the  .securitization 
markets  and  in  mortgage  markets  by 
nKjuiring  that  securitizers,  as  a  gemjral 
matter,  retain  an  economic  interest  in 
the  credit  risk  of  the  assets  they 
.securitize.  I’he  QRM  credit  risk 
retention  recjuirement  was  meant  to 
inciaitivize  creditors  to  make  more 
responsible  loans  hecau.se  thev  will 
need  to  keen  some  skin  in  the  game.^’“ 
Nevertheless,  as  di.scu.ssed  above,  the 
Dodd-Frank  Act  nupiires  that  the  QRM 
definition  he  “no  broader  than”  the 
(lualified  mortgag(!  (hdinition.  rherefore, 
in  i.ssningthe  2011  QRM  Proposed  Rule, 
the  QRM  agencies  .sought  to  incorporate 
the  statutory  (jualilied  mortgage 
.standards,  in  addition  to  other 
requirements,  into  the  QRM  definition. 
70  FR  at  24118.  'I’liis  approach  was 
designed  to  minimize  the  iJotential  for 
conflicts  between  the  QRM  .standards  in 
the  proposed  rule  and  the  qualified 
mortgage  definition  that  the  Bureau 
would  ultimatelv  adopt  in  a  final  rule. 

In  the  2011  QRM  Projjo.sed  Rule,  the 
QRM  agent:ies  stated  their  expectation 
to  monitor  the  rules  adojited  by  the 
Bureau  under  TILA  to  define  a  (pialified 
mortgage  and  to  njview  thosi;  rules  to 
ensure  that  the  definition  of  QRM  in  the 
final  rule  is  “no  broader”  than  the 
definition  of  a  (inalilied  mortgage  and  to 
ajjpropriately  implement  the  Dodd- 
Frank  Act’s  credit  risk  retention 
r(!(|uirement.  Sea  70  FR  at  24118.  In 


S<‘<‘  I  I..S.  I)i!|)'l  (it  Moiis.  S  llrhiin  Dnv..  H()usin}> 
lliindixiok  41.S5.1.  C.ri'dit  Analvsis  for 

MortfiHfic  Insuninrtf  (rev.  Mar.  2011)  ("HUD 
Mandhiiok  41.'>.'>.1").  iivoiltihlo  ol  blip:// 
l)orlal.liii(l.<<ov/hu(lporlal/Hl  ’l)ysrc=/ 
pr{>}ir(ini  officos/odminislnition/hiidclips/ 
h(indhooks/hs}’h/-4ir>o.l . 

'••■SffS.  R(!|iI.  170.  11  111)  Cons.,  at  12(1(2010). 


jirejiaring  this  final  rule,  the  Bureau  has 
consulted  regularly  with  the  QRM 
agencies  to  coordinate  the  (jualified 
mortgage  and  (jualified  residential 
mortgage  definitions.  However,  while 
the  Bureau’s  (jualified  mortgage 
definition  will  .set  the  outer  houndarv  of 
a  QRM,  the  QRM  agencies  have 
discretion  under  the  Dodd-Frank  Act  to 
define  QRMs  in  a  way  that  is  stricter 
than  the  (jualified  mortgage  definition. 

111.  Summary  of  (he  Rulemaking 
Process 

A.  The  Board's  Proposed 

In  2011,  the  Board  jmhlished  for 
jmhlic  comment  a  jjrojjo.sed  rule 
amending  Regulation  Z  to  inijilement 
the  foregoing  ahility-to-rejiay 
amendments  to  TILA  made  by  the 
Dodd-Frank  Act.  Saa  70  FR  27390  (Mav 
1 1 . 201 1 )  (201 1  ATR  Projiosal,  the 
Board’s  in'ojiosal  or  the  jnojiosal). 
Con.sistent  w’ith  the  Dodd-Frank  Act.  the 
Board’s  jnojiosal  ajijjlied  the  ahility-to- 
rejiay  nKjuirements  to  any  consumer 
credit  transaction  secured  by  a  dwelling 
(including  vacation  home  loans  and 
home  (Kjuity  loans),  excejit  an  ojien-end 
credit  jilan,  extension  of  credit  secured 
by  a  consumer’s  interest  in  a  timeshare 
jilan,  reverse  mortgage,  or  lemjiorary 
loan  with  a  term  of  12  months  or  less. 

The  Board’s  jirojiosal  jirovided  four 
()j)tions  for  comjilying  with  the  ahilitv- 
to-rejiay  re(juirement,  including  by 
making  a  “(jualified  mortgage.”  First, 
the  jjrojiosal  would  have  allowed  a 
creditor  to  nuuit  the  gemaid  ahility-to- 
rejiay  standard  by  originating  a  covered 
mortgage  loan  for  which  the  creditor 
considered  and  verified  eight 
underwriting  factors  in  determining 
rejiayment  ability,  and,  for  adjustable 
rate  loans,  the  mortgage  jiayment 
calculation  is  based  on  the  fully  indexed 
rate.^’^  .Second,  the  jirojiosal  would  have 
allowed  a  creditor  to  refinance  a  “non¬ 
standard  mortgage”  into  a  “standard 
mortgage.”  Under  this  ojition.  the 


oi}>lil  (actors  ai’o:  (1)  (airroiil  or  roasoiial)lv 
oxpocicd  iacoiDo  or  assols;  (2)  ciirrool  oiiiployiHoiit 
status:  (:t)  llm  iiiontlily  payment  on  llio  moit{;a”<!: 

(4)  tl)o  inontl)lv  pavinoni  on  any  siimillanooiis  loan: 
(."))  Ilio  inonllily  payinoni  lor  morl”a}>e-n!lato(l 
oi)ligations:  ((>)  current  dehl  obligations:  (7)  tin; 
monthly  del)l-lo-income  latio.  or  residual  income: 
and  (K)  credit  history. 

'■“'riiis  iiltei'iialiye  is  based  on  a  llodd-I-'i-ank  Act 
|)royisio)i  lliat  is  meant  to  piovide  riexihililv  lor 
certain  streanilined  relinancings.  which  ai-e  no-  or 
low-documentalion  transactions  desi}>ned  to 
relinance  a  consumer  (juicklv  under  ceilain 
circumstances,  when  such  relinancings  would 
movt!  consmners  out  ol  risky  moilgagjis  and  into 
more  stable  moitgage  pi'oducts — what  the  |)ro|)osal 
delined  as  mortgage  loans  that,  among  other  things, 
do  not  contain  negative  amoitization.  interest-only 
payments,  or  balloon  payments,  and  have  limited 
points  and  lees.  T1I.A  section  12(l(;(a)(())(b;):  l.'i 
iJ..s.(;.  i(i:i<)c(a)((> )(!•;). 


jirojio.sal  would  not  have  nKjuirod  tlu; 
crtidilor  to  verify  the  con.sumer’s  income 
or  a.sset.s.  Third,  the  jirojjo.sal  would 
have  allowed  a  creditor  to  originate  a 
(jualified  mortg.ige,  which  jirovide.s 
.sjieciiil  jirotection  from  liability  for 
creditors.  Bectnise  the  Board  determiiKid 
that  it  was  unclear  whether  that 
|)r()t(!(:ti()n  is  intemhul  to  Ik;  a  safe 
harbor  or  a  nihuttahle  jiresumjjtion  of 
comjiliance  with  the  rejjaynuint  ability 
nujuiiuiinent,  the  Board  jirojiosed  two 
alternative  definitions  of  a  qualified 
mortgage.-'’^'  Finally,  the  jirojiosal  would 
have  allowed  a  small  enulitor  ojierating 
jiredominantly  in  rural  or  underserved 
areas  to  originate  a  lialloon-jiayment 
(jualified  mortgage  if  the  loan  term  is 
five  years  or  more,  and  the  jiayment 
calculation  is  based  on  the  scheduled 
jieriodic  jiayments,  excluding  the 
lialloon  Jiayment.''"  The  Bo.trd’s 
jirojiosal  also  would  have  imjilemented 
the  Dodd-Frank  Act’s  limits  on 
jirejiayment  jienalties,  lengthened  the 
time  creditors  must  retain  evidence  of 
comjiliance  with  the  aliilitv-to-rejiav 
and  jirejiayment  jienalty  jirovisions,  and 
jirohihited  evasion  of  the  rid(!  by 
structuring  a  closed-end  extension  of 
credit  that  does  not  iiKuit  the  definition 
of  an  ojien-end  jilan.  As  discussed 
above,  rulemaking  authority  under  TILA 
generally  transferred  from  the  Board  to 
the  Bureau  in  July  2011,  including  the 
authority  under  Dodd-Frank  Act  .section 
1412  to  jirescrihe  regulations  to  carrv 
out  the  jiurjioses  of  the  (jualified 
mortgage  rules.  12  IL.S.CL  ,'i.')12:  12 
Ik.S.C.  .'■i.'-)81 ;  1 .1  IL.S.C.  I(i39c.  As 
di.scu.ssed  above,  3'ILA  section  lO.'ila) 
directs  tin;  Bureau  to  jire.scrilie 
regulations  to  carry  out  the  jiurjioses  of 


’''The  Board'.s  pro|)osi!(l  first  alteiniitivo  would 
hiivo  operated  as  a  legal  sale  liarhor  and  define  a 
''(|ualilied  moitgage"  as  a  moitgage  for  wliich:  (a) 
The  loan  does  not  contain  negativ'e  aniorli/alion. 
interest-only  paynients.  or  Iralloon  payments,  or  a 
loan  leim  exceeding  :U)  years:  (h)  llie  total  points 
and  fees  do  not  exceed  2  percent  of  the  total  loan 
amount:  (c)  the  consumer's  income  or  assets  are 
verified  and  documented:  and  (d)  the  underwrili)ig 
of  the  mortgage  is  based  on  the  maximum  interest 
rale  in  the  first  five  years,  uses  a  jiayment  schedule 
that  fully  amortizes  the  loan  over  the  loan  leiin.  and 
lakes  into  account  any  morig.ige-relaled  obligations. 
The  Boai-d's  jrrojiosed  secoiul  alternative  would 
lia\-e  |)rovided  a  I'ehuttahle  |)resum|)lion  of 
com|)liance  and  defined  a  "tjualified  mortgage"  as 
including  the  criteria  listed  above  in  the  fiisl 
alteiiialive  as  well  as  considering  and  veiifving  the 
following  additional  underwriting  reejuirements 
li-om  the  ahility-lo-i-e|)ay  .standani:  The  consumer's 
einjiloyment  status,  the  monthly  |)aymenl  for  any 
.simultaneous  loan,  the  consumer's  current  debt 
obligations,  the  total  deht-to-inconie  ratio  or 
residual  income,  and  the  consumer's  credit  history. 

'■"This  alternative  is  based  on  slalulorv  ju-ovision. 
TILA  .section  12(t(;(h)(2)(l':):  l.'i  U..S.(:.  Kkfflc.  As  the 
Hoard's  |)i'0|)o.sal  noted,  this  standard  is  evidently 
meant  to  accommodate  community  hanks  that 
originate  halloon-jiayment  mortgages  in  lieu  of 
adjustable-rate  mortgages  to  hedge  against  interest 
late  risk. 
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TILA.  Except  with  res})eet  to  the 
substantive  restrictions  on  high-cost 
mortgages  provided  in  'I’lLA  section 
129,  TIEA  section  1()5(a)  authorizes  tin; 
Bureau  to  jjrescrihe  regulations  that  mav 
contain  additional  retjnirements, 
classifications,  differentiations,  or  other 
provisions,  and  may  ])rovide  for  such 
adjustments  and  excej)tions  for  all  or 
any  class  of  transactions  that  the  Bureau 
determines  are  necessary  or  ])ro])(?r  to 
effectuate  the  j)nrposes  of  3’ILA.  to 
prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance 
therewith. 

//.  (Jonimenfs  and  Post-Proposed 
Outrooch 

The  Board  received  nnmerons 
comments  on  the  proposal,  including 
comments  regarding  the  criteria  for  a 
“qualified  mortgage”  and  whether  a 
(|nalified  mortgage  provides  a  safe 
harbor  or  a  pr(!snmj)tion  of  comj)liance 
with  the  re])ayment  ability 
reepnrements.  As  noted  above,  in 
response  to  the  proposed  rule,  the  Board 
received  approximately  1,800  letters 
from  commenters,  including  members  of 
(iongress,  creditors,  consumer  gron])s, 
trade  associations,  mortgage  and  real 
estate  market  ])articipants,  and 
individual  consumers.  As  of  July  21, 
2011,  the  Dodd-Frank  Act  generally 
transferred  the  Board’s  rulemaking 
authority  for  'I’lLA,  among  other  Federal 
consumer  financial  laws,  to  the  Bnrean. 
Ac:cordingly,  all  comment  letters  on  the 
proposed  rule  were  also  transferred  to 
the  Bnrean.  Materials  submitted  were 
filed  in  the  record  and  are  ])nhlicly 
available  at  http://w\v\v.ivguI(itions.<’ov. 

Through  various  comment  letters  and 
the  Bureau’s  own  collection  of  data,  the 
Bnrean  received  additional  information 
and  new  data  jjertaining  to  the  projjosed 
rule.  Accordingly,  in  May  2012,  the 
Bnrean  reopened  the  comment  period  in 
order  to  solicat  further  comment  on  data 
and  new  information,  including  data 
that  may  assist  the  Bnrean  in  defining 
loans  with  characteri.stics  that  make  it 
ajjpropriate  to  jjresnme  that  the  creditor 
comjdied  with  the  ahility-to-repay 
nupdrements  or  assist  the  Bnrean  in 
assessing  the  benefits  and  costs  to 
consumers,  including  access  to  credit, 
and  covered  persons,  as  well  as  the 
market  share  covered  by,  alt(;rnative 
definitions  of  a  “(jnalified  mortgage.” 
3'he  Bnrean  received  a])|)roximately  100 
comments  in  response  to  the  reopened 
comment  pen  iod  from  a  variety  of 
commenters,  including  creditors, 
consumer  groiqjs,  trade  associations, 
mortgage  and  real  estate  market 
l)articipants,  individuals,  small  entities, 
the  SBA’s  Office  of  Advocacy,  and  FHA. 
As  discussed  in  more  detail  below,  the 


Bnrean  has  considenul  the.se  comments 
in  adojiting  this  final  rule. 

C.  Olhor  liidoinakings 

In  addition  to  this  final  rule,  the 
Bnrean  is  adopting  several  other  final 
rules  and  issuing  one  proposal,  all 
relating  to  mortgage  credit  to  implement 
rtHinirements  of  title  XIV  of  the  Dodd- 
Frank  Act.  The  Bnrean  is  also  issuing  a 
final  rule  jointly  with  other  Federal 
agencies  to  implement  re(|nirements  for 
mortgage  appraisals  in  title  XIV.  Each  of 
the  final  rules  follows  a  proposal  issmul 
in  2011  by  the  Board  or  in  2012  by  the 
Bnrean  alone  or  jointly  with  other 
Federal  agencies.  (Collectively,  these 
proposed  and  final  rules  are  referred  to 
as  the  Title  XIV  Rulemakings. 

•  Ability  to  Repay:  Simnltaneonsly 
with  this  final  rule  (the  2013  A'l’R  Final 
Rule),  the  Bnrean  is  i.ssning  a  projjo.sal 
to  amend  certain  provisions  of  the  final 
ride,  including  by  the  addition  of 
exemptions  for  certain  nonprofit 
creditors  and  certain  homeownership 
stabilization  programs  and  a  definition 
of  a  “(jnalified  mortgage”  for  certain 
loans  made  and  held  in  jiortfolio  by 
small  creditors  (the  2013  A'fR 
Concnrnmt  Frojiosal).  The  Bnrean 
exjiects  to  act  on  the  2013  ATR 
("oncnrnmt  Frojiosal  on  an  exjKxlited 
basis,  so  that  anv  excejitions  or 
adjustments  can  take  effect 
simnltaneonsly  with  this  final  rule. 

•  Escrows:  The.  Bnnxni  is  finalizing  a 
rule,  following  a  March  2011  jirojio.sal 
i.ssned  by  the  Board  (the  Board’s  2011 
Escrows  Fro]K)sal).'‘'  to  imjdement 
certain  jirovisions  of  the  Dodd-Frank 
Act  exjianding  on  existing  rules  that 
require  escrow  accounts  to  he 
e.stahlished  for  higher-jiriced  mortgage 
loans  and  creating  an  exenqition  for 
certain  loans  held  by  creditors  ojierating 
jiredominantly  in  rural  or  nnderserved 
areas,  pursuant  to  'flLA  section  129D  as 
e.stahlished  by  Dodd-Frank  Act  sections 
1401.  1.')  U.S.'C.  1039(1.  The  Bnr(!an’s 
final  rule  is  referred  to  as  the  2013 
Escrows  Final  Rule. 

•  HOEPA:  Following  its  July  2012 
jn'Ojiosal  (the  2012  HOEFA  Proposal),'*^ 
the  Bnrean  is  issuing  a  final  rule  to 
iinjilement  Dodd-Frank  Act 
r(!(]nirements  exjianding  jirotections  for 
“high-cost  mortgages”  under  the 

I  lomeownershij)  and  E(|nity  Protection 
Act  (HOEPA),  jnirsnant  to  TILA  sections 
103(hh)  and  129.  as  amended  by  Dodd- 
Frank  Act  sections  1431  through  1433. 
l.'i  U.S.C.  1002(bb)  and  1039.  The 
Bnrean  also  is  finalizing  rides  to 
inijilement  certain  title  XIV 
reijiiirements  concerning 

7()  I’K  innm  (Mnr.  2.  2011). 

•'■‘77  KR  4!UI00  (Aus-  15.2012). 


homeownershij)  counseling,  including  a 
reijiiirement  that  creditors  jirovide  lists 
of  liomeownershij)  counselors  to 
a))j)licants  for  federally  related  mortgage 
loans,  jmrsnant  to  RESPA  section  .lie), 
as  amended  by  Dodd-Frank  Act  .section 
14.')().  12  U.S.O.  20()4(c).  The  Bureau’s 
final  ride  is  referred  to  as  the  2013 
HOEPA  Final  Ride. 

•  Seivicing:  Following  its  August 
2012  jnojiosals  (the  2012  RESPA 
Servicing  Projiosal  and  2012  TILA 
Servicing  Projiosal),'*  *  the  Bnrean  is 
adojiting  final  rules  to  inijilement  Dodd- 
Frank  Act  requirements  regarding  force- 
jilaced  insurance,  error  re.solntion, 
information  requests,  and  jiayment 
crediting,  as  well  as  requirements  for 
mortgage  loan  jieriodic  statements  and 
adjnstahle-rate  mortgage  reset 
disclosures,  jnirsnant  to  .section  0  of 
RESPA  and  .sections  128.  128 A.  129F. 
and  129G  of  TILA.  as  amended  or 
established  hv  Dodd-Frank  Act  .sections 
1418,  1420,  1403,  and  1404.  12  U.S.C. 
200.1;  1.1  U.S.C.  1038,  1038a,  1039f,  and 
1039g.  'I’lie  Bnrean  akso  is  finalizing 
rules  on  early  intervention  for  troubled 
and  delinquent  consumers,  and  loss 
mitigation  jirocednres.  jinrsnant  to  the 
Bureau’s  authority  under  .section  0  of 
RE.SPA.  as  amemied  by  Dodd-Frank  Act 
.section  1403,  to  establish  obligations  for 
mortgage  servicers  that  it  finds  to  be 
ajijirojiriate  to  carry  out  the  consumer 
jirotection  jnirjioses  of  RESPA,  and  its 
authority  under  section  19(a)  of  RESPA 
to  jirescrihe  rides  necessary  to  achieve 
the  jinrposes  of  RESPA.  The  Bureau’s 
final  rule  under  RESPA  with  resjiect  to 
mortgage  servicing  akso  establishes 
reijiiirements  for  general  servicing 
standards  jiolicies  and  jirocednres  and 
continuity  of  contact  jinrsnant  to  its 
authority  under  section  19(a)  of  RESPA. 
The  Bureau’s  final  rules  are  referred  to 
as  the  2013  RESPA  .Servicing  Final  Rule 
and  the  2013  'I’lLA  Servicing  Final  Rule, 
resjiectively. 

•  Loan  Originator  (Compensation: 
Following  its  August  2012  projiosal  (the 
2012  Loan  Originator  Projidsal),'’-*  the 
Bnrean  is  issuing  a  final  rule  to 
inijilement  jirovisions  of  the  Dodd- 
Frank  Act  requiring  certain  creditors 
and  loan  originators  to  meet  certain 
duties  of  care,  including  (jiialification 
reijiiirements;  reijiiiring  the 
establishment  of  certain  comjiliance 
procedures  by  dejidsitorv  institutions; 
jirohibiting  loan  originators,  creditors, 
and  the  affiliates  of  both  from  receiving 
conijiensation  in  various  forms 
(including  based  on  the  terms  of  the 
transaction)  and  from  sources  other  than 

77  FR  .5720(1  (.Si!pl.  17,  2012)  (RIvSl’A):  77  FR 
57:118  (.Si!|)l.  17.  2012)  (TILA). 

'"»  77  FR  55272  (.Siipl.  7.  2012). 
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the  eonsunier,  witli  sjiecified 
oxeejitions;  and  establishing  restrictions 
on  inandatorv  arl)itration  and  financing 
of  single  preininin  credit  insurance, 
pursuant  toTlLA  sections  129H  and 
129(]  as  established  by  Dodd-Frank  Act 
.sections  1402.  1403,  and  1414(a).  Ifi 
l)..S.{;.  10301),  1030c.  The  Hnrean’s  final 
ride  is  referred  to  as  the  2013  Loan 
Originator  Final  Rule. 

•  Appro/.s'o/.s:  The  Bureau,  jointly 
with  other  Federal  agencies is  issning 
a  final  ride  iinpleinenting  Dodd-Frank 
Act  reijiiireinents  concerning  ajijirai.sals 
for  higher-risk  mortgages,  jnirsiiant  to 
TIFA  section  12011  as  estahli.shed  by 
Dodd-Frank  Act  section  1471.  15  U.S.C. 
1030h.  This  rule  follows  the  agencies’ 
August  2012  joint  pro|)o.sal  (the  2012 
Interagency  Apjiraisals  Proposal).'''*  The 
agencies’  joint  final  ride  is  referred  to  as 
the  2013  Interagency  Appraisals  Final 
Rule.  In  addition,  following  its  Angn.st 
2012  pro])o.sal  (the  2012  I-ICOA 
Ajipraisals  Projiosal),"^  the  Bureau  is 
issning  a  final  rule  to  implement 
provisions  of  the  Dodd-Frank  Act 
reipiiring  that  creditors  provide 
ajiplicants  with  a  free  cojiy  of  written 
appraisals  and  valuations  developed  in 
connection  with  ap])lications  for  loans 
secured  by  a  first  lien  on  a  dwelling, 
jinrsnant  to  .section  701(e)  of  the  Fipial 
Credit  ()|)portnnity  Act  (l'XX)A)  as 
amended  liy  Dodd-Frank  Act  section 
1474.  15  U.S.C.  l()01(e).  The  Bureau’s 
linal  rule  is  referred  to  as  the  2013 
1XX)A  A])prai.sals  Final  Ride. 

The  Bureau  is  not  at  this  time 
finalizing  pro|)osals  concerning  various 
disclosure  re(|inrements  that  were 
added  by  title  XIV  of  the  Dodd-Frank 
Act.  integration  of  mortgage  disclosures 
under  TILA  and  RFSPA,  or  a  simpler, 
more  inclusive  definition  of  the  finance 
charge  for  i)nr|)oses  of  disclosures  for 
clo.sed-end  mortgage  transactions  under 
Regulation  Z.  'Fhe  Bureau  exjiects  to 
finalize  these  projio.sals  and  to  consider 
whether  to  adjust  regulatory  thresholds 
under  the  Title  XIV  Rulemakings  in 
connection  with  any  change  in  the 
calculation  of  the  finance  charge  later  in 
2013,  after  it  has  conijileted  quantitative 
te.sting,  and  any  additional  qualitative 
testing  deemed  approjiriate,  of  the  forms 
that  it  ])roj)o.sed  in  )nly  2012  to  combine 
TIFA  mortgage  disclosures  with  the 
good  faith  estimate  (RFSPA  CFF)  and 
.settlement  .statement  (RFSPA  settlement 
statement)  required  under  the  Real 


'•■■’.SpiMlIiciilly.  till!  Hi)ai(l  ol  (aivcrnois  ot  lla; 
l''(!(li!i'al  R(!s<!rv(!  .SvsUiiii.  llu;  Ollico  ol  llui 
(^)m|)ln)ll(!r  ol  llii!  taimaicy.  Ilii!  I-'tMloral  Doposil 
insuranco  (Corporation.  ll)o  National  (Crodit  Union 
Administration,  and  tin!  F(Hl(M'al  llonsin”  Kinanco 
Ajiiaicy. 

'■‘•77  FK  54722  (.Sopt.  5.  2012). 

'•7  77  FK  50:t!K)  (Alls-  21.  2012). 


Fstate  Settlement  Procedures  Act, 
inirsiiant  to  Dodd-Frank  Act  section 
1032(0  <111(1  sections  4(a)  of  RFSPA  and 
105(h)  of  TILA,  as  amended  by  Dodd- 
Frank  Act  .sections  1008  and  ilOOA, 
respectively  (the  2012  'I’lFA-RlvSPA 
Proposal)  '*"  Accordingly,  the  Bureau 
already  has  issued  a  final  ride  delaying 
im|)l(!mentation  of  vtirions  affected  title 
XIV  disclosure  provisions.'*"  The 
Bureau’s  ajiproaches  to  coordinating  the 
implementation  of  the  Title  XIV 
Rulemakings  .md  to  the  finiince  charge 
proposal  are  discussed  in  turn  below. 

Coordinated  Implementation  of  Title 
XIV  Rulemakings 

As  noted  in  all  of  its  foregoing 
proposals,  the  Bureau  regards  each  of 
the  Title  XIV  Rulemakings  as  affecting 
aspects  of  the  mortgage  industry  and  its 
regulations.  Accordingly,  as  noted  in  its 
proposals,  the  Bureau  is  coordinating 
carefully  the  Title  XIV  Rulemakings, 
particularly  with  respect  to  their 
effective  dates.  3’he  Dodd-Frank  Act 
requirements  to  he  im|)lemented  by  the 
Title  XIV  Rulemakings  generally  will 
take  effect  on  jannary  21, 2013,  unless 
final  rules  implementing  those 
reipiirements  are  issued  on  or  before 
that  date  and  ])rovide  for  a  different 
effective  date.  .See  Dodd-Frank  Act 
section  1400(c).  15  U.S.C.  1001  note.  In 
addition,  some  of  the  Title  XIV 
Rulemakings  are  to  take  effect  no  later 
than  one  year  after  they  are  i.ssued.  Id. 

The  comments  on  the  ajipropriate 
effective  date  for  this  final  rule  are 
discu.ssed  in  detail  below  in  part  \M  of 
this  notice.  In  general,  however, 
consumer  advocates  re(pie.sted  that  the 
Bureau  put  the  protections  in  the  Title 
XIV  Rulemakings  into  effect  as  .soon  as 
practicable.  In  contrast,  the  Bureau 
received  some  industry  comments 
indicating  that  implementing  so  many 
new  recjiiirements  at  the  same  time 
would  create  a  significant  cnmulative 
burden  for  creditors.  In  addition,  many 
commenters  also  acknowledged  the 
advantages  of  implementing  multiple 
revisions  to  the  regulations  in  a 
coordinated  fashion.^"  'I’liiis,  a  tension 


'■»77  FK  51 1  l(i  (Aii<-.  22.  2012). 

'■■'77  FK  70105  (Nov.  22.  2012). 

■"Ol  till!  sovoral  liiiiil  ruliJS  adoptiMl  imilor 

iIh!  I'illo  XIV  Kul(!in!ikin»s.  six  (Milail  ainondinonts 
to  Kogulatio))  /..  with  llui  only  i!X(:(!plion.s  Ixiing  Iho 
2012  KF.Sl’A  .Sorvicing  F’inal  Kuh;  (Kogidalion  X) 
and  till!  2012  FUOA  Appraisals  Final  Kuht 
(Kogulation  li):  tin;  2012  IIOFI’A  F'inal  Kuloalso 
ainonds  Kogulation  X.  in  addition  to  Kogulation 
llu!  six  K(!gulation  Z  final  rulos  involvo  nuinorous 
in.stancos  of  intiusocting  provisions,  (utlior  by  oross- 
rolbriiiicos  to  oaoh  otiua  's  provisions  or  bv  adopting 
parall(!l  provisions,  llius.  adopting  soino  of  tboso 
ainondinonts  witbout  also  adopting  cortain  otbor. 
olo.sU  v  rolatod  provisions  would  cnsito  signifioant 
tocbnioal  issuos.  c.g..  now  ))rovisions  containing 
cross-roforoncos  to  otbor  provisions  that  do  not  yot 


exi.sts  between  coordinating  the 
adoption  of  the  Title  XIV  Rulemakings 
and  facilitating  industry’s 
implementation  of  such  a  large  set  of 
new  nujnirements.  Some  have  suggested 
that  the  Buriniu  resolve  this  tmision  by 
adoj)ting  a  .setpienced  implementation, 
while  others  have  retpiestiul  that  the 
Bureau  simply  provide  a  longer 
implementation  period  for  all  of  the 
final  rules. 

The  Bureau  recognizes  that  many  of 
the  new  jirovisions  will  require 
creditors  to  make  changes  to  automated 
.systems  and.  further,  that  most 
administrators  of  large  systems  are 
reluctant  to  make  too  many  changes  to 
their  systems  at  once.  At  the  same  time, 
however,  the  Bureau  notes  that  the 
Dodd-Frank  Act  estahli.shed  virtually  all 
of  these  changes  to  in.stitntions’ 
compliance  resjionsihilities,  and 
contemj)lated  that  they  he  implemented 
in  a  relatively  short  jieriod  of  time.  And, 
as  already  noted,  the  extent  of 
interaction  among  many  of  the  Title  XIV 
Rulemakings  nece.ssitates  that  many  of 
their  provisions  take  effect  together. 
Finally,  notwithstanding  commenters’ 
expressed  concerns  for  cumnlative 
burden,  the  Bureau  ex])ect.s  that 
creditors  actually  may  realize  some 
efficiencies  from  adapting  their  svstems 
for  conqiliance  with  multiple  new, 
closely  related  reijuirements  at  once, 
esjiecially  if  given  sufficient  overall 
time  to  do  so. 

Accordingly,  the  Bureau  is  reijuiring 
that,  as  a  general  matter,  creditors  and 
other  affected  persons  begin  complying 
with  the  final  rules  on  )anuary  10,  2014. 
As  noted  above,  section  1400(c)  of  the 
Dodd-l'Tank  Act  requires  that  some 
])rovisions  of  the  Title  XIV  Rulemakings 
take  effect  no  later  than  one  year  after 
the  Bureau  issues  them.  Accordingly, 
the  Bureau  is  establishing  January  10, 
2014,  one  year  after  issuance  of  this 
final  rule  and  the  Bureau’s  2013 
Fscrows  and  HOEFA  Final  Rules  [i.e., 
the  earliest  of  the  title  XIV  final  rides), 
as  the  baseline  effective  date  for  mo.st  of 
the  3'itle  XIV  Rulemakings.  The  Bureau 
believes  that,  on  balance,  this  ajiproach 
will  facilitate  the  implementation  of  the 
rules’  ()verlaj)])ing  provisions,  while 
also  affording  creditors  sufficient  time 
to  implement  the  more  complex  or 
resource-intensive  new  requirements. 

'I’he  Bureau  has  identified  certain 
rulemakings  or  selected  aspects  thereof, 
however,  that  do  not  pre.sent  significant 
implementation  burdens  for  iiulustrv. 
Accordingly,  the  Bureau  is  setting 


(!xist.  wbicti  could  undonnino  Ibn  iibililv  of 
ciudilors  niid  otbor  iiarlios  subject  to  Ibo  ruhis  to 
luubii'stiiud  tbeir  obli^iitions  ;iud  iuipiciuout 
appropriato  .systems  cbau<>es  iu  an  intef>rated  and 
(illicieut  maiiner. 
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earlier  eff'eetivci  dates  for  tliose  final 
rules  or  certain  aspects  thereof,  as 
applicable.  Those  effective  dates  are  set 
forth  and  explained  in  the  Federal 
Registers  notices  for  tho.se  final  rules. 

More  Inclusive  Finance  (iharge  Fropo.sal 

As  noted  above,  the  Bnnxui  pro])o.se{l 
in  the  2012  TILA-RFSFA  Proposal  to 
make  the  definition  of  finance  charge 
more  inclusive,  thus  r(;nd(!ring  the 
finance!  charge  and  annual  percentage 
rate  a  more  useful  tool  for  consumers  to 
comjjare  the  co.st  of  credit  across 
different  alternatives.  77  FR  .'51110. 

51143  (Aug.  23,  2012).  Because  the  new 
definition  would  include  additional 
costs  that  are  not  currently  counted,  it 
woidd  can.se  the  finance  charges  and 
APRs  on  many  affected  transactions  to 
increa.se.  This  in  turn  could  cause  more 
such  transactions  to  become  .subject  to 
various  compliance  regimes  under 
Regulation  Z.  Specifically,  the  finance 
charge  is  central  to  the  calculation  of  a 
transaction’s  “points  and  fees,”  which 
in  turn  has  been  (and  remains)  a 
coverage  threshold  for  the  .s])ecial 
protections  afforded  “high-cost 
mortgag(!.s“  umhir  HOFPA.  Points  and 
fees  also  will  he  subject  to  a  3-])ercent 
limit  for  purposes  of  determining 
whether  a  transaction  is  a  “(lualified 
mortgage”  under  this  final  rule. 
Meanwhile,  the  APR  .serves  as  a 
coverage  threshold  for  HOEPA 
protections  as  well  as  for  certain 
protections  afforded  “higher-pric:ed 
mortgage  loans”  under  §  102(5.35, 
including  the  mandatory  escrow 
account  reepdrements  being  amended  hv 
the  2013  Escrows  Final  Rule.  Finally, 
hecan.se  the  2013  Interagency  Ajjpraisals 
Final  Rule  n.ses  the  same  APR-hased 
coverage  test  as  is  used  for  identifying 
higher-priced  mortgage  loans,  the  APR 
affects  that  rulemaking  as  well.  3’hu.s, 
the  proposed  more  inclusive  finance 
charge  would  have  had  the  indirect 
effect  of  increasing  coveriige  under 
1 KIEPA  and  the  escrow  and  apjjraisal 
reejnirements  for  higher-jjriced  mortgage 
loans,  as  well  as  decreasing  the  numher 
of  tran.sactions  that  may  he  ciualified 
mortgage.s — even  holding  actual  loan 
terms  con.stant — simjjly  hecan.se  of  the 
increase  in  calcidated  finance  charges, 
and  consecpiently  APRs,  for  closed-end 
mortgage  tran.sactions  generally. 

As  noted  above,  these  expanded 
coverage  conscicpiences  wen!  not  the 
iident  of  the  more  inclusive  finance 
charge  proijosal.  Accordingly,  as 
discussed  more  extensivelv  in  the 
Escrows  Proj)osal,  the  HOEPA  Pro])osal, 
the  ATR  Proposal,  and  the  Interagency 
Appraisals  Proposal,  the  Board  and 
suhsecjiiently  the  Bureau  (and  other 
agenci(!s)  sought  comment  on  certain 


adjustments  to  the  affected  regnlatorv 
thresholds  to  counteract  this 
unintended  effect.  First,  the  Board  and 
then  the  Bunxm  proposed  to  adopt  a 
“transaction  coverage  rate”  for  use  as 
the  metric  to  determine  cov(!rage  of 
these  regimes  in  place  of  the  APR.  'I'he 
tran.saction  coverage!  rati!  would  have 
h(!en  calculated  .solely  for  coverage 
determination  j)urpo.ses  and  would  not 
have  been  disclosed  to  consumers,  who 
still  would  have  received  only  a 
disclosure  of  the  expanded  APR.  'I'he 
tran.saction  coverage  rate  calculation 
would  exclude  from  the  ])rei)aid  finance 
charge  all  costs  otherwi.se  included  for 
pmposes  of  the  APR  calcidation  except 
charges  retained  by  the  creditor,  any 
mortgage  broker,  or  any  affiliate  of 
either.  Similarly,  the  Board  and  Bureau 
proposed  to  rever.se  the  effetds  of  the 
more  inclusive  finance  charge  on  the 
calculation  of  points  and  fees;  the  ]K)int.s 
and  fees  figure  is  calculatiul  only  as  a 
HOEPA  and  ijnalified  mortgage  coverage 
metric  and  is  not  di.sclosed  to 
con.snmers.  'Fhe  Bureau  also  sought 
comment  on  other  potential  mitigation 
measures,  such  as  adjusting  the  nnmeric 
thri!.shoId.s  for  particular  compliance 
r(!gime.s  to  account  for  the  general  shift 
in  aflected  transactions’  APRs. 

The  Bureau’s  2012  TILA-RESPA 
Proposal  sought  comment  on  whether  to 
finalize  the  more  inclnsivi!  finance 
charge  pro])o.saI  in  conjunction  with  the 
Title  XIV  Rulemakings  or  with  the  rest 
of  the  TIEA-RESPA  Propo.sal 
concerning  the  integration  of  mortgage 
disclosure  forms.  77  FR  5111(5,  51125 
(Aug.  23,  2012).  Upon  additional 
consiileration  and  review  of  comments 
received,  the  Bureau  decided  to  defer  a 
decision  whether  to  adopt  the  more 
inclusive  finance  charge  proj)osal  and 
any  related  adju.stments  to  regnlatorv 
thre.sholds  until  it  later  finalizes  the 
TIEA-RESPA  Proposal.  77  FR  54843 
(Sept.  (5.  2012):  77  FR  54844  (Sept.  (5. 

201 2).^'  Accordingly,  this  final  rule  and 
the  2013  Escrows,  llOEPA,  and 
Interagency  Aj)j)raisal.s  l-'inal  Rules  all 
are  (l(!ferring  any  action  on  their 
res])ective  pro])o.sed  adjustments  to 
r(!gu  lat  ory  t hresholds. 

IV.  Legal  Authority 

Till!  final  rule  was  issued  on  )anuarv 
10,  2013,  in  accordance  with  12  UF'R 
1074.1.  'The  Bureau  issued  this  final  ride 
])nr.snant  to  its  authority  under  TILA 
and  the  Dodd-Frank  Act.  See  TILA 
section  l()5(a),  15  U.S.C.  l(i()4(a).  On 

I’liosc!  noticui.s  oxIoikIikI  llio  coiiinioiil  period  on 
till!  inoro  inclu.siv'f;  iiniinct!  cliiirgo  and 
cormsponding  rogulalorv  llira.slidld  adjustinonl.s 
iiiidor  llu!  2012  TII.A-Ki;.SI»A  and  HOKI'A 
t’r()|)osals.  tl  did  nol  cliangi;  any  ()tln!|-  aspacl  of 
oitlior  proposal. 


July  21. 2011,  .section  10(51  of  the  Dodd- 
Frank  Act  transferred  to  the  Bureau  the 
“consumer  financial  jirotection 
functions”  jnevionsly  vested  in  c(!rtain 
other  I'ederal  agencies,  including  the 
Board.  'The  term  “consumer  financial 
protection  function”  is  defined  to 
include  “all  authority  to  |)re.scrihe  rules 
or  issue  orders  or  guidelines  pursuant  to 
any  Federal  consumer  financial  law, 
including  ])erforming  apjiropriate 
functions  to  promulgate  and  review 
such  rules,  orders,  and  guidelines.”  7- 
TILA  is  defined  as  a  Federal  consumer 
financial  law.^-*  Accordingly,  the  Bureau 
has  authority  to  i.ssne  regulations 
pursuant  to  TILA. 

A.  TILA  AhiIity-to-IIe})av  and  Qualifiad 
Mortgage  Provisions 

As  discu.ssed  above,  the  Dodd-Frank 
Act  amended  TILA  to  generally  prohibit 
a  creditor  from  making  a  residential 
mortgage  loan  without  a  reasonable  and 
good  faith  determination  that,  at  the 
time  the  loan  is  consummated,  the 
consumer  has  a  riuisonahle  ability  to 
repay  the  loan,  along  with  taxes, 
insurance,  and  asse.ssments.  'TILA 
section  12()C(a),  15  U.S.C.  I(i3!)c(a).  As 
descrih(!d  below  in  part  IV. B,  the  Bureau 
has  authority  to  prescribe  regulations  to 
carry  out  the  purposes  of  TILA  ])nr.suanl 
to  'TILA  section  l()5(a).  15  U.S.C. 
l(5l)4(a).  In  parlicidar,  it  is  the  purpose 
of  TILA  .section  129C.  as  amended  hv 
the  Dodd-Frank  Act,  to  a.ssnre  that 
consumers  ari!  off(!red  and  receive 
residential  mortgage  loans  on  terms  that 
rea.sonahly  reilect  their  ability  to  rejiay 
the  loans  and  that  are  imderstandahle 
and  not  unfair,  deceptive,  and  ahnsive. 
'TILA  section  12‘)B(a)(2);  15  U.S.C. 
I(i39h(a)(2). 

The  Dodd-Frank  Act  also  provides 
creditors  originating  “ijiialified 
mortgage.s”  s})ecial  jnotection  from 
liability  under  the  ability-to-rejiay 
reijuirements.  'TILA  section  129C(h),  15 
U.S.C.  l(539c(h).  TILA  generally  defines 
a  “(lualified  mortgage”  as  a  residential 
mortgage  loan  for  which:  the  loan  does 
not  contain  negative  amortization, 
interest-only  payments,  or  balloon 
payments:  the  term  does  not  exceed  30 
years:  the  points  and  fees  generally  do 
not  exceed  three  iiercent  of  the  loan 
amount:  the  income  or  a.ssets  ari! 
consid(!red  and  verified:  and  the 
underwriting  is  ha.sed  on  the  maximum 
rate  during  the  first  five  years,  uses  a 

7-'  12  .-i.skKhKi). 

l)()(l(l-Knmk  Act  sciclion  1002(14).  12  ll..S.(:. 
.^4K1(14)  (cl(!t'inin^  "lAHliMiil  consuinor  fin<uu:i<il 
law"  lo  iiicituic  llio  ■■(!nimu!ral(ut  (:(iiisuiiii!r  law.s" 
and  till!  provisions  of  litlo  X  of  llio  Doitil-I'rank  Act). 
DodiTFraiik  Act  soclion  1002(12).  12  U.S.C. 

,')4K1(12)  (dofiiiiii^  "oiiuiiioralod  coiisiiiiior  laws"  lo 
iiicludo  TILA). 
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j)aymenf  .schedule  that  fully  ainurlizes 
the  loan  over  the  loan  term,  and  takes 
into  account  alt  mortgage-related 
obligations.  TILA  .section  129(;(l))(2j,  I.! 
lI.,S.(k  l(i2‘)c(h)(2).  In  addition,  to 
constitute  a  (]ualified  mortgage  a  loan 
must  m(!et  “any  guidelines  or 
regulations  established  by  the  Bureau 
relating  to  ratios  of  total  monthly  debt 
to  monthly  income  or  alternative 
iiKiasures  of  ability  to  ])ay  regular 
expenses  after  payment  of  total  monthly 
debt,  taking  into  account  the  income 
levels  of  the  borrower  and  such  other 
factors  as  the  Bureau  may  det(!rmine  are 
relevant  and  consi.stent  with  the 
])urpo.ses  descrilHul  in  [TILA  section 
129C(h}(3}(B)(i)l.“ 

The  Dodd-Frank  Act  also  ])rovides  the 
Bureau  with  authority  to  ])rescrihe 
regulations  that  revi.se.  add  to.  or 
subtract  from  the  criteria  that  define  a 
(lualified  mortgage  upon  a  finding  that 
such  regulations  are  necessary  or  ])rojK;r 
to  ensure  that  resjionsihle.  affordable 
mortgage  credit  remains  available  to 
consumers  in  a  manmir  consistent  with 
the  purposes  of  the  ahility-to-repay 
nuiuirements;  or  are  n(!C(;ssarv  and 
appropriate  to  effectuate  the  pur])o.ses  of 
the  ahility-to-repay  re(|uirements,  to 
j)revent  circumvention  or  evasion 
theniof.  or  to  facilitate  comi)liance  with 
ril.A  sections  129B  and  129(k  TILA 
.section  129(Xb)(3)(B)(i),  l.'i  lI..S.(i. 
1(i39c(l))(3)(Bl(il.  In  addition,  TILA 
.section  129(i(h)(9l(A)  provides  the 
Bureau  with  authority  to  prescribe 
r(!gulations  to  carry  out  the  j)urpo.ses  of 
the  (jualified  mortgage  provisions,  such 
as  to  ensure  that  resi)onsil)le.  affordable 
mortgage  credit  remains  available  to 
consumers  in  a  manner  consistent  with 
the  purposes  of  TILA  .section  129(L 
TILA  section  129(i(h)(2)(A),  l.'i  II.S.C. 
1939c(hl(3}(Al.  As  discus-sed  in  the 
section-hy-section  :malvsis  below,  the 
Bureau  is  i.ssuing  certain  ])rovisions  of 
this  rule  pursuant  to  its  authority  under 
TILA  section  129(;(l)l(3)(BKi). 

Tim  Dodd-Frank  Act  provides  tlu; 
Bureau  with  other  sjjecific  grants  of 
rulewriting  authority  with  respect  to  the 
ahility-to-repay  and  (lualified  mortgage 
provisions.  With  respect  to  the  ability- 
to-re])ay  provisions,  'I’lLA  section 
129(Ua}(())(D)(i}  through  (iii)  ])rovides 
that  when  calculating  the  ])ayment 
obligation  that  will  he  used  to  determine 
whether  the  consumer  can  repay  a 
covered  transaction,  the  cretlitor  must 
us(!  a  lully  amortizing  ])ayment  .schedule 
and  assume  that:  (Ij  'Lhe  loan  proceeds 
are  fully  di.shurscul  on  the  date  the  loan 
is  consummated;  (2}  the  loan  is  repaid 
in  suh.stantially  etiual,  monthly 
amortizing  jjayments  for  j)rinci])al  and 
interest  over  the  entire  term  of  the  loan 
with  no  balloon  j)ayment;  and  (3)  the 


interest  rate  over  the  entire  term  of  the 
loan  is  a  fixed  rate  ecpial  to  the  fully 
imhixed  rate  at  the  time  of  the  loan 
closing,  without  considering  the 
introductory  rate.  I.'i  l]..S.(L 
1(i39c(a)((i)(D)(i)  through  (iii).  However. 
TILA  section  12‘)('.(a)((i)(D)  authorizes 
the  Bureau  to  pre.scrihe  regulations  for 
calculating  the  payment  obligation  for 
loans  that  recpdre  more  rapid  repayment 
(including  balloon  paynuints),  and 
which  have  an  annual  perceidage  rale 
that  does  m)l  excecul  a  certain  rale 
threshold,  l.'i  IJ.S.CL  l(i39c(a)((i)(D). 

With  res])ect  to  tin;  (lualiluul  mortgage 
provisions,  the  Dodd-Frank  Act  contains 
several  specific  grants  of  rulewriting 
authority.  First,  as  described  above,  for 
]nu'poses  of  defining  “ciualified 
mortgage.”  TILA  .sec;tion 
129C(b)(2)(A)(vi)  provides  the  Bureau 
with  authority  to  establish  guidelines  or 
regulations  relating  to  monthly  deht-to- 
income  ratios  or  alternative  measures  of 
ability  to  pay.  Second,  TILA  section 
129(](h)(2)(D)  provides  that  the  Bureau 
shall  prescribe  rules  adju.sting  the 
(pialified  mortgagi!  points  and  fees 
limits  described  above  to  ))ermit 
creditors  that  extend  smaller  loans  to 
meet  the  nujuirements  of  the  (|ualified 
mortgage  ])rovisions.  l.'i  H.S.C. 
1(j3‘h:(h)(2)(D)(ii).  In  ])re.scrihing  such 
rules,  the  Bureau  must  consider  their 
potential  impact  on  rural  anias  and 
other  areas  where  home  values  an; 
lower.  IcJ.  'Lhird,  TILA  section 
129(i(b)(2)(E)  ])rovide.s  the  Bureau  with 
authority  to  include  in  the  definition  of 
“(jualified  mortgage”  loans  with  balloon 
payment  f(;atur(;s,  iftho.se  loans  meet 
certain  underwriting  criteria  and  are 
originated  by  cnnlitors  that  oj)erate 
pnidominantly  in  rural  or  underserved 
areas,  have  total  annual  r(!.sidential 
mortgage  originations  that  do  not  exceed 
a  limit  .set  by  the  Bureau,  and  nunit  any 
a.s.set  size  threshold  and  any  other 
crit(iria  as  the  Burtjau  may  establish, 
consi.stent  with  the  |)ur|K).ses  of  TILA. 

1.5  II.S.C.  l(i39c(b)(2)(E).  As  discu.ssed 
in  the  .section-hy-.section  analysis  below, 
the  Bureau  is  issuing  c(;rtain  jirovisions 
of  this  rule  jmrsuant  to  its  authority 
under 'LILA  .s(u:tion.s  129C(a)((i)(D), 
(b)(2)(A)(vi),  (1))(2)(D),  and  (1))(2)(E). 

B.  Othur  BuUunakini’  and  Exception 
Anihoritias 

This  final  rule  also  reli(;s  on  oth(;r 
rulemaking  and  (JXce|)tion  authorities 
s|)(!cifically  grantcui  to  the  Bur(?au  bv 
TIl.A  and  ihe  Dodd-Frank  Act, 
including  the  authoriti(!.s  discu.s.sed 
Ixdow. 

TILA 

TILA  saciion  l()5((i).  As  amended  by 
the  Dodd-Frank  Act,  'LILA  section 


l().5(a),  1.5  II.S.C.  l(j()4(a),  dirijcts  the 
Bur(uiu  to  ])rescribe  n^gulations  to  carry 
out  the  j)urj)oses  of 'LILA,  and  j)rovides 
that  such  r(!gulations  may  contain 
additional  nupdrements,  cla.ssifications, 
differentiations,  or  otluir  |)rovi.sions,  and 
may  jjrovide  for  such  adjustments  and 
(;xce])tion.s  for  all  or  any  class  of 
transactions  that  the  Bureau  judges  are 
iKicessary  or  j)ro|)er  to  efhictuate  the 
jnir|)o.ses  of  TILA.  to  ])rev(!nt 
circumvention  or  evasion  thereof,  or  to 
facilitate  com])liance  thennvith.  A 
l)uri)ose  of  TILA  is  “to  assure  a 
meaningful  disclosure  of  credit  terms  .so 
that  the  consumer  will  he  able  to 
comj)are  more  readily  the  various  crcKlit 
terms  available  to  him  and  avoid  the 
uninformed  use  of  credit.”  TILA  section 
102(a),  15  II.S.C.  lOOKa).  This  .staKul 
j)urjK),se  is  informed  by  Congress’s 
finding  that  “economic  .stabilization 
would  b(;  enhanced  and  the  comjietition 
among  the  various  financial  in.stitutions 
and  otluM'  firms  engaged  in  the 
(ixtcmsion  of  consumer  credit  would  be 
.strengthemxl  by  the  infornuKl  use  of 
credit!. I”  TILA  section  l()2(a).  'rhus, 
strengthened  comjKitition  among 
financial  in.stitutions  is  a  goal  of  TILA, 
achieved  through  the  effectuation  of 
TlLA’s  juirposes. 

Hi.storically,  'LILA  siiction  l()5(a)  has 
servcul  as  a  broad  source  of  authority  for 
ruhis  that  jjromote  the  iidormed  use  of 
credit  through  recjuinul  disclosures  and 
substantive  regidation  of  certain 
juactices.  llowciver,  Dodd-Frank  Act 
s(u:tion  llOOA  clarifitHl  the  Bureau’s 
.section  l()5(a)  authority  by  amending 
that  scjction  to  jirovide  {?x])ress  authority 
to  jjrescrihe  regulations  that  contain 
“additional  recjuirements”  that  the 
Bureau  finds  are  n(;ce.ssary  or  jirojier  to 
(dfectuate  the  ])ur])os(;.s  of  TILA,  to 
jmn'ent  circumvcaition  or  evasion 
thereof,  or  to  facilitate  com])liance 
therewith.  This  amendment  clarified  the 
aidhority  to  (ixercise  TILA  section 
l()5(a)  to  jirescribe  recjidrements  beyond 
tho.se  s])CH;ifically  li.sted  in  the  .statute 
that  me(;t  the  standards  outlined  in 
section  105(a).  The  Dodd-Frank  Act  also 
clarified  the  Bununi’s  rulemaking 
authority  over  high-cost  mortgages 
under  HOEFA  j)ursuant  to  .s(?ction 
l()5(a).  As  amended  by  the  Dodd-Frank 
Act,  'LILA  section  105(a)  authority  to 
make  adjustments  and  exce])tions  to  the 
nujuirements  of  TILA  ajijilies  to  all 
transactions  subject  to  'LILA,  excej)! 
with  n^sjject  to  the  substantive 
jjrovisions  of  TILA  section  129,  15 
11..S.C.  1039,  that  a])])ly  to  the  high-cost 
mortgages  defined  in  TILA  section 
103(hh),  15  II.S.C.  1002(bb). 

TILA,  as  amended  by  the  Dodd-Frank 
Act,  .statcis  that  it  is  the  jmrjjo.se  of  the 
ahility-to-re])ay  recjidrements  of  TILA 


(i422 


Federal  Register/ Vol.  78,  No.  20 / Wednesday,  January  30,  201 3 /Rules  and  Regulations 


.section  129C  to  a.ssure  that  consumers 
are  offered  and  receive  residential 
mortgage  loans  on  terms  that  reasonahly 
reflect  their  ability  to  rej)ay  the  loans 
and  that  are  miderstandahh!  and  not 
unfair,  deceptive,  or  abusive.  I'lLA 
.section  12nH(a)(2).  The  Bunuui 
inter])rets  this  addition  as  a  mnv 
])urpose  of  riLA.  'rherefore,  the  Bureau 
l)(;lieves  that  its  authority  under 'I’lI.A 
.section  1().'j(a)  to  make  exc:epfions, 
adjustments,  and  additional  provisions, 
among  other  things,  that  the  Bureau 
finds  are  necessarv  or  })roper  to 
effectuate  the  purposes  of  TILA,  to 
])revent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance 
therewith  a])plies  with  respcict  to  the 
purpose  of  section  129C  as  well  as  the 
purpose  described  in  section  TILA 
s(?ction  12t)B(a)(2). 

'fhe  jiurpose  of  TILA  section  129(1  is 
informed  by  the  findings  articulated  in 
.s(!Ction  129B(a)  that  ec;onomic 
stabilization  would  he  enhancc^d  by  the 
protection,  limitation,  and  ri!gulation  of 
the  terms  of  residential  mortgage  c;redit 
and  the  practices  related  to  such  credit, 
while  ensuring  that  rcjsponsihle  and 
affordable;  mortgage  credit  rem;nns 
available  to  consumers. 

As  discussed  in  the  sc;clion-l)y-.section 
analysis  below,  the  Bur(;au  is  i.ssuing 
regulations  to  carry  out  'ril.A's 
]iurpo.ses.  including  such  additional 
r(;(iuir(;ments,  adjustm(;nts,  and 
(;xceptions  as,  in  the  Bur(;au’s  judgment, 
are  necessary  and  ]iro])er  to  carrv  out 
the  })urposes  of  TILA,  prevent 
circumvention  or  evasion  therc;of,  or  to 
facilitate  compliance  th(;rc;with.  In 
developing  these  asj)(;cts  of  the  final 
rule  j)ursuant  to  its  authority  under 
TILA  section  l().'i(a),  the  Bureau  has 
considered  the  purposes  of  TILA, 
including  the  purposes  of  TILA  .section 
129CL  and  the  findings  of  TILA, 
including  strengthening  competition 
among  financial  institutions  and 
jjromoting  economic  stabilization,  and 
the  findings  of  TILA  section  129B(a)(l), 
that  economic  stabilization  would  he 
enhanced  by  the  protection,  limitation, 
and  regulation  of  the;  terms  of 
residential  mortgage  credit  and  the 
practices  relatecl  to  such  credit,  while 
ensuring  that  re.s])onsihle,  affordable 
mortgage  credit  remains  available  to 
consumers.  'Fhe  Bureau  believes  that 
ens\iring  that  mortgage  credit  is  offered 
and  received  on  terms  consumers  can 
afford  ensures  the  availability  of 
responsible,  affordable  mortgage  credit. 

TILA  section  12f)I3(H).  Dodd-Frank  Act 
section  14()5(a]  amended  TILA  to  add 
new  section  129B(e),  l.'i  U.S.C. 
l()39B(e).  That  .section  authorizes  the 
Bureau  to  prohibit  or  condition  terms, 
acts,  or  practices  relating  to  residential 


mortgage  loans  that  the  Bureau  finds  to 
he  abusive,  unfair,  deceptive,  predatorv, 
nec:essarv  or  i)roper  to  ensure  that 
r(;s])onsil)le,  affordable  mortgage  credit 
remains  available  to  consumers  in  a 
manner  consistent  with  the  ])urpo.ses  of 
TILA  .section  129(’„  necessarv  or  ])roper 
to  effectuate  the  ])ur])os(;s  of  sections 
129B  and  129(1,  to  i)revent 
cdrcaunvention  or  evasion  thereof,  or  to 
facilitate  compliance  with  such 
sections,  or  are  not  in  the  interest  of  the 
consumer.  In  developing  rules  under 
riLA  section  129B(e),  the  Bureau  has 
considered  whether  the  rules  are  in  the 
interest  of  the  consumer,  as  required  hv 
the  statute.  As  discussed  in  the  section- 
hy-section  analysis  below,  the  Bureau  is 
issuing  ])ortions  of  this  rule  pursuant  to 
its  authoritv  under  TILA  section 
129B(e). 

The  Dodd-Frank  Act 

Dodd-Frank  Act  section  Il)22(b}. 
Section  1{)22(1))(1)  of  the  Dodd-Frank 
Act  authorizes  the  Bureau  to  prescribe 
rules  “as  may  he  necessary  or 
appropriate  to  enable  the  Bureau  to 
administer  and  carry  out  tin;  jmrposes 
and  ohjectiv(;s  of  the  Federal  consumer 
financial  laws,  and  to  prevent  evasions 
thereof.”  12  IJ.S.d.  .‘).'il2(l))(l).  TILA  and 
title  X  of  the  Dodd-Frank  Act  are 
Federal  consumer  financial  laws. 
Accordingly,  the  Bureau  is  exercising  its 
authority  under  Dodd-Frank  Act  section 
1922(1))  to  prescribe  rules  that  carry  out 
the  purpo.ses  and  objectives  of  TILA  and 
title  X  and  prevent  evasion  of  those 
laws. 

V.  Section-by-Seclion  Analysis 

Section  1026.25  Record  Retention 
25(a)  (General  Rule 

Section  1419  of  the  Dodd-lTank  Act 
revised  TILA  section  130(e)  to  extend 
the  statute  of  limitations  for  civil 
liability  for  a  violation  of  TILA  .section 
129C,  as  well  as  .sections  129  and  129B, 
to  three  y«ars  after  the  date  a  violation 
occurs.  Existing  §  l()29.25(a)  recpiires 
that  creditors  retain  evidence  of 
com])liance  with  Regulation  Z  for  two 
years  after  disclosures  must  he  made  or 
action  mu.st  he  taken.  Accordinglv,  the 
Board  ])ro])osed  to  revise  ^  229.25(a) 
to  recpiire  that  creditors  retain  records 
that  show  compliance  with  ])roposed 
§229.43,  which  would  imj)lement  'FILA 
section  129(;,  for  at  least  three  vears 
after  consummation.  'Fhe  Board  did  not 
pro])ose  to  alter  the  regulation’s  existing 


^••lliis  s(!(:ti()n-l)y-.s(:(;lii)n  iinalvsis  (lis(:us,so,s  llu; 
Hoard's  proposal  by  rolbiffnco  to  llio  Hoard's 
Kogulatioii  Z.  12  (T'K  part  22(i.  wliich  Iho  Hoard 
(iroposod  to  ainond.  and  di.sc.iissos  tlio  Hiiroau's 
final  rulo  by  rolbronco  to  tin;  Hurciau's  Kiigidation 
Z.  12  OKR  jiart  ll)2(),  which  this  linal  rule  amonds. 


clarification  that  administrative 
agencies  resiionsihle  for  enforcing 
Regulation  Z  may  require  creditors 
under  the  agency’s  juri.sdiction  to  retain 
records  fora  longer  period,  if  neces.sary 
to  carry  out  the  agency’s  enforcement 
resjKmsihilities  under  TILA  section  108, 
15  U.S.C.  1907.  Under 'FILA  .section 
130(e),  as  amended  by  Dodd-Frank,  the 
.statute  of  limitations  for  civil  liability 
for  a  violation  of  other  .sections  of 'FILA 
reniiiins  one  year  after  the  date  a 
violation  occurs,  excejit  for  private 
edm:ation  loans  under  15  U.S.(i. 

1950(a).  actions  brought  under  section 
129  or  129B,  or  actions  brought  by  a 
State  attornev  general  to  enforce  a 
violation  of  section  129,  129B,  129C. 
129D,  129E.  129F.  129C.  or  12911.  15 
U.S.C.  1940(e).  Moreover,  as  amended 
by  section  1413  of  the  Dodd-Frank  Act, 
'FILA  provides  that  when  a  creditor,  an 
assignee,  other  holder  or  their  agent 
initiates  a  foreclosure  action,  a 
consumer  may  assert  a  violation  of  TILA 
section  129(i(a)  “as  a  matter  of  defen.se 
by  recoupment  or  setoff.”  'FILA  .section 
130(k).  'Fhere  is  no  time  limit  on  the  use 
of  this  defense. 

As  discussed  below,  the  Bureau  is 
adopting  minor  modifications  to 
§  1029.25(a)  and  adding  in  new 
§  1029. 25(c:)  to  reflect  section  1419  {)f 
the  Dodd-Frank  Act,  in  §  1029.25(c)(3) 
as  well  as  other  exceptional  record 
retention  requirements  related  to 
mortgage  loans. 

25(c)  Rec.ords  Related  to  (Certain 
Re(iuirements  for  Mortgage  Loans 

'Fhe  Bureau  is  adopting  the  revision 
proj)osed  in  §  229.25(a)  to  reqinre  a 
creditor  to  retain  records  demonstrating 
com])liance  with  §  1029.43  consi.stent 
with  the  extended  statute  of  limitations 
for  violations  of  that  section,  though  the 
Bureau  is  adopting  this  reciuirement  in 
§  1029.25(c)(3)  to  provide  additional 
clarity.  As  the  2012  TILA-RESPA 
Bropo.sal  j)roposed  new  §  1029.25(c)(1) 
and  the  2012  Loan  Originator  Proposal 
propo.sed  new  §  1029.25(c)(2).  the 
Bureau  concludes  that  adding  new 
§  1029.25(c)(3)  eases  compliance  burden 
by  placing  all  record  retention 
reriuirements  that  are  related  to 
mortgage  loans  and  which  differ  from 
the  general  ree:ord  retention  in  one 
section.  §  1029.25(c).  Likewi.se,  the 
Bureau  is  amending  §  1029.25(a)  to 
rellect  that  certain  record  retention 
reciuirements,  such  as  records  related  to 
minimum  standards  for  transactions 
secured  hv  a  dwelling,  are  governed  hv 
§  1029.43(c). 

(iommenters  did  not  provide  the 
Bureau  with  significant,  specific 
feedback  with  respect  to  j)roj)osed 
§  229.25(a),  although  industry 


Federal  Register /  Vol.  7H,  No.  20 /  Wedne.sday,  January  30,  201 3 /Rules  and  Regulations 


6423 


coninuaiters  generally  expre.sscul 
coneern  with  resjiect  to  the  compliance 
hurden  of  the  2011  /VFR  Proposal. 
Increasing  the  ])erio(l  a  creditor  must 
retain  nicords  from  two  to  thriu!  years 
may  impose  some  marginal  increase  in 
the  creditor’s  comjjliance  hurden  in  the 
form  of  incnmiental  co.st  of  .storage. 
However,  the  Hureau  believes  that  even 
ah.sent  the  rule.  res])onsihle  creditors 
will  likely  el(!ct  to  retain  uicords  of 
compliance  with  §  l()2().4:i  for  a  ])eriod 
of  time  well  heyond  three  vears.  given 
that  the  .statute  allows  consumers  to 
bring  a  defensive  claim  for  recoupment 
or  setoff  in  the  event  that  a  creditor  or 
assignee  initiates  foreclosure 
jM'oceedings.  Indeed,  at  least  one 
commenter  noted  this  tension  and 
nujuested  that  the  Hureau  provide 
further  regulatory  instruction,  although 
the  Hununi  does  not  deem  it  necessary 
to  mandate  recordkeeping  burdens 
Ixiyond  what  is  retpiired  Iw  .sciction  141(i 
of  the  Dodd-Frank  Act.  Furthermore,  the 
record-keej)ing  hurden  imposed  by  the 
ride  is  tailored  only  to  show  com])liance 
with  ^  l()2(i.4:i.  and  the  Hureau  believes 
is  justified  to  protect  the  interests  of 
both  creditors  and  consumers  in  the 
event  that  an  affirmative  claim  is 
brought  during  the  first  three  years  after 
consummation. 

The  Hureau  believes  that  calculating 
the  record  retention  period  under 
§102(j.42  from  loan  consummation 
facilitates  compliance  hv  establishing  a 
single,  clear  start  to  the  period,  even 
though  a  creditor  will  take  action  (e.g.. 
underwriting  the  covered  tran.saction 
and  offering  a  consumer  the  option  of  a 
covered  transaction  without  a 
prepayment  |)enalty)  o\'er  siiveral  days 
or  weeks  prior  to  consummation.  The 
Hureau  is  thus  adoj)ting  the  timeframe 
as  pro|)osed  to  reduce  comj)liance 
hurden. 

Existing  comment  2.'i(a)-2  clarifies 
that,  in  general,  a  creditor  need  retain 
only  enough  information  to  reconstruct 
the  reijuired  disclosures  or  other 
records.  The  Hoard  propo.sed.  and  the 
Hureau  is  adopting,  amendments  to 
comment  2.'i(a)-2  and  a  new  comment 
2.'j(c)(;i)-l  to  clarify  that,  if  a  creditor 
must  verify  and  document  information 
used  in  underwriting  a  transaction 
subject  to  §  l{)2(j.4.1,  the  creditor  must 
retain  evidence  sidficient  to 
demonstrate  having  done  so,  in 
compliance  with  §  1()2(). 25(a)  and 
§  1()2(). 25(c)(3).  in  an  effort  to  reduce 
com])liance  hurden.  comment  25(c)(3)- 
1  akso  clarifies  that  creditors  need  not 
retain  actual  paper  cojjies  of  the 
documentation  used  to  underwrite  a 
transaction  hut  that  creditors  must  he 
able  to  niproduce  tho.se  records 
accuratelv. 


The  Hoard  i)ropo.sed  comment  25(a)- 
7  to  provide  guidance  on  retaining 
records  evidencing  compliance  with  the 
reijuirement  to  offer  a  consumer  an 
alternative  covered  transaction  without 
a  ])repayment  penaltv,  as  discu.ssiul 
below  in  the  section-hy-section  analysis 
of  §  1()2(). 43(g)(3)  through  (5).  The 
Hureau  believes  the  reiiuirement  to  offer 
a  transaction  without  a  prepayment 
penalty  under  Tll.A  .section  129(’,(c)(4) 
is  intended  to  ensure  that  consumers 
who  choo.se  an  alternative  covered 
tran.saction  with  a  prepayment  i)enaltv 
do  so  voluntarily.  The  Hurean  further 
heliiives  it  is  unnecessary,  and  contrary 
to  the  Hureau’s  efforts  to  streamline  its 
regulations,  facilitate  regulatory 
comi)liani:e,  and  minimize  com])liance 
hurden,  for  a  creditor  to  document 
compliance  with  the  riKpiirement  to 
offer  an  alternative  covered  transaction 
without  a  prepayment  penalty  when  a 
consumer  does  not  choose  a  tran.saction 
with  a  ])repayment  penalty  or  if  the 
covered  transaction  is  not 
consummated.  Accordingly,  the  Hureau 
is  ado])ting  as  propo.sed  comment  25(a)- 
7  as  comment  25(c)(3)-2,  to  clarify  that 
a  creditor  must  retain  nicords  that 
document  i:ompliance  with  that 
reipiirement  if  a  tran.saction  subject  to 
§  1 025.43  is  consummated  with  a 
prepayment  penalty,  hut  need  not  retain 
such  records  if  a  covered  transaction  is 
consummated  without  a  prepayment 
penalty  or  a  covered  tran.saction  is  not 
consummated.  .See  l()2(j.43(g)(()). 

The  Hoard  projiosed  comment  25(a)— 

7  also  to  provide  specific  guidance  on 
retaining  records  evidencing 
com])liance  with  the  reijuirement  to 
offer  a  consumer  an  alternative  covered 
transaction  without  a  prepayment 
jienalty  when  a  creditor  offers  a 
tran.saction  through  a  mortgage  broker. 

As  discus.sed  in  detail  below  in  the 
section-hy-.section  analysis  of 
§  l()25.43(g)(4),  the  Hoard  jiropo.sed  that 
if  the  creditor  offers  a  covered 
tran.saction  with  a  prejxiyment  penaltv 
through  a  mortgage  broker,  the  creditor 
must  present  the  mortgage  broker  an 
alternative  covered  transaction  without 
a  prejiayment  iKinalty.  Also,  the  creditor 
must  provide,  by  agreement,  for  the 
mortgage  broker  to  present  to  the 
consumer  that  tran.saction  or  an 
alternative  covered  tran.saction  without 
a  iirepayment  jienalty  offered  by  another 
creditor  that  has  a  lower  interest  rate  or 
a  lower  total  dollar  amount  of 
origination  points  or  fees  and  discount 
points  than  the  creditor’s  jiresented 
alternative  covered  transaction.  The 
Hureau  did  not  receive  significant 
comment  on  this  clarification,  and  is 
adoj)ting  the  comment  largely  as 


jH'opo.sed,  renumhered  as  comment 
25(c)(3)-2.  (lomment  25(c)(3)-2  akso 
clarifies  that,  to  demonstrate 
com])liance  with  §  1025. 43(g)(4),  the 
creditor  must  retain  a  record  of  (1)  the 
alternative  covered  transaction  without 
a  |)repayment  jienalty  jiresented  to  the 
mortgage  broker  pursuant  to 
§  l()2().43(g)(4)(i),  such  as  a  rate  sheet, 
and  (2)  the  agreement  with  the  mortgage 
broker  reiiuired  by  l()2(>.34(g)(4)(ii). 

Suction  l()2(i.:i2  Hc(inircincnts  for 
I Ugh-(Josl  Mortgages 

32(h)  Definitions 
32(h)(1) 

Points  and  F’ee.s — (Jeneral 

.Section  1412  of  the  Dodd-Frank  Act 
added  TILA  section  129C(h)(2)(A)(vii), 
which  defines  a  “iiualified  mortgage”  as 
a  loan  for  which,  among  other  things, 
the  total  “])oints  and  fees”  do  not 
exceed  3  jiercent  of  the  total  loan 
amount.  The  limits  on  ])oints  and  fees 
for  (pialified  mortgages  are  imjdemented 
in  new  §  l()2().43(e)(3). 

TILA  section  1 29C(h)(2)(C)  generally 
defines  “jioints  and  fees”  for  qualified 
mortgages  to  have  the  same  meaning  as 
in  TILA  section  l()3(aa)(4)  (renumhered 
as  section  l()3(hh)(4)),  which  defines 
"))oints  and  fees”  for  the  purpose  of 
determining  whether  a  transaction 
qualifies  as  a  high-cost  mortgage  under 
HOEPA.^r.  TILA  .section  l()3(aa)(4)  is 
implemented  in  current  1()2(). 32(h)(1). 
Accordingly,  the  Hoard  proposed  in 
§  22(i.43(h)(n)  that,  for  a  (jualified 
mortgage,  “points  and  fees”  has  the 
.same  meaning  as  in  §  22(i.32(h)(l ). 

The  Hoard  akso  ])ro])osed  in  the  2011 
A'l’R  Pro])osal  to  amend  ^  220. 32(h)(1)  to 
imjilement  revisions  to  the  definition  of 
“jioints  and  fees”  under  .section  1431  of 
the  Dodd-Frank  Act.  Among  other 
things,  the  Dodd-Frank  .Act  excluded 
certain  private  mortgage  insurance 
liremiums  from,  and  added  loan 
originator  comjKinsation  and 
])re])ayment  penalties  to,  the  definition 
of  “points  and  fees”  that  had  jireviously 


^■’“Tlu!  DocUI-Fnink  Act  n)niiiiil)ori!(l  (!xi.stiii;> 'I'll.A 
s(!(:tii)n  ll):i(a;i).  wliich  coiitiiins  IIk;  (loHnition  ol 
"piiinls  and  l(!(!s."  tor  llio  liigli-cosl  inortgago  points 
and  tons  llin!sliold,  as  soclion  1011(1)1)).  .Son 
1 100A(  1  )(.\)  otilio  Dodd-Frank  Acl.  Ilowovor.  in 
dotining  i)oints  and  tons  tor  tlio  (|nalitiod  inorlgago 
poinls  a)id  tons  limits.  Tll.A  soclion  12!l()(l))(2)((;) 
rotoi's  to  Tll.A  soclion  ll)3(iia)(4)  rathor  than  Tll.A 
.soclion  10:i(l)l))(4).  To  givo  moaning  to  this 
provision.  Iho  llnroan  concludos  that  tlio  I’otoronco 
t()TII,.\  soclion  in  10;i(aa)(4)  in  Tll.A  soclion 
12(I(',(1))(2)(C)  is  mislakon  and  lliorotoro  inlorprols 
Tll,.\  soclion  12()(;(1))(2)(C:)  .is  rotorring  to  Iho  points 
and  loos  dol'inition  in  ronnmhorod  Tll.A  soclion 
10:i(hh)(4).  This  pro|)osal  gonorallv  rotoroncos  Tll.A 
soclion  ll):i(aa)  to  rotor  to  Iho  pro-Dodd-Frank 
provision,  which  is  in  oltoct  until  Iho  Dodd-Frank 
Act's  amondmonts  lake  oltoct.  and  TILA  soclion 
U):t(hh)  to  rotor  to  tho  provision  as  amondod. 
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applied  to  liigh-cosl  mortgage  loans 
under  ItOEPA.  In  the  Ouniau’s  2012 
HOEPA  Pro])osal,  the  Bureau 
republished  the  Board’s  ])ro])osed 
revisions  to  S  320.32(1)1(1),  with  only 
minor  changes,  in  renumhered 
§  1020.32(1)1(1 ). 

The  Bureau  noted  in  its  2012  HOEI’A 
Proposal  that  it  was  j)articularly 
interested  in  receiving  comments 
concerning  any  newly-proposed 
language  and  the  a])plication  ol  the 
dei'inition  in  the  high-co.st  mortgage 
context.  The  Bureau  received  numerous 
comments  from  both  industry  and 
consumer  advocacy  gronj)s.  the  majority 
of  which  were  neither  specific  to  newly- 
propo.sed  language  nor  to  the 
aj)|)lication  of  the  definition  to  high-cost 
mortgages,  'fhese  comments  largely 
reiterated  comments  that  the  Board  and 
the  Bureau  had  received  in  the  ATR 
rulemaking  docket.  The  Bureau  is 
addressing  c:onnnents  received  in 
response  to  2012  HOEPA  Proposal  in 
the  2013  HOEPA  Final  Rule.  Similarly, 
comments  received  in  response  to  the 
Board’s  2011  A'l’R  Pro])osal  are 
discussed  in  this  final  rule,  t  he  Bureau 
is  carefullv  coordinating  the  2013 
HOEPA  and  A'fR  Final  Rules  to  ensure 
a  consistent  and  cohesive  regnlatorv 
framework.  The  Bureau  is  now 
finalizing  §  1 020.32(1)1(1 ).  (1))(3), 

(h)(4)(i),  (1))(.')),  and  (l))(0)(i)  in  this  rule 
in  respon.se  to  the  comments  received 
on  both  proposals.  The  Bureau  is 
finalizing  §  1020.32(l))(2l,  (h)(4)(ii),  and 
(h)(0)(iil  in  the  2013  HOEPA  Final  Rule. 

Existing  §1020.32(1)1(1)  defines 
‘‘])oints  and  fees”  by  listing  included 
charges  in  §  1020.32(hl(l)(i)  through 
(iv).  As  discussed  below,  the  Board 
])roposed  revisions  to  §  220.32(h)(l)(i) 
through  (iv)  and  propo.sed  to  add  new 
§  220.32(h)(l)(v)  and  (vi).  In  the  2012 
HOEPA  Pro])osal.  the  Bureau  proposed 
to  add  the  phrase  “in  connection  with 
a  closed-end  mortgage  loan”  to 
§  1020.32(h)(1)  to  clarify  that  its 
definition  of  “points  and  fees”  would 
have  a])plied  only  for  closed-end 
mortgages.  The  Bureau  also  ])roposed  to 
define  “points  and  fees”  in 
§  1020.32(1)1(3)  for  ])nrposes  of  defining 
which  open-end  credit  plans  (lualify  as 
“high-cost  mortgages”  under  HOEPA. 
However,  that  section  is  not  relevant  to 
this  rulemaking  because  the  ahility-to- 
repay  recjuirement  in  TH,A  section  120(', 
does  not  apply  to  o])en-end  credit. 
Accordingly,  the  Bureau  is  ado])ting 
§  1020.32(1)1(1 1  with  the  clarification 
that  its  definition  of  “points  and  fees” 
is  “in  connection  with  a  closed-end 
mortgage  loan.” 

Payable  at  or  before  eonsuiuniation. 

In  the  2011  ATR  Proposal,  the  Board 
noted  that  the  Dodd-Frank  Act  removed 


the  i)hrase  “])ayal)le  at  or  before 
closing”  from  the  high-cost  mortgage 
points  and  fees  te.st  in  TILA  section 
103(aa)(l)(B).  .S’eeTlEA  .section 
1 03(1)1)1(1  l(A)(ii).  Prior  to  the  Dodd- 
Frank  Act.  fees  and  charges  were 
included  in  points  and  fees  for  the  high- 
co.st  mortgage  points  and  fees  test  onlv 
if  they  were  payable  at  or  before  closing. 
The  phrase  “j)ayahle  at  or  before 
closing”  is  akso  not  in  TIEA’s  |)rovisions 
on  the  points  and  fees  cap  for  (jualified 
mortgages.  .SeeTIEA  section 
1 29(i(l))(2)(A)(vii).  (l)l(2l((',l.  'I’lnis,  the 
Board  stated  that,  with  a  few  exceptions, 
the  statute  provides  that  any  charge  that 
falls  within  the  “points  and  fees” 
definition  must  he  counted  toward  the 
limits  on  points  and  fees  for  both  high- 
co.st  mortgages  and  (pialified  mortgages, 
even  if  it  is  payable  after  loan  closing. 
The  Board  noted  that  the  exce])tions  are 
mortgage  insurance  premiums  and 
charges  for  credit  insurance  and  debt 
cancellation  and  suspension  coverage. 
'I’he  statute  exj)re.ssly  .states  that  the.se 
])reminms  and  charges  are  inchuled  in 
points  and  fees  only  if  payable  at  or 
l)efore  closing.  See  TII.A  .section 
103(1)1)1(1 1(C)  (for  mortgage  insurance) 
and  TILA  .section  103(l)h)(4)(D)  (for 
credit  insurance  and  debt  cancellation 
and  suspension  coverage). 

'file  Board  expre.ssed  concern  that 
some  fees  that  occur  after  closing,  such 
as  fees  to  modify  a  loan,  might  he 
deemed  to  he  points  and  fees.  If  so,  the 
Board  cautioned  that  calculating  the 
])oint.s  and  fees  to  determine  whether  a 
transaction  is  a  (pialified  mortgage  may 
he  difficult  because  the  amount  of  future 
fees  (e.g.,  loan  modification  fees)  cannot 
he  known  prior  to  closing.  The  Board 
noted  that  creditors  might  he  exposed  to 
excessive  litigation  risk  if  consumers 
were  able  at  any  ])oint  during  the  life  of 
a  mortgage  to  argue  that  the  points  and 
fees  for  the  loan  exceed  the  (pialified 
mortgage  limits  due  to  fees  impo.sed 
after  loan  closing.  The  Board  expressed 
concern  that  creditors  therefore  might 
he  discouraged  from  making  (pialified 
mortgages,  which  would  undermine 
Congress’s  goal  of  increasing  incentives 
for  creditors  to  make  more  stable, 
affordable  loans.  The  Board  re(pieste(l 
comment  on  whether  any  other  types  of 
fees  should  he  included  in  points  and 
fees  only  if  they  are  “j)ayahle  at  or 
before  closing.” 

Several  industry  commenters  stated 
that  charges  ])aid  after  closing  should 
not  he  included  in  points  and  fees  and 
nxjuested  that  the  Bureau  clarify 
whether  such  charges  are  included.  For 
exam])le,  some  industry  commenters 
sought  confirmation  that  charges  fora 
snl)se(pient  loan  modification  would  not 
he  included  in  ])()ints  and  fees.  More 


generally,  indu.stry  commenters  argued 
that  they  would  have  difficulty 
calculating  charges  that  would  he  j)aid 
after  closing  and  that  including  such 
charges  in  points  and  fees  would  create 
uncertainty  and  litigation  risk.  In 
response  to  the  Bureau’s  2012  HOEFA 
Bropo.sal,  one  consumer  advocate  noted 
that  there  are  inconsi.stent  and 
confusing  standards  for  when  charges 
mu.st  he  j)ayal)le  to  he  included  in 
points  and  fees.  This  commenter 
recommended  that  the  Bureau  adopt  a 
“known  at  or  before  closing”  standard, 
arguing  that  this  .standard  would  clarify 
that  financed  points  are  included, 
would  prevent  creditors  from  evading 
the  points  and  fees  te.st  by  re(piiring 
consumers  to  pay  charges  after 
consummation,  and  would  provide 
certainty  to  creditors  that  must  know 
the  amount  of  jioints  and  fees  at  or 
before  closing. 

The  Bureau  ap])reciate.s  that  creditors 
need  certainty  in  calculating  points  and 
fees  so  they  can  ensure  that  they  are 
originating  (pialified  mortgages  (or  are 
not  exceeding  the  points  and  fees 
thresholds  for  high-co.st  mortgages).  The 
Dodd-Frank  Act  provides  that  for  the 
points  and  fees  tests  for  both  (pialified 
mortgages  and  high-co.st  mortgages,  onlv 
charges  “])ayal)le  in  connection  with” 
the  transaction  are  included  in  ])()ints 
and  fees.  .See  TILA  .sections 
l()3(hh)(l)(A)(ii)  (high-co.st  mortgages) 
and  12‘)('(l))(2)(A)(vii)  ((pialified 
mortgages).  The  Bureau  interprets  this 
“in  connection  with”  reipiirement  as 
limiting  the  universe  of  charges  that 
need  to  he  included  in  points  and  fees. 
To  clarify  when  charges  or  fees  are  “in 
connection  with”  a  tran.saction,  the 
Bureau  is  specifying  in  §  102().32(1))(1) 
that  fees  or  charges  are  included  in 
])()int.s  and  fees  only  if  they  are  “known 
at  or  before  consummation.” 

The  Bureau  is  also  adding  new 
comment  32(1))(1)-1.  which  provides 
examjiles  of  fees  and  charges  that  are 
and  are  not  known  at  or  before 
consummation.  The  comment  explains 
that  charges  for  a  subserpient  loan 
modification  generally  would  not  he 
included  in  points  and  fees  because,  at 
consummation,  the  creditor  would  not 
know  whether  a  consumer  would  .seek 
to  modify  the  loan  and  therefore  would 
not  know  whether  charges  in 
connection  with  a  modification  would 
ever  he  imjiosed.  Indeed,  loan 
modification  fees  likely  would  not  he 
included  in  the  finance  charge  under 
§  1()2().4,  as  they  would  not  he  charges 
impo.sed  by  creditor  as  an  incident  to  or 
a  condition  of  the  extension  of  credit. 
Thus,  this  clarification  is  consistent 
with  the  definition  of  the  finance 
charge.  Comment  32(1))(1)-1  also 
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clarifies  that  the  inaxinniin  jirejiayinent 
penalties  that  may  he  charged  or 
collected  under  the  terms  of  a  mortgage 
loan  are  included  in  points  and  fees 
under  §  1()2(>. 32(1)1(1  l(v).  In  addition, 
comment  32(h)(l)-l  notes  that,  under 
§  1020.32(1)1(1  )(i}((:}(l)  and  (iv). 
premiums  or  other  charges  for  j)rivate 
mortgage  insurance  and  credit  insurance 
payable  after  consummation  are  not 
included  in  j)oints  and  fees.  This  means 
that  such  charges  may  he  included  in 
points  and  fees  only  if  they  are  j)ayahle 
at  or  before  consummation.  Thus,  even 
if  the  amounts  of  such  premiums  or 
other  charges  are  known  at  or  before 
consummation,  they  are  included  in 
points  and  fees  only  if  they  are  j)ayahle 
at  or  before  consummation. 

32(1)1(1  )(il 

Points  and  Fee.s — Included  in  the 
Finance  Charge 

TILA  section  l()3(aal(4l(Al  specifies 
that  “j)oints  and  fees”  includes  all  items 
included  iii  the  finance  charge,  except 
interest  or  the  time-j)rice  differential. 
This  j)rovision  is  imj)lemented  in 
current  §  1()2(). 32(1)1(1  l(il.  Section  1431 
of  the  Dodd-Frank  Act  added  3'll.A 
section  l()3(hhl(ll(Cl.  which  excludes 
from  j)oints  and  fees  certain  ty|)es  and 
amounts  of  mortgage  insurance 
j)remiums. 

'file  Hoard  proposed  to  revise 
§ 22().32(l)l(ll(il  to  im|)lement  these 
provisions.  The  Hoard  proposed  to  move 
the  exclusion  of  interest  or  the  time- 
price  differential  to  new 
§  22(1.32(1)1(1  l(il(Al.  The  Hoard  also 
j)roj)o.sed  to  add  §  22().32(hl(l  l(il(Hl  to 
imj)lement  the  new  exclusion  for  certain 
mortgage  insurance.  In  22{).32(hl(ll(il, 
the  Hoard  ])roj)osed  to  revise  the  phrase 
“all  items  required  to  he  disclosed 
under  §22().4(al  and  22().4(hl”  to  read 
"all  items  considered  to  he  a  finance 
charge  under  §  22(1. 4(al  and  22().4(1)1” 
because  §226.4  does  not  itself  require 
disclosure  of  the  finance  charge. 

One  industrv  commenter  argued  that 
the  definitiou  of  points  anti  fees  was 
overbroad  hecau.se  it  included  all  items 
considered  to  he  a  finance  charge.  The 
commenter  as.serted  that  several  items 
that  are  included  in  the  finance  charge 
under  §  1026.4(1)1  are  vague  or 
inapplicable  in  the  context  of  mortgage 
tran.sactions  or  duplicate  items 
sj)ecifically  addressed  in  other 
provisions.  .Several  industry 
commenters  also  retpiested  clarification 
about  whether  certain  types  of  fees  and 
charges  are  included  in  points  and  fees. 
At  least  two  commenters  asked  that  the 
Hureau  clarify  that  closing  agent  costs 
are  not  included  in  points  and  fees. 


'rhe  Hureau  is  ado|)ting  renumbered 
§  1026.32(1)1(1  l(il  and  (il(Al  substantially 
as  ])roj)o.sed.  with  certain  clarifications 
in  the  commentary  and  in  other  parts  of 
the  rule  as  di.scu.ssed  below  to  address 
commenters'  recpiests  for  clarification. 
For  consistency  with  the  language  in 
§  1026.4.  the  Hureau  is  revising 
§  102().32(l)l(ll(il  to  refer  to  "items 
included  in  the  finance  charge”  rather 
than  “items  considered  to  he  a  finance 
charge." 

As  noted  above,  several  commenters 
requested  clarification  regarding 
whether  certain  ty|)e.s  of  charges  would 
he  included  in  points  and  fees.  With 
res])ecl  to  closing  agent  charges. 

§  1026.4(al(2l  provides  a  specific  rule 
for  when  such  charges  must  he  included 
in  the  finance  charge.  If  they  are  not 
included  in  the  finance  charge,  they 
would  not  he  included  in  points  and 
fee.s.  Moreover,  as  di.scus.sed  below  and 
in  new  comment  32(1)1(1  l(il(Dl-l , 
certain  closing  agent  charges  may  akso 
he  excluded  from  j)oints  and  fees  as 
bona  fide  third-])arty  tdiarges  that  are 
not  retained  hv  the  creditor,  loan 
originator,  or  an  affiliate  of  either. 

The  Hoard  also  pro])o.sed  to  revise 
comment  32(1)1(1  l(il-l .  which  stales  that 
§  226.32(1)1(1  l(il  includes  in  the  total 
“j)oints  and  fee.s”  items  defined  as 
finance  charges  under  §226.4(al  and 
226.4(1)1.  I  he  comment  explains  that 
items  excluded  from  the  finance  charge 
under  other  ])rovi.sion.s  of  §226.4  are  not 
included  in  the  total  "points  and  fees” 
under  §  226.32(1)1(1  l(il,  hut  may  he 
included  in  “points  and  fee.s”  under 
§  226.32(1)1(1  l(iil  and  (iiil.  The  Hoard 
pro])o.sed  to  revise  this  comment  to  .state 
that  items  excluded  from  the  finance 
charge  under  other  provisions  of  §  226.4 
may  he  included  in  “jioints  and  fee.s” 
under  §  226.32(1)1(1  l(iil  through  (vil.^'* 
The  pro])osed  revision  was  intended  to 
reflect  the  additional  items  added  to  the 
definition  of  “])oint.s  and  fees”  by  the 
Dodd-Frank  Act  and  corrected  the 
])revious  omission  of  §226.32(1)1(1  l(ivl. 
.See  propo.sed  §  226.32(1)1(1  l(vl  and  (vil. 

The  proposed  comment  also  would 
have  added  an  example  of  how  this  rule 
would  operate.  Under  that  example,  a 
fee  impo.sed  by  the  creditor  for  an 
a])praisal  performed  by  an  employee  of 
the  creditor  meets  the  general  definition 
of  “finance  charge”  under  §  22().4(al  as 


''■l’ro|)().s(!(l  (:(iinni(!nt  :{2(t))(l)(i)-l  contiiiniul  ii 
I ypo^i'iipliicat  rrror.  It  statiul  lliat  "liltani.s  axcliidad 
triiiii  till!  rin.inci!  cltar^i!  iinitiM' citli(>r  provisions  of 
*5  22(1.4  an;  not  vxchuU'd  in  (tx!  lolat  "points  and 
loos"  nndor  ^  22().:i2(l))(1)(i).  lint  inav  l>o  incindod 
in  "points  and  loos"  nndor  *5  22(i.22(l))(l )(ii)  lliron”h 
*5  22(i..'l2(l))(l)(vi),"  (oinpliasis  addod).  It  sliould 
havo  roatl  that  snoli  itoins  "aro  not  incliiilrd  in  tho 
total  "points  and  loos"  nndor  *5  22(i..'i2(h)(  l)(i).  lint 
may  ho  incindod  in  "points  and  loos"  nndor 
*5  22(i..'l2(h)(l  )(ii)  tlironali  *5  22(i.22(l))(l  )(vi)." 


“any  charge  payable  directly  or 
indirectly  by  the  consumer  and  imjiosed 
directly  or  indirectly  by  the  creditor  as 
an  incident  to  or  a  condition  of  the 
extension  of  credit.”  However. 
§226.4(cl(7l  expressly  provides  that 
a])prai.sal  fees  are  not  finance  charges. 
Therefore,  under  the  general  rule  in 
propo.sed  §  226.32(1)1(1  l(il  j)roviding  that 
finance  charges  must  he  counted  as 
points  and  fees,  a  fee  inq)osed  by  the 
creditor  for  an  aj)prai.sal  performed  hv 
an  employee  of  the  creditor  would  not 
have  been  counted  in  points  and  fees. 
Propo.sed  § 226.32(l)l(ll(iiil,  however, 
would  have  expre.ssly  included  in 
l)oints  and  fees  items  listed  in 
§226.4(cl(7l  (including  appraisal  feesl  if 
the  creditor  receives  com])ensation  in 
connection  with  the  charge.  A  creditor 
would  receive  com])ensation  for  an 
a})])raisal  i)erformed  by  its  own 
enq)loyee.  Thus,  the  appraisal  fee  in  this 
example  would  have  been  included  in 
the  calculation  of  points  and  fees. 

The  Hureau  did  not  receive 
substantial  comment  on  this  propo.sed 
guidance.  The  Hnrean  is  adopting 
comment  32(1)1(1  l(il-l .  with  certain 
revisions  for  clarity.  As  revised, 
comment  32(1)1(1  l(il-l  explains  that 
certain  items  that  may  he  included  in 
the  finance  charge  under 
§  1026.32(1)1(1  l(il  are  excluded  under 
§  1()2(). 32(1)1(1  l(il(Al  through  (FI. 

Mortgage  Insurance 

Under  exi.sting  §  1026.32(1)1(1  l(il, 
mortgage  insurance  ])remium.s  are 
included  in  the  finance  charge  and 
therefore  are  included  in  points  and  fees 
if  payable  at  or  before  closing.  As  noted 
above,  the  Hoard  proj)osed  new 
§  226.32(l)l(ll(il(Hl  to  implement  TILA 
.section  103(1)1)1(1 1(C1.  which  provides 
that  points  and  fees  shall  exclude 
certain  charges  for  mortgage  insurance 
premiums.  S])ecifically,  the  statute 
excludes:  (ll  Any  premium  charged  for 
insurance  provided  by  an  agency  of  the 
Imderal  Government  or  an  agency  of  a 
State;  (2l  any  amount  that  is  not  in 
exce.ss  of  the  amount  j)ayal)le  under 
])olicies  in  effect  at  the  time  of 
origination  under  .section  203(cl(2l(Al  of 
the  National  Housing  Act,  provided  that 
the  premium,  charge,  or  fee  is  required 
to  he  refundable  on  a  j)ro-raled  basis 
and  the  refund  is  automaticallv  issued 
u])on  notification  of  the  satisfaction  of 
the  underlying  mortgage  loan;  and  (3l 
any  ])remium  ])aid  by  the  consumer 
after  closing. 

The  Hoard  noted  that  the  exclusions 
for  certain  j)reminm.s  could  ])lau.sil)lv  he 
interjireted  to  aj)ply  to  the  definition  of 
points  and  fee.s  solely  for  pnrj)o.se.s  of 
high-co.st  mortgages  and  not  for 
(jualified  mortgages.  TILA  section 
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12?)(]{l))(2)(C)(i)  cross-references  'I'lLA 
section  l()3(aa)(4)  (remiint)ered  as 
l()3(l)l))(4))  for  tlie  definition  of  “jjoints 
and  f(;es,”  hut  the  provision  on  mortgage 
insurance  ajipears  in  'I’lhA  .section 
1()3(l)l))(l )((',]  and  not  in  .section 
l()3(hl))(4).  The  hoard  also  noted  that 
certain  provisions  in  the  Dodd-Frank 
Act’s  high-cost  mortgage  section 
regarding  points  and  fees  are  nipeated  in 
the  (pialified  mortgage  section  on  points 
and  fees.  For  examiile,  hoth  the  high- 
cost  mortgage  ])rovisions  and  the 
(jualified  mortgage  jirovisions  expre.ssly 
exclude  from  iioints  and  fees  "hona  fide 
third  party  charges  not  retained  hy  tlie 
mortgage  originator,  creditor,  or  an 
affiliate  of  the  creditor  or  mortgage 
originator.”  TILA  sections 
l()3(ht))(l)(A)(ii)  (for  high-co.st 
mortgages),  129C(h)(2)(C)(i)  (for 
(jiialified  mortgages).  1’he  mortgage 
insurance  jirovision,  however,  does  not 
separately  aj)])ear  in  the  (]ualified 
mortgage  section. 

Nonetheless,  the  Board  concluded 
that  the  better  interpretation  of  the 
statute  is  that  the  mortgage  insurance 
])rovision  in  TILA  .section  103(hh)(l)((i) 
applies  to  the  meaning  of  ])oint.s  and 
fees  for  hoth  high-co.st  mortgages  and 
qualified  mortgages,  ’fhe  Board  noted 
that  the  statute’s  .structure  reasonahly 
supports  this  view:  hy  its  plain 
language,  the  mortgage  insurance 
provision  pre.scrihes  how  points  and 
fees  should  he  computed  “for  purpo.ses 
of  ])aragra])h  (4),”  La.,  for  purposes  of 
TILA  section  1  ()3(hh)(4).  The  mortgage 
insurance  provision  contains  no  caveat 
limiting  its  ajiplication  solelv  to  the 
points  and  fees  calculation  for  high-cost 
mortgages.  Thus,  the  Board  determined 
that  the  cros.s-reference  in  the  qualified 
mortgage  provisions  to  TILA  section 
l()3(hh)(4)  .should  he  read  to  include 
provisions  that  expre.ssly  prescribe  how 
points  and  fees  should  he  calculated 
under  TILA  .section  1()3(hh)(4), 
wherever  located. 

The  Board  noted  that  its  jiroposal  to 
apply  the  mortgage  insurance;  jirovision 
to  the  meaning  of  jioints  and  fees  for 
hoth  high-cost  mortgages  and  (|ualified 
mortgages  is  also  supjiorted  hy  the 
Board’s  authority  iiiuler  TILA  section 
l().')(a)  to  make  adjustments  to  facilitate 
complianc:e  with  TILA.  The  Board  also 
cited  its  authority  under  TILA  .section 
12nB(e)  to  c:ondition  terms,  acts  or 
])ractices  relating  to  residential  mortgage 
loans  that  the  Board  finds  neces.sary  or 
proper  to  effectuate  the  piuqioses  of 
TILA.  The  ])ur])o.ses  of  TILA  include 
“assuiiingl  that  consumers  are  offered 
and  receive  residential  mortgage  loan  on 
terms  that  reasonahly  reflect  their  ability 
to  repay  the  loans.”  TILA  .section 
129B(a')(2). 


'I’he  Board  also  expressed  concern 
ahont  the  increased  risk  of  confusion 
and  compliance  error  if  jioints  and  fees 
were  to  have  two  .sejiarate  meanings  in 
TILA — one  for  determining  whether  a 
loan  is  a  high-cost  mortgage  and  anotln;r 
for  determining  whether  a  loan  is  a 
(lualified  mortgage.  The  Board  .stated 
that  the  pro))o.sal  is  intended  to  facilitate 
com])liance  hy  applying  the  mortgage 
insurance  provision  to  the  meaning  of 
]K)ints  and  fees  for  hoth  high-cost 
mortgages  and  (pialified  mortgages. 

In  addition,  the  Board  expressed 
concern  that  market  distortions  could 
result  due  to  different  treatment  of 
mortgage  insurance  in  calculating  jinints 
and  fees  for  high-co.st  mortgages  and 
qualified  mortgages.  “Points  and  feexs” 
for  hoth  high-co.st  mortgages  and 
(pialified  mortgages  generally  excludes 
“hona  fide  third  party  charges  not 
retained  hy  the  mortgage  originator, 
creditor,  or  an  affiliate  of  the  creditor  or 
mortgage  originator.”  TILA  .sections 
l()3(hh)(l)(A)(ii),  129(:(h)(2)(C)(i).  Under 
this  general  provision  standing  alone, 
premiums  for  up-front  private  mortgage 
insurance  would  he  excluded  from 
jKiints  and  fees.  However,  as  noted,  the 
statute’s  sjiecific  provision  on  mortgage 
insurance  (TILA  section  103(hh)(l)(C)) 
imjio.ses  certain  limitations  on  the 
amount  and  conditions  under  which  up¬ 
front  premiums  for  private  mortgage 
insurance  are  excluded  from  ]K)int.s  and 
fees.  A])])lving  the  mortgage  insurance 
jirovision  to  the  definition  of  jioints  and 
fees  only  for  high-co.st  mortgages  would 
mean  that  any  premium  amount  for  up¬ 
front  ])rivate  mortgage  insurance  could 
he  charged  on  (jualified  mortgages;  in 
most  cases,  none  of  that  amount  would 
he  suhject  to  the  cap  on  jKiint.s  and  fe(;.s 
for  qualified  mortgages  hecau.se  it  would 
he  excluded  as  a  “hona  fide  third  jiarty 
fee”  that  is  not  ndained  hy  the  creditor, 
loan  originator,  or  an  affiliate  of  either. 
The  Board  noted  that,  as  a  result, 
con.sumers  who  obtain  qualified 
mortgages  could  he  vulnerable  to  jiaying 
excessive  uji-front  jnivate  mortgage 
insurance  costs.  'Lhe  Board  concluded 
that  this  outcome  wonld  un(l(;rcnt 
(]ongr(;.s.s’s  clear  intent  to  ensure  that 
(jualified  mortgages  are  jiroducts  with 
limited  fees  and  more  .safe  featur(;s. 

For  the  rea.sons  n()t(;(l  hy  the  Board, 
the  Bureau  int(;rj)rets  the  mortgage 
insurance  jirovision  in  'flLA  section 
l()3(hh)(l  )(U)  as  ajijilying  to  the  nuxining 
of  jioints  and  f(;(;.s  for  hoth  high-co.st 
mortgages  and  (jualified  mortgages.  The 
Bureau  is  also  adojiting  this  ajijiroach 
pursuant  to  its  autliority  under  TILA 
sections  1().'i(a)  and  129U(h)(3)(B)(i). 
Aj)j)lying  the  mortgage  insurance 
jirovi.sion  to  the  meaning  of  jioints  and 
fees  for  (jualified  mortgages  is  necessary 


and  j)roj)(;r  to  effi;ctuate  the  jmrjioses  of, 
and  facilitate  comjiliance  with  the 
jnirjio.ses  of.  the  ahility-t()-r(;j)av 
r(;(juir(;ments  in  TILA  s(;ction  129C. 
Similarly,  the  Bureau  finds  that  it  is 
nece.ssary  and  j)roj)(;r  to  u.se  its  authority 
under  TILA  .s(;cti()n  1 29U(h)(3)(B)(i)  to 
r(;vi.se,  add  to,  or  .subtract  from  the 
criteria  that  define  a  (jualified  mortgage. 
As  noted  above,  construing  the  mortgage 
insurance  jirovision  as  ajijilying  to 
(jualified  mortgages  will  reduce  the 
likelihood  that  consumers  who  obtain 
(jualified  mortgages  will  jiay  excessive 
jirivate  mortgage  insurance  jiremiums, 
and  therefore  will  helji  ensure  that 
resjionsihle,  affordable  cr(;(lit  remains 
available  to  consumers  in  a  manner 
consistent  with  the  jiurpo.ses  of  TILA 
section  129C. 

Projiosed  § 22(i.32(h)(l)(i)(B)  tracked 
the  suhstance  of  the  statute  with  one 
excejition.  The  Board  interjireted  the 
.statute  as  excluding  from  jioints  and 
fees  not  only  uji-front  mortgage 
insurance  jiremiums  under  government 
jirograms  hut  also  charges  for  mortgage 
guaranties  under  government  jirograms. 
The  Board  noted  that  it  was  jirojiosing 
the  exclusion  from  jioints  and  fees  of 
hoth  mortgage  insurance  jireminms  and 
guaranty  fees  under  government 
Jirograms  jiur.suant  to  its  authority 
uiuler  'I'lLA  .section  lO.'ila)  to  make 
adjustments  to  facilitate  comjiliance 
with  TILA  and  its  jiurjioses  and  to 
effectuate  the  jiurjioses  of 'I’lLA.  The 
Board  also  found  that  the  exclusion  is 
further  siqijiorted  hy  the  Board’s 
authority  under  TILA  s(;cti(in  129B(e)  to 
condition  terms,  acts  or  jiractices 
relating  to  residential  mortgage  loans 
that  the  Board  finds  neces.sary  or  jirojier 
to  eff(;ctuate  the  jiurjio.ses  of 'FILA.  The 
jiurjio.ses  of  TILA  include  “assurjing] 
that  consumers  are  offeriid  and  receive 
residential  mortgage  loan  on  terms  that 
rea.s(inahly  reflect  their  ability  to  rejiay 
the  loans.”  TILA  section  129B(a)(2). 

'I’he  Board  noted  that  hoth  the  IJ.S. 
D(;jiartment  of  Veterans  Affairs  (VA)  and 
the  U.S.  Dejiartment  of  Agriculture 
(USDA)  exjires.sed  concerns  that,  if  uji- 
front  charges  for  guaranties  jirovided  hy 
tho.se  agencies  and  State  agencies  were 
included  in  jioints  and  fees,  their  loans 
might  exceed  high-cost  thresholds  and 
exceed  the  caji  for  (jualified  mortgages, 
ther(;hy  disrujiting  these  jirograms  and 
jeojiardizing  an  imjiortant  source  of 
credit  for  many  consumers.  'I’he  Board 
r(;(juest(;(l  comment  on  its  jirojiosal  to 
exclude  uji-front  charges  for  any 
guaranty  under  a  Fedend  or  State 
government  jirogram,  as  well  as  any  uji- 
front  mortgage  insurance  jiremiums 
under  government  jirograms. 

Several  industry  commenters  argued 
that  Jiremiums  for  jirivate  mortgage 
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insurance  sliould  he  excluded 
altogether,  even  if  the  i)remiums  do  not 
.satisfy  the  statutory  .standard  for 
exclusion.  Thest;  coininenters  noted  that 
juivate  mortgage  insurance  provides 
sul)stantial  henefits.  allowing  consumers 
who  cannot  afford  a  down  payment  an 
alternative  for  obtaining  credit.  Another 
commenter  noted  that  the  refimdahilitv 
r(*(|inrement  of  the  rule  would  make 
private  mortgage  insurance  more 
expensive. 

One  industry  comment(!r  as.serted  that 
the  language  in  j)roposed 
§  22(j.:f2(h)(l)(i)(B)(2)  was  inconsistent 
with  the  statiitorv  language  and  the 
example  in  the  commentary.  The 
commenter  suggested  that  a  literal 
niading  of  jjroposed 
S  22(i..'f2(h)(lKi)(13)(2)  would  recjuire 
exclusion  of  the  entire  premium  if  it 
exceeded  the  FUA  insurance  premium, 
rather  than  merely  exclusion  of  that 
portion  of  the  |)remium  in  exc(!ss  of  the 
I’ll  A  premium.  Another  industry 
commenter  maintaimuf  that  the  term 
“ujifront”  is  vague  and  that  the  Bureau 
instead  should  use  the  phrase  “payahle 
at  or  Before  closing." 

The  Bureau  is  adopting  propo.scul 
§ 22(i.;32(h)(l)(i)(B)  as  reunumhered 
§  102(>.;32(h)(l  )(i)(B)  with  no  suhstantive 
changes  hut  with  revisions  for  claritv. 
The  Bureau  is  dividing  ))ro])o.sed 

22(i.32(h)(l)(i)(B)  into  two  ])arts.  The 
first  part.  ^  l()2n.32(h)(l  )(i)(B).  addres.ses 
insurance  premiums  and  guarantv 
charges  under  government  programs. 

The  second  part,  1()2(j.32(h)(1  )(i){C). 
addresses  premiums  for  ])rivate 
mortgage  insurance. 

Consistent  with  the  Board’s  ])roj)osal. 

§  l()2(i.32{h)(l)(i)(B)  excliides  from 
points  and  huis  charges  for  mortgage 
guaranties  under  government  programs, 
as  well  as  premiums  for  mortgage 
insurance  under  government  ])rograms. 
'I'he  Bureau  concurs  with  the  Board’s 
interjjndation  that,  in  addition  to 
mortgage  insurance  jiremiums  under 
government  ])rograms,  the  statute  also 
excludes  from  points  and  fees  charges 
for  mortgage  guaranties  under 
government  i)rograms.  Like  the  Board, 
the  Bureau  Believes  that  this  conclusion 
is  further  supported  hy  TILA  sections 
l()5(a}  and  129(](h)(3)(B)(i)  and  that  it  is 
nece.ssarv  and  j)ro])(!r  to  invoke  this 
authority.  'I'he  exclusion  from  points 
and  fe(;s  of  charges  for  mortgage 
guaranties  under  government  programs 
is  necessary  and  projjer  to  effectuate  the 
purposes  of 'I'lLA.  The  Bun;au  is 
concerned  that  including  such  charges 
in  ])oints  and  f(;es  coidd  cause  loans 
off(!red  through  government  programs  to 
(jxccMid  high-cost  mortgage  thresholds 
and  ({ualiiled  mortgage  points  and  fees 
limits.  j)otentially  disrui)ting  an 


important  source  of  affordahle  financing 
for  many  consumers.  This  exclusion 
hel|)s  ensure  that  loans  do  not 
unneces.sarily  exceed  the  ])oints  and 
fees  limits  for  (pialified  mortgages, 
which  is  consi.stenl  with  the  purpose, 
stated  in  TILA  section  12?)B(a)(2).  of 
assuring  that  consumers  are  offered  aiuf 
receive  residential  mortgage  loans  on 
t(!rms  that  reasonahly  ndlcict  their  ability 
to  repay  the  loans  and  with  the  puri)ose 
stated  in  'I’lLA  .section  1 2‘)C(h)(3)(B)(i} 
of  ensuring  that  resjxmsihhi.  affordahh; 
mortgage  credit  remains  available  to 
consumers  in  a  manner  consistent  with 
the  purj)o.ses  of  Tlf.A  .sciction  12n(;. 

Proj)osed  comment  32(h)(l  )(i)-2 
])rovid(!d  an  exam])le  of  a  mortgage 
insurance  premium  that  is  not  counted 
in  points  and  fees  Because  the  loan  was 
insured  By  the  FllA.  'I’he  Bureau  is 
renumbering  this  comment  as 
32(h)(l)(i)(B)-l  and  revising  it  to  add  an 
additional  example  to  clarifv  that 
mortgage  guaranty  fecjs  und(;r 
government  programs,  such  as  VA  and 
USDA  funding  fees,  are  excliufiuf  from 
points  ami  fees.  'I’he  Bureau  is  also 
deleting  the  reference  to  ‘‘up-front’’ 
premiums  and  charges.  Under  the 
statute.  ])remiums  for  mortgage 
insurance  or  guaranty  fees  in  connection 
with  a  Federal  or  State  government 
])rogram  an;  (ixclmhul  from  ])oints  and 
fei!s  wlumever  paid.  'I’he  .statutory 
])r()vision  excluding  ])remiums  or 
charges  paid  after  consummation 
a])|)lies  only  to  private  mortgage 
insurance. 

'I’he  Bureau  is  addressing  exclusions 
for  j)rivate  mortgage  insurance  in 

l()2(j.32(h)(1)(i)(C;).  For  private 
mortgage  insurance  premiums  jiayahle 
after  consummation, 

§  l()2(j.32(h)(l)(i)((’,)(J)  provides  that  the 
entire  amount  of  the  premium  is 
excluded  from  points  and  fees.  For 
jirivate  mortgage  insurance  premiums 
j)ayahle  at  or  Before  consummation. 

§  l()2(L32(h)(l){i)(C)(7)  j)rovides  that  the 
jjortion  of  the  jiremium  not  in  excess  of 
the  amount  payahle  under  j)olicies  in 
effect  at  the  tiim;  of  origination  under 
section  2()3(c)(2)(A)  of  the  National 
Housing  Act  is  excluded  from  ])oints 
and  fees,  provided  that  the  j)remium  is 
nKpiired  to  h(!  ndundahle  on  a  pro-rated 
Basis  and  the  refund  is  automaticallv 
issiuxi  u])on  notification  of  the 
satisfaction  of  tin;  underlying  mortgage 
loan. 

As  noted  By  one  commenter,  the 
language  in  ])roposed  §  22().32(h)(l  )(i)(B) 
c;ould  he  read  to  coid'lict  with  the  statute 
and  the  commentary  because  it 
suggested  that,  if  a  jirivate  mortgage 
insurance  ])remium  payahle  at  or  Before 
consummation  exceeded  the  FHA 
insurance  jiremium,  then  the  imtire 


private  mortgage  insurance  ])remium 
would  he  included  in  ))oints  and  fees. 

'I'he  Bureau  is  clarifving  in 
^l()2(j.:32(h)(l)(i)(C)‘{2)  that  oidy  the 
l)ortion  of  the  jjrivate  mortgage 
insurance  premium  that  exceeds  the 
FUA  premium  must  he  included  in 
points  and  fees.  With  respect  to  the 
comments  recpiesting  that  all  private 
mortgage  insurance  ])r(!miums  h(! 
(;xcluded  from  j)oints  and  fees,  the 
Bureau  notes  that  TILA  section 
l()3(hh)(  1  )(C)  j)rescrihes  specific  and 
detailed  conditions  for  excluding 
private  mortgage  insurance  premiums. 
Under  these  circum.stances,  the  Bureau 
does  not  Believe  it  would  he  a])])roj}riate 
to  exercise  its  excej)tion  authority  to 
reverse  (Congress’s  decision. 

Broj)osed  c;omment  32(h)(l)(i)-3 
explaimul  that  jirivate  mortgage 
insurance  jjremiums  payahle  at  or 
hc'fore  consummation  need  not  he 
included  in  points  and  fees  to  the  extent 
that  the  ])remium  does  not  exceed  the 
amount  ])ayahle  under  jjolicies  in  effect 
at  the  time  of  origination  under  section 
2().'5(c)(2](A)  of  the  National  Housing  Act 
and  the  ]n’emiums  an;  recpiired  to  he 
refunded  on  a  pro-rat(;d  Basis  and  the 
refund  is  automatically  i.ssued  upon 
notif  ication  of  satisfaction  of  the 
underlying  mortgage  loan.  Fro])osed 
comment  32(h)(l)(i)-3  also  ])rovided  an 
example  of  this  exclusion.  Fro])osed 
comm(;nt  32(h)(1  )(i)-4  explained  that 
])rivate  mortgage  insurance  ])remiums 
that  do  not  (jualify  for  an  exclusion 
must  he  included  in  ])oints  and  fees 
whether  paid  at  or  h(;fore 
consummation,  in  cash  or  financed, 
whether  optional  or  recpiired,  and 
whether  the  amount  rejiresents  the 
caitire  premium  or  an  initial  payment. 

'I’he  Bureau  did  not  receive 
substantial  comments  on  the.se  proposed 
inter])retations.  The  Bureau  is  adopting 
comments  32(h)(l  )(i)-3,  and  -4  with 
certain  revisions  for  clarity  and 
renumbered  as  comments  :32(h)(l  )(i)(C)- 
1  and  -2.  (kmnnent  32(h)(l)(i)(C)-l.i  is 
r(;vised  to  specify  that  private  mortgage 
insurance  jiremiums  paid  after 
consummation  are  excluded  from  points 
and  fees.  'Fhe  Bureau  also  adopts 
clarifying  changes  that  sjiecifv  that 
creditors  originating  conventional 
loans — even  such  loans  that  are  not 
eligible  to  he  FHA  loans  (/.e.,  Because 
their  ])rincipal  balance  is  too  high) — 
should  look  to  the  permissible  up-front 
premium  amount  for  FHA  loans,  as 
imphanented  By  ajijilicahle  rcigulations 
and  othcir  written  authorities  issued  hy 
the  FI  lA  (such  as  Mortgagee  Letters). 

For  example,  jnirsuant  to  HlJID’s 
Mortgage;!;  Lettcir  12-4  (i)uhlished  March 
(i,  2012),  the  allowable  uj)-front  FHA 
jiremium  for  single-family  homes  is  1.75 
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percent  of  tlie  base  loan  amount. 

Finally,  the  Bureau  clarifies  that  only 
the  ]iortion  of  the  single  or  up-front  I’Ml 
prenhuin  in  exce.ss  of  the  allowahle 
I'llA  pnaniinn  (/.e.,  rather  than  any 
monthly  premiinn  or  ])ortion  thereoil 
must  he  included  in  j)oints  and  fees, 
(iomments  32(1))(1  )(i)((:)-l  and  -2  also 
have  both  been  revi.sed  for  clarity  and 
consist(!ncy.  For  exam])le.  the  comments 
as  adoj)ted  refer  to  premiums  “payable 
at  or  before  consnmination"  ratlier  than 
“u])-front”  premiums  and  to 
“consummation"  rather  than  “closing.” 
'i’he  Bureau  notes  that  the  statute  refers 
to  “closing”  rather  than 
“consummation.”  However,  for 
consistency  with  the  terminology  in 
Regulation  Z,  the  Bureau  is  using  the 
term  “consummation.” 

Bona  Fide  Third-Party  Charges  and 
Bona  Fide  Discount  Points 

The  Dodd-Frank  Act  amended  I’lLA 
to  add  nearly  identical  ])rovisions 
excluding  certain  lK)na  fide  third-j)arty 
charges  and  hona  fide  disc;oimt  points 
from  the  calculation  of  points  and  fees 
for  both  (|ualified  mortgages  and  high- 
cost  mortgages. S])ecifically.  section 
1412  of  the  Dodd-Frank  Act  added  new 
TILA  section  12t)C(h)(2)(C),  which 
excludes  certain  hona  fide  third-j)arty 
charges  and  hona  fide  di.sconnt  ])oints 
from  the  calculation  of  ])oints  and  fees 
for  the  (jnalified  mortgage  |)oints  and 
fees  threshold.  Similarly,  .section  1431 
of  the  I3odd-Frank  Act  amended  TILA 
section  l()3(hh)(l)(AKii)  and  added 
TILA  section  l()3(dd)  to  j)rovide  for 
nearly  identical  exclusions  in 
calculating  ])oints  and  fees  for  the  high- 
cost  mortgage  threshold. 

In  the  2011  A'FR  Projjosal,  the  Board 
})roj)o.sed  to  implement  in 
§  220.43(eK3Kii)(A)  through  (C)  the 
exclusion  of  certain  hona  fide  third- 
party  charges  and  hona  fide  discount 
l)oints  only  for  the  calculation  of  jjoints 
and  fees  for  the  tjualified  mortgage 
points  and  fees  threshold.  In  the  2012 
IlOEPA  Proposal,  the  Bureau  proj)o.sed 
to  implement  these  exclusions  in 


L)(!p<ii'liiU!nt  ol  Housing  and  IJrhan 
Oijvolopiiuait.  M()rlga>>0(!  12-4  (Mar.  (>.  2012). 

availalih;  at  hllp://}K)rUil.hud.»c>v/hiidpart(il/ 
d()imiwtds/lniddoc?id=  12-04  ml. pdf. 

™Tlu!  oxclu.siiins  diHor  in  only  ono  raspacl.  I'o 
ivxcludi!  two  or  ono  l)ona  iido  discount  points  from 
llu!  points  and  foos  lirsl  for  dotorminino  wludlim'  a 
loan  is  a  lii<>li-cost  mort<>ago.  IILA  scxition 
10:i(dd)(l)(15)  and  (C)  siiocitual  tliat  tlio  intorosi  rat(! 
lor  personal  property  loans  hefon!  the  discount 
must  he  within  1  or  2  percentage!  points, 
respectiyely.  of  the  ayeirage  rate  on  a  loan  in 
connection  with  which  insurance  is  proyided  under 
title  I  of  the  National  Mousing  Act.  TILA  setdion 
12‘lC(h)(2)((:).  which  |)rescrihes  conditions  for 
excluding  hona  fide  discount  points  from  points 
and  fees  for  (|ualified  mortgages,  does  not  contain 
analogous  proyisions. 


proj)()sed  §  l()2().32(h)(.‘5)  for  the  jfoints 
and  fees  threshohl  for  high-co.st 
mortgages.  The  Bureau  noted  that 
proposed  §  l()2().32(h)(.‘i)  was  gttnerallv 
consi.stttnt  with  the  Board’s  projiosed 
§  22().43(e)(3)(ii)(A)  through  ((’,). 

'I’he  Bureau  Believes  that  it  is 
ajtpropriate  to  consolid.tte  these 
exclusions  in  a  single  provision.  The 
Bureau  is  now  finalizing  both  rules,  and 
the  exclusions  are  nearly  identical  for 
Both  the  (pialified  mortgage  and  high- 
co.st  mortgage  contexts.  Moreover,  under 
the  Board’s  ATR  Pro|)osal,  the  points 
and  fees  calculation  for  the  (pialifitKl 
mortgage  points  and  fees  threshold 
already  would  have  cross-referttnceil  the 
definition  of  points  and  fees  for  high- 
co.st  mortgages  in  §  22(i. 32(h)(1).  Given 
that  the  points  and  fees  calculations  for 
both  the  qualified  mortgage  and  high- 
co.st  mortgage  points  and  fees  thresliokls 
will  use  the  same  ])oint.s  and  fees 
definition  in  §  1028. 32(h)(1),  the  Bureau 
believes  it  is  nnnecessary  to  implement 
nearly  identical  exclusions  from  points 
and  fees  in  sejjarate  provisions  for 
(jnalified  mortgagexs  and  high-co.st 
mortgages.  Accordingly,  the  Biinxiu  is 
consolidating  the  exclusions  for  certain 
hona  fide  third-j)arty  charges  and  hona 
fid(!  di.sconnt  |)oint.s  for  Both  (jnalified 
mortgages  and  high-co.st  ni()rtgag(;.s  in 
new  l()2(i.32(h)(l  )(i)(D)  through  (F).  In 
addition,  the  definition  of  “hona  fide 
discount  jjoints”  for  the  j)urj)().ses  of 
S  1028.32(h)(l  )(i)(F)  and  (F),  which  the 
2011  ATR  Br()])()sal  woidd  have 
iinjdeinented  in  S  220.43(e)(3)(iv).  is 
inst(!a(l  being  imj)lemente(l  in 
§  1020. 32(h)(3). 

Bona  fide  third-pcirtv  charges.  TILA 
Section  129C(h)(2)(G)(i)  excludes  from 
j)()ints  and  fe(is  “hona  fide  third  jiarty 
charges  not  retained  by  the  mortgage 
originator,  creditor,  or  an  affiliate  of  the 
creditor  or  mortgage  originator.” 
Tracking  the  .statute,  i)roi)o.s(Hl 
§  220.43(e)(3)(ii)(A)  would  have 
(Lxclinhul  from  “jjoints  and  fe(;.s”  for 
(jnalified  m()rtgag(;s  any  hona  fide  third 
j)arty  charge  not  njtained  by  the 
creditor,  loan  originator,  or  an  idfiliate 
of  either.  Frojjosed  §  220.43(e)(3)(iii) 
would  have  sjiecified  that  the  term 
“loan  originator”  has  the  same  meaning 
as  in  §  220.30(a)(l ). 

Froj)o.sed  ^  220.43(e)(3)(ii)(A)  would 
also  have  imj)l(;mented  TILA  section 
l()3(hh)(l)(Ci),  which  ixujuinxs  that 
j)remiums  for  j)rivate  mortgage 
insurance  he  included  in  “jioints  and 
f(!es”  as  defined  in  'I’lLA  section 
l()3(hh)(4)  under  certain  circumstances. 
Aj)j)lying  g(meral  rules  of  statutory 
construction,  the  Board  concliuhul  that 
the  more  sj)(;cific  j)r()visi()n  on  j)rivate 
mortgage  insurance  suj)erse(l(!s  the  more 
general  jjrovision  j)ermitting  any  hona 


fide  third  jjarty  charge  not  nitained  hv 

the  cnulitor,  mortgage  originator,  or  an 

affiliate  of  (;ith(!r  to  he  (jxclnded  from 

“j)oint.s  and  fe(;s.”  'rims,  j)roj)()se(l 

§  220.43(e)(3)(ii)(A)  would  have 

excluded  from  jjoints  and  fees  any  hona  I 

fide  third  jjarty  charge  not  r(!tain(!(i  hv 

the  enulitor,  loan  originator,  or  an 

affiliate  of  either  unhxss  the  charges 

were  j)remiums  for  j)rivat(5  mortgage 

insurance  that  were  included  in  jioints 

and  hies  under  §  220.32(h)(l)(i)(B). 

'I’he  Board  noted  that,  in  .setting  the 
jiurchase  jirice  for  sjMicific  loans,  Fannie 
Mae  and  P’reddie  Mac  make  loan-level 
jirice  adjustnuiiits  (LLBAs)  to 
coiujiensate  off.set  added  risks,  such  as 
a  high  LTV  or  low  credit  .score,  among  I 

many  other  risk  factors.  Creditors  may,  j 

hut  are  not  required  to,  incr(iase  the 
intenist  rate  charged  to  the  consumer  so 
as  to  offset  the  impact  of  the  LLBAs  or 
increase  the  costs  to  the  consumer  in  the 
form  of  jioints  to  offset  the  lost  revenue 
nisnlting  from  the  LLBAs.  The  Board 
noted  that,  during  outreach,  some 
creditors  argued  that  tlui.se  jioints 
should  not  he  counted  in  jioints  and 
f(ies  for  (jnalified  mortgages  under  the 
(ixclnsion  for  “hona  fide  third  jiartv 
charges  not  retained  by  the  loan 
originator,  creditor,  or  an  affiliate  of 
either”  in  TILA  s(!cti()n  129(;(h)(2)(C). 

The  Board  ackn()wle(lg(Kl  creditors’ 
concerns  about  exc.(;e(ling  the  (jnalified 
mortgage  j)()ints  and  f(;e.s  thresholds  due 
to  LLBAs  (’(iqnired  by  the  GSFs. 

However,  the  Board  (juestioiKMl  whether 
an  exemj)tion  for  LLBAs  would  he 
consistent  with  congre.ssional  intent  in 
limiting  j)()ints  and  fees  for  (jnalified 
mortgages.  The  Board  not(!(l  that  jioints 
charged  to  m(;et  GSE  risk-ha.sed  j)rice 
adjustment  requinanents  are  arguahly 
no  different  than  other  jjoints  charged 
on  loans  sold  to  any  secondarv  mark(;t 
jjurchaser  to  compen.sate  that  jjurcha.ser 
for  added  loan-l(!vel  risks.  Congress 
clearly  c()ntemj)late(l  that  discount 
j)()ints  generally  .should  he  included  in 
j)oints  and  fees  for  (jnalified  mortgages. 

The  Board  noted  that  an  (ixclnsion  for 
j)()ints  charged  by  creditors  in  resjionse 
to  secondary  market  LLBAs  also  would 
raise  (jne.stions  about  the  ajijirojn  iate 
treatment  of  jioints  charged  hv  creditors 
to  offset  loan-level  risks  on  mortgage 
loans  that  they  hold  in  jiortfolio.  The 
Board  reasoned  that,  under  normal 
circumstances,  these  jioints  are  retained 
by  the  creditor,  so  it  woidd  not  he 
ajijjrojiriate  to  exclude  them  from  jioints 
and  fees  under  the  “hona  fide  third 
jiarty  charge”  exclusion.  However,  the 
Board  cautioned  that  re(juiring  that 
the.se  jioints  he  included  in  jjoints  and 
fees,  when  similar  charges  on  loans  sold 
into  the  secondary  market  are  excluded, 
may  create  undesirable  market 
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iiuhaliinees  l)et\veen  loans  sold  to  the 
secoiularv  market  and  loans  held  in 
portfolio. 

The  Board  akso  noted  that  laeditors 
may  olT.set  risks  on  their  portfolio  loans 
(or  on  loans  .sold  into  the  secondary 
market)  hy  charging  a  higher  rate  rather 
than  additional  points  and  fees: 
however,  the  Board  recognized  the 
limits  of  this  approach  to  loan-level  risk 
mitigation  due  to  concerns  such  as 
exceeding  high-c{)st  mortgage  rate 
thnishohls.  Nonetheless,  the  Board 
notcul  that  in  practice,  an  exclusion  from 
the  (jualified  mortgage  points  and  fees 
calcnlation  for  all  points  charged  to 
offset  loan-level  risks  may  create 
compliance  and  enforcement 
difficnlties.  Tlu;  Board  (jnestiomul 
whether  meaningfnl  distinctions 
Ixitween  |)oint.s  charged  to  offset  loan- 
level  risks  and  other  j)oints  and  fees 
charged  on  a  loan  conld  he  made  clearly 
and  consistently.  In  addition,  the  Board 
oh.served  that  such  an  exclusion  conld 
hi!  overbroad  and  inconsistent  with 
Congress’s  intent  that  ])oints  generally 
he  counted  toward  the  points  and  fees 


shonld  exclude  from  ])oints  and  fees  for 
(|nalified  mortgages  points  charged  to 
meet  risk-based  price  adjustment 
reipiirements  of  secondarv  market 
pnrchasiii's  and  ])oints  charged  to  offset 
loan-level  risks  on  mortgages  held  in 
portfolio. 

(ionsnmer  advocates  did  not  comment 
on  this  issue.  Many  industry 
commenters  argued  that  LLBAs  shonld 
hi!  excluded  from  points  and  fees  as 
hona  fide  third  ])artv  charges.  'Fhe  (kSE 
commenters  agreed  that  LLBAs  should 
he  excluded  as  hona  fide  third  ])arty 
charges,  noting  that  they  are  not 
retained  hy  the  creditor.  One  GSE 
commenter  noted  that  LLBAs  are  .set 
fees  that  are  transparent  and  accessible 
via  the  CISEs'  Web  sites.  .Some  indn.stry 
commenters  contended  that  inclnding 
LLBAs  in  j)oints  and  fees  would  cause 
many  loans  to  exceed  the  ])oints  and 
fees  cap  for  qualified  mortgages.  Other 
indn.stry  commenters  argued  that 
requiring  LLBAs  to  he  included  in 
points  and  fees  would  force  creditors  to 
recover  the  costs  through  increases  in 
the  interest  rate.  One  of  the  (kSE 
commenters  acknowledged  the  c.oncern 
that  creditors  holding  loans  in  portfolio 
conld  he  at  a  disadvantage  if  LLBAs 
were  excluded  from  points  and  fees  and 
suggested  that  the  Bureau  consider 
allowing  such  creditors  to  exclude 
published  loan  level  risk  adjustment 
fees. 

One  industry  commenter  urged  the 
Bureau  to  coordinate  with  the  agencies 


responsible  for  finalizing  the  2011  QRM 
Bro|)osed  Rule  to  avoid  unintended 
conseipiences.  The  201 1  ARM  Bropo.sed 
Rule,  if  adopted,  would  require,  in 
certain  circumstances,  that  spon.sors  of 
MB.S  c.reate  premium  ca])tnre  cash 
reserve  accounts  to  limit  s|)onsors’ 
ability  to  monetize  the  excess  spread 
between  the  ])roc.eeds  from  the  .sale  of 
the  interests  and  the  par  value  of  those 
interests.  .See  70  ER  24113.  The 
commenter  stated  that  this  would  result 
in  any  premium  in  the  price  of  a 
securitization  hacked  hy  residential 
mortgage  loans  being  placed  in  a  first- 
loss  position  in  the  securitization.  'Fhe 
commenter  argued  that  this  would  make 
j)remium  loans  too  ex])ensive  to 
originate  and  that  creditors  would  not 
he  able  to  recover  LLBAs  through 
interest  rate  adjustments.  The 
commenter  maintained  that  if  the 
LLBAs  were  included  in  the  calculation 
for  the  qualified  mortgage  points  and 
fees  limit,  creditors  would  also  he 
severely  constrained  in  recovering 
LLBAs  through  points.  'Fhe  commenter 
argued  that  LLBAs  therefore  shonld  he 
excluded  from  the  ])oints  and  fees 
calcnlation  for  qualified  mortgages. 

'Fhe  Bnrean  is  adopting 
^  22(i.43(e)(3)(ii)(A),  with  certain 
revisions,  as  renumhered 
S  1()2(>.32(1))(1  )(i)(n).  As  revised, 

S  102(1. 32(1))(1  )(i)(n)  provides  that  a 


from  points  and  fees  unless  the  charge 
is  required  to  he  included  under 
§  l()2().32(h)(l  )(i)((3  (for  mortgage 
insurance  premiums),  (iii)  (for  real 
estate  related  fees),  or  (iv)  (for  credit 
insurance  j)reminms).  As  noted  above, 
the  Board  pro])osed  that  the  specific 
provision  regarding  mortgage  insurance. 
TILA  .section  l()3(hl))(l)((').  .should 
govern  the  exclusion  of  ])rivate  mortgage 
insurance  premiums  of  points  and  fees, 
rather  than  TILA  .section  120C(h)(2)(C). 
which  jn'ovides  generally  for  the 
exclusion  of  certain  hona  fide  third- 
party  charges.  'Fhe  Bnrean  likewise 
believes  that  the  specific  .statntorv 
provisions  regarding  real  e.state  related 
fees  and  credit  insurance  j)ri!minms  in 
'FILA  .section  l()3(hl))(4)((i)  and  (D) 
shonld  govern  whether  these  c.harges  are 
included  in  points  and  fees  rather  than 
the  more  general  ])rovisions  regarding 
excln.sion  of  hona  fide  third-party 
charges,  'FILA  sections  l()3(hl))(l)(A)(ii) 
(for  high-co.st  mortgages)  or 
129C;(1))(2)((;)  (for  qualified  mortgages). 
'Fhus,  ^  102(1. 32(h)(l)(i)(D)  provides  that 
the  general  exclusion  for  hona  fide 
third-]3arty  charges  a])])lies  unless  the 


charges  are  required  to  he  included 
under  l()2(1.32(l))(l)(i)(C),  (iii),  or  (iv). 

'Fill!  Bureau  acknowledges  that  'FILA 
sections  l()3(hh)(l)(A)(ii)  and 
129(i(h)(2)(C)  conld  jilansihly  he  read  to 
provide  for  a  two-step  calculation  of 
])oint.s  and  fees:  first,  the  creditor  would 
calculate  jioints  and  fees  as  defined  in 
'FILA  section  l()3(l)h)(4):  and.  second, 
the  creditor  would  exclude  all  hona  fide 
third-partv  charges  not  retained  hv  the 
mortgage  originator,  creditor,  or  an 
affiliate  of  either,  as  provided  in  TILA 
sections  l()3(l)h)(l)(A)(ii)  (for  high-cost 
mortgages)  and  129(i(l))(2)(C)  (for 
qualified  mortgages).  Under  this 
reading,  charges  for.  e.g.,  private 
mortgage  insurance  conld  initially,  in 
step  one.  be  included  in  points  and  fees 
but  then,  in  steji  two,  be  excluded  as 
hona  fide  third-jiarty  charges  under 
'FILA  sections  l()3(hb)(l  )(A)(ii)  or 
12‘)U(h)(2)(C). 

'Fo  give  meaning  to  the  specific 
.statutory  jirovisions  regarding  mortgage 
insurance,  real  estate  related  fees,  and 
credit  insurance,  the  Bnrean  believes 
that  the  better  reading  is  that  the.se 
sjiecific  jirovisions  .should  govern 
whether  such  charges  are  included  in 
points  and  fees,  rather  than  the  general 
provisions  excluding  certain  hona  fide 
third-party  charges.  For  example, 
(longress  added  'FILA  section 
l()3(l)h)(1 )((]),  which  ])rescrihes  certain 
conditions  under  which  private 
mortgage  insurance  premiums  woidil  he 
included  in  ])oints  and  fees.  'Fhe  Bureau 
believes  that  the  pur])ose  of  this 
provision  is  to  help  ensure  that 
consumers  with  a  iiualified  mortgage  are 
not  charged  excessive  private  mortgage 
insurance  jiremiums.  If  such  |)remiums 
could  he  excluded  as  hona  fide  third- 
jiartv  charges  under  TILA  sections 
l()3(hb)(l)(A)(ii)  or  129C(h)(2)(C),  then 
the  purpose  of  this  provision  would  be 
undermined.  In  further  snpj)ort  of  its 
inter]jretation,  the  Bureau  is  invoking  its 
authority  under 'FILA  section  lO.'ila)  to 
make  such  adjustments  and  exce])tions 
as  are  nece.ssary  and  projier  to  effectuate 
the  pnrjjoses  of 'FILA,  including  that 
consumers  are  offered  and  receive 
residential  mortgage  loans  on  terms  that 
reasonably  rellect  their  ability  to  repay 
the  loans.  Similarly,  the  Bureau  finds 
that  it  is  necessarv,  ])ro])er  and 
ap])ro])riate  to  use  its  authority  under 
'FILA  section  129(;(h)(3)(B)(i)  to  revise 
and  subtract  from  the  statutory 
language.  'Fhis  use  of  authority  ensures 
that  resi)onsil)le.  affordable  mortgage 
credit  remains  available  to  consumers  in 
a  manner  consi.stent  with  the  ])nrpose  of 
'FILA  section  129(k  referenced  above,  as 
well  as  effectuating  that  purpo.se. 

As  noted  above,  several  industry 
commenters  argued  that  points  charged 


threshold  for  qualified  mortgages. 

'Fill!  Board  requested  comment  on 
whether  and  on  what  basis  the  final  ride 


hona  fide  third  jiarty  charge  not  retained 
hy  the  creditor,  loan  originator,  or  an 
affiliate  of  either  the  general  is  excluded 
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l)y  creditors  to  offset  LLPAs  should  be 
excluded  from  points  and  fees  under 
§  1020.32(1)1(1  )(i)(D).  In  setting  the 
])nrchase  price  for  loans,  the  GSEs 
impose  hhl’As  to  offset  certain  credit 
risks,  and  creditors  may  but  are  not 
nupured  to  recoup  the  revenue  lost  as  a 
result  of  the  LLl’As  by  increasing  the 
costs  to  consumers  in  the  form  of  points. 
'I’he  Oureau  believes  that  the  manner  in 
which  creditors  respond  to  hhPAs  is 
better  viewed  as  a  fundamental 
component  of  how  the  j)ricing  of  a 
mortgage  loan  is  determined  rather  than 
as  a  third  party  charge.  As  the  Board 
noted,  allowing  creditors  to  exclude 
points  charged  to  offset  LLPAs  could 
create  market  imbalances  between  loans 
sold  on  the  sec:ondarv  market  and  loans 
held  in  portfolio.  While  such 
imbalances  could  he  addressed  by 
excluding  risk  adjustment  fees  more 
broadly,  including  fees  charged  by 
creditors  for  loans  held  in  portfolio,  the 
Bureau  agrees  with  the  Board  that  this 
could  create  compliance  and 
enforcement  difficulties.  'I’lius,  the 
Bureau  concludes  that  ])oints  charged  to 
offset  LhPAs  may  not  he  excluded  from 
points  and  fees  under 
4?  l()2(j.32(h)(l)(i)(D).  'I'o  the  extent  that 
creditors  offer  consumers  the 
o])l)ortunity  to  pay  points  to  lower  the 
interest  rate  that  the  creditor  would 
otherwise  charge  to  recover  the  lost 
revenue  from  the  l.LPAs,  such  ])oints 
may,  if  they  satisfy  the  reciuirements  of 
§  l()2().32(h)(1  )(i)(E)  or  (F),  he  excluded 
from  points  and  fees  as  bona  fide 
discount  ])oints. 

As  noted  above,  one  commenter 
expressed  concern  that  if  the 
recjuirements  for  i)remium  capture  cash 
re.serve  accounts  proj)osed  in  the  2011 
QRM  Pro])osed  Rule  were  ado])ted, 
creditors  would  have  difficulty  in 
recovering  the  costs  of  LLPAs  through 
rate  and  that,  because  of  the  points  and 
fees  limits  for  qualified  mortgages, 
creditors  would  also  have  trouble 
recovering  the  costs  of  LLPAs  through 
u|)-front  charges  to  consumers.  The 
Bureau  notes  that,  as  ])ropo.sed,  the 
premium  capture  cash  reserve  account 
retiuirement  would  not  ai)])ly  to 
securities  s])on.sored  by  the  GSEs  and 
would  not  apj)ly  to  securities  com])rised 
.solely  of  QRMs.  See  70  FR  24112, 

24120.  'riius,  it  is  not  clear,  that  even  if 
it  were  adoi)ted,  the  requirement  would 
have  as  substantial  an  impact  as 
suggested  by  the  commenter.  In  any 
event,  the  recpiirement  has  merely  been 
])ropo.sed,  not  finalized.  The  Bureau  will 
continue  to  coordinate  with  the  agencies 
responsible  for  finalizing  the  2011  QRM 
Pro])o.sed  Rule  to  consider  the  combined 
effects  of  that  rule  and  the  instant  rule. 


'rhe  Board  ])roposed  comment 
43(e)(3)(ii)-l  to  clarify  the  meaning  in 
])roj)osed  §  220.43(e)(3)(ii)(A)  of 
“retained  by"  the  loan  originator, 
creditor,  or  an  affiliate  of  either. 

Proposed  comment  43(e}(3)(ii)-l 
provided  that  if  a  creditor  charges  a 
consumer  .$400  for  an  a])j)raisal 
conducted  by  a  third  party  not  affiliated 
with  the  creditor,  pays  the  third  partv 
ai)praiser  $300  for  the  appraisal,  and 
retains  $100,  the  creditor  may  exclude 
$300  of  this  fee  from  “points  and  fees” 
hut  miKst  count  the  .$100  it  retains  in 
“j)oints  and  fees.” 

As  noted  above,  several  commenters 
expres.sed  confusion  about  the 
relationshi])  between  j)roi)o.sed 
§  220.43(e)(3)(ii)(A).  which  would  have 
excluded  bona  fide  third  party  charges 
not  retained  by  the  loan  originator, 
creditor,  or  an  affiliate  of  either,  and 
proposed  §  220.32(h)(l  )(iii),  which 
would  have  excluded  certain  real  estate 
related  charges  if  they  are  reasonable,  if 
the  creditor  receives  no  direct  or 
indirect  compensation  in  connection 
with  the  cdiarges,  and  the  charges  are 
not  paid  to  an  affiliate  of  the  creditor. 

As  explained  above,  the  Bureau 
inter])rets  the  more  .sj)ecific  provision 
governing  the  inclusion  in  ])oints  and 
fees  of  real  estate  related  charges 
(implemented  in  §  l()2(j.32(h)(l  )(iii))  as 
taking  j)recedence  over  the  more  general 
exclusion  for  bona  fide  third  |)arty 
charges  in  renumbered 
§  l()2().32(h)(l)(i)(D].  Accordingly,  the 
Bureau  does  not  believe  that  the 
example  in  pro])osed  comment 
43(e)(3)(ii)-l  is  appropriate  for 
illustrating  the  exclusion  for  bona  fide 
third  party  charges  because  the  subject 
of  the  example,  apj)raisals,  is 
sjjecifically  addres.sed  in 
4?102().32(i))(l)(iii). 

The  Bureau  therefore  is  revising 
renumbered  comment  32(h)(l)(i)(D)-l 
by  using  a  settlement  agent  charge  to 
illustrate  the  exclusion  for  bona  fide 
third  j)arty  charges.  By  altering  this 
exam])le  to  addre.ss  closing  agent 
charges,  the  Bureau  is  also  re.s|)onding 
to  recjuests  from  commenters  that  the 
Bureau  inovide  more  guidance  on 
whether  closing  agent  charges  are 
included  in  i)oints  and  fees.  As  noted 
above,  proposed  §  22().43(e)(3}(iii) 
would  have  specified  that  the  term 
“loan  originator,”  as  used  in  ])roj)osed 

22().43(e)(3)(ii)(A),  has  the  same 
meaning  as  in  22().3(i(a)(l).  The 
Bureau  is  moving  the  cross-reference  to 
the  definition  of  “loan  originator"  in 
§  22().3()(a)(l)  to  comment  32(l))(l)(i)(D)- 
1. 

'Fhe  Board  proposed  comment 
43(e)(3l(ii)-2  to  explain  that,  under 
§22(i.32(h)(l)(i)(B),  creditors  would 


have  to  include  in  “])oint.s  and  fees” 
j)remium.s  or  charges  j)ayahle  at  or 
before  consummation  for  any  private 
guaranty  or  insurance  j)rotecting  the 
creditor  against  the  consumer’s  default 
or  other  credit  lo.ss  to  the  extent  that  the 
premium  or  charge  exceeds  the  amount 
payable  under  policies  in  effect  at  the 
time  of  origination  under  .section 
2()3(c)(2)(A)  of  the  National  Housing  Act 
(12  U..S.G.  17()9(c)(2)(A)).  The  proj)o.sed 
comment  also  would  have  ex])lained 
that  these  premiums  or  charges  would 
he  included  if  the  ])remium.s  or  charges 
were  not  retiuired  to  he  refundable  on  a 
pro-rated  basis,  or  the  refund  is  not 
automatically  i.ssued  upon  notification 
of  the  satisfaction  of  the  underlying 
mortgage  loan.  The  comment  would 
have  clarified  that,  under  the.se 
cinannstances,  even  if  the  premiums 
and  charges  were  not  retained  by  the 
creditor,  loan  originator,  or  an  affiliate 
of  either,  they  would  he  included  in  the 
“points  and  fees”  calculation  for 
(lualified  mortgages.  The  comment  also 
woukl  have  cross-referenced  proposed 
comments  32(h)(l)(i)-3  and  -4  for 
further  discussion  of  including  private 
mortgage  insurance  premiums  in  the 
j)oint.s  and  fees  calculation. 

The  Bureau  is  adojjting  ])roposed 
comment  43(eK3)(ii)-2  substantially  as 
proposed,  renumhered  as  comment 
32(h)(i)(D)-2.  In  addition,  the  Bureau 
also  is  adopting  new  comments 
32(hl(i)(D)-3  and  -4  to  explain  that  the 
exclusion  of  bona  fide  third  party 
charges  under  §  l()2(j.32(h)(l)(i)(b)  does 
not  a])])ly  to  real  estate-related  charges 
and  credit  insurance  premiums.  The 
inclusion  of  these  items  in  j)oints  and 
fees  is  specifically  addre.s.sed  in 
§  l()26.32(h)(iii)  and  (iv),  resj)ectivelv. 

Bona  fide  discount  points.  TILA 
.section  129G(h)(2)(C)(ii)  excludes  up  to 
two  bona  fide  discount  points  from 
points  and  fees  under  certain 
circumstances.  S])ecificallv,  it  excludes 
up  to  two  bona  fide  discount  points  if 
the  interest  rate  before  the  discount  does 
not  exceed  the  average  ])rime  offer  rate 
by  more  than  two  percentage  points. 
Alternatively,  it  excludes  up  to  one 
discount  j)oint  if  the  interest  rate  before 
the  discount  does  not  exceed  the 
average  i)rime  offer  rate  by  more  than 
one  percentage  point.  The  Board 
proposed  to  implement  this  provision  in 
propo.sed  §  22().43(e)(3)(ii)(B)  and  (G). 

Fro])o.sed  §  22().43(e)(3)(ii)(BJ  would 
have  permitted  a  creditor  to  exclude 
from  ])oints  and  fees  for  a  qualified 
mortgage  uj)  to  two  bona  fide  discount 
points  paid  by  the  consumer  in 
connection  with  the  covered 
transaction,  j)rovided  that:  (1)  The 
interest  rate  before  the  rate  is 
discounted  does  not  exceed  the  average 
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prime  offer  rate,  as  (lefined  in 
22().4.‘>(a)(2){ii),  by  more  than  one 
percent;  and  (2)  the  average  prime  offer 
rat(;  iiscul  for  jnir|)o.s(;.s  of  i)aragra])h 
43{e)(8)(ii)(B)(  J)  is  the  same  average 
prime  offer  rate  tliat  a])])lies  to  a 
comparable  transaction  as  of  the  date 
the  discounted  intere.st  rate  for  the 
cov(!r(!d  transaction  is  set. 

Pro|)osed  §  22(j.43((!)(8)(ii)((’.)  would 
hav(!  pcMinitted  a  creditor  to  exclude 
from  points  and  tees  fora  (jiialified 
mortgage  nj)  to  one  bona  fide  di.sconnt 
point  ])aid  hv  the  consumer  in 
connection  with  the  covered 
transaction,  provided  that:  (1)  The 
interest  rate  before  the  discount  does 
not  exceed  the;  average  prime  offer  rate, 
as  defined  in  §  22(i.4.'j(a)(2)(ii).  by  more 
than  two  j)ercent:  (2)  the  average  j)rime 
offer  rate  n.sed  for  jnir])oses  of 
§  22(i.43(e)(3)(ii)(C)(l)  is  the  .same 
average  prime  offer  rate  that  applies  to 
a  com])arat)le  tran.saction  as  of  the  date 
the  disixnmted  interest  rate  for  the 
covered  transaction  is  set:  and  (3)  two 
bona  fide  di.sconnt  points  hav(;  not  been 
excluded  under  §  22().43(e)(3)(ii)(B). 

.Several  indn.strv  commenters  argued 
that  cnulitors  should  he  permitted  to 
exclude  from  points  and  fees  more  than 
two  discount  points.  Some  indn.strv 
comment(!rs  maintained  that  cnulitors 
should  h(!  ])ermitted  to  exclude  as  manv 
di.sconnt  points  as  consumers  choose  to 
pay.  Another  commenter  contended  that 
creditors  should  he  able  to  excliuh;  as 
manv  as  thnu;  di.sconnt  points. 

A  few  indn.strv  commenters  re(juested 
eliminating  the  nupiirement  that,  for  the 
discount  points  to  he  bona  fide,  the 
interest  rate  before  the  discount  must  he 
within  one  or  two  percentage;  points  of 
the;  average  prime  offer  rate.  One 
industry  commenter  argued  that  this 
reejuirement  is  too  inflexible.  Several 
commenters  recommended  that  this 
r(;(jnirement  he  adjusted  for  jumbo  loans 
and  for  second  homes.  Another 
commenter  claimed  that  this 
r(;(|nirement  would  limit  the  options  for 
consumers  jiaying  higher  intere.st  rat(;s 
and  that  these  are  the  consumers  for 
whom  it  would  he  most  beneficial  to 
|)ay  down  their  intere.st  rates. 

.Several  commenters  argued  that  the 
effect  of  these  two  limitations  for 
excluding  discount  ])oints  from  ])oint.s 
and  fee.s — the  limit  on  the  nnmher  of 
discount  ])oints  that  could  h(;  excluded 
and  the  recpiirement  that  the  pre- 
di.sconnt  rate;  he  within  om;  or  two 
points  of  the  av(;rage  i)rim(;  offer  rate — 
would  have;  a  negative  imj)act  on 
consumers.  They  maintained  that  the.se 
limitations  would  |)revent  consumers 
from  choosing  their  optimal 
combination  of  interest  rate  and  jjoints 
for  their  financial  circumstances. 


One  commenter  noted  that  ])ro])o.sed 
S  22().43(e)(3)(ii)(B)  and  (C)  would 
reejnire  that,  for  the  discount  points  or 
point  to  he  excluded  from  points  and 
fees,  the  interest  rate  before  the  discount 
must  not  exceed  the  average  prime  offer 
rate  by  more  than  one  or  two  ‘'percent," 
respectively.  Tin;  commenter 
recommend(;d  that,  for  clarity  and 
consistency  with  the  statute,  the 
r(;(iuirement  should  instead  r(;(|uire  that 
the  interest  rate  before  tin;  discount  he 
within  one  or  two  “percentage  j)oints" 
of  the  average  jji  inn;  offer  rate. 

The  Bureau  is  adopting  i)roposed 
^  22(i.43(e)(3)(ii)(B)  and  (C),  r(;numhered 
as  ^  l()2(>.32(h){l)(i)(E)  and  (F),  with 
certain  revisions.  As  sugge.sted  by  a 
commenter,  the  Bureau  is  revising  both 
S  102(5. 32(h)(l)(i)(Ii:)(7)  and  (F)(1)  to 
r(;(iuire  that,  to  exclude  the  di.sconnt 
points  or  point,  the  interest  rate  must  he 
within  one  or  two  “])ercentage  j)oint,s” 
(rather  than  “i)ercent”)  of  the  average 
prime  offer  rate.  This  formulation  is 
clearer  and  consistent  with  the  statutorv 
language.  The  Bureau  is  also  adding 
Sl()2(i.32(h)(l)(i)(F)(2)  and  (F)(2)  to 
im])lement  TILA  .section  l()3(dd)(l)(B) 
and  ((]),  which  specify  that,  to  exclude 
discount  points  from  points  and  fe{;s  for 
])ur])oses  of  determining  whether  a  loan 
is  a  high-co.st  mortgage,  the  intere.st  rate 
for  j)(;r.sonal  property  loans  before  the 
di.sconnt  must  he  within  one  or  two 
percentage  ])oint.s,  res|K;ctivelv,  of  the 
average  rate  on  a  loan  in  connection 
with  which  insurance  is  ])rovided  und(;r 
title  1  of  the  National  Housing  Act.  This 
provision  does  not  apply  to  the;  points 
and  fees  limit  for  (lualified  mortgages, 
regardle.ss  of  whether  a  loan  is  a  high- 
co.st  mortgage.  The  provision  is 
included  in  the  final  rule  for 
completeness.  Finally,  in 
§  102(5. 32(h)(l)(i)(F),  the  Bureau  is 
clarifying  that  bona  fide  discount  points 
cannot  he  excluded  under 
S  l()2(5.32(h)(l)(i)(F)  if  any  bona  fide 
discount  ])oint.s  already  have  been 
excluded  under  S  l()2(i.32(h)(l  )(i)(E). 

As  noted  above,  several  commenters 
urged  the  Bureau  to  alter  or  eliminate 
the  limitations  on  how  manv  di.sconnt 
])oints  may  he  excluded  and  the 
re(piirement  that  the  pre-discount 
int(;rest  rate  must  he  within  one  or  two 
points  of  the  av(;rage  ])rime  offer  rate.  A 
few  industry  comment(;r.s  al.so  recpiesled 
that  the  Bureau  adjust  the  limitation  on 
the  pre-di.sconnt  intere.st  rate 
specifically  for  jumbo  loans  and  loans 
for  vacation  homes.  These  commenters 
noted  that  intere.st  rates  for  such  loans 
otherwi.se  would  often  h(;  too  high  to 
qualify  for  the  exclusion  for  bona  fide 
discount  ])oint.s.  The  Bureau  recognizes 
that  the.se  limitations  may  circumscrihe 
the  ability  of  consumers  to  purcha.se 


discount  points  to  lower  their  interest 
rates.  Nevertheless,  the  Bureau  does  not 
h{;lieve  it  wonld  h(;  appropriate  to 
exerci.se  its  exception  authority. 

Hongress  apparently  concluded  that 
there  was  a  greater  probability  of 
cijiisumer  injury  when  consumers 
])urcha.s(;d  more  than  two  discount 
]K)ints  or  when  the  con.snmers  were 
using  discount  points  to  buy  down 
higher  interest  rates.  The  Bnrean  also 
notes  that,  in  other  sections  of  the  Dodd- 
Frank  Act,  (Congress  pr(;.scrihed  different 
thresholds  above  the  average  prime  offer 
rat(;  for  jumbo  loans.  .See  TILA  sections 
12()C(c)(l)(B)  (pr(;])ayment  j)enaltie.s) 
and  12t)H(f)(2)  (a])])rai.sals).  Congress 
did  not  do  so  in  the  provision  regarding 
exclusion  of  bona  fide  discount  ])oints. 

The  Bnrean  is  adding  new  comment 
32(h)(l)(i)(E)-2  to  note  that  the  term 
“bona  fide  discount  ])oint”  is  defined  in 
§  102(5. 32(h)(3).  To  .streandine  the  rule, 
the  Bureau  is  moving  into  new  comment 
32(h)(1)(i)(E)-2  the  exj)lanation  that  the 
average  ])rime  offer  rate  n.sed  for 
l)urpo.ses  of  for  both  102(5. 32(h)(1  )(i)(E) 
and  (F)  is  the  av(;rage  prime  offer  rate 
that  ;ii)])lies  to  a  (X)mi)arahle  transaction 
as  of  the  date  the  di.scount(;d  interest 
rate  for  the  covered  transaction  is  set. 

'I’he  Board  ])ro]josed  comment 
43((;)(3)(ii)— .S  to  clarify  that  the  average 
prime  offer  rate  table  indicates  how  to 
identify  the  comj)arahle  tran.saction.  The 
Bur(;au  is  adding  the  language  from 
j)ro]K).sed  comment  43(e)(3)(ii)-.'5  to  new 
comment  32(h)(l  )(i)(E)-2,  with  a 
revision  to  the  cro.ss-reference  for  the 
comment  addressing  “comparable 
transaction." 

Ih'oposed  comment  43(e)(3)(ii)-3 
would  have  included  an  exam])le  to 
illustrate  the  rule  permitting  exclusion 
of  two  bona  fide  discount  points.  The 
exam])le  would  have  assumed  a  cov(;red 
transaction  that  is  a  first-lien,  purchase 
money  home  mortgage  with  a  fixed 
inter(;.st  rate  and  a  3()-y(;ar  term.  It 
would  also  have  assumed  that  the 
consumer  locks  in  an  interest  rate  of  (5 
jjercent  on  May  1 , 201 1 .  that  was 
discounted  from  a  rate  of  (5. .'5  percent 
h(;can.se  the  consumer  paid  two 
discount  points.  Finally,  assume  that 
the  av(;rage  ])rime  off(;r  rate  as  of  Mav 
1,  2011  for  first-lien,  purchase  money 
home  mortgages  with  a  fixed  interest 
rate  and  a  3()-year  term  is  .'5..'5  percent. 

In  this  examjde,  the  creditor  would  have 
been  able  to  exclude  two  di.sconnt 
l)oints  from  the  “points  and  fees" 
calculation  because  the  rate  from  which 
the  discounted  rate  was  derived 
exceeded  the  average  ])rime  offer  rate  for 
a  comparable  transaction  as  of  the  date 
tin;  rate  on  the  covered  transaction  was 
set  by  only  1  percent. 
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The  Bureau  is  adopting  proposiut 
comment  43(e)(3)(ii)-3  sul)stantially  as 
])ro])ose(i  but  renumbered  as  comment 
32(b)(l  )(i)(E)-3.  The  Bureau  is  also 
adding  new  comment  32(1)1(1  )(i)(F)-l  to 
explain  that  comments  32(1))(1  )(i)(E)-l 
and  -2  ])rovide  guidance  concerning  the 
definitions  of  “bona  fide  discount 
])oint”  and  “average  prime  offer  rate,” 
respectively. 

Broposed  comment  43(e)(3)(ii]^ 
would  have  provided  an  example  to 
illustrate  the  rule  permitting  exclusion 
of  one  bona  fide  discount  point.  The 
example  assumed  a  covered  transaction 
that  is  a  first-lien,  ])urcbase  money 
borne  mortgage  with  a  fixed  interest  rate 
and  a  3()-y(!ar  term.  The  examj)le  also 
would  have  assumed  that  the  consumer 
locks  in  an  interest  rate  of  (5  percent  on 
May  1. 2011,  that  was  discounted  from 
a  rate  of  7  percent  because  the  consumer 
paid  four  discount  j)oints.  Finally,  the 
exam])le  would  have  assumed  that  the 
average  prime  offer  rate  as  of  May  1, 
2011,  for  first-lien,  purchase  monev 
home  mortgages  with  a  fixed  interest 
rate  and  a  30-year  term  is  5  percent. 

In  this  exam|)le,  the  creditor  would 
have  been  able  to  exclude  one  discount 
point  from  the  “j)oints  and  fees” 
calculation  because  the  rate  from  which 
the  discounted  rate  was  derivecl  (7 
|)ercent)  exceeded  the  average  prime 
offer  rate  for  a  comparable  transiiction  as 
of  the  date  the  rate  on  the  covered 
transaction  was  set  (5  percent)  by  only 
2  percent.  The  Bureau  is  adopting 
proposed  comment  43(e)(3)(ii)-4 
substantial Iv  as  ])ro])osed  but 
renumbered  as  comment  32(b)(l)(i)(F)- 
2. 

32(b)(l)(ii) 

When  HdEPA  was  enacted  in  19t)4,  it 
reciuired  that  “all  compen.sation  paid  to 
mortgage  brokers”  be  counted  toward 
the  threshold  for  j)oints  and  fees  that 
triggers  s[)ecial  consumer  protections 
under  the  statute.  Specifically,  TILA 
section  l()3(aa)(4)  provided  that  charges 
are  included  in  points  and  fees  only  if 
they  are  payable  at  or  before 
consummation  and  did  not  expre.sslv 
atldress  whether  “backend”  ])ayments 
from  creditors  to  mortgage  brokers 
funded  out  of  the  interest  rate 
(commonly  referred  to  as  vield  spread 
premiums)  are  included  in  points  and 
fees.^'*  This  requirement  is  imj)lemented 

^■'.Soino  coiniiKiiitors  usi;  tin;  lunn  "yinlcl  spuNid 
piiMiiiimi"  to  rolor  to  iiny  piiymont  from  ii  oriuiitor 
to  <1  inortgii^o  t)rok(!r  that  is  liiiitlod  hy  incroiisiiif^ 
till'  intorost  rato  tliat  would  otluirwiso  l)o  oliai'f’od  tf) 
t!)o  oonsuinor  in  tim  absona!  of  tliat  pavmont.  Tli(!S(! 
commontors  giinorally  assumo  that  any  paynumt  to 
the  hrokera<>e  firm  l)v  the  creditor  is  funded  out  of 
llie  interest  rate,  reasoning;  tliat  liad  tlie  eamsumer 
paid  tlie  lirokerage  firm  directly,  the  creditor  woulfl 


in  exi.sting  §  l()2().32(b)(l)(ii),  which 
requires  that  all  comi)ensation  paid  by 
consumers  directly  to  mortgage  brokers 
be  included  in  jioints  and  fees,  but  does 
not  address  compensation  paid  bv 
creditors  to  mortgage  brokers  or 
c:ompensation  paid  by  any  company  to 
individual  employees  (such  as  loan 
officers  who  are  employed  by  a  creditor 
or  mortgage  broker). 

'fbe  Do(ld-Frank  Act  substantially 
expanded  the  scope  of  compensation 
included  in  points  and  fees  for  both  the 
high-cost  mortgage  threshold  in  HOEBA 
anil  the  (pialified  mortgage  ])oints  and 
fees  limits.""  Section  1431  of  the  Dodd- 
Frank  Act  amended  'BlEA  to  require  that 
“all  compensation  paid  din^ctlv  or 
indirectly  by  a  consumer  or  creditor  \o 
a  mortgage  originator  from  any  source, 
including  a  mortgage  originator  that  is 
also  the  creditor  in  a  table-funded 
tran.saction,”  be  included  in  jfoints  and 
fees.  'flLA  section  l()3(bb)(4)(B) 
(emphasis  added).  Under  amended 
TILA  .section  l()3(bb)(4)(B), 
compensation  paid  to  anyone  that 
ipialifies  as  a  “mortgage  originator”  is  to 
be  included  in  points  and  fees."'  Thus, 
in  addition  to  compen.sation  ])aid  to 
mortgage  brokerage  firms  and  individual 
brokers,  points  and  fees  also  includes 
conq)ensation  paid  to  other  mortgage 
originators,  including  em])lovees  of  a 
creditor  (i.e.,  loan  officers).  In  addition, 
as  noted  above,  the  Dodd-Frank  Act 
removed  the  phrase  “payable  at  or 

luiv(!  Iiad  lowui'  uxpdusti.s  aiid  would  havi;  huuu  ahli! 
to  charge!  a  lower  rate.  ()lhi!r  commoulors  use  the 
l(!nii  "yield  .spread  iireiiiiuiu"  more  narrowly  to 
r(d(!r  only  to  a  payimmt  from  a  creditor  to  a 
moitgage  broker  that  is  based  on  the  intenist  rate. 

th(!  mortgaf’e  liroker  Uiceives  a  larger  |)avmeut 
if  the  cousuiiK!!'  agnuis  to  a  higher  interest  rate.  To 
avoid  confusion,  the  tfureau  is  limiting  its  use  of 
the  t(!rm  and  is  instead  more  specifically  de.scrihing 
lh(!  payment  at  issue. 

""(iurreutly.  the  jjoiuts  and  fees  threshold  for 
determining  wliether  a  loan  is  a  high-cost  mortgage 
is  the  greater  of  K  percent  of  the  total  loan  amount 
or  .S4()t)  (adjust(ul  for  inflation).  Section  14:il  of  the 
Dodd-Frank  Act  lowenal  the  points  and  f(!es 
threshold  for  (hstermining  whether  a  loan  is  a  high- 
cost  mortgage  to  5  percent  of  the  total  transaction 
amount  for  loans  of  .$20.1)11(1  or  mori!  and  to  the 
lesser  off)  pcjrccmt  of  Ihi;  total  transaction  amount 
or  .Sl.Otfi)  for  loans  less  th:m  $20,001). 

“Mortgage;  originator"  is  generally  defin(;d  to 
include  "any  person  who.  fordir(;cl  or  indir(;cl 
comp(;nsation  or  gain,  or  in  the  ex))(;ctation  of 
diri;ct  or  indirect  com])(;nsation  or  gain — (i)  taki;s  a 
r(;sid(;ntial  moitgage  loan  application:  (ii)  assists  a 
consum(;r  in  obtaining  or  applying  to  obtain  a 
r(;sidential  mortgage  loan;  or  (iii)  oilers  or  iu;goliates 
terms  of  a  residential  mortgage  loan."  TII.A  section 
lt):)(dd)(2).  The  statute  excludes  c(;rtaiu  persons 
from  the  definition,  including  a  i)i;rson  who 
p<;rforms  purely  administratiyi;  orch;rical  tasks;  au 
i;mploye(;  of  a  r(;tailer  of  manufactur(;d  homes  wlio 
does  not  take  a  residential  mortgage  appliruition  or 
oiler  or  negotiate  terms  of  a  residential  mortgage 
loan:  and.  subject  to  certain  conditions,  real  estate 
brokers,  sellers  who  finance  three  or  fewer 
prop(;rties  in  a  12-montli  period,  and  servicers. 

TII.A  .section  U):)(dd)(2)((3  through  (F). 


boforo  clo.sing”  from  tbe  bigb-co.st 
mortgage  points  and  foes  test  and  did 
not  ap])ly  tbe  “j)ayable  at  or  before 
clo.sing”  limitation  to  tbe  points  and 
fees  cap  for  (jualified  mortgages.  See 
TILA  .sections  l()3(bb)(l)(A)(ii)  and 
129(:(b)(2)(A)(vii),  (b)(2)(C).  Tbits,  tbe 
statute  a])])ears  to  contemjilate  tbal  even 
compen.sation  paid  to  mortgage  brokers 
and  otber  loan  originators  after 
consummation  sbould  he  counted 
toward  tbe  jioints  and  fees  tbresbolds. 

3'bis  change  is  one  of  several 
provisions  in  tbe  Dodd-Frank  Act  that 
focus  on  loan  originator  compen.sation 
and  regulation,  in  apparent  respon.se  to 
concerns  that  industry  compen.sation 
practices  contributed  to  the  mortgage 
market  crisis  by  creating  strong 
incentives  for  brokers  and  retail  loan 
officers  to  steer  consumers  into  bigber- 
priced  loans.  Specifically,  loan 
originators  were  often  paid  a 
commission  by  creditors  that  increased 
with  tbe  interest  rate  on  a  tran.saction. 
'Fbese  commissions  were  funded  by 
creditors  tbrougb  tbe  increfised  revenue 
received  by  tbe  creditor  as  a  result  of  tbe 
higher  rate  jiaid  by  tbe  consumer  and 
were  closely  tied  to  tbe  price  tbe 
creditor  exjiected  to  receive  for  tbe  loan 
on  tbe  secondary  market  as  a  result  of 
that  bigber  rate."-  lu  addition,  many 
mortgage  brokers  charged  consumers 
ui)-fi'ont  fees  to  cover  some  of  their  costs 
at  tbe  same  time  that  they  accepted 
backend  jiayments  from  creditors  out  of 
tbe  rate.  This  may  have  contributed  to 
consumer  confusion  about  where  tbe 
brokers’  loyalties  lay. 

Tbe  Dodd-Frank  Act  took  a  number  of 
stej)s  to  addre.ss  loan  originator 
comjiensation  issues,  including:  (1) 
Adopting  reciuirements  that  loan 
originators  be  "(pialified”  as  defined  bv 
Bureau  regulations;  (2)  generally 
prohibiting  compensation  based  on  rate 
and  other  terms  (except  for  loan 
amount)  and  prohibiting  a  loan 
originator  from  receiving  compen.sation 
from  both  consumers  and  otber  parties 
in  a  single  tran.saction:  (3)  requiring  tbe 
])romulgation  of  additional  rules  to 
prohibit  steering  consumers  to  less 
advantageous  transactions;  (4)  riKpiiring 
tbe  disclosure  of  loan  originator 
compensation;  and  (.'ll  restricting  loan 
originator  compen.sation  under  HOEBA 
and  tbe  (jualified  mortgage  provisions 
by  including  such  comjiensation  within 
tbe  jioints  and  fees  calculations.  See 
TILA  sections  l()3(bb)(4)(A)(ii).  (B); 

For  inon;  dotiiiUrd  discussions.  s(;(;  tin;  Miiroau's 
2012  I.oan  ()ri);inalor  Projioscd  and  tin;  final  rnh; 
i.ssni;d  hy  tin;  Board  in  21)10.  77  F’R  .S5272.  .$5270. 
.'>.$290  (.Si;pl.  7.  2012):  7.5  FR  .58.509.  .581.5-10. 
.58519-20  (.Sopl.  24.  2010)  (2010  Loan  Ori}>inator 
Final  Rnlo). 


Federal  Register / Vol.  78,  No.  20 /Wednesday,  jamiary  80,  201 3 /Rules  and  Regulations 


G433 


128(:i)(l»):  12013(1)),  (c); 
12t)(:(l)){2)(A)(vii),(C){i). 

'I’he  Hoard  pro])osed  revisions  to 
§ 22(i.32(l)){l)(ii)  to  implement  the 
inclusion  of  more  forms  of  loan 
originator  compensation  into  the  points 
and  fees  threshohls.  Tho.se  propo.sed 
revisions  tracked  the  statutory  language, 
with  two  exceptions.  Fir.st,  proposed 
§  22()..'32(l))(1)(ii)  did  not  include  the 
phra.se  “from  any  source.”  The  Hoard 
noted  that  the  statute  covers 
compensation  paid  “directlvor 
indirectly”  to  the  loan  originator,  and 
concluded  that  it  would  he  redundant  to 
cover  compensation  "from  any  .source.” 
Second,  for  consistency  with  Regulation 
Z,  the  ))ropo.sal  icsed  the  term  “loan 
originator”  as  defined  in  §  22().3()(a)(l), 
ratlier  than  the  term  “mortgage 
originator”  that  appears  in  section  1401 
of  the  Dodd-Frank  Act.  See'l’lLA  section 
103(cc)(2).  The  Hoard  ex])lained  that  it 
interpreted  the  definitions  of  mortgage 
originator  under  the  statute  and  loan 
originator  under  existing  Regulation  Z 
to  he  generally  consistent,  with  one 
exception  that  the  Hoard  concluded  was 
not  relevant  for  pur})oses  of  the  points 
and  fees  thresholds.  Specificallv,  the 
.statutory  definition  refers  to  “anv 
person  who  represents  to  the  i)ul)lic, 
through  advertising  or  other  means  of 
communicating  or  juoviding 
information  (including  the  n.se  of 
hnsiness  cards,  stationerv.  lirochnres, 
signs,  rate  lists,  or  other  |)romotional 
items),  that  such  person  can  or  will 
provide"  the  services  listed  in  the 
definition  (such  as  offering  or 
negotiating  loan  terms),  while  the 
exi.sting  Regulation  Z  definition  does 
not  include  persons  solely  on  this  basis, 
'fhe  Hoard  concluded  that  it  was  not 
nece.ssary  to  add  this  element  of  the 
definition  to  implement  the  points  and 
fees  calculations  anvway,  reasoning  that 
the  calculation  of  points  and  fees  is 
concerned  only  with  loan  originators 
that  receive  compensation  for 
j)erforming  defined  origination 
functions  in  connection  with  a 
consummated  loan,  'fhe  Hoard  noted 
that  a  person  who  merelv  represents  to 
till!  public  that  such  person  can  offer  or 
negotiate  mortgage  terms  for  a  consumer 
has  not  yet  received  compensation  for 
that  function,  so  there  is  no 
com])ensation  to  include  in  the 
calculation  of  ])oint.s  and  fees  for  a 
particular  tran.saction. 

In  the  proposed  commentarv,  the 
Hoard  explained  what  comi)ensation 
would  and  would  not  have  been 
included  in  points  and  fees  under 
pro|)o.sed  S  ^^8-32(l))(l)(ii).  The  Hoard 
proj)osed  to  revise  exi.sting  comment 
.'32(h)(l)(ii)-l  to  clarify  that 
compensation  paid  by  either  a  consumer 


or  a  creditor  to  a  loan  originator,  as 
defined  in  §  l()2().3()(a)(l).  would  he 
included  in  |)oint.s  and  fees.  Hropo.sed 
comment  32(h)(  l)(ii)-l  also  stated  that 
loan  originator  compen.sation  already 
included  in  points  and  fees  because  it 
is  included  in  the  finance  charge  under 
^  22().32(1))(  1  )(i)  would  not  he  counted 
again  under  §  22().32(h)(1  )(ii). 

Hropo.sed  comment  32(l))(l)(ii)-2.i 
stated  that,  in  determining  ))oints  and 
fees,  loan  originator  compensation 
includes  the  dollar  value  of 
compen.sation  paid  to  a  loan  originator 
for  a  specific  tran.saction,  such  as  a 
bonus,  commissiou,  yield  si)read 
premium,  award  of  merchandise, 
services,  trips,  or  similar  ])rize.s.  or 
hourly  pay  for  the  actual  mnuher  of 
hours  worked  on  a  particidar 
transaction.  Hropo.sed  comment 
:32(h)(l)(ii)-2.ii  clarified  that  loan 
originator  compen.sation  excludes 
compen.sation  that  cannot  he  attributed 
to  a  tran.saction  at  the  time  of 
origination,  including,  for  (!xam])le.  the 
base  salary  of  a  loan  originator  that  is 
also  the  employcu;  of  the  creditor,  or 
compensation  based  on  the  performanc;e 
of  the  loan  originator's  loans  or  on  the 
overall  (piality  of  a  loan  originator's  loan 
files.  Hroposed  c:onunent  32(1))(1  )(ii)-2.i 
also  explained  that  compensation  paid 
to  a  loan  originator  for  a  covered 
tran.saction  must  he  included  in  the 
points  and  fees  calculation  for  that 
tran.saction  whenever  i)aid,  whether  at 
or  before  closing  or  any  time  after 
closing,  as  long  as  the  compensation 
amount  can  he  diitermined  at  the  time 
of  closing.  In  addition,  i)roposed 
cxHument  32(l))(l)(ii)-2.i  provided  three 
exam])le.s  of  compensation  paid  to  a 
loan  originator  that  would  have  been 
included  in  the  ])oint.s  and  fees 
calculation. 

Hropo.sed  comment  32(1))(1  )(ii)-3 
stated  that  loan  originator  comj)en.sation 
includes  amounts  the  loan  originator 
retains  and  is  not  de])endent  on  the 
label  or  name  of  any  fee  imposed  in 
connection  with  the  transaction. 
Hroposed  comment  32(h)(l)(ii)-3  t)ffered 
an  example  of  a  loan  originator 
im|)osing  and  retaining  a  “proce.ssing 
fee”  and  stated  that  such  a  fee  is  loan 
originator  compensation,  regardless  c)f 
whether  the  loan  originator  ex])end.s  the 
fee  to  proce.ss  the  consumer’s 
application  or  n.s(!s  it  for  other  ex])en.se.s, 
such  as  overhead. 

The  Hoard  recpie.sted  comment  cui  the 
ty])e.s  of  loan  originator  compensation 
that  must  be  included  in  ])oint.s  and 
fees.  The  Hoard  also  .sought  comment  on 
the  ap])ro])riatene.ss  of  specific  examples 
given  in  the  commentary. 

Many  industry  commenters  objected 
to  the  basic  conce])t  of  including  loan 


originator  com])ensation  in  points  and 
fees,  urging  the  Hnreau  to  n.s(!  its 
exce])tion  authority  to  exclude  loan 
originator  compensation  from  ])oint.s 
and  fees  altogether.  Several  industrv 
commenters  contended  that  other 
statutory  j)rovision.s  and  rules, 
including  the  Secure  and  Ihur 
Fnforcement  for  Mortgage  Licensing  Act 
of  2008  (SAFF  Act),  the  lloard’s  2010 
Loan  Originator  Final  Rule,  and  certain 
Dodd-Frank  Act  provisions  (including 
those  ])roi)osed  tt)  be  implemented  in 
the  Hnreau's  2012  Loan  Originator 
Hroposal),  adecpiately  regulate  loan 
originator  comj)ensation  and  ))rohil)it  or 
restrict  ])roblematic  loan  originatt)r 
compensation  j)ractic(!.s.  Accordingly, 
they  argued  it  is  therefore  unnecessary 
to  include  loan  originator  com|)en.sation 
in  points  and  fees. 

Many  industry  commenters  also 
asserted  that  the  amount  of 
compen.sation  paid  to  loan  originators 
has  little  or  no  hearing  on  a  consumer’s 
ability  to  repay  a  mortgage,  and  thus 
that  including  loan  originator 
com])en.sation  in  points  and  fees  under 
this  rulemaking  is  unnece.ssarv.  They 
further  asserted  that  including  loan 
originator  compensation  in  ])oint.s  and 
fees  would  greatly  increase  compliance 
burdens  on  creditors,  discourage 
creditors  from  making  (pialified 
mortgages,  and  nltimately  reduce  access 
to  credit  and  increase  the  cost  of  credit. 

Several  industry  commenters  argued 
that,  if  the  Hnreau  does  not  exclude  all 
loan  originator  compen.sation  from 
points  and  fees,  then  the  Hnreau  should 
at  least  exclude  comi)en.sation  paid  to 
individual  loan  originators  (/.e..  loan 
officers  who  are  emj)loyed  by  creditors 
or  mortgage  brokerage  firms).  Thev 
argued  that  compen.sation  paid  to 
individual  loan  originators  is  already 
included  in  the  co.st  of  the  loan,  either 
in  the  intere.st  rate  or  in  origination  fees. 
They  maintained  that  including 
com])ensation  ])aid  to  individual  loan 
originators  in  points  and  fees  would 
therefore  constitute  double  counting. 

Several  industrv  commenters  also 
idaimed  that  they  would  face  significant 
challenges  in  determining  the  amount  of 
com])en.sation  for  individual  loan 
originators.  They  noted  that  creditors 
need  clear,  objective  .standards  for 
determining  whether  loans  satisfv  the 
(lualified  mortgage  standard,  and  that 
the  com])lexity  of  a])])ortioning 
compensation  to  individual  loans  at  the 
time  of  each  closing  to  determine  the 
amount  of  loan  originator  comj)ensation 
to  count  toward  the  points  and  fees  cap 
wonld  create  uncertainty.  They  also 
noted  that  having  to  track  individual 
loan  originators’  com])en.sation  and 
allocate  that  compen.sation  to  individual 
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loans  would  create  additional 
compliance  burdens,  particularly  for 
compensation  paid  after  closing.  Several 
industry  commenters  also  stated  that 
estimating  loan  originator  compensation 
in  table-funded  trail, sactions  would 
])rove  difficult  because  the  funding 
assignee  may  not  know  the  amount  paid 
by  the  table-funded  creditor  to  the 
individual  loan  originator. 

Several  industry  commenters  also 
asserted  that  including  compensation 
paid  to  individual  loan  originators 
would  lead  to  anomalous  results: 
Otherwise  identical  loans  could  have 
significant  differences  in  points  and  fees 
depending  on  the  timing  of  the  mortgage 
loan  or  the  identity  of  the  loan  officer. 
They  noted,  for  example,  that  a  loan  that 
(jnalifies  a  loan  officer  for  a  substantial 
bonus  because  it  enables  a  loan  officer 
to  satisfy  a  long-term  (e.g.,  annual) 
origination-volume  target  or  a  loan  that 
is  originated  by  a  higli-])erforming  loan 
officer  could  have  .substantially  higher 
loan  originator  comjjensation,  and  thus 
substantially  higher  points  and  fees, 
than  an  otherwise  identical  loan. 

Because  the  consumers  would  not  he 
paying  higher  fees  or  intere.st  rates 
ihecau.se  of  such  circumstances,  the 
commenters  argued  that  the  result 
would  not  further  the  goals  of  the 
•statute. 

Some  industry  commenters  made  a 
s(;])arate  argument  that  the  ])ro]5osed 
method  for  including  loan  originator 
compensation  in  i)oints  and  fees  would 
create  an  unfair  playing  field  for 
mortgage  brokers.  These  commenters 
noted  that,  since  a  brokerage  firm  can  he 
paid  by  only  one  source  under  the 
Board’s  2010  Loan  Originator  Final  Rule 
and  related  j)rovi.sion.s  of  the  Dodd- 
Frank  Act,  a  payment  by  a  creditor  to  a 
mortgage  broker  must  cover  both  the 
broker's  overhead  costs  and  the  cost  of 
compensating  the  individual  that 
worked  on  the  transaction.  The 
creditor’s  entire  payment  to  the 
mortgage  broker  is  loan  originator 
c;ompensation  that  is  included  in  points 
and  fees,  so  that  loan  originator 
compensation  in  a  wholesale 
transaction  includes  both  the 
com])ensation  received  from  the  creditor 
to  cover  the  overhead  co.sts  of  the 
mortgage  broker  and  the  comj)ensation 
that  tlie  broker  passes  through  to  the 
individual  employee  who  worked  on 
the  transaction.  By  contra.st,  in  a  loan 
obtained  directly  from  a  creditor,  the 
creditor  would  have  to  include  in  jjoints 
and  fees  the  comiMuisation  paid  to  the 
loan  officer,  hut  could  choose  to  recover 
its  overhead  costs  through  the  interest 
rate  rather  than  an  up-front  charge  that 
woidd  count  toward  the  points  and  fees 
thresholds.  One  indu.stry  commenter 


provided  examples  illustrating  that,  as  a 
residt  of  this  difference,  loans  obtained 
through  a  mortgage  broker  could  have 
inter(!st  rates  and  fees  identical  to  tho.se 
in  a  loan  obtained  directly  through  a 
cnalitor  hut  could  have;  significantly 
higher  loan  originator  compensation 
included  in  points  and  fees.  Thus, 
particularly  for  smaller  loan  amounts, 
commenters  exjjre.ssed  concern  that  it 
would  he  difficult  for  loans  originated 
through  mortgage  brokers  to  rcanain 
under  the  points  and  fees  limits  for 
qualified  mortgages. 

A  non])rofit  loan  originator 
commenter  also  argued  that  including 
loan  originator  compensation  in  j)oint.s 
and  fees  could  undercut  programs  that 
hel])  low  and  moderate  income 
consumers  obtain  affordable  mortgages. 
This  commenter  noted  that  it  relies  on 
payments  from  creilitors  to  help  it 
])rovide  services  to  consumers  and  that 
counting  such  payments  as  loan 
originator  compen.sation  and  including 
them  in  ])oints  and  fees  could 
jeopardize  its  programs.  The  commenter 
retjuesled  that  this  problem  he 
addressed  by  excluding  nonprofit 
organizations  from  the  definition  of  loan 
originator  or  hv  excluding  pavments  hv 
creditors  to  nonprofit  organizations 
from  ]K)ints  and  fees. 

(ionsumer  advocates  approved  of 
including  loan  originator  comiHmsation 
in  points  and  fees,  regardless  of  when 
and  by  whom  the  compen.sation  is  paid. 
They  asserted  that  including  loan 
originator  compen.sation  would  promote 
more  consistent  treatment  by  ensuring 
that  all  jjavinents  that  loan  originators 
receive  count  toward  the  points  and  fees 
thresholds,  regardless  of  w'hether  the 
payment  is  made  by  the  consumer  or  the 
creditor  and  whether  it  is  paid  through 
the  rate  or  through  up-front  fees.  Thev 
maintained  that  the  provision  was 
intended  to  help  prevent  consumers 
from  paying  exce.ssive  amounts  for  loan 
origination  .services.  More  .sjjecifically, 
some  consumer  advocates  argued  that 
the  Dodd-Frank  Act  provision  requiring 
inclusion  of  loan  originator 
compensation  in  points  and  fees  is  an 
imjjortant  jjart  of  a  midti-j)ronged 
aj)])roach  to  address  widespread 
steering  of  consumers  into  more 
expensive  mortgage  transactions,  and  in 
particidar,  to  address  the  role  of 
commissions  funded  through  the 
interest  rate  in  such  steering.  The 
con.sumer  advocates  noted  that  separate 
prohibitions  on  com])ensation  based  on 
terms  and  on  a  loan  originator’s 
receiving  compemsation  from  both  the 
consumer  and  another  party  do  not  limit 
the  amount  of  compen.sation  a  loan 
originator  can  rec:eive  or  prevent  a  loan 
originator  from  inducing  consumers  to 


agree  to  above-market  intere.st  rates. 

Th(;y  ex])res.sed  concern  that, 
particularly  in  the  subprime  market, 
loan  originators  could  specialize  in 
originating  transactions  with  above¬ 
market  intere.st  rates,  with  the 
expectation  they  could  arrange  to 
receive  above-market  compen.sation  for 
all  of  their  transactions.  (Consumer 
advocates  argued  that  counting  all 
methods  of  loan  originator 
compensation  toward  the  points  and 
fees  thresholds  was  intemled  to  deter 
such  conduct. 

Con.sumer  advocates  akso  pointed  out 
that  in  the  wholesale  context,  the 
con.sumer  has  the  option  of  j)aying  the 
brokerage  firm  directly  for  its  services. 
Such  payments  have  always  Ixum 
included  within  the  calculation  of 
points  and  foes  for  UOEPA  })ur]io.ses. 

The  advocates  argued  that  when  a 
consumer  elects  not  to  make  the  up¬ 
front  payment  hut  instead  elects  to  fund 
the  same  amount  of  monev  for  the 
brokerage  through  an  increased  rate, 
there  is  no  justification  for  treating  the 
money  receivtul  hv  the  brokerage  as  a 
result  of  the  consumer’s  decision  any 
differently. 

The  Bureau  has  carefully  considenKl 
the  comments  received  in  light  of  the 
concerns  about  various  i.ssues  with 
regard  to  loan  originator  compen.sation 
practices,  the  general  concerns  about  the 
impacts  of  the  ability-to-repay/cpialified 
mortgage  rule  and  revised  IIOFPA 
thresholds  on  a  market  in  which  access 
to  mortgage  credit  is  already  extremely 
tight,  differences  between  the  retail  and 
whole.sale  origination  channels,  and 
practical  considerations  regarding  both 
the  burdens  of  day-to-day 
im])lementation  and  the  o])portunities 
for  evasion  by  parties  who  wish  to 
(Migage  in  rent-seeking.  As  discussed 
further  helow.  the  Bureau  is  concerned 
about  implementation  burdens  and 
anomalies  created  by  the  recjuirement  to 
include  loan  originator  compensation  in 
points  and  fees,  the  impacts  that  it 
coidd  have  on  pricing  and  access  to 
credit,  and  the  risks  that  rent-seekers 
will  continue  to  find  ways  to  evade  the 
statutorv  .sc:heme.  Neverthele.ss,  the 
Bureau  believes  that,  in  light  of  the 
historical  record  and  of  Congress’s 
evident  concern  with  loan  originator 
c:omj)ensation  practices,  it  would  not  be 
appro])riate  to  waive  the  statutory 
requirement  that  loan  originator 
compensation  be  included  in  points  and 
fees.  The  Bureau  has.  however,  worked 
to  craft  the  rule  that  imj)lements 
Congress’s  judgment  in  a  way  that  is 
practicable  and  that  reduces  potential 
negative  impacts  of  the  statutory 
reejuirement,  as  di.scussed  below.  The 
Bureau  is  also  seeking  comment  in  the 
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conciimait  |)roj)osal  being  published 
elsewhere  in  today's  Federal  Register 
on  whether  additional  measures  would 
htitter  jjioteet  consumers  and  reduce 
implementation  burdens  and 
uinntended  consequences. 

Accordingly,  the  Bun'au  in  adoj)ting 
4}  1{)2(j.32(h)(i)(ii)  has  generally  tracked 
the  statutory  language  ami  the  Hoard's 
])ropo.sal  in  the  regulation  text,  hut  has 
expanded  the  commentary  to  provide 
more  detailed  guidance  to  clarify  what 
com|)ensation  mu.st  he  included  in 
|)oints  and  fees.  The  Dodd-Frank  Act 
recpdres  inclusion  in  points  and  fees  of 
“all  compen.sation  paid  directly  or 
indirectly  by  a  consumer  or  creditor  to 
a  mortgage  originator  from  any  source, 
including  a  mortgage  originator  that  is 
also  the  cnulitor  in  a  table-funded 
transaction.”  .SeeTlLA  section 
103(hh)(4)(B).  (’onsistent  with  the 
Board’s  proposal,  revised 
S  l()2(i.32(hi(ii)  does  not  include  the 
})hra.se  “from  any  source.”  The  Bureau 
agr(!es  that  the  phrase  is  unm;cessarv 
Ihicause  the  provision  expressly  covers 
compen.sation  jiaid  “directly  or 
indirectly”  to  the  loan  originator.  Like 
the  Board’s  proposal,  the  final  rule  also 
uses  the  term  “loan  originator”  as 
defined  in  §  102(i.3(i(a)(l),  not  the  term 
“mortgage  originator”  under  section 
1401  of  the  Dodd-Frank  Act.  S’eeTILA 
section  103(cc)(2).  Tin;  Bureau  agrees 
that  the  (hTinitions  are  consistent  in 
relevant  resjjects  and  notes  that  it  is  in 
the  ])roce.ss  of  amending  the  regulatorv 
definition  to  harmonize  it  even  more 
clo.sely  with  the  Dodd-Frank  Act 
definition  of  “mortgage  originator.”'** 
Accordingly,  the  Bureau  believes  use  of 
consistent  terminology  in  Regulation  Z 
will  facilitate  compliance.  Finally,  as 
revised,  §  102(i.32(h)(1)(ii)  akso  does  not 
include  the  language  in  pro})osed 
§  220.32(h)(1)(ii)  that  sj)ecified  that  the 
provision  akso  applies  to  a  loan 
originator  that  is  the  creditor  in  a  tahle- 
funded  transaction.  The  Bureau  has 
concluded  that  that  clarification  is 
unnecessary  because  a  creditor  in  a 
table-funded  transaction  is  alreadv 
included  in  the  definition  of  loan 
originator  in  §  1()2(j.3(j(a)(l ).  To  clarify 
what  compensation  must  he  included  in 
points  and  fees,  revised 
§  1028.32(1)1(1  )(ii)  specifies  that 
compensation  mu.st  he  included  if  it  can 
he  attributed  to  the  j)articular 
transaction  at  the  time  the  interest  rate 
is  set.  These  limitations  are  discussed  in 
more  detail  below. 

In  adoi)ting  the  general  rule,  the 
Bureau  carefully  considered  arguments 
by  industry  commenters  that  loan 


.S'f(!  2012  Ixian  Ori(>iniitor  Proposal.  77  FK 
552«:i-«8. 


originator  compensation  should  not  he 
included  in  points  and  fees  because 
other  .statutory  provisions  and  rules 
already  regulate  loan  originator 
compen.sation,  because  loan  originator 
compensation  is  already  included  in  the 
costs  of  mortgage  loans,  and  because 
including  loan  originator  conqiensation 
in  points  and  fees  would  push  many 
loans  over  the  3  |)ercent  cap  on  jioints 
and  fees  for  (lualified  mortgages  (or  even 
over  the  points  and  fees  limits  for 
determining  whether  a  loan  is  a  high- 
co.st  mortgage  under  HOEBA),  which 
woukl  increa.se  costs  and  inqiair  access 
to  credit. 

The  Bureau  views  the  fact  that  other 
jirovisions  within  the  Dodd-Frank  Act 
addre.ss  other  aspects  of  loan  originator 
compen.sation  and  activity  as  evidence 
of  the  high  priority  that  Congress  jilaced 
on  regulating  such  comjieusation.  The 
other  provisions  pointed  to  by  the 
commenters  address  specific 
comjien.sation  jiractices  that  created 
jiarticularly  strong  incentives  for  loan 
originators  to  “ujicharge”  consumers  on 
a  loan-hy-loan  basis  and  particular 
confusion  about  loan  originators’ 
loyalties.  The  Bureau  believes  that  the 
inclusion  of  loan  originator 
compensation  in  points  and  fees  has 
distinct  jiurposes.  In  addition  to 
discouraging  more  generalized  rent- 
seeking  and  excessive  loan  originator 
comjien.sation.  the  Bureau  believes  that 
Congress  may  have  been  focu.sed  on 
particular  risks  to  consumers.  Thus, 
with  resjiect  to  (pialified  mortgages, 
including  loan  originator  com])ensation 
in  points  and  fees  helps  to  ensure  that, 
in  cases  in  which  high  up-front 
compen.sation  might  otherwise  cause 
the  creditor  and/or  loan  originator  to  he 
less  concerned  about  long-term 
sustainability,  the  creditor  is  not  able  to 
invoke  a  |)re.sumi)tion  of  compliance  if 
challenged  to  demonstrate  that  it  made 
a  reasonable  and  good  faith 
determination  of  the  consumer’s  abilitv 
to  repay  the  loan.  Similarly  in  HOEBA, 
the  threshold  triggers  additional 
consumer  j)rotections,  such  as  enhanced 
disclosures  and  housing  counseling,  for 
the  loans  with  the  highest  u])-front 
j)ricing. 

The  Bureau  recognizes  that  the 
method  that  (Congress  chose  to 
effectuate  these  goals  does  not  ensure 
entirely  consistent  results  as  to  whether 
a  loan  is  a  (pialified  mortgage  or  a  high- 
co.st  transaction.  For  instance,  loans  that 
are  identical  to  consumers  in  terms  of 
up-front  costs  and  interest  rate  may 
nevertheless  have  different  points  and 
fees  based  on  the  identity  of  the  loan 
originator  who  handled  the  transaction 
for  the  consumer,  since  different 
individual  loan  originators  in  a  retail 


environment  or  different  brokerage 
firms  in  a  wholesale  environment  may 
earn  different  commi.ssions  from  the 
creditor  without  that  translating  in 
differences  in  co.sts  to  the  consumer.  In 
addition,  there  are  anomalies 
introduced  by  the  fact  that  “loan 
originator”  is  defined  to  include 
mortgage  broker  firms  and  individual 
einjiloyees  hired  by  either  brokers  or 
creditors,  but  not  creditors  themselves. 
As  a  result,  counting  the  total 
compensation  ])aid  to  a  mortgage  broker 
firm  will  cajiture  both  the  firm’s 
overhead  co.sts  and  the  compensation 
that  the  firm  pa.sses  on  to  its  individual 
loan  officer.  By  contrast,  in  a  retail 
transaction,  the  creditor  would  have  to 
include  in  points  and  fees  the 
compensation  that  it  paid  to  its  loan 
officer,  but  would  continue  to  have  the 
oj)tion  of  recovering  its  overhead  co.sts 
through  the  intere.st  rate,  instead  of  an 
uj)-front  charge,  to  avoid  counting  them 
toward  the  points  and  fees  thresholds. 
Indeed,  the  Bureau  expects  that  the  new 
recpiirement  may  i)rompt  creditors  to 
.shift  certain  other  exj)en.ses  into  rate  to 
.stay  under  the  thresholds. 

Nevertheless,  to  the  extent  there  are 
anomalies  from  including  loan 
originator  com])ensation  in  j)oint.s  and 
fees,  these  anomalies  appear  to  be  the 
result  of  deliberate  policy  choices  by 
(Congress  to  expand  the  hi.storical 
definition  of  ])oints  and  fees  to  include 
all  methods  of  loan  originator 
compensation,  whether  derived  from 
up-front  charges  or  from  the  rate, 
without  attem])ting  to  capture  all 
overhead  exjjenses  by  creditors  or  the 
gain  on  sale  that  the  creditor  can  realize 
upon  closing  a  mortgage.  The  Bureau 
agrees  that  counting  loan  originator 
compensation  that  is  .structured  through 
rate  toward  the  points  and  fees 
thresholds  could  cau.se  some  loans  not 
to  be  classified  as  qualified  mortgages 
and  to  trigger  HOEBA  protections, 
compared  to  existing  treatment  under 
HOEBA  and  its  imj)lementing 
regulation.  However,  the  Bureau  views 
this  to  be  exactly  the  result  that 
Congress  intended. 

In  light  of  the  exj)re.ss  statutory 
language  and  (]ongre.ss’.s  evident 
concern  with  increasing  consumer 
protections  in  connection  with  high 
levels  of  loan  originator  compensation, 
the  Bureau  does  not  believe  that  it  is 
apj)ropriate  to  use  its  exception  or 
adjustment  authority  in  TILA  section 
1().')(a)  or  in  TILA  section 
12‘)C(b)(3)(B)(i)  to  exclude  loan 
originator  compen.sation  entirely  from 
|)oints  and  fees  for  qualified  mortgages 
and  HOEBA.  As  di.scussed  below, 
however,  the  Bureau  is  attemj)ting  to 
implemeut  the  points  and  fees 
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i'(!{]uirements  with  as  imieh  sensitivity 
as  ])raeti(:al)le  to  potential  impacts  on 
the  pricing  of  and  availal)ility  of  credit, 
anomalies  and  imintendcul 
consecpiences,  and  c:omj)lianc;e  hardens. 

'I'he  Bureau  also  carefully  considered 
comments  urging  it  to  exclude 
comi)ensation  ])aid  to  individual  loan 
originators  from  points  and  fees,  hut 
ultimately  concluded  that  such  a  result 
would  he  inconsistent  with  the  plain 
language  of  the  .statute  and  could 
exacerbate  the  potential  inconsi.stent 
effects  of  the  rule  on  differtmt  mortgage 
origination  channels.  As  noted  above, 
many  indu.stry  commenters  argued  that, 
even  if  loan  originator  compensation 
were  not  excluded  altogether,  at  least 
compensation  jjaid  to  individual  loan 
originators  should  he  excluded  from 
points  and  fees.  Under  this  apjjroach, 
only  payments  to  mortgage  brokers 
would  he  included  in  points  and  fees. 
3’he  commenters  contended  that  it 
would  he  difficult  to  track 
compensation  paid  to  individual  loan 
originators,  particularly  when  that 
compensation  may  h(!  paid  after 
consummation  of  the  loan  and  that  it 
would  create  substantial  compliance 
problems.  3’hey  ahso  argued  that 
including  compensation  paid  to 
individual  loan  originators  in  iioints 
and  fe(!s  would  create  anomalies,  in 
which  identical  transactions  from  the 
consumer’s  perspective  (/.e..  the  same 
interest  rate  and  u])-front  costs)  could 
iKivertheless  have  different  points  and 
fees  h(;cause  of  loan  originator 
com])ensation. 

As  exjdained  above,  the  Bureau  does 
not  believe  it  is  appropriate  to  n.se  its 
exception  authority  to  exclude  loan 
originator  compensation  from  jjoints 
and  fees,  and  even  using  that  exception 
authority  more  narrowly  to  exclude 
compensation  j)aid  to  individual  loan 
originators  could  undermine  Congress's 
apjjarent  goal  of  jjroviding  stronger 
consumer  j)rotections  in  ca.ses  of  high 
loan  originator  comjiensation.  Although 
earlier  versions  of  legislation  focused 
specifically  on  comjjensation  to 
“mortgage  brokers,”  which  is  consistent 
with  existing  MOEPA,  the  Dodd-Frank 
Act  refers  to  compensation  to  “mortgage 
originators,”  a  term  that  is  defined  in 
detail  elsewhere  in  the  statute  to 
include  individual  loan  officers 
employed  by  both  creditors  and  brokers, 
in  addition  to  the  brokers  themselves. 

To  the  extent  that  (iongress  believed 
that  high  levels  of  loan  originator 
compensation  evidenced  additional  risk 
to  consumers,  excluding  individual  loan 
originators  from  consideration  appears 
inconsi.stent  with  this  jjolicy  judgment. 

Moreover,  the  Bureau  notes  that  using 
exception  authority  to  exclude 


compen.sation  paid  to  individual  loan 
originators  would  exacerbate  the 
diffenmtial  treatment  between  the  retail 
and  wholesale  channels  concerning 
overhead  costs.  As  noted  above, 
com])en.sation  j)aid  by  the  consumer  or 
creditor  to  the  mortgage  broker 
neces.sarily  will  include  amounts  for 
both  the  mortgage  broker's  overhead  and 
])rofit  and  for  the  com|)en.sation  the 
mortgage  broker  j)asse.s  on  to  its  loan 
officer.  Excluding  individual  loan 
officer  compensation  on  the  retail  side, 
however,  would  effectively  exempt 
creditors  from  counting  any  loan 
originator  compen.sation  at  all  toward 
points  and  fees.  Thus,  for  transactions 
that  would  b(!  identical  from  the 
consumer’s  perspective  in  terms  of 
interest  rate  and  up-front  costs,  the 
wholesale  transaction  could  have 
significantly  higher  points  and  fees 
(because  the  entire  ])ayment  from  the 
creditor  to  the  mortgage  broker  would 
he  ca])tur(!d  in  jjoints  and  fees),  while 
the  retail  transaction  might  include  no 
loan  origination  compen.sation  at  all  in 
points  and  fees.  .Such  a  result  would  ]mt 
l)rok(irage  firms  at  a  disadvantage  in 
their  ability  to  originate  (pialified 
mortgages  and  put  them  at  significantly 
greater  risk  of  originating  HOEPA  loans. 
This  in  turn  could  constrict  the  su])])!)' 
of  loan  originators  and  the  origination 
channels  available  to  consumers  to  their 
detriment. 

The  Bureau  recognizes  that  including 
comj)ensation  ])aid  to  individual  loan 
originators,  such  as  loan  officers,  with 
respect  to  individual  transactions  may 
impose  additional  burdens.  For 
example,  creditors  will  have  to  track 
employee  compen.sation  for  i)urj)ose.s  of 
complying  with  the  rule,  ami  the 
calculation  of  points  and  fees  will  he 
more  complicated.  However,  the  Bureau 
notes  that  creditors  and  brokers  already 
have  to  monitor  compensation  more 
carefidly  as  a  residt  of  the  2010  Loan 
Originator  Final  Rule  and  the  related 
Dodd-Frank  Act  re.strictions  on 
compen.sation  based  on  terms  and  on 
dual  compen.sation.  The  Bureau  also 
believes  that  these  concerns  c:an  he 
reduced  by  ])roviding  clear  guidance  on 
issues  such  as  what  types  of 
compen.sation  are  covercjd,  when 
comjjen.sation  is  determined,  and  how 
to  avoid  “double-counting”  payments 
that  are  alnnidy  included  in  ])oint.s  and 
fees  calculations.  The  Bureau  has 
therefore  revised  the  Board’s  jiroposed 
regulation  and  commentary  to  jnovide 
more  detailed  guidance,  and  is  .seeking 
comment  in  the  projjo.sal  published 
elsewhere;  in  the  Federal  Register  today 
on  additional  guidance  and  jiotential 


implementation  issues  among  other 
matters. 

As  noted  above,  the  Bureau  is  revising 
(j  102(i.32(h)(l)(ii)  to  clarify  that 
compensation  must  he  counted  toward 
the  points  and  fees  thresholds  if  it  can 
he  attributed  to  the  ])articular 
transaction  at  the  time  the  interest  rate 
is  set.  The  Bureau  is  also  revising 
comment  32(h)(1  )(ii)-l  to  ex})lain  in 
general  terms  when  comjiensation 
(jualifies  as  loan  originator 
f:om])en.sation  that  must  he  included  in 
points  and  fees.  In  particular, 
compensation  paid  by  a  consumer  or 
creditor  to  a  loan  originator  is  included 
in  the  calculation  of  points  and  fees. 
])rovided  that  such  compensation  can  he 
attrihutefl  to  that  particidar  tran.saction 
at  the  time  the  interest  rate  is  .set.  The 
Bureau  also  incorporates  part  of 
propo.sed  comment  32(h)(1  )(ii)-.3  into 
revised  comment  32(h)(l)(ii)-l. 
explaining  that  loan  originator 
comj)ensation  includes  amounts  the 
loan  originator  retains,  and  is  not 
de])endent  on  the  lah(;l  or  name  of  anv 
fee  imposed  in  connection  with  the 
tran.saction.  However,  revised  comment 
32(h)(l){ii)-l  does  not  include  the 
example  from  propo.sed  comment 
32(l))(l)(ii)— 3,  which  .stated  that,  if  a 
h)an  originator  imposes  a  processing  fee 
and  retains  the  fee,  the  fee  is  loan 
originator  comj)ensation  under 
§  l()2().32(h)(1)(ii)  whether  the  originator 
exjjends  the  fee  to  |)roce.ss  the 
consumer’s  application  or  uses  it  for 
other  expen.ses,  such  as  overhead.  That 
example  may  he  confusing  in  this 
context  because  a  jirocessing  fee  paid  to 
a  loan  originator  likely  would  he;  a 
finance  charge  under  §  1026.4  and 
would  therefore  already  he  included  in 
points  and  fees  under  1026.32(h)(l)(i). 

Revised  comment  32(h)(l)(ii)-2.i 
exj)lain.s  that  compen.sation,  such  as  a 
bonus,  commission,  or  an  award  of 
merchandi.se,  services,  trijjs  or  similar 
prizes,  mu.st  he  included  only  if  it  can 
l)e  attributed  to  a  particular  tran.saction. 
The  requirement  that  com})ensation  is 
included  in  points  and  fees  only  if  it  can 
he  attributed  to  a  particidar  tran.saction 
is  consi.stent  with  the  statutory 
language.  The  Dodd-Frank  Act  provides 
that,  for  the  jioints  and  fees  tests  for 
both  qualified  mortgages  and  high-cost 
mortgages,  only  charges  that  are  “in 
connection  with”  the  transaction  are 
included  in  jioints  and  fees.  .See  TILA 
.sections  l()3(hh)(1)(A)(ii)  (high-cost 
mortgages)  and  12nC(h)(2)(A)(vii) 
((pialified  mortgages).  Limiting  loan 
originator  compen.sation  to 
compensation  that  is  attrihntahle  to  the 
tran.saction  implements  the  statutory 
requir(;ment  that  points  and  fees  are  “in 
connection”  with  the  transaction.  This 
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limitation  al.so  makes  the  rule  more 
workable.  Comj)ensation  is  included  in 
|)oints  and  lees  only  if  it  can  be 
attribntiHl  to  a  specific  transaction  to 
facilitate  com])liance  with  tbe  rule  and 
avoid  over-l)urdening  creditors  with 
com])lex  calculations  to  determine,  for 
example,  tbe  portion  of  a  loan  officer's 
salary  that  sbould  be  counted  in  points 
and  fees."-’  For  clarity,  tbe  Bureau  bas 
moved  tbe  discn.ssion  of  tbe  timing  of 
loan  originator  compensation  into  new 
comment  32(b)(l)(ii)-3.  and  bas  added 
additional  examples  to  32(b)(l)(ii)-4.  to 
illustrate  tbe  typ(!s  and  amount  of 
comjiensation  that  sbould  be  included 
in  points  and  fees. 

Revised  comment  32(b)(l  )(ii)-2.ii 
exj)lains  that  loan  originator 
compensation  excludes  compensation 
that  cannot  be  attributed  to  a  j)articular 
transaction  at  tbe  time  the  interest  rate 
is  .set.  including,  for  example, 
compensation  based  on  tbe  long-term 
performance  of  tbe  loan  originator's 
loans  or  on  tbe  ovcjrall  (jualitv  of  tbe 
loan  originator's  loan  files.  Tbe  l)ase 
salary  of  a  loan  originator  is  also 
exiduded,  although  additional 
compensation  that  is  attributable  to  a 
particular  transaction  must  be  included 
in  points  and  fees.  The  Bureau  bas 
decided  to  .seek  further  comment  in  tbe 
concurrent  proposal  njgarding  treatment 
of  hourly  wages  for  the  actual  number 
of  hours  worked  on  a  particular 
transaction.  The  Board's  propo.sal  would 
have  included  hourly  pay  for  tin;  actual 
number  of  hours  worked  on  a  particular 
transaction  in  loan  originator 
comj)ensation  for  ])nrpo.ses  of  tbe  ])oints 
and  fees  thresholds,  and  tbe  Bureau 
agrees  that  such  wages  are  attributable 
to  tbe  particular  transaction.  However, 
tbe  Bureau  is  unclear  as  to  whether 
industry  actually  tracks  com})ensation 
this  way  in  light  of  tbe  administrative 
burdens.  Moreover,  while  the  general 
rule  jjrovides  for  calculation  of  loan 
originator  compensation  at  tbe  time  tbe 
interest  rate  is  .set  for  the  reasons 
discus.sed  above,  tbe  actual  hours  of 
hours  worked  on  a  transaction  would 
not  be  known  at  that  time.  The  Bureau 


In  contrast,  tin;  (ixistinj*  restrictions  on 
pailicular  loan  originator  compensation  structures 
in  ^  1(l2li.;u>  apply  to  all  compensation  such  as 
salaries,  iiourlv  wagi.'s.  and  contingent  bonuses 
lM!cans(;  those  rt^strictions  apply  only  at  the  time 
such  compensation  is  paid,  and  tiutrelore  they  can 
Ih!  appliial  with  certainty.  Mon^oycn'.  thos(!  rules 
also  proyide  lordillenait  tusitment  ot Compcaisation 
that  is  not  "spisalic  to.  and  paid  soUdy  in 
i:onnection  with,  tin;  transaction."  wlu!re  such  a 
di.stinction  is  iuK;essary  Ibr  reasons  of  practical 
application  ol  tlu!  luhs  .See comment  ;j(i(d)(2)-l 
(prohibition  ol  loan  originator  ixiceiying 
c:omp(m.sation  directly  trom  consumer  and  al.so 
iron)  any  other  pcirson  does  not  |>rohibit  consnm(!r 
payments  wlutre  loan  originator  also  njceiyes  .salary 
or  hourly  wagi;). 


i.s  tbentfore  .seeking  comment  on  i.s.siKts 
relating  to  hourly  wage.s,  including 
whether  to  nujuire  e.stimate.s  of  tbe 
hour.s  to  be  worked  ladween  rate  .set  and 
consummation. 

New  comment  32(b)(l)(ii)-3  explains 
that  loan  originator  comj)en.sation  must 
be  included  in  tbe  points  and  fetts 
calculation  for  a  transiiction  whenever 
tbe  compensation  is  paid,  wlndber 
before,  at  or  after  closing,  as  long  as  that 
comjien.sation  innount  can  btt  attributed 
to  tbe  particular  tran.saction  at  tbe  time 
tbe  interest  rate  is  set.  Some  industry 
commenters  expre.ssed  concern  that  it 
would  be  difficult  to  determine  tbe 
amount  of  compen.sation  that  would  b(! 
paid  after  consummation  and  that 
creditors  might  have  to  recalculate  loan 
originator  compmi.sation  (and  thus 
(joints  and  fees)  after  underwriting  if, 
for  example,  a  loan  officer  became 
eligible  for  higher  comjjen.sation 
because  other  tran.sactions  bad  been 
consummated.  Tbe  Bureau  appreinates 
that  industry  partici]jants  need  certainty 
at  tbe  time  of  underwriting  as  to 
whether  transactions  will  exceed  the 
points  and  fees  limits  for  (jnalified 
mortgages  (and  for  bigb-co.st  mortgages). 
To  address  this  concern,  tbe  comment 
32(b)(l)(ii)-3  exjjlains  that  loan 
originator  com])ensation  sbould  be 
calculated  at  tbe  time  tbe  interest  rate  is 
set.  Tbe  Bureau  believes  that  tbe  date 
tbe  intercjst  rate  is  s(!t  is  an  apjjrojjriate 
standard  for  calculating  loan  originator 
compen.sation.  It  woubl  allow  creditors 
to  b(!  able  to  calculate  points  and  fees 
with  suffici(;nt  emtainty  so  that  they 
know  early  in  tbe  proce.ss  wbetlna'  a 
transaction  will  be  a  (jualified  mortgage 
or  a  bigb-c:ost  mortgage. 

As  noted  above,  several  indii.strv 
commenters  argued  that  including  loan 
originator  compen.sation  in  points  and 
fees  would  result  in  double  counting. 
They  .stated  that  creditors  often  will 
recover  loan  originator  compen.sation 
co.sts  through  origination  charges,  and 
these  charges  are  already  inrdiided  in 
(joints  ami  fees  under  §  l()2(j.32(b)(1)(i). 
Il(jwever,  tbe  underlying  statutcjry 
(jrovisitjiis  as  amended  by  the  Dodd- 
Frank  Act  do  mjt  ex(jre.ss  any  limitati(jn 
on  its  r(!((uirement  tcj  count  loan 
{jriginat(jr  c{jm(jen.sati(jn  toward  the 
(j(jint.s  and  fees  te.st.  Rather,  the  literal 
language  of  TILA  .secti(jn  1()3(1j1j)(4)  as 
amended  by  tbe  Dcjdd-Frank  Act  defines 
(jcjints  and  fees  t(j  include  all  items 
included  in  tbe  finance  charge  (exc(j(jt 
interest  rate),  all  c:(jm(jensati(jn  (jaid 
directly  (jr  indirectly  by  a  consumer  (jr 
creditor  tcj  a  loan  (jriginator,  “and" 
various  (jtber  enumerated  items.  Tbe 
use  (jf  “and"  and  tbe  references  t(j  “all" 
com(jen.sati(jn  (jaid  “directly  (jr 
indirectly”  ancl  “frcjin  any  source" 


suggest  that  com(jen.sation  .should  be 
(xjunted  as  it  flows  dtjwnstream  from 
(Jiie  (jarty  tcj  another  scj  that  it  is  c(jnnt(jd 
(sacb  tiiiK!  that  it  reaches  a  Icjan 
originat(jr.  whatever  tbe  (jrevicjus 
source. 

The  Bureau  believes  tbe  statute  wcjuld 
be  read  t(j  re((uire  that  loan  (jriginatcjr 
c(jm(jensation  be  treated  as  additive  to 
tbe  (Jtber  elements  of  (joints  and  fijes. 

The;  Bureau  b(!liev(;.s  that  an  autcjinatic 
litend  reading  of  the  statute  in  all  cases, 
b(jwev(!r.  would  mjt  be;  in  tbe  best 
intercjst  (jf  either  ctjnsinners  or  industry. 
F(jr  in.stance,  tbe  Bureau  d(jes  not 
believe  that  it  i.s  nec(!.ssarv  (Jr 
a(j(jro(jriate  t(j  count  tbe  same  (jayment 
mad(j  by  a  (xjusumer  to  a  imjrtgage 
broker  firm  twice,  .sim(jly  b(!cau.se  it  i.s 
b(jtb  (jart  of  the  finance  charge  and  loan 
(jriginator  c(jm(jen.sati(jn.  Similarly,  tbe 
Bur(jau  does  mjt  believe  that,  where  a 
(Jayment  fr(jm  either  a  (.(jnsumer  (jr  a 
creditor  to  a  mortgage  br(jker  i.s  c(junted 
t(jward  (joints  and  fees,  it  is  iKKXJS.sary 
(jr  a(j(jr(j(jriate  t(j  count  .se(jarately  funds 
that  tbe  broker  then  (jasses  (jn  to  its 
individual  em(jloyees.  In  (jach  ca.se,  any 
(;(j.sts  and  risks  t(j  tbe  (xjusumer  from 
high  l(jan  (jriginat(jr  c(jm(jensati(jn  are 
ad(H(uately  ca(jtured  by  c(junting  tbe 
fiimls  a  single  time  against  the  (j(jints 
and  fiujs  ca(J:  thus,  tbe  Bureau  d(je.s  n(Jt 
Ijelieve  tbe  (jur(j(j.se.s  (jf  the  .statute 
w(juld  be  served  by  c(junting  .s(jme  (jr  all 
(jf  the  funds  a  second  time,  and  i.s 
(xjijcerned  that  doing  so  (;(jul(l  have 
iKJgative  im(jact.s  (Jii  the  (jrice  and 
availability  of  credit. 

Determining  tbe  a(j(jr(j(jriate 
acc(junting  rule  is  significantly  imjre 
c(jm(jlicated,  lujwever.  in  situations  in 
which  a  consumer  (jays  some  u(j-front 
charges  to  tbe  creditor  and  tbe  cre(iit(jr 
(Jays  loan  originatcjr  com(jensation  t(j 
either  its  own  em(jloyee  (jr  t(j  a  iiKjrtgage 
bixjker  firm.  Because  moiKjy  is  fungible, 
tracking  Ikjw  a  creditor  s(jen(l.s  imjney  it 
collects  in  u(j- front  charges  versus 
aimjunts  collected  through  the  rate  to 
cover  both  Icjan  originator  c(jm(jen.sation 
and  its  (Jther  overhead  (;x(jen.se.s  w(jnld 
be  extraordinarily  c(jm(jlex  and 
cumber.some.  To  facilitate  c(jm(jliance, 
tbe  Bunjau  beli(ives  it  i.s  a(j(jr(j(jriate  and 
iKice.ssary  t(j  ad(j(jt  (jne  (jr  imjie 
generalized  rufijs  ixjgarding  tin; 
acc(Jimting  of  various  (Jayments. 
H(jwever,  tbe  Bureau  do(!S  mjt  believe  it 
yet  has  sufficient  inlbrmation  with 
which  t(j  choose  definitively  between 
tbe  additive  a(j(jr(jacb  (jrovided  fijr  in 
tbe  .statut(jry  language  and  other 
(j(jtential  imjthods  of  acc(junting  for 
(jayments  in  light  of  tbe  mnlti(jle 
(jractical  and  c(jm(jlex  (j(jlicy 
(xjnsiderations  inv(jlve(l. 

Tbe  (jotential  (kjwnstream  effects  of 
different  accounting  nudbods  are 
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significant.  Under  the  additive  a])pi'oach 
wliere  no  offsetting  consinner  payments 
against  creditor-paid  loan  originator 
compensation  is  allowed,  cnulitors 
whose  combined  loan  originator 
compensation  and  up-front  charges 
would  otherwise  exceed  the  points  and 
fees  limits  would  have  .strong  incentives 
to  caj)  their  u])-front  charges  for  other 
overhead  expenses  under  the  threshold 
and  in.stead  recover  those  expenses  hy 
increasing  interest  rates  to  generate 
higher  gains  on  sale.  This  would 
adversely  affect  consumers  who  prefer  a 
lower  int(;rest  rate  and  higher  up-front 
costs  and,  at  the  margins,  could  rcisult 
in  some  consumers  being  unable  to 
(jualify  for  credit.  Additionally,  to  the 
extent  creditors  responded  to  a  “no 
offsetting”  ride  by  increasing  interest 
rates,  this  could  increa.se  the  number  of 
ijualified  mortgages  that  receive  a 
rebuttable  rather  than  conclusive 
jiresumption  of  compliance. 

One  alternative  would  he  to  allow  all 
consumer  payments  to  offset  creditor- 
])aid  loan  originator  compen.sation. 
However,  a  “full  offsetting”  a])proach 
would  allow  creditors  to  offset  much 
higher  levels  of  up-front  jjoints  and  fees 
against  expen.ses  paid  through  rate 
before  the  heightened  consumer 
protections  reipiired  by  the  Dodd-Frank 
Act  would  apply.  Particularly  under 
HOEPA,  this  may  raise  tensions  with 
Congress’s  apjiarent  intent.  Other 
alternatives  might  u.se  a  hybrid 
ajiproach  dejiending  on  the  type  of 
expen.se,  tyjie  of  loan,  or  other  factors, 
hut  would  involve  more  compliance 
comjilexity. 

In  light  of  the  complex 
considerations,  the  Bureau  believes  it  is 
nece.ssarv  to  seek  additional  notice  and 
comment.  The  Bureau  therefore  is 
finalizing  this  rule  without  qualifying 
the  statutory  result  and  is  proposing  two 
alternative  comments  in  the  concurrent 
propo.sal,  one  of  which  would  explicitlv 
preclude  offsetting,  and  the  other  of 
which  would  allow  full  offsetting  of  anv 
consumer-paid  charges  against  creditor- 
paid  loan  originator  comjien.sation.  The 
Bureau  is  also  jn'ojjosing  comments  to 
clarify  treatment  of  compensation  paid 
by  consumers  to  mortgage  brokers  and 
by  mortgage  brokers  to  their  individual 
employees,  'fhe  Bureau  is  seeking 
comment  on  all  aspects  of  this  issue, 
including  the  market  iinjxicts  and 
whether  adjustments  to  the  final  rule 
would  he  apjjrojiriate.  In  addition,  the 
Bureau  is  seeking  comment  on  whether 
it  would  he  heljiful  to  ])rovide  for 
additional  adju.stment  of  the  rules  or 
additional  commentary  to  clarify  any 
overlaps  in  definitions  between  the 
jjoints  and  fees  provisions  in  this 
rulemaking  and  the  HOEPA  rulemaking 


and  the  provisions  that  the  Bureau  is 
separately  finalizing  in  connection  with 
the  Bureau’s  2012  Loan  Originator 
Compen.sation  Projjosal. 

Finally,  comment  32(h)(l)(ii)-4 
includes  revised  versions  of  examjiles  in 
jn'oposed  comment  32(h)(1  )(ii)-2,  as 
well  as  additional  examples  to  provide 
additional  guidance  regarding  what 
comj)en.sation  ipialifies  as  loan 
originator  comjien.sation  that  must  he 
included  in  jioints  and  fees.  These 
examjiles  illustrate  when  compensation 
can  he  attributed  to  a  particular 
tran.saction  at  the  time  the  interest  rate 
is  set.  New  c:omment  32(h)(l)(ii)-.'5  adds 
an  exanqile  explaining  how  .salarv  i.s 
treated  for  purposes  of  loan  originator 
comjiensation  for  calculating  points  and 
fees. 

32(1)1(1  )(iii) 

TILA  section  l().3(aa)(4l(C)  provides 
that  points  and  fees  include  certain  real 
e.state-related  charges  listed  in  TILA 
section  l()()(e)  and  is  implemented  in 
§  l()2().32(h)(l)(iii).  'I’he  Dodd-Frank  Act 
did  not  amend  TILA  section 
l()3(aa)(4)(C)  (hut  did  renumber  it  as 
.section  l()3(l)h)(4)(C)).  Although  the 
Board  indicated  in  the  Supplementarv 
Information  that  it  was  not  ])ropo.sing 
any  changes,  proposed  §  22().32(h)(l  )(iii] 
would  have  added  the  phra.se  “pavahle 
at  or  before  closing  of  the  mortgage” 
loan  and  would  have  .sej)arate(l  the 
elements  into  three  new  paragra])h.s  (A) 
through  (C).  Thus,  ])ropo.sed 
§  22(). 32(1)1(1  )(iii)  would  have  included 
in  points  and  fees  “all  items  li.sted  in 

22(i.4(cl(7l  (other  than  amounts  held 
for  future  ])ayment  of  taxesl  pavahle  at 
or  before  closing  of  the  mortgage  loan, 
unless;  (A1  The  charge  is  reasonable;  (B1 
the  creditor  receives  no  direct  or 
indirect  comjiensation  in  connection 
with  the  charge;  and  (Cl  the  charge  is 
not  ])aid  to  an  affiliate  of  the  creditor.” 
The  Board  noted  that  the  statute  did  not 
exclude  these  charges  if  they  were 
payable  after  closing  and  questioned 
whether  such  a  limitation  was  nece.ssarv 
because  these  charges  could  reasonably 
he  viewed  as  charges  that  by  definition 
are  payable  only  at  or  before  closing.  As 
noted  in  the  section-hv-section  analvsis 
of  §  102(). 32(1)1(11,  the  Board  reijuested 
comment  on  whether  there  are  anv  other 
types  of  fees  that  shonld  he  included  in 
j)oinl.s  and  fees  only  if  thev  are  j)ayahle 
at  or  before  closing. 

The  Board  noted  that  during  outreach 
creditors  had  raised  concerns  about 
including  in  jioints  and  fees  real-e.state 
related  fees  paid  to  an  affiliate  of  the 
creditor,  such  as  an  affiliated  title 
company.  Although  the.se  fees  always 
have  been  included  in  points  and  fees 
for  high-cost  loans,  creditors  using 


affiliated  title  companies  were 
concerned  they  would  have  difficulty 
meeting  the  lower  threshold  for  points 
and  fees  for  iiualified  mortgages.  The 
Board,  however,  did  not  jiropose  to 
exemi)t  fees  j)aid  to  creditor-affiliated 
settlement  service  j)roviders,  noting  that 
(Congress  appeared  to  have  rejected 
excluding  such  fees  from  points  and 
fees. 

Industry  commenters  criticized  the 
Board’s  j)ropo.sed  treatment  of  fees  paid 
to  affiliates  as  overbroad.  Indu.strv 
commenters  argued  that  a  creditor’s 
affiliation  with  a  .service  ])rovider.  such 
as  a  title  insurance  agency,  does  not 
have  any  impact  on  tlie  consumer’s 
ability  to  repay  a  loan.  They  maintained 
that  .studies  over  the  past  two  decades 
have  shown  that  title  .services  provided 
by  affiliated  hu.sines.ses  are  competitive 
in  cost  compared  to  services  provided 
by  unaffiliated  husines.se.s.  They 
contended  that  the  rule  should  instead 
focus  solely  on  whether  the  fee  i.s  bona 
fide. 

'I’he.se  commenters  also  argued  that 
the  largest  real  estate-related  charge, 
title  insurance  fees,  are  often  either 
mandated  by  State  law  or  re(|uired  to  he 
filed  with  the  relevant  state  authority 
and  do  not  vary.  Regardle.ss  of  whether 
the  State  .sets  the  rate  or  reiiuires  that 
the  rate  he  filed,  the.se  commenters 
argued  that  there  are  so  few  insurers 
that  rates  tend  to  he  nearly  identical 
among  ])rovider.s. 

The.se  commenters  also  argued  that 
including  fees  to  affiliates  would 
negatively  affect  consumers.  They 
claimed  that  the  inclusion  of  fees  ])aid 
to  affiliates  would  cause  loans  that 
would  otherwise  he  qualified  mortgages 
to  exceed  the  ])oint.s  and  fees  cap, 
residting  in  more  expense  to  the 
creditor,  which  would  he  passed 
through  to  consumers  in  the  form  of 
higher  interest  rates  or  fees,  or  in  more 
denials  of  credit.  They  also  claimed  that 
the  propo.sal  would  harm  consumers  by 
reducing  competition  among  settlement 
.service  providers  and  by  eliminating 
oi)erational  efficiencies.  One  indu.strv 
trade  a.s.soc;iation  reported  that  some  of 
its  members  with  affiliates  would 
discontinue  offering  mortgages,  which 
would  reduce  competition  among 
creditors,  especially  for  creditors 
offering  smaller  loans,  since  the.se  loans 
would  he  most  affected  by  the  ])oints 
and  fees  caj).  They  claimed  that  treating 
affiliated  and  unaffiliated  ])rovider.s 
differently  would  incentivize  creditors 
to  u.se  unaffiliated  third-party  .sei  vice 
])roviders  to  stay  within  the  qualified 
mortgage  ])oint.s  and  fees  cap. 

Several  industry  commenters  noted 
that  RESFA  permits  affiliated  business 
arrangements  and  provides  j)rotection.s 
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for  consumers,  including  a  prohibition 
against  recjuiring  that  consumers  use 
affiliates,  a  requirement  to  disclose 
affiliation  to  consumers,  and  a 
limitation  that  com])ensation  include 
only  return  on  ownership  interest. 

Thes(!  commenters  argiaul  that  charges 
l)aid  to  affiliates  should  he  excluded 
irom  |)oints  and  fees  as  long  the  RESPA 
re(iuirements  are  satisfied.  Several 
indu.strv  commenters  objected  to  the 
recjuirement  that  charges  he 
“reasonable”  to  he  excluded  from  j)oints 
and  fe(!s.  They  argued  that  the 
r(H|uirement  was  vague  and  that  it 
would  he  difficult  for  a  creditor  to  judge 
whether  a  third-])arty  charge  met  the 
standard.  Several  commenters  also 
argued  that  the  Dodd-Frank  Act 
provision  permitting  exclusion  of 
certain  bona  fide  third-|)arty  charges 
should  aj)ply  rather  than  the  three-jiart 
test  for  items  listed  in  §  l()2(i.4(c)(7).  See 
TILA  section  129C(l))(2)(C)(i). 

Two  consumer  advocates  commented 
on  this  aspect  of  the  proijosal.  They 
supported  including  in  points  and  fees 
all  fees  paid  to  any  .settlement  service 
provider  affiliated  with  the  creditor. 

The  Bureau  is  adopting 
§  22(i.32(h)(l)(iii)  as  proposed  hut 
renumbered  as  §  1028.32(1)1(1  )(iii).  TILA 
section  l()3(hl))(4)  specifically  mandates 
that  fees  j)aid  to  and  retained  by 
affiliates  of  the  creditor  he  included  in 
points  and  fees.  The  Bureau 
acknowledges  that  including  fees  paid 
to  affiliates  in  points  and  fees  could 
make  it  more  difficult  for  creditors  using 
affiliated  service  ])roviders  to  stay  under 
the  j)oints  and  fees  caj)  for  (jualified 
mortgages  and  that,  as  a  result,  creditors 
could  he  disincented  from  using 
affiliated  .service  providers.  This  is 
especially  true  with  re.s])ect  to  affiliated 
title  insurers  because  of  the  cost  of  title 
insurance.  On  the  other  hand.  des])ite 
RESPA's  regulation  of  fees  chargeil  by 
affiliates,  concerns  have  nonethele.ss 
been  rai.sed  that  fees  paid  to  an  affiliate 
pose  greater  risks  to  the  consumer,  since 
affiliates  of  a  creditor  may  not  have  to 
compete  in  the  market  with  other 
l)roviders  of  a  service  and  thus  may 
chai'ge  higher  prices  that  get  j)a.ssed  on 
to  the  consumer.  'I’he  Bureau  believes 
that  (Congress  weighed  the.se  competing 
considerations  and  made  a  deliberate 
decision  not  to  exclude  fees  paid  to 
affiliates.  This  apj)roach  is  further 
rellected  throughout  title  XIY,  which 
repeatedly  amended  TILA  to  treat  fees 
paid  to  affiliates  as  the  (Hpiivalent  to 
fees  paid  to  a  creditor  or  loan  originator. 
.See,  e.g.,  Dodd-Frank  Act  sections  1403, 
1411. 1412, 1414, and  1431.  For 
example,  as  noted  above,  TILA  section 
129(',(h)(2)(C)(i),  as  added  by  section 
1412  of  the  Dodd-Frank  Act.  provides 


that  for  purpo.ses  of  the  cjualified 
mortgage  points  and  fees  test,  bona  fide 
third-j)arty  charges  are  excluded  other 
than  charges  “retained  by  *  *  *  an 
affiliate  of  the  creditor  or  mortgage 
originator.”  Similarly,  TILA  section 
12t)B(c)(2)(B)(ii),  added  by  section  1403 
of  the  Dodd-Frank  Act.  restricts  the 
payment  of  points  and  fees  hut  permits 
the  payment  of  bona  fide  third-party 
charges  unless  those  charges  are 
“retained  by  *  *  *  an  affiliate  of  the 
creditor  or  originator.”  In  light  of  these 
considerations,  the  Bureau  does  not 
believe  there  is  sufficient  justification  to 
use  its  exception  authority  in  this 
instance  as  the  Bureau  cannot  find, 
given  (Congress's  cdear  determination, 
that  excluding  affiliate  fees  from  the 
calculation  of  points  and  fees  is 
necessary  or  pro])er  to  effectuate  the 
purpo.ses  of  TILA,  to  prevent 
circumvention  or  evasion  thereof,  or  to 
facilitate  comj)liance  therewith. 

As  noted  above,  some  commenters 
objected  to  the  retjuirement  that  charges 
he  “rea.sonahle.”  The  Bureau  notes  that 
a  “reasonable”  recjuirement  has  been  in 
place  for  many  years  before  the  Dodd- 
Frank  Act.  TILA  section  l()3(aa)(4)((C) 
specifically  provides  that  charges  li.sted 
in  TILA  .section  l()()(e)  are  included  in 
points  and  fees  for  high-co.st  mortgages 
unless,  among  other  things,  the  charge 
is  reasonable.  This  recpiirement  is 
imj)leniented  in  existing 
l()2().32(h)(  1  )(iii).  .Similarly,  a  charge 
may  he  excluded  from  the  finance 
charge  under  §  l()2().4(c)(7)  only  if  it  is 
reasonable.  In  the  absence  of  anv 
evidence  that  this  requirement  has  been 
unworkable,  the  Bureau  declines  to  alter 
it.  The  fact  that  a  transaction  for  siit.h 
.services  is  conducted  at  arms-length 
ordinarily  should  he  sufficient  to  make 
the  charge  rea.sonahle.  The 
reasonableness  recpiirement  is  not 
intended  to  invite  an  iiupiirv  into 
whether  a  particular  aj)))rai.ser  or  title 
insurance  company  is  im])o.sing 
excessive  charges. 

.Some  commenters  also  maintained 
that  the  ])rovision  permitting  exclusion 
of  certain  bona  fide  third-j)arty  charges 
should  a])ply  rather  than  the  three-|)art 
test  for  items  li.sted  in  §  l()2().4(c)(7].  See 
TILA  section  12‘C(l))(2)(C)(i).  As 
discu.ssed  in  more  detail  in  the  .section- 
hy-.section  analysis  of 
§  l()2().32(h)(l  )(i)(D),  the  Bureau 
concludes  that  l()2().32(h)(l  )(iii), 
which  specifically  addres.ses  exclusion 
of  items  listed  in  1028. 4(c)(7).  takes 
j)recedence  over  the  more  general 
exclusion  in  §  1()28.32(h)(l  )(i)(D). 

The  Board’s  pro])o.sed  comment 
32(h)(l)(iii)-l  was  substantially  the 
same  as  existing  comment  32(h)(l  )(ii)-2. 
It  would  have  j)rovided  an  examj)le  of 


the  inclusion  or  exclusion  of  real-e.state 
related  charges.  The  Bureau  did  not 
receive  substantial  comment  on  the 
propo.sed  comment.  The  Bureau  is 
therefore  ado])ting  comment 
32(h)(l)(ii)-l  substantially  as  pro])osed, 
with  revisions  for  clarity. 

32(l))(l)(iv) 

As  amended  by  section  1431  of  the 
Dodd-Frank  Act.  TILA  section 
103(1)1))(4)(D)  includes  in  points  and 
fees  premiums  for  various  forms  of 
c:redit  insurance  and  charges  for  debt 
cancellation  or  .sus])en,sion  coverage. 

The  Board  proj)o.sed  228.32(h)(l)(iv)  to 
im])lement  this  provision.  The  Board 
also  ju'oposed  to  revise  c;omment 
32(h)(l)(iv)-l  to  reflect  the  revised 
statutory  language  and  to  add  new 
comment  32(h)(l)(iv)-2  to  clarify  that 
“credit  property  insurance”  includes 
insurance  against  lo.ss  or  damage  to 
])ersonal  property  such  as  a  houseboat 
or  mamdactnred  home. 

Several  ixnnmenters  argued  that 
proposed  ^  228.32(t))(l)(iv)  did  not 
accurately  implement  the  provision  in 
Dodd-Frank  Act  .section  1431  that 
specifies  that  “insurance  premiums  or 
debt  cancellation  or  suspension  fees 
calculated  and  ])aid  in  full  on  a  monthly 
basis  shall  not  he  considered  financed 
by  the  creditor.”  They  argued  that 
comment  32(h)(l)(iv)-l  should  he 
revised  .so  that  it  expressly  excludes 
monthly  premiums  for  credit  in.surance 
from  j)oint.s  and  fees,  including  such 
premiums  pavahle  in  the  first  month.  At 
lea.st  one  industry  commenter  also 
argued  that  voluntary  credit  in.surance 
premiums  should  not  he  included  in 
points  and  fees.  Consumer  advocates 
.siq)])orted  inclusion  of  credit  insurance 
premiums  in  points  and  fees,  noting  that 
the.se  services  can  add  significant  costs 
to  mortgages. 

The  Bureau  is  ado])ting 
§  228.32(h)(l)(iv)  substantially  as 
proj)o.sed.  with  revisions  for  clarity,  as 
renumbered  §  l()28.32(h)(l)(iv).  As 
revised,  §  l()28.32(h)(l  )(iv)  states  that 
premiums  or  other  charges  for  “any 
other  life,  accident,  health,  or  loss-of- 
income  in.surance”  are  included  in 
l)oints  and  fees  only  if  the  insurance  is 
for  the  benefit  of  the  creditor.  The 
Bureau  is  also  ado])ting  ])roj)o.sed 
comments  32(t))(l)(iv)-l  and  -2 
suhstantially  as  ])ropo.sed,  with 
revisions  for  clarity  and  consistency 
with  terminology  in  Regulation  Z.  The 
Bureau  is  also  adopting  new  comment 
32(h)(l)(iv)-3  to  clarify  that  premiums 
or  other  charges  for  “any  other  life, 
accident,  health,  or  los.s-of-income 
insurance”  are  included  in  points  and 
fees  only  if  the  creditor  is  a  beneficiary 
of  the  in.surance. 
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As  noted  above,  several  cominenters 
argued  that  premiums  ])aid  monthly, 
including  the  first  such  premium, 
should  not  he  included  in  jjoints  and 
fees.  The  statute  recjuires  that  ])remiums 
“payable  at  or  before  closing”  bt; 
included  in  points  and  fees;  it  j)rovides 
only  that  i)remiums  “calculated  and 
paid  in  full  on  a  monthlv  basis  shall  not 
be  considered  financcid  bv  the  cn;ditor.” 
TlbA  section  l()3(bb)(4)(D).  Thus,  if  the 
first  premium  is  payable  at  or  before 
closing,  that  payment  is  included  in 
|)oints  and  fees  even  though  the 
subsecpient  monthly  ])ayments  are  not. 

Another  commenter  argued  that 
voluntary  credit  insurance  premiums 
shoidd  be  excluded  from  points  and 
fees.  However,  under  the  current  rule, 
voluntary  credit  insurance  premiums 
are  included  in  jjoints  and  fees.  In  light 
of  the  fact  that  the  Dodd-FTank  Act 
ex]3anded  the  types  of  credit  insurance 
that  must  be  inchided  in  points  and 
fees,  the  Bureau  does  not  belicive  it 
would  be  a])])ro]jriate  to  reconsider 
whether  voluntary  credit  insurance 
premiums  .should  be  included  in  points 
and  f(;es. 

32(b)(1)(v) 

As  added  by  the  Dodd-F’rank  Act,  new 
TILA  section  l()3(bh)(4)(E)  includes  in 
j)oints  and  fees  “the  maximum 
prepayment  penalties  which  may  be 
charged  or  collected  under  the  terms  of 
the  credit  transaction.”  The  Board's 
propo.sed  22().32(b)(l)(v)  clo.sely 
tracked  the  statutory  language,  but  it 
cross-refer(!nced  j)ro])osed 
22B.43(b)(l())  for  the  definition  of 
“])repayment  penalty.” 

Few  connmmters  addressed  this 
])rovision.  One  industry  commenter 
argued  that  the  maximum  prepavment 
])enalty  should  not  be  included  in 
points  and  fees  becau.se  a  jjrepayment 
that  triggers  the  penalty  may  never 
occur  and  thus  tlie  fee  may  never  be 
assessed. 

The  Bureau  is  adopting 
§  22(i.32(b)(l)(v)  substantially  as 
projDo.sed  but  renumbered  as 
§  102(i.32(b)(l){v),  with  a  revision  to  its 
definitional  cross-reference.  As  revised, 
§  l()2(i.32(b)(l)(v]  refers  to  the  definition 
of  jnepayment  ])enaltv  in 
§  1()2(i.32(b)((i)(i).  With  res))ect  to  the 
comment  arguing  that  pre])ayment 
l)enalties  shoidd  not  be  included  in 
points  and  fees,  the  .statute  recjuires 
inclusion  in  points  and  fees  of  the 
maximum  jirepayment  penalties  that 
“may  be  charged  or  collected.”  Thus, 
under  the  statutorv  language,  the 
imposition  of  the  charge  need  not  be 
certain  for  the  jirepayment  penalty  to  hi; 
included  in  jioints  and  fees.  In  this 
provision  (and  other  provisions  added 


by  the  Dodd-Frank  Act,  such  as  TILA 
section  129C(c)),  Congress  sought  to 
limit  and  deter  the  u.se  of  prejiavment 
jienalties,  and  the  Bureau  does  not 
lielieve  that  it  would  be  apjirojiriate  to 
exercise  its  exception  authority  in  a 
manner  that  could  undermine  that  goal. 

32(b)(1)(vi) 

New  TILA  section  l()3(bb)(4)(F) 
reipiires  that  points  and  fees  include 
“all  jnepayment  fees  or  jienalties  that 
are  incurred  by  the  consumer  if  the  loan 
refinances  a  jirevious  loan  made  or 
currently  held  by  the  same  creditor  or 
an  affiliate  of  the  creditor.”  The  Board’s 
|)ro|)osed  ^ 22(i.32(b){l)(vi)  would  have 
imjjlemented  this  provision  by 
including  in  jioints  and  fees  the  total 
|)rej)ayment  jienalty,  as  defined  in 
§  22(i.43(b)(l()),  incurred  by  the 
consumer  if  the  mortgage  loan  is 
refinanced  hy  the  current  holder  of  the 
existing  mortgage  loan,  a  .servicer  acting 
on  behalf  of  the  current  holder,  or  an 
affiliate  of  either.  The  Board  stated  its 
belief  that  this  provision  is  intended  in 
jiart  to  curtail  the  jiractice  of  “loan 
fli])|)ing,”  which  involves  a  creditor 
refinancing  an  existing  loan  for  financial 
gain  resulting  from  jirejiavment 
jienaltiixs  and  other  fees  that  a  consumer 
must  ])ay  to  refinance  the  loan — 
regardle.ss  of  whether  the  refinancing  is 
beneficial  to  the  consumer.  The  Board 
noted  that  it  dejiarted  from  the  .statutorv 
language  to  use  the  jihra.ses  “current 
holder  of  the  exi.sting  mortgage  loan” 
and  “servicer  acting  on  behalf  of  the 
current  holder”  in  jirojio.sed 
§22(i.32(b)(  l)(vi]  because,  as  a  jiractical 
matter,  these  are  the  entities  that  would 
refinance  the  loan  and  directly  or 
indirectly  gain  from  associated 
prejiayment  jienalties. 

Few  txmnnenters  addressed  this 
jirovision.  Two  consumer  groujis 
exjn’e.s.sed  sujijiort  for  including  these 
jirejiayment  jienalties  in  jioints  and  fees, 
arguing  that  many  consumers  were 
victimized  by  loan  flijjjjing  and  the 
resulting  fees  and  charges. 

The  Bureau  is  adojiting 
§  22(L32(b)(l)(vi)  substantially  as 
jnojio.sed  but  renumbered  as 

102(i.32(b)(l)(vi].  In  addition  to 
revising  for  clarity,  the  Bureau  has  also 
revised  §  l()2().32(h)(l)(vi)  to  refer  to  the 
definition  of  jirejiayment  jienalty  in 
^  l()2().32(b)((i)(i].  Like  the  Board,  the 
Bureau  Believes  that  it  is  a|)|)ro|)riate  for 

1()2(j.32(b)(l)(vi)  to  ajijily  to  the 
current  holder  of  the  existing  mortgage 
loan,  the  servicer  acting  on  Behalf  of  the 
current  holder,  or  an  affiliate  of  either. 
The.se  are  the  entities  that  would 
refinance  the  loan  and  gain  from  the 
jirejiayment  jienalties  on  the  jirevious 
loan.  Accordingly,  the  Bureau  is 


invoking  its  excejition  and  adju.stment 
authority  under  TILA  sections  lO.'ila) 
and  129C(b)(3)(B)(i).  The  Bureau 
Believes  that  adjusting  the  statutory 
language  to  more  jirecisely  target  the 
entities  that  would  benefit  from 
refinancing  loans  with  |jre])ayment 
jienalties  will  more  effectively  deter 
loan  llijjjiing  to  c:ollect  jirejiayment 
jienalties  and  helj)  jireserve  con.sumers’ 
access  to  safe,  affordahle  credit.  It  also 
will  le.ssen  the  comjiliance  burden  on 
other  entities  that  lack  the  incentive  for 
loan  fli])])ing,  such  as  a  creilitor  that 
originated  the  exi.sting  loan  but  no 
longer  holds  the  loan.  For  these  rea.sons. 
the  Bureau  Believes  that  u.se  of  its 
excejition  and  adjustment  authority  is 
necessary  and  jirojjer  under  TILA 
section  l().'5(a)  to  effectuate  the  jnirjio.ses 
of  TILA  and  to  facilitate  compliance 
with  TILA  and  its  jnirjio.ses,  including 
the  jmrpose  of  assuring  that  con.sumers 
are  offered  and  receive  residential 
mortgage  loans  on  terms  that  reasonablv 
reflect  their  ability  to  rejiay  the  loans. 
Similarly,  the  Bureau  finds  that  it  is 
nece.ssarv,  jirojier,  and  ajijirojiriate  to 
use  its  authority  under  TILA  section 
12t)C(b)(3)(B)(ij  to  revise  and  subtract 
from  statutory  language.  This  u.se  of 
authority  ensures  that  resjionsible, 
affordable  mortgage  credit  remains 
available  to  consumers  in  a  manner 
consistent  with  and  effectuates  the 
jHirjio.se  of  TILA  .section  129C, 
referenced  above,  and  facilitates 
comjdiance  with  section  129(1  of  TILA. 

32(b)(2) 

Projio.sed  Provisions  Not  Adojited 

As  noted  in  the  section-bv-section 
analysis  of  §  l()2(i.32(b)(1  )(ii)  above, 
section  1431(c)  of  the  Dodd-Frank  Act 
amendeil  TILA  to  reijuire  that  all 
comjiensation  jiaid  directly  or  indirectlv 
by  a  consumer  or  a  creditor  to  a 
“mortgage  originator”  be  included  in 
jioints  and  fees  for  high-cost  mortgages 
and  (inalified  mortgages.  As  also  nottul 
above,  the  Board’s  2911  ATR  Projiosal 
j)ro|)o.sed  to  inijilement  this  statutorv 
change  in  jiroposed  22(i.32(h)(l)(ii) 
using  the  term  “loan  originator,”  as 
defined  in  exi.sting  l()2(i.3()(a](l ), 
rather  than  the  statutory  term  “mortgage 
originator.”  In  turn,  the  Board  jirojio.sed 
new  §  22(i. 32(h)(2)  to  exclude  from 
jioints  and  fees  comjien.sation  jiaid  to 
certain  categories  of  jiersons  sjiecifically 
excluded  from  the  definition  of 
“mortgage  originator”  in  amended  TILA 
section  103,  namely  enijilovees  of  a 
retailer  of  manufactured  homes  under 
certain  circumstances,  certain  real  estate 
brokers,  and  servicers. 

The  Bureau  is  not  adojiting  jirojjosed 
§  22B. 32(b)(2).  The  Bureau  is  amending 
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the  definition  of  “loan  originator” 

§  1()2(>.3(j(a)(l)  and  the  associated 
coininentary  to  incorporate  the  statutory 
exclusion  of  these  |)ersons  from  tlie 
definition.  Accortlingly.  to  the  extent 
th(?se  jier.sons  are  excluded  from  tlie 
definition  of  loan  originator 
com])ensation,  their  compen.sation  is 
not  loan  originator  comj)en.sation  that 
must  he  counted  in  points  and  fees,  and 
the  exclusions  in  j)roposeti 
S  22(i. 32(h)(2)  are  no  longer  necessary. 

Instead,  in  the  2013  llOEPA  Final 
Rule,  the  Bureau  is  finalizing  the 
definition  of  points  and  fe<;s  for  HELOCs 
in  §  1020.32(h)(2).  Current 
§  1020.32(l))(2).  which  contains  the 
definition  of  “affiliate.”  is  being 
renumhered  as  §  1020.32(h)(.'i). 

32(h)(3)  Bona  Fide  Di.scount  Point 
32(l))(3)(i)  Closed-End  Credit 

The  Dodd-Frank  Ac;t  defines  the  term 
“bona  fide  discount  ])oints”  as  used  in 

1020.32(h)(l  )(i)(E)  and  (F),  which,  as 
discussed  above,  permit  exclusion  of 
“bona  fide  di.scount  j)oints”  from  points 
and  fees  for  (pialified  mortgages.  TILA 
.section  129C(h)(2)(C)(iii)  defines  the 
term  “bona  fide  di.scount  ])oints”  as 
“loan  discount  i)oinls  which  are 
knowingly  i)aid  hv  the  consumer  for  the 
j)urpo.se  of  reducing,  and  which  in  fact 
result  in  a  bona  fide  reduction  of.  the 
interest  rate  or  time-i)rice  differential 
aj)j)lical)le  to  the  mortgage."  3'll.A 
.section  129(Xh)(2)(C)(iv)  limits  the  types 
of  discount  j)oints  that  may  1m!  excluded 
from  “j)oints  and  fees”  to  tho.se  for 
which  “the  amount  of  the  interest  rate 
reduction  purcha.sed  is  reasonably 
consistent  with  established  industry 
norms  and  practices  for  secondary 
market  transactions.” 

Proposed  §  22(i.43(e)(3)(iv)  would 
have  implemented  these  provisions  by 
defining  the  term  “bona  fide  di.scount 
point”  as  “any  percent  of  the  loan 
amount”  paid  by  the  consumer  that 
nuluces  the  interest  rate  or  time-price 
differential  a])j)licahle  to  the  mortgage 
loan  hv  an  amount  ha.sed  on  a 
calculation  that:  (1)  Is  consistent  with 
established  industry  |)ractice.s  for 
determining  the  amount  of  reduction  in 
the  interest  rate  or  time-j)rice 
differential  a])propriate  for  the  amount 
of  discount  points  j)aid  hv  the 
consumer;  and  (2)  accounts  for  the 
amount  of  compensation  that  the 
cnulitor  can  reasonably  expect  to 
receive  from  secondary  market  investors 
in  return  for  the  mortgage  loan. 

'I'he  Board’s  ])ro])osal  woidd  have 
nupiired  that  the  creditor  he  able  to 
show  a  relationshij)  between  the  amount 
of  interest  rate  reduction  jmrchased  by 
a  discount  point  and  the  value  of  the 


tran.saction  in  the  .secondary  market. 

The  Board  ohservcul  that,  based  on 
outreach  with  repre.sentalives  of 
creditors  and  (kSEs.  the  value  of  a  rale 
reduction  in  a  particular  mortgage 
transaction  on  the  .secondary  market  is 
ha.sed  on  many  complex  factors,  which 
interact  in  a  variety  of  com])lex  ways. 

'rhe  Board  noted  that  these  factors  may 
include,  among  others: 

•  The  product  type,  such  as  whether 
the  loan  is  a  fixed-rate  or  adjustable-rate 
mortgage,  or  has  a  30-year  t(!rm  or  a  1 
year  term. 

•  How  much  the  MBS  market  is 
willing  to  pay  for  a  loan  at  that  interest 
rate  and  the  licpiidity  of  an  MBS  with 
loans  at  that  rale. 

•  How  much  the  .secondary  market  is 
willing  to  ])ay  for  excess  int(;rest  on  the 
loan  that  is  available  for  cajjitalization 
outside  of  the  MBS  market. 

•  Tlu;  amount  of  the  guaranty  fee; 
recpiired  to  he  j)aid  by  the  ertulitor  to  the 
investor. 

The  Board  indicated  that  it  was 
offering  a  flexible  jnojjo.sal  because  of 
its  concern  that  a  more  pre.scriptive 
interpretation  would  he  ojjerationally 
unworkable  for  mo.st  crculitors  and 
would  lead  to  excessive  legal  and 
regulatory  risk.  In  addition,  the  Board 
also  noted  that,  due  to  the  variation  in 
inputs  described  above,  a  more 
])re,scrij)tive  rule  likely  would  recpiire 
continual  updating,  cnniting  additional 
compliance  burden  and  potential 
confusion. 

The  Board  also  noted  a  concern  that 
small  creditors  such  as  community 
hanks  that  often  hold  loans  in  portfolio 
rather  than  .sell  them  on  the  secondary 
market  may  have  difficulty  complying 
with  this  recjuirement.  The  Board 
thenTore  re(iuest(Hl  comment  on 
whether  it  woidd  he  a])pro|)riate  to 
jirovide  any  exemptions  from  the 
reciuirement  that  the  interest  rate 
reduction  jiurcha.sed  by  a  "bona  fide 
di.scount  jioint”  he  tied  to  .secondary 
markiit  factors. 

Many  industry  commenters  criticized 
the  .second  prong  of  the  Board’s 
jiropo.sal.  which  would  have  nupiired 
that  the  interest  rate  reduction  account 
for  the  amount  of  compensation  that  the 
creditor  can  riiasonahly  ex|)ect  to 
riiceive  from  secondary  market  investors 
in  return  for  the  mortgage  loan.  Several 
industry  commenters  argued  that  this 
test  would  he  complex  and  difficult  to 
apjily  and  that,  if  challenged,  it  would 
he  difficult  for  creditors  to  prove  that 
the  calculation  was  done  properly.  'I'wo 
industry  commenters  noted  that 
creditors  do  not  always  .sell  or  plan  to 
sell  loans  in  the  .secondary  market  at  the 
lime  of  origination  and  so  would  not 
know  what  com|)en.sation  they  would 


receive  on  the  secondary  market. 

S(!V(!ral  industry  commenters 
emiihasized  that  the  secondary  market 
test  would  he  impracticable  for  creditors 
holding  loans  in  portfolio.  (Consumer 
groups  did  not  comment  on  this  issue. 

As  noted  above,  the  Bureau  is 
consolidating  the  exclusions  for  certain 
bona  fide  third-party  charges  and  bona 
fide  di.scount  jioints  in 
l()20.32(h)(l  )(i)(D)  through  (F).  As  a 
result,  the  Bureau  is  adojiting  jiroiiosed 
§  22(i.43(e)(3)(iv).  with  the  revision 
discussed  below,  as  renumhered 
^l()2n.32(l))(3)(i).  In  the  2013  HOEFA 
Final  Rule,  the  Bureau  is  adopting  a 
definition  of  bona  fide  iliscount  point 
for  o])en-end  credit  in 
§102(i.32(h)(3)(ii). 

After  carefully  con.sidering  the 
comments,  the  Bureau  is  modifying  the 
definition  of  “bona  fide  di.scount  point.” 
S])ecifically,  the  Bureau  believes  it 
would  he  difficult,  if  not  imjiossihle,  for 
many  creditors  to  account  for  the 
.secondary  market  compensation  in 
calculating  interest  rate  reductions.  'I'liis 
is  particidarly  true  for  loans  held  in 
])ortfolio.  'fherefore,  the  Board  is 
removing  from  §  l()2(i.32(h)(3)(i)  the 
requirement  that  interest  rate  reductions 
lake  into  account  secondary  market 
compen.sation.  Instead,  as  revi.sed, 
l()2(i.32(h)(3)(i)  reipiires  only  that  the 
calculation  of  the  interest  rate  reduction 
he  consistent  with  established  industry 
practices  for  determining  the  amount  of 
reduction  in  the  interest  rate  or  time- 
prici;  differential  approjn  iate  for  the 
amount  of  discount  points  ]iaid  by  the 
consumer. 

’Fhe  Bureau  finds  that  removing  the 
secondary  market  comjionent  of  the 
“bona  fide”  di.scount  jioint  definition  is 
necessary  and  proper  under  TILA 
.section  l().'j(a)  to  effectuate  the  purposes 
of  and  facilitate  compliance  with  TILA. 
Similarly,  the  Bureau  finds  that  it  is 
necessary  and  proper  to  use  its  authority 
under  TILA  section  129(](h)(3)(B)(i)  to 
revise  and  subtract  from  the  criteria  that 
define  a  (lualified  mortgage  hv  removing 
the  secondary  market  component  from 
the  bona  fide  di.scount  point  definition. 

It  will  provide  creditors  sufficient 
flexibility  to  demon.strate  that  they  are 
in  comjiliance  with  the  rijquirement 
that,  to  he  excluded  from  points  and 
fees,  di.scount  points  must  he  bona  fide. 
In  clarifying  the  definition,  it  also  will 
facilitate  the  u.se  of  bona  fide  di.scount 
jioints  by  consumers  to  helji  create  the 
a])pro])riate  combination  of  points  and 
rate  for  their  financial  situation,  thereby 
hel])ing  ensure  that  consumers  are 
offered  and  receive  residential  mortgage 
loan  on  terms  that  reasonably  reflect 
their  ability  to  repay  the  loans  and  that 
responsible,  affordable  mortgage  credit 
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remains  availal)le  to  consumers  in  a 
manner  consi.stent  with  the  j)urposes  of 
TILA  as  provided  in  'I'lLA  section  129(i. 

To  provide  some  guidance  on  how 
creditors  may  comply  with  this 
r(!(|nir(!ment,  the  Bureau  is  adding  new 
comment  32(h)(3)(i)-l .  Tliis  comment 
explains  how  creditors  can  comply  with 
“established  industry  ])ractices”  for 
calculating  interest  rate  reductions. 
S|)ecifically,  comment  32(h)(3)(i)-l 
notes  that  one  way  creditors  can  .satisfy 
this  rec|uirement  is  hy  complying  with 
established  industry  norms  and 
l)ractices  for  .s(K;ondary  mortgage  market 
transactions.  (Comment  32(h)(3){i)-l 
then  jnovides  two  examples.  First  a 
creditor  may  rely  on  pricing  in  the  to- 
he-announced  (TBA)  market  for  MBS  to 
establish  that  the  interest  rate  reduction 
is  consi.stent  with  the  compensation  that 
the  creditor  could  reasonably  expect  to 
njceive  in  the  secondary  market. 

Second,  a  creditor  could  comply  with 
established  industry  jjractices,  such  as 
guidelines  from  Fannie  Mae  or  Freddie 
Mac  that  ])re.sc:rihe  when  an  interest  rate 
reduction  from  a  discount  point  is 
considered  bona  fide.  However,  because 
the.se  exam])les  from  tin;  secondarv 
market  are  merely  illustrations  of  how  a 
creditor  could  complv  with  the 
“established  industrv  practices” 
nujuirement  for  bona  fide  interest  rate 
nuhiction,  creditors,  and  in  jiarticular 
creditors  that  retain  loans  in  ])ortfolio, 
will  have  llexihility  to  use  other 
approaches  for  comj)lying  with  this 
re(|uirement. 

32(h)(4)  d’otal  Loan  Amount 
32(h)(4)(i)  C:io.sed-End  Credit 

As  added  hy  section  1412  of  the 
Dodd-Frank  Ac:t,  TILA  section 
129C(h)(2)(A)(vii)  defines  a  “qualified 
mortgage”  as  a  mortgage  for  which, 
among  other  things,  “the  total  jjoints 
and  fees  *  *  *  payable  in  connection 
with  the  loan  do  not  exceed  3  perc:ent 
of  the  total  loan  amount.”  For  purposes 
of  implementing  the  cpialified  mortgage 
])rovisions,  the  Board  ])ro|X)sed  to  retain 
exi.sting  comment  32(a)(l)(ii)-l 
ex])laining  the  meaning  of  the  term 
“total  loan  amount,”  with  certain  minor 
revisions  discu.ssed  below,  while  also 
seeking  comment  on  an  alternative 
approach. 

'I'he  j)roi)osal  would  have  revised  the 
“total  loan  amount”  calculation  under 
current  comment  32(a)(l)(ii)-l  to 
ac:count  for  charges  added  to  TlLA’s 
definition  of  ))oints  and  fees  hv  the 
Dodd-Frank  Act.  Under  Regulation  Z  for 
purpo.ses  of  apj)lying  the  existing  j)oints 
and  fees  trigger  for  high-cost  loans,  the 
“total  loan  amount”  is  calculated  as  the 
amount  of  credit  extended  to  or  on 


behalf  of  the  consumer,  minus  anv 
financed  points  and  fees.  Specificallv, 
under  current  comment  32(a)(l)(ii)-l . 
the  “total  loan  amount”  is  calculated  hy 
“taking  the  amount  financed,  as 
determined  according  to  §  l()2().lt5(h). 
and  deducting  any  cost  listed  in 
I?  l()2(i.32(h)(l)(iii)  and 
(i  l()2(i.32(h)(l)(iv)  that  is  both  included 
as  points  and  fees  under  §  l()2(i.32(l))(l) 
and  financed  hy  the  creditor.”  Section 
l()2(i.32(h)(l)(iii)  and  (h)(l)(iv)  pertain 
to  “real  estate-related  fees”  listed  in 
S  l()2().4(c)(7)  and  jjremiums  or  other 
charges  for  credit  insurance  or  debt 
cancellation  coverage,  respectivelv. 

The  Board  proposed  to  nwise  this 
comment  to  cross-reference  additional 
financed  points  and  fees  de.scrihed  in 
proposed  §  22(L32(h)(l  )(vi)  as  well.  This 
addition  would  have  required  a  creditor 
also  to  deduct  from  the  amount  financed 
any  prejiayment  jjenalties  that  are 
incurred  hy  the  consumer  if  the 
mortgage  loan  refinances  a  previous 
loan  made  or  currently  held  by  the 
creditor  refinancing  the  loan  or  an 
affiliate  of  the  creditor — to  the  extent 
that  the  prejiayment  penalties  are 
financed  hy  the  creditor.  As  a  result,  the 
3  jjercent  limit  on  points  and  fees  for 
(|ualified  mortgages  would  have  been 
ha.sed  on  the  amount  of  credit  extended 
to  the  consumer  without  taking  into 
account  any  financed  ])oints  and  fees. 

'Fhe  Board’s  proposal  also  would  have 
r(!vi.sed  one  of  the  commentary’.s 
examjjles  of  the  “total  loan  amount” 
calculation.  .Specifically,  the  Board 
proj)o.sed  to  revise  the  example  of  a 
.$.')()()  single  premium  for  o])tional 
“credit  life  insurance”  used  in  comment 
32(b)(l)(i)-l.iv  to  he  a  .$.'500  single 
premium  for  optional  “credit 
unemployment  insurance.”  The  Board 
stated  that  this  change  was  proposed 
because,  under  the  Dodd-F’rank  Act, 
single-premium  credit  insurance — 
including  credit  life  insurance — is 
prohibited  in  covered  tran.sactions 
excejjt  for  certain  limited  types  of  credit 
unemployment  insurance.  .See  TILA 
section  129C(d).  The  Board  recpiested 
comment  on  the  proposed  revisions  to 
the  comment  explaining  how  to 
calculate  the  “total  loan  amount,” 
including  whether  additional  guidance 
is  needed. 

The  Board  also  nKpiested  comment  on 
whether  to  streamline  the  calculation  to 
ensure  that  the  “total  loan  amount” 
would  include  all  credit  extended  other 
than  financed  points  and  fees. 
.Specifically,  the  Board  .solicitcul 
comment  on  whether  to  revi.se  the 
calculation  of  “total  loan  amount”  to  he 
the  “principal  loan  amount”  (as  defined 
in  §22(5.18(1))  and  accom|)anying 
commentary),  minus  charges  that  are 


points  and  fees  under  §  22(5. 32(h)(1)  and 
are  financed  hy  the  creditor.  The  Board 
explained  that  the  ])nrpo.se  of  using  the 
“principal  loan  amount”  instead  of  the 
“amount  financed”  would  he  to 
.streamline  the  calcnlation  to  facilitate 
compliance  and  to  ensure  that  no 
charges  other  than  financed  ])oints  and 
fees  are  excluded  from  the  “total  loan 
amount.”"'’  In  general,  the  revised 
calculation  would  have  yielded  a  larger 
“total  loan  amount”  to  which  the 
percentage  points  and  fees  thresholds 
would  have  to  he  applied  than  would 
the  proposed  (and  exi.sting)  “total  loan 
amount”  calcidation.  because  only 
financed  points  and  fees  and  no  other 
financed  amounts  would  be  excluded. 
Thus,  creditors  in  .some  ca.ses  would  he 
able  to  charge  more  points  and  fees  on 
the  same  loan  under  the  alternative 
outlined  hy  the  Board  than  under  either 
the  proposed  or  exi.sting  ride. 

In  the  2012  HOFFA  Pro])osal.  the 
Bureau  proposed  the  following  for 
organizational  jinrjio.ses:  (1)  To  move 
the  exi.sting  definition  of  “total  loan 
amount”  for  closed-end  mortgage  loans 
from  comment  32(a)(l)(ii)-1  to  proposed 
§  102(5. 32(h)(())(i):  and  (2)  to  move  the 
examples  showing  how  to  calculate  the 
total  loan  amount  for  clo.sed-end 
mortgage  loans  from  existing  comment 
32(a)(l)(ii)-l  to  proposed  comment 
32(h)((i)(i)-1 .  The  Bureau  propo.sed  to 
specify  that  the  calculation  ajijilies  to 
clo.sed-end  mortgage  loans  because  the 
Bureau  also  jnopo.sed  to  define  “total 
loan  amount”  separately  for  ojien-end 
credit  plans.  The  Bureau  also  ])roposed 
to  amend  the  definition  of  “total  loan 
amount”  in  a  manner  similar  to  the 
Board's  alternative  projiosal  described 
above.  The  Bureau  indicated  this 
jiropo.sed  revision  would  .streamline  the 
total  loan  amount  calculation  to 
facilitate  compliance  and  would  be 
.sensible  in  light  of  the  more  inclusive 
definition  of  the  finance  charge 
proj)o.sed  in  the  Bureau’s  2012  TILA- 
RE.SPA  Integration  Projiosal. 

Few  commenters  addressed  the 
Board’s  projiosal  regarding  total  loan 
amount.  Several  industry  commenters 
recommended  that  the  alternative 
method  of  calculating  total  loan  amount 
he  used  because  it  would  he  easier  to 
calculate.  At  least  two  indu.stry 
commenters  recommended  that,  for 
simplicity,  the  amount  recited  in  the 
note  he  used  for  calculating  the 
permitted  points  and  fees. 

After  reviewing  the  comments,  the 
Bureau  is  following  the  2012  HOEPA 


.S))(!(;ifi(:ally.  uiulor  Iho  altoriiativo  approacli. 
pr(!pai(t  finance!  charges  would  no!  he  (hHliiclod 
from  tiu!  |)rincipal  loan  amount.  Only  finaiu:od 
|)oints  and  hies  weudd  Ih!  d(!iluct(!d. 
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Fr()j)o,sal  and  moving  the  definition  of 
total  loan  amount  into  the  text  of  the 
rule  in  §  l()2(i.32(h){4)(i).  In  2013 
MOFPA  Final  Rule,  the  Bureau  is 
adojjting  a  definition  of  total  loan 
amount  for  o])en-end  credit  in 
§  l()20.32(h)(4){ii).  The  exam])le.s 
showing  how  to  calculate  the  total  loan 
amount  are  moved  to  comment 
32{l))(4)(i)— 1 .  However,  the  Bureau  has 
concluded  that,  at  this  point,  the  current 
aj)j)roach  to  calculating  the  total  loan 
amount  should  remain  in  place. 

Creditors  are  familiar  with  the  method 
from  using  it  for  HOEPA  points  and  fees 
calculations.  Moreover,  as  noted  above, 
the  Bureau  is  deferring  action  on  the 
more  inclusive  definition  of  the  finance 
charge  projiosed  in  the  Bureau’s  2012 
TI LA-RESPA  Integration  Proposal.  If 
the  Bureau  ex|)ands  the  definition  of  the 
finance  charge,  the  Bureau  will  at  tlu^ 
.same  time  consider  the  effect  on 
coverage  thnisholds  that  rely  on  the 
finance  charge  or  the  APR. 

32(1)1(5) 

The  final  rule  renumhtns  existing 
§  1020.32(1)1(2)  defining  the  term 
"affiliate”  as  §  1020.32(1))(5)  for 
organizational  purpo.ses. 

32(h)(0)  Prepayment  Penalty 

The  Dodd-Frank  Act's  Amendments  to 
TILA  Relating  to  Prepayment  Penalties 

Sections  1431  and  1432  of  the  Dodd- 
Frank  Act  (relating  to  high-cost 
mortgages)  and  .section  1414  of  the 
Dodd-Frank  Act  (relating  to  (jualified 
mortgages)  amended  TILA  to  restrict 
and.  in  many  cases,  prohibit  a  creditor 
from  imposing  ])repayment  ])enalties  in 
dwelling-secured  credit  tran.sactions. 

The  Dodd-Frank  Act  restricted 
j)rej)ayment  penalties  in  three  main 
ways. 

First,  as  the  Board  di.scussed  in  its 
2011  ATR  Proposal,  the  Dodd-Frank  Act 
added  new  TILA  .section  129C’(c)(l) 
relating  to  qualified  mortgages,  which 
generally  provides  that  a  covered 
transaction  (i.e..  in  general,  a  closed- 
end.  dwelling-secured  credit 
transaction)  may  include  a  prepayment 
penalty  only  if  it;  (1)  Is  a  (jualified 
mortgage,  to  he  defined  hv  the  Board,  (2) 
has  an  APR  that  cannot  increase  after 
consummation,  and  (3)  is  not  a  higher- 
priced  mortgage  loan.  I'he  Board 
proj)o.sed  to  imj)lement  TILA  section 
129C(c)(l)  in  S22().43(g)(l)  and  to 
define  th(!  term  prepaynient  penalty  in 
§  22().43(t))(l()).  Under  new  TILA  section 
129C(c)(3),  moreover,  even  loans  that 
meet  the  statutorily  j)re.scrihed  criteria 
(i.e.,  fixed-rate.  non-higher-])riced 
{jualified  mortgages)  are  caj)j)ed  in  the 
amount  of  |)repayment  j)enalties  that 


may  he  charged,  starting  at  three  ])ercent 
in  the  first  year  after  consummation  and 
decreasing  annually  by  increments  of 
one  j)ercentage  |)oint  thereafter  so  that 
no  j)enalties  may  h(!  charged  after  the 
third  year.  The  Board  |)ro])osed  to 
imj)lement  TILA  .section  12t)(;(c)(3)  in 
t5  22().43(g)(2). 

Second,  section  1431(a)  of  the  Dodd- 
Frank  Act  amended  TILA  section 
l()3(l)h)(l)(A)(iii)  to  |)rovide  that  a  credit 
tran.saction  is  a  high-cost  mortgage  if  the 
credit  transaction  documents  ])ermit  the 
creditor  to  charge  or  collect  |)re|)ayment 
fees  or  ])enalties  more  than  39  months 
after  the  transaction  closing  or  if  such 
fees  or  j)enalties  exceed,  in  the 
aggregate,  more  than  two  |)ercent  of  the 
amount  |)rej)aid.  Moreover,  under 
amended  TILA  section  129(c)(1),  high- 
cost  mortgages  are  ])rohil)ited  from 
having  a  pre))ayment  j)enalty. 
Accordingly,  any  j)re|)ayment  j)enalty  in 
excess  of  two  j)ercent  of  the  amount 
])re])aid  on  any  clo.sed  end  mortgage 
would  both  trigger  and  violate  the  rule’s 
high-cost  mortgage  ])rovi.sions.  The 
Bureau’s  2012  MOEl’A  Proj)o.sal 
|)roj)o.sed  to  imj)lement  these 
recjuirements  with  .sevcual  minor 
clarifications  in  §  l()2().32(a)(l)(iii).  .See 
77  FR  49090,  491.50  (Ang.  15.  2012). 

Third,  both  (jualified  mortgages  and 
most  clos(!d-end  mortgage  loans  and 
oj)en-end  credit  j)lans  secured  by  a 
consumer’s  j)rincij)al  dwelling  are 
subject  to  additional  limitations  on 
j)rej)ayment  j)enalties  through  the 
inclusion  of  j)rej)ayment  j)enalties  in  the 
definition  of  j)oints  and  fees  for 
(jualified  mortgages  and  high-cost 
mortgages.  See  the  section-hy-section 
analvsis  of  j)roj)()se(l  §  220.32(1))(1  )(v) 
and  (vi);  77  FR  49090,  49109-10  (Aug. 
15.  2012). 

Taken  together,  the  Dodd-Frank  Act’s 
amendments  to  TILA  relating  to 
j)rej)ayment  i)enalties  mean  that  most 
clo.sed-en(L  dwelling-secured 
transactions:  (1)  May  j)rovi(le  for  a 
j)rej)ayment  j)enalty  only  if  the 
tran.saction  is  a  fixed-rate,  (jualified 
mortgage  that  is  neither  high-cost  nor 
higher-j)rice{l  under  §§  1020.32  and 
1020.35;  (2)  may  not,  even  if  j)ermitted 
to  j)r()vi(le  for  a  j)rej)ayment  j)enalty, 
charge  the  j)enalty  more  than  three  years 
following  consummation  or  in  an 
amount  that  exceeds  two  i)ercent  of  the 
amount  j)rej)aid;  and  (3)  may  he 
nujuired  to  limit  any  j)enalty  even 
further  to  c()mj)ly  with  the  j){)ints  and 
fees  limitations  for  (jualified  mortgages 
or  to  stay  below  the  j)oints  and  fees 
trigger  for  high-cost  mortgages. 

In  the  int(!rest  of  lowering  c()mj)liance 
burden  and  to  j)r()vide  additional  clarity 
for  creditors,  the  Bureau  has  elected  to 
define  j)rej)ayment  j)enalty  in  a 


consistent  manner  for  i)urj)o.ses  of  all  of 
the  Dodd-Frank  Act’s  amendments.  This 
definition  is  located  in  §  1()20.32(1))(0). 
New  §  1{)20.43(I))(1())  cross-references 
this  j)rej)ayment  definition  to  jjiovide 
consistency. 

TILA  establishes  certain  disclosure 
UHjuirements  for  transactions  for  which 
a  j){!nalty  is  imj)()S(!(l  111)011  jirejiayment, 
hut  TILA  does  not  define  the  term 
“jirejiayment  jienalty.”  The  Dodd-Frank 
Act  also  does  not  define  the  term.  TILA 
.section  128(a)(ll)  nujuires  that  the 
transaction-sjiecific  di.sclosnres  for 
closed-end  consumer  credit  transactions 
disclo.se  a  "jienalty”  imjiosed  ujion 
jirejiayment  in  full  of  a  closed-end 
transaction,  without  using  the  term 
“jirejiayment  jienalty.”  15  IJ.S.C. 
I(i38(aj(ll)."'‘  Comment  18(k)(l)-l 
clarifies  that  a  "jienalty”  impo.sed  ujion 
jirejiayment  in  full  is  a  charge  assessed 
solely  because  of  the  jirejiayment  of  an 
ohligation  and  includes,  for  examjile, 
“interest”  charges  for  any  jieriod  after 
jirejiayment  in  full  is  made  and  a 
minimum  finance  charge. 

The  Board’s  2011  ATR  Projiosal 
jirojiosed  to  imjilement  the  Dodd-Frank 
Act’s  jirejiayment  jienalty-related 
amendments  to  TILA  for  (jualified 
mortgages  by  defining  “jirejiayment 
Jienalty”  for  most  clo.sed-end,  dwelling- 
.secured  tran.sactions  in  new 
22().43(1))(1()),  and  by  cross-referencing 
jirojiosed  ^  220.43(1))(10)  in  the 
jirojiosed  joint  definition  of  jioints  and 
fees  for  (jualified  and  high-cost 
mortgages  in  §  220.32(h)(l)(v)  and  (vi). 
The  definition  of  jirejiayment  jienalty 
jirojio.sed  in  the  Board’s  2011  ATR 
Projio.sal  differed  from  the  Board’s  jirior 
jirojio.sals  and  existing  guidance  in  the 
following  resjiects:  (1)  Projio.sed 
220.43(li)(10)  defined  jirejiavment 
Jienalty  with  reference  to  a  jiayment  of 
“all  or  jiart  of”  the  jirincijial  in  a 
tran.saction  covered  by  the  jirovision, 
while  §  1020.10(k)  and  associated 
commentary  and  the  Board’s  2009 
Closed-End  Projiosal  and  2010  Mortgage 
Proposal  referred  to  jiayment  “in  full;” 
(2)  the  examjiles  jirovided  omitted 
reference  to  a  minimum  finance  charge 
and  loan  guarantee  fees;  and  (3) 
jirojiosed  §  220.43(h)(l0)  did  not 
incorjiorate,  and  the  Board’s  2011  ATR 
Projio.sal  did  not  otherwise  addre.ss,  the 
language  in  §  1020.18(k)(2)  and 
associated  commentary  regarding 


'"■Also,  1  ll.A  suction  128(ii)(12)  ri!(|uin!s  that  tlu; 
lransacli()n-s|)c!citic  (lisclosuros  stale  llial  llu; 
consumer  shoultl  ret'er  to  the  a|)|)ro|>riale  contract 
(locinnent  tor  inlormation  regarding  certain  loan 
terms  or  le.ttnres.  including  "|)re|iaymenl  *  *  * 
IKmallies."  l.S  II..S.C.  I(i:i8(a)(12).  In  addition.  I'lLA 
section  12;)(c)  limits  the  circumstances  in  which  a 
high-cost  mortgage  may  include  a  "prepayment 
p(malty."  15  U..S.C.  Hilitllc). 
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disclosure  ot  a  rebate  of  a  jjrecoinputed 
finance  charge,  or  the  language  in 
^  1()2n.32(h)(()}  and  associated 
coininentary  concerning  prepayment 
jienallies  for  high-cost  mortgages. 

The  Hoard  proposal  generallv 
received  support  from  industry 
commenters  and  consumer  advocates 
for  accurately  imjilementing  .section 
129(i(c)  hy  using  a  plain  language 
definition  of  pre])ayment  ])enally.  Many 
commenters,  particularly  consumer 
groups,  supported  a  rule  that  eliminates 
or  tightly  restricts  the  availability  of 
])repayment  jienalties.  Some  industry 
commenters,  however,  cautioned  the 
Bureau  against  implementing  an 
overbroad  definition  of  prepayment 
penalty,  citing  primarily  a  concern  over 
consumers’  acce.ss  to  credit.  At  least  one 
commenter  argued  that  a  jirepayment 
pcmalty  ban  should  he  more  narrowly 
focused  on  the  suhjjrime  loan  market, 
noting  that  the  proj)o.sal  affected 
prepayment  j)enalti(!s  on  a  wider  variety 
of  ])roducts.  Other  industry  commenters 
expressed  a  concern  about  the  Board’s 
approach  to  the  montlily  interest  accaual 
amortization  method,  as  discu.ssed  in 
more  detail  below  as  j)art  of  the 
discussion  of  comment  32(h)((il-l. 

'I’he  Bureau  adopts  the  definition  of 
prepayment  ])enalty  under 
§  102().32(h)(())  largely  as  j)roposed  by 
the  Board  in  order  to  create  a  clear 
application  of  the  term  j)rei)avment 
jMmalty  that  is  consistent  with  the 
definitions  proposed  in  the  Bureau’s 
2012  TILA-RESPA  Propo.sal  (which 
itself  draws  from  the  definition  adoj)ted 
in  the  Bureau’s  2013  HOEPA  Final 
Rule}.  However,  the  Bureau  adds  to 
§  1020.32(1)1(0]  an  ex])licit  exclusion 
from  the  definition  of  ])repayment 
penalty  for  a  waived  bona  fide  third- 
l)arty  charge  that  the  creditor  im))oses  if 
the  consumer,  sooner  than  30  months 
after  consummation,  j)ays  all  of  a 
c:overed  transaction’s  j)rincipal  before 
the  date  on  whicli  the  ])rincipal  is  due. 
This  addition  is  discns.sed  in  detail 
below.  Consistent  with  TILA  section 
129(cl(l),  existing  §  1020.32(d)(0),  and 
the  Board’s  proposed  §  220.43(h)(10)  for 
(jualified  mortgages,  §  1020.32(h)(0)(i) 
provides  that,  for  a  closed-end  mortgage 
loan,  a  “prepayment  ])enalty’’  means  a 
charge  impo.sed  for  ])aying  all  or  ])art  of 
the  tran.saction’s  principal  before  the 
date  on  which  the  j)rinci])al  is  due, 
though  the  Bureau  has  added  a  carve- 
out  from  this  definition  to  accommodate 
the  repayment  of  certain  cxniditionallv 
waived  closing  costs  when  the 
consumer  prepays  in  full.  ’Die  Bureau 
adopts  this  definition  of  prej)ayment 
penalty  under  §  l()2().32(h)(B),  rather 
than  under  102().43(h)(l()),  to  facilitate 
compliance  for  creditors  across 


rulemakings.  The  definition  of 
“prepayment  penalty”  under 
5^  l()2(i.32(h)(())  thus  will  apply  to 
prepayment  ])enalty  restrictions,  as 
aj)plied  under  §  1020. 43(g).  Section 
1020. 32(h)(0)  akso  contains  requirements 
and  guidance  related  to  the  Bureau’s 
2013  llOEPA  Final  Ride,  such  as  a 
definition  of  prepayment  ])enalty  that 
applies  to  oi)en-end  credit. 

’fhe  Board’s  2011  A'l’R  Proiiosal 
included  as  an  example  of  a  prepayment 
penalty  a  fee  that  the  creditor  waives 
unless  the  con.sumer  prepays  the 
covered  transaction.  Some  industry 
commenters  contended  that  such 
conditional  fee  waivers  should  he 
excluded  from  the  definition  of 
prejiayment  jienalties.  3’he  commenters 
argued  that  creditors  impo.sed 
conditional  fee  waivers  not  to  increase 
profit,  hut  to  ensure  compensation  for 
fixed  costs  associated  with  originating 
the  loan.  At  least  one  commenter 
directed  the  Bureau  to  a  1990  National 
Credit  Union  Administration  opinion 
letter  that  concluded  that  a  conditional 
waiver  of  closing  costs  hv  a  credit  union 
was  a  benefit  to  the  consumer.  Other 
comments  characterized  the  conditional 
fee  waiver  as  a  “reimbursement, ’’  rather 
than  compen.sation. 

The  Bureau  finds  such  comments 
persuasive,  jiarticularly  with  respect  to 
a  situation  in  which  the  creditor  waives 
a  bona  fide  tliird-party  charge  (or 
charges)  on  condition  that  the  consumer 
reimhur.se  the  creditor  for  the  cost  of 
that  charge  if  the  consumer  jn  epavs  the 
loan.  In  such  situations,  the  Bureau 
recognizes  that  the  creditor  receives  no 
profit  from  imposing  or  collecting  such 
cliarges  and  the  Bureau  believes  that 
treating  such  charges  as  a  prepayment 
penalty  might  very  well  have  the  effect 
of  reducing  consumer  cdioice  without 
providing  any  commensurate  consumer 
benefit.  In  an  effort  to  provide  a  sensible 
way  to  permit  a  creditor  to  protect  itself 
from  losing  money  paid  at  closing  to 
third  jiarties  on  the  consumer’s  behalf, 
prior  to  such  time  as  the  creditor  can 
otherwise  recoup  such  costs  through  the 
interest  rate  on  the  mortgage  loan,  while 
balancing  consumer  protection  interests, 
the  Bureau  has  concluded  that  such  fees 
should  he  permissible  for  a  limited  time 
after  consummation.  The  Bureau  thus 
adopts  §  l()32(h)(())(i)  to  clarify  that  the 
term  pixqiayment  penalty  does  not 
include  a  waived  liona  fide  third-partv 
charge  inqinsed  hv  the  creditor  if  the 
consumer  pays  all  of  a  covered 
tran.saction’s  principal  before  the  date 
on  which  the  principal  is  due  .sooner 
than  36  months  after  consummation, 
'file  Bureau  concludes  that  limiting  the 
duration  of  the  ])o.ssit)le  charge  to  36 
months  after  consummation  is 


consistent  with  TILA  129C(c)(3)(D), 
which  prohibits  any  jirejiayment 
j)enalty  three  years  after  loan 
consummation,  while  accommodating 
the  concerns  di.scussed  above. 

Moreover.  §  l()32(h)(6)(i)  excludes  from 
the  definition  of  prej)ayment  penaltv 
only  tho.se  charges  that  a  creditor 
im])o.se.s  to  recoup  waived  bona-fide 
third  party  charges  in  such  cases  where 
the  consumer  prejiays  in  full.  Thus,  for 
exam])le,  if  one  month  after  loan 
consummation,  tlu;  con.sumer  prepays 
Si  00  of  princijial  earlier  than  it  is  due, 
where  the  total  princijial  is  $100,000, 
then  any  fee  that  the  creditor  imposes 
for  such  prepayment  is  a  prejiayment 
penalty  under  §  1032(h)(6)(i)  and  such  a 
fee  is  restricted  in  accordance  with 
§  1026.43(g). 

The  Bureau  believes  that 
§  1026.32(h)(6)  accurately  implements 
TILA  section  129C(c),  which 
significantly  limits  the  ajiplicahility  and 
duration  of  prepayment  penalties.  Some 
commenters  argued  that  restrictions  on 
|)repayment  penalties  should  he  more 
narrowly  focused  on  specific  jiroducts 
or  consumers,  because  not  all 
consumers  need  protection  from  the 
])itfall.s  of  prepayment  penalties.  The 
Bureau  agrees  that  prepayment  penalties 
are  not  always  harmfnl  to  consumers 
and  that,  in  some  ca.ses,  allowing  a 
creditor  to  charge  a  prepayment  penalty 
may  lead  to  increased  consumer  choice 
and  acce.ss  to  creilit.  Uongress 
recognized  this  balance  by  allowing  a 
creditor  to  charge  a  preiiayment  penalty 
only  in  certain  circumstances,  such  as 
requiring  the  loan  to  he  a  qualified 
mortgage,  under  TILA  section 
129U(c)(l)(A),  and  by  limiting  a  creditor 
to  charging  a  jnepayment  penalty  to  no 
more  than  three  years  following 
consummation,  under  TILA  .section 
129C(c)(3)(D).  Section  l()26.32(h)(6) 
remains  faithful  to  that  balance,  with 
the  Bureau’s  minor  clarification  with 
resjiect  to  waived  bona  fide  third  jiarty 
charges,  as  described  above. 

The  Board’s  2011  ATR  Propo.sal 
included  .several  other  examples  of  a 
prejiayment  jienalty  umler  propo.sed 

226.43(h)(10)(i).  For  clarity,  the  Bureau 
incorporates  these  examjiles  as 
comment  32(h)(6)-l.i  and  ii,  and  the 
Bureau  is  adding  comment  32(t))(6)-l.iii 
and  iv  to  jirovide  additional  clarity. 
Likewise,  the  Bureau  is  largely  adopting 
the  Board’s  jnoposed  §  226.43(h)(10)(ii), 
an  examjile  of  what  is  not  a  prepayment 
jienalty,  as  comment  32(h)(6)-3.i.  as 
well  as  adding  comment  32(h)(6)-3.ii. 

Comment  32(h)(6)-l.i  through  iv  gives 
the  following  examples  of  jirepayment 
penalties;  (1)  A  charge  determined  hy 
treating  the  loan  halance  as  outstanding 
for  a  period  of  time  after  jirepayment  in 
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full  and  applying  the  intere.st  rate  to 
such  “balance,”  even  if  the  charge 
residts  from  interest  accrual 
amortization  used  for  otluir  jiayments  in 
the  tran.saction  under  the  terms  of  the 
loan  contract;  (2)  a  fee.  such  as  an 
origination  or  other  loan  closing  co.st. 
that  is  waived  hv  the  creditor  on  the 
condition  that  the  consumer  does  not 
jirepay  the  loan;  (2)  a  minimum  finance 
charge  in  a  simple  intere.st  transaction; 
and  (4)  computing  a  refund  of  unearned 
interest  hy  a  nuithod  that  is  less 
favorable  to  the  consumer  than  the 
actuarial  method,  as  defined  hy  .section 
t)22(d)  of  the  Mousing  and  (Community 
D(!velopment  Act  of  1992,  1.1  D.S.Ci. 

KM  .1(d). 

Post-jntyoff  intf^mst  cli<irg(^s.  'I'he 
Board  proposal  included  as  an  example 
of  a  prejiayment  jienalty  in  propo.sed 
§  22(i.43(h){in)(i)(A)  a  charge 
determined  hy  the  cnulitor  or  servicer 
tieating  the  loan  balance  as  outstanding 
for  a  jieriod  of  time  after  prepayment  in 
full.  Some  industrv  commenters 
expressed  reservations  about  treating 
this  monthly  interest  accrual 
amortization  method  as  a  pnqiayment 
penalty,  arguing  that  such  a  ride  might 
cause  higher  resale  prices  in  the 
secondary  mortgage  market  to  account 
for  cash  flow  uncertainty.  Other 
commenters  noted  that  this  calculation 
method  is  currently  used  hy  FllA  to 
compute  intere.st  on  its  loans  (including 
loans  currently  in  Oinnie  Mae  pools),  or 
that  such  charges  were  not  customarily 
considered  a  iirejiayment  penalty.  Some 
i;ommenters  expressed  concern  that  the 
rule  would  di.srujit  FHA  lending. 

After  careful  consideration  of  the 
comments  received,  the  Bureau 
concludes  that  going  forward  (e.g.,  for 
loans  a  creditor  originates  after  the 
effective  date),  it  is  appropriate  to 
designate  higher  intere.st  charges  for 
consumers  based  on  accrual  methods 
that  treat  a  loan  balance  as  outstanding 
for  a  jieriod  of  time  after  prepayment  in 
full  as  prepayment  jienalties  under 
^  K)2(>.12(h)(())  and  comment  12(h)(())- 
l.i.  In  such  instances,  the  consumer 
suhinils  a  payment  before  it  is  due,  hut 
the  creditor  nonetheless  charges  intere.st 
on  the  portion  of  the  princijial  that  the 
creditor  has  alniadv  received.  The 
Bureau  believes  that  charging  a 
consumer  interest  after  the  consumer 
has  repaid  the  principal  is  the 
functional  equivalent  of  a  jirepayment 
penalty.  (Comment  12(h)((i)-l  .i  further 
clarifies  that  “interest  accrual 
amortization”  refers  to  the  method  hy 
which  the  amount  of  intere.st  due  for 
each  jieriod  (e.g..  month)  in  a 
transaction’s  term  is  determined  and 
notes,  for  example,  that  “monthly 
intere.st  accrual  amortization"  treats 


each  payment  as  made  on  the 
scheiluled,  monthly  due  date  even  if  it 
is  actually  paid  early  or  late  (until  the 
exjiiration  of  any  grace  period).  'I'he 
propo.sed  comment  al.so  provides  an 
example  where  a  ])re])ayment  penalty  of 
■Si. ()()()  is  im])osed  because  a  full 
month’s  intere.st  of  $3,090  is  charged 
even  though  oidy  $2,000  in  intere.st  was 
earned  in  the  month  during  which  the 
consumer  prepaid. 

With  resjiect  to  FHA  practices  relating 
to  monthly  intere.st  accrual 
amortization,  the  Bureau  has  consulted 
extensively  with  HUD  in  issuing  this 
final  rule  as  well  as  the  2013  IKIFFA 
Final  Rule.  Based  on  the.se 
consultations,  the  Bureau  understands 
that  HUD  must  engage  in  rulemaking  to 
end  its  jiractice  of  imjiosing  interest 
charges  on  consumers  for  the  balance  of 
the  month  in  which  consumers  prepay 
in  full.  The  Buriiau  further  under.stands 
that  HUD  re(|uire.s  approximately  24 
months  to  complete  its  rulemaking 
process.  Accordingly,  in  riicognition  of 
the  important  role  that  FHA-insured 
credit  ])lays  in  the  current  mortgage 
market  and  to  facilitate  I'HA  creditors’ 
ahilitv  to  comply  with  this  aspect  of  the 
2013  ATR  and  IfOFBA  Final  Rules,  the 
Bureau  is  using  its  authority  under  TlhA 
section  101(a)  to  jirovide  for  optional 
compliance  until  januarv  11,  2011  with 
4}  1020.32(l))(())(i)  and  the  official 
intiH'pretation  of  that  provision  in 
comment  32(h)((»)-l  .i  regarding  monthlv 
intere.st  accrual  amortization. 
.Specifically,  S  1020.32(h)(0)(i)  provides 
that  interest  charged  consi.stent  with  the 
monthly  intere.st  accrual  amortization 
method  is  not  a  |)re])ayment  jienalty  for 
FHA  loans  consummated  before  january 
21. 2011.  F'HA  loans  consummated  on 
or  after  January  21, 2011  must  comjdy 
with  all  aspects  of  the  final  rule.  The 
Bureau  is  making  this  adju.stment 
pursuant  to  its  authority  under  TILA 
section  101(a),  which  provides  that  the 
Bureau’s  regulations  may  contain  such 
additional  requirements,  classifications, 
differentiations,  or  other  jirovisions,  and 
may  jirovide  for  such  adjustments  and 
excejitions  for  all  or  anv  cla.ss  of 
transactions  as  in  the  Bureau’s  judgment 
are  necessary  or  projier  to  effet:tuate  the 
j)ur|)o.ses  of  TILA,  prevent 
circumvention  or  evasion  thereof,  or 
facilitate  compliance  therewith.  11 
U. l()04(a).  The  purposes  of  I'lLA 
include  the  purposes  that  <q)|)ly  to  129(;. 
to  assure  that  consumers  are  offered  and 
receive  residential  mortgage  loans  on 
terms  that  reasonably  reflect  their  ability 
to  repay  the  loan.  .See  11  U..S.C. 
I(i39h(a)(2).  The  Bureau  believes  it  is 
nece.s.sary  and  projier  to  make  this 
adju.stment  to  ensure  that  consumers 


receive  loans  on  affordable  terms  and  to 
facilitate  coinjiliance  with  'I'lLA  and  its 
purpo.ses  while  mitigating  the  ri.sk  of 
disruption  to  the  market.  For  ])ur])o.ses 
of  this  rulemaking,  the  Bureau 
specifically  notes  that  the  inclusion  of 
interest  charged  consistent  with  the 
monthly  intere.st  accrual  amortization 
method  in  the  definition  of  |)repayment 
penalty  for  purpo.ses  of  determining 
whether  a  tran.saction  is  in  com])liance 
with  the  re(|uirement.s  of  §  1020.43(g) 
applies  only  to  transactions 
consummated  on  or  after  January  10, 
2014;  for  FHA  loans,  compliance  with 
this  a.s|)ect  of  the  definition  of 
jirejiayment  penalties  is  ojitional  for 
transactions  consummated  prior  to 
January  21, 2011. 

With  regard  to  general  concerns  that 
loans  subject  to  these  interest  accrual 
methods  may  he  subject  to  higher  prices 
on  the  secondary  market,  the  Bureau  is 
confident  that  the  .secondary  market  will 
he  able  to  price  the  increased  risk  of 
|)re])ayment,  if  any,  that  may  occur  as  a 
result  of  the  limits  that  will  a|)])lv  to 
monthly  interest  accrual  amortization- 
related  prepayment  penalties.  The 
secondary  market  already  does  .so  for 
various  other  tyjies  of  prepayment  risk 
on  investor  jiools.  such  as  the  risk  of 
rid'inancing  or  sale  of  the  prooertv. 

(iomment  32(h)(0)-l  .ii  further 
explains  the  30  month  carve-out  for  a 
waived  hona  fide  third-party  charge 
inqiosed  hy  the  creditor  if  the  consumer 
pays  all  of  a  covered  transaction’s 
princijial  before  the  date  on  which  thi; 
principal  is  due  sooner  than  30  months 
after  consummation,  as  included  in 
§  1020.32(h)(0)(i).  'Fhe  comment 
explains  that  if  a  creditor  waives  $3,000 
in  closing  costs  to  cover  hona  fide  third 
party  charges  hut  the  terms  of  the  loan 
agreement  provide  that  the  creditor  may 
recoup  .$4,100.  in  part  to  recoup  waived 
charges,  then  only  $3,000  that  the 
creditor  may  impose  to  cover  the 
waived  hona  fide  third  jiarty  charges  is 
considered  not  to  he  a  prejiayment 
penalty,  while  any  additional  $1,100 
charge  for  jnejiayment  is  a  prejiayment 
])enalty  and  subject  to  the  restrictions 
under  §  1020.43(g).  'I’his  comment  al.so 
demonstrates  that  the  only  amount 
excepted  from  the  definition  of 
])re])ayment  jienalty  under 
^  1020.32(h)(0)(i)  is  the  actual  amount 
that  the  creditor  jiays  to  a  third  party  for 
a  waived,  hona  fide  charge. 

Mininnim  financfi  charyt^s;  iinaarned 
iiiiaiHst  refunds.  Although  long.standing 
Regulation  Z  commentary  has  li.sted  a 
minimum  finance  charge  in  a  simjile 
intenist  tran.saction  as  an  examjile  of  a 
prejiayment  penalty,  the  Board 
proposed  to  omit  that  example  from 
pro])o,sed  §  220.43(h)(10)  because  the 
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Board  niasoned  that  such  a  charge 
tyjjically  is  imjjo.sed  witli  ()j)en-end, 
rather  than  closed-end,  transactions. 

The  Bureau  did  not  receive  snhstantial 
comment  on  this  omi.ssion.  hut  the 
Bureau  has  elected  to  continue  using 
this  example  in  comment  32(h)((i)-l.iii 
for  consistency.  Likewise,  the  Board  did 
not  propose  to  include  the  examjjle  of 
computing  a  refund  of  unearned  interest 
hy  a  method  that  is  less  favorable  to  the 
consumer  than  the  actuarial  method,  hut 
the  Bureau  is  nonetheless  using  this 
exam])le  in  comment  32(h)(())-l.iv 
hiicanse  similar  language  is  found  in 
longstanding  Regidation  Z  commentary. 

Examples  of  fees  that  ore  nol 
prepovment  pennilies.  The  Board 
included  in  propo.sed  §  22(i.43(h)(l())(ii) 
an  example  of  a  fee  not  considered  a 
prepayment  penalty.  For  the  sake  of 
clarity,  the  Bureau  is  moving  this 
example  into  comment  32(h)((j)-2.i, 
rather  than  keej)  the  exam])le  in  the  text 
of  the  regulation.  The  Bureau  also  is 
adding  a  second  example  in  comment 
32(h)(())-2.ii. 

Comment  32(h)(B)-2.i  exj)lains  that 
fees  im])o.sed  for  j)r(!])aring  and 
j)roviding  documents  when  a  loan  is 
paid  in  full  are  not  ])repayment 
p(!nalties  when  such  fees  are  im])osed 
whether  or  not  the  loan  is  pr(;])aid  or  the 
consumer  terminates  the  plan  prior  to 
the  end  of  its  term.  Commenters  did  not 
|)rovide  snhstantial  feedback  on  this 
examj)le,  which  the  Bureau  has 
reworded  slightly  from  the  Board 
pro])osal  to  provide  conformity  and 
clarity. 

Tlie  Board  proposed  omitting  text 
from  ])reexisting  commentary  on 
Regulation  Z  stating  that  a  jirepayment 
penalty  did  not  include  loan  guarantee 
fees,  noting  that  loan  guarantee  fees  are 
not  charges  imposed  for  ])aying  all  or 
|)art  of  a  loan’s  principal  before  the  date 
on  which  the  principal  is  due.  The 
Bureau  did  not  receive  substantial 
comment  on  this  omi.ssion.  While  the 
Bureau  agrees  with  the  Board’s  analysis, 
the  Bureau  nonetheless  elects  to  include 
this  examjile  in  comment  43(h)((i)-2.ii 
to  clarify  that  loan  guarantee  fees 
continue  to  fall  outside  the  definition  of 
a  prepayment  jjenalty.  Morciover, 
including  this  exam])le  of  a  fee  that  is 
not  a  prejjayment  penalty  is  consistent 
with  the  Bureau’s  efforts  to  .streamline 
definitions  and  ease  regulatory  burden. 

(Construct ion-to-permaneni  financing. 
Some  indu.stry  c:ommenters  advocatcxl 
that,  for  construction-to-permaiient 
loans,  the  Bureau  should  exclude  from 
the  definition  of  ])repayment  penalty 
charges  levied  hy  a  creditor  if  a 
consumer  does  not  convert  the 
construction  loan  into  a  permanent  loan 
with  the  same  creditor  within  a 


specified  time  period,  'fhe  Bureau 
believes  that  the  concern  expressed  by 
these  commenters  that  the  cost  of  credit 
for  these  coustruction-to-})ermaneut 
loans  woidd  increase  if  such  charges 
were  treated  as  prepayment  penalties  is 
misplaced  primarily  l)(!cause  in  many 
ca.ses,  such  charges  are  not,  in  fact,  a 
])repayment  penalty.  A  prepayment 
penalty  is  “a  charge  imposed  for  paying 
all  or  part  of  a  covered  tran.sactiou’s 
principal  before  the  date  on  which  the 
j)rincipal  is  due.”  First,  the  case  where 
the  caeditor  charges  the  consumer  a  fee 
for  failing  to  convert  a  loan  within  a 
sj)ecified  period  after  completing  the 
repayment  of  a  construction  loan  as 
scheduled  is  not  a  ])repayment  penalty: 
the  fee  is  jiot  assessed  for  an  early 
payment  of  princijjal,  hut  rather  for  the 
consumer’s  failure  to  take  an  action 
u])on  .scheduled  repayment  of  principal. 
Second,  the  case  where  a  consumer  does 
convert  the  construction  loan  to  a 
j)ermanent  loan  in  a  timely  manner,  hut 
incurs  a  fee  for  converting  the  loan  with 
another  creditor,  is  also  likely  not 
])r(!j)ayment  jKuialty.  While  such  ca.ses 
de])end  highly  on  contractual  wording, 
in  the  examj)le  above,  the  consumer  is 
charged  a  fee  not  for  his  earlv  j)avmeut 
of  principal,  hut  rather  for  his  u.se  of 
another  creditor.  Third,  the  case  where 
the  creditor  charges  the  consumer  a  lee 
for  converting  the  construction  loan  to 
a  i)ermanent  loan  (uirlier  than  sp(!cified 
hy  agreement,  even  with  the  same 
creditor,  likely  is  a  prejiayment  ])enalty. 
While  this  exam])le  is  not  the  .same  as 
the  hypothetical  described  hy  most 
commenters,  who  expressed  concern  if 
a  consumer  does  not  convert  the 
construction  loan  into  a  permanent  loan 
with  the  same  creditor  within  a 
specified  time  period,  this  is  an  examjde 
of  a  prej)ayment  penalty,  as  the  creditor 
has  imposed  a  charge  for  paying  all  or 
jjart  of  a  covered  transaction’s  principal 
liefore  the  date  on  which  the  principal 
was  due.  As  the  above  exainjiles 
demon.strate.  whether  a  construction-to- 
])ennanent  loan  contains  a  pre))ayment 
penaltv  is  fact-s]3ecific,  and  the  Bureau 
has  decided  that  adding  a  comment 
sjjecificallv  addressing  such  loans 
would  not  he  instructive.  The  Bureau 
sees  no  jiolicy  rea.son  to  generally 
exclude  fees  specific  to  construction-to- 
permaueut  loan  from  the  definition  of 
prej)ayment  penalty  and  its  .statutory 
limits.  The  Bureau  was  not  presented 
with  any  evidence  that  the  risks 
inherent  in  construction-to-permanent 
loans  could  not  he  priced  by  creditors 
through  alternative  means,  such  as  the 
examjjles  described  above,  via  interest 
rate,  or  charging  closing  co.sts.  The 
Bureau  also  notes  that,  because  of  the 


.scope  of  the  rule,  de.scrihed  in  the 
section-hy-section  analysis  of 
§  l()2(>.43(a),  as  well  as  the  prepayment 
penalty  restrictions.  de.scrih(!d  in  the 
.section-hy-.section  analysis  of 

1 020. 43(g),  construction-to-permanent 
loans  cannot  he  (jualified  mortgages, 
and  thus  under  §  102(j.43(g)(l)(ii)(B) 
cannot  include  a  prei)ayment  penaltv. 
Cionstructioii-to-permanent  loans  are 
discussed  in  more  detail  in  the  .section- 
hy-section  analysis  of  l()2(i.43(a). 

Open-end  credit.  The  Bunxui  is 
concurrently  adopting  comments 
32(h)((i)-3  and  ^  to  clarify  its  approach 
to  prepayment  penalties  with  respect  to 
oi)en-end  credit.  As  the  Board’s  2011 
ATR  Brojjosal  did  not  address  open-end 
credit  plans,  the  Bureau  is  not  clarifying 
prepayment  penalties  with  respect  to 
open-end  credit  plans  in  this  final  rule. 
Instead,  guidance  is  provided  in 
comments  32(h)((i)-3  and  -4,  which  the 
Bureau  is  adopting  in  the  concurrent 
2013  HOEBA  Final  Rule. 

Section  10211.43  Xlininnun  Standards  for 
Transactions  Secured  hv  a  Dwelling 
43(a)  Scope 

Sections  1411.  1412  and  1414  of  the 
Dodd-Frank  Act  add  new  TILA  section 
120Ck  which  r(!(iuin;.s  creditors  to 
determine  a  consumer’s  ability  to  repay 
a  “residential  mortgage  loan”  and 
establishes  new  rules  and  prohibitions 
on  prepayment  penalties.  Section  1401 
of  the  Dodd-Frank  Act  adds  new  TILA 
.section  103(cc)."7  which  defines 
“residential  mortgage  loan”  to  mean, 
with  some  exceptions,  any  consumer 
credit  transaction  .secured  by  a 
mortgage,  deed  of  tru.st,  or  other 
e(|uivalent  consensual  security  intere.st 
on  “a  dwelling  or  on  residential  real 
property  that  includes  a  dwelling.” 

'FILA  section  103(v)  defines  “dwelling” 
to  mean  a  residential  structure  or  mobile 
home  which  contains  one-  to  four- 
family  housing  units,  or  individual 
units  of  condominiums  or  cooperatives. 
Thus,  a  “residential  mortgage  loan”  is  a 
dwelling-secured  consumer  credit 
transaction,  regardless  of  whether  the 
consumer  c:re(lit  transaction  involves  a 
home  i)urchase,  refinancing,  honu! 
(Kjiutv  loan,  first  lien  or  subordinate 
lien,  and  regardless  of  whether  the 
dwelling  is  a  principal  residence, 
second  home,  vacation  home  (other  than 
a  timeshare  residence),  a  one-  to  four- 
unit  residence,  condominium. 
coo])erative.  mobile  home,  or 
manufactured  home. 

"^Two  TILA  siil)so(:li(ins  flosi^naUul  oxist 

duo  to  :i  (liscropniicv  in  Ihn  instruclions  f^ivon  by 
llu!  Dodd-Knink  l)odd-I-Tank  Act  sections 

I  IttOA  and  141U. 
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However,  the  Dodd-Frank  Act 
specifically  excludes  from  the  term 
“residential  mortgage  loan"  an  open- 
end  credit  plan  or  an  extension  of  creiiit 
secured  hv  an  interest  in  a  timeshare 
plan,  for  jiurposes  of  tin;  rejiayment 
ahilityand  prepayment  penalty 
jirovisions  under  TILA  section  129Ck 
among  other  provisions.  .See  TILA 
section  l()3(cc)(.')):  .see  e/.so  TILA  section 
129C'(i)  {providing  that  timeshare 
transactions  are  not  subject  to  TILA 
s(!Ction  129(;).  Further,  the  repayment 
ability  jirovisions  of  TILA  section 
12t)C(a)  do  not  ajiply  to  rever.se 
mortgages  or  temporary  or  “bridge" 
loans  with  a  term  of  12  months  or  less, 
including  a  loan  to  jiurchase  a  new 
dwelling  where  the  consumer  plans  to 
.sell  another  dwelling  within  12  months. 
.See  TILA  section  129C(a)(8).  The 
repayment  ability  jirovisions  of  TILA 
section  129(i(a)  also  do  not  ajiply  to 
consumer  credit  transactions  secured  by 
vacant  land.  .See TILA  section  l()3(cc)(.'j) 
and  129(:(a)(l). 

TILA  .Section  l()3(cc)  defines 
“residential  mortgage  loan"  to  mean  a 
consumer  credit  transaction  .secured  hv 
a  mortgage  or  equivalent  consensual 
securitv  interest  “on  a  dwelling  or  on 
residential  real  jiroperty  that  includes  a 
dwelling."  Under  TILA  and  Regulation 
Z,  the  term  “dwelling"  means  a 
residimtial  structure  with  one  to  four 
units,  whetluir  or  not  the  structure  is 
attaclnui  to  real  jirojiertv,  and  includes 
a  condominium  or  cooperative  unit, 
mobile  home,  and  trailer,  if  u.sed  as  a 
residence.  .See  l-S  IL.S.f'..  l(i()2(v). 

l()2().2(a)(19).  To  facilitate  comjiliance 
by  using  consistent  terminology 
throughout  Regulation  Z.  the  proposal 
used  the  term  “dwelling."  as  defined  in 
§  102().2(a)(19),  and  not  the  phrase 
“residential  real  property  that  includes 
a  dwelling.”  Proposed  comment  43(a)- 
2  clarified  that,  for  jmrjioses  of 
projio.sed  §229.43,  the  term  “dwelling" 
would  include  any  real  jiroperty  to 
which  the  residential  structure  is 
attached  that  also  secures  the  covered 
transaction. 

Projiosed  §  22(i.43(a)  generally 
defined  the  .scojie  of  the  ahility-to-repay 
jirovisions  to  include  any  consumer 
credit  transaction  that  is  secured  hv  a 
dwelling,  other  than  home  equitv  lines 
of  credit,  mortgage  transactions  .secureil 
by  an  interest  in  a  timeshare  jilan,  or  for 
certain  provisions  rever.se  mortgages  or 
temjiorarv  loans  with  a  term  of  12 
months  or  less.  Proposed  comment 
43(a)-l  clarifKul  that  jirojio.sed  §229.43 
would  not  aj)])ly  to  an  extension  of 
credit  jirimarily  for  a  business, 
commercial,  or  agricultural  purpo.se  and 
criKSS-referenced  the  existing  guidance 
on  determining  the  jirimarv  jnirjiose  of 


an  extension  of  credit  in  commentarv  on 
§1029.3. 

Numerous  commenters  re(]uested 
additional  exem|)tions  from  coverage 
hevond  the  .statutory  exem|)tions  listed 
at  pro])osed  §  229.43(a)(l )  through  (3). 
The  Bureau  received  reijiiests  for 
exemptions  from  the  rule  for  seller- 
financed  transactions,  loans  secured  by 
non-primary  residences,  community 
development  loans,  down])ayment 
assi.stance  loans,  loans  eligible  for 
purcha.se  by  CLSEs,  and  housing 
stabilization  refinances.  The  reijuested 
exemjitions  related  to  community 
development  loans,  downpayment 
a.ssi.stance  loans,  and  housing 
stabilization  refinances  are  not  being 
included  in  this  final  rule,  hut  are 
addres.sed  in  the  Bureau’s  proposed  rule 
regarding  amendments  to  the  ahilitv-to- 
rejiay  reiiuirements,  published 
el.sewhere  in  today’s  Federal  Register. 
The  reijue.sted  exemptions  that  are  not 
being  included  in  the  rule  and  are  not 
being  addressed  in  today’s  concurnmt 
projiosal  an;  discussed  immediately 
lielow. 

The  Bureau  received  numerous  letters 
from  individuals  concerned  that  the  ruh; 
would  cover  individual  home  .sellers 
who  finance  the  buyer’s  jiurchase,  eitluir 
through  a  loan  or  an  installment  sale. 
However,  because  the  definition  of 
“creditor”  for  mortgages  generally 
covers  only  persons  who  extend  cnulit 
secured  by  a  dwelling  more  than  five 
times  in  a  calendar  vear,  the 
overwhelming  majority  of  individual 
seller-financed  transactions  will  not  he 
covered  by  the  rule.  Those  creditors 
who  .self-finance  six  or  more 
tran.sactions  in  a  calendar  year,  whether 
through  loans  or  installment  sales,  will 
need  to  comply  with  the  ahility-to-repav 
provisions  of  §  1029.43,  ju.st  as  thev 
must  comply  with  other  relevant 
provisions  of  Regulation  Z. 

An  assoiaation  of  .State  hank 
regidators  suggested  that  the  scope  of 
the  ahility-to-rejiay  requirements  he 
limited  to  owner-occiqiied  primary 
residences,  stating  that  ability  to  repay 
on  vacation  homes  and  investment 
jiroperties  should  he  left  to  an 
institution’s  business  judgment.  'I’lie 
Bureau  believes  it  is  not  apj)ro])riate  or 
necessary  to  exerci.se  its  excejition 
authority  to  change  the  scojie  of  tin; 
provision  in  this  way  for  .several 
reasons.  First,  as  di.scussed  in  projiosed 
comment  43(a)-l,  loans  that  have  a 
husine.ss  pur|)os(!*'“  an;  not  covered  hv 
TILA.  and  so  would  not  he  covered  hv 
the  ahility-to-repay  provisions  as 
proposed  and  adojited.  Investment 
purpose  loans  are  considered  to  he 

12  CFR  102(«.:t(:i). 


business  jnirpose  loans.  Second, 
vacation  home  loans  are  consumer 
credit  tran.sactions  that  can  have  marked 
effects  on  a  consumer’s  finances.  If  a 
consumer  is  unable  to  repay  a  mortgage 
on  a  vacation  home,  the  consumer  will 
likely  suffer  .severe  financial 
conseipiences  and  the  spillover  effects 
on  pro])erty  values  and  other  consumers 
in  the  affected  area  can  he  suhstanlial  as 
well,  'rhird,  the  Bureau  understands 
that  default  rates  on  vacation  homes  are 
generally  higher  than  those  on  ])rimary 
residences,  and  an  exemption  could 
increase  this  disjiarity. 

For  the  reasons  discus.sed  below,  the 
general  scojie  provision  and  the 
statutory  exemptions  in  §  1029. 43(a)(1) 
through  (3)(ii)  are  adojited  suhstantially 
as  proposed,  with  minor  changes  as 
di.scussed  in  the  relevant  sections 
below,  and  the  addition  of 
§  l()29.43(a)(3)(iii)  to  jirovide  an 
exemption  for  the  construction  phase  of 
a  construction-to-permanent  loan. 

The  general  scojie  provision  at 
§  1029. 43(a)  now  includes  language 
making  clear  that  real  jiroperty  attached 
to  a  dwelling  will  he  considered  a  part 
of  the  dwelling  for  purjjoses  of 
i:ompliance  with  §1029.43.  Although  as 
discussed  above  similar  language  was 
included  in  the  official  commentary  in 
the  ])ro))o.s(!d  rule,  the  Biinuiu  believes 
this  important  legal  requirement  should 
he  part  of  the  regulatory  text. 

(’omment  43(a)-l  now  includes  a 
reference!  to  §  1029.20(a),  which 
desta  ihes  different  tvjies  of  changes  to 
an  existing  loan  that  will  not  he  treatiul 
as  refinancings,  to  make  clear  that 
creditors  may  rely  on  that  section  in 
determining  whether  or  not  §  1029.43 
will  apjdy  to  a  particular  change  to  an 
exi.sting  loan. 

43(a)(1) 

The  Board’s  jiroposal  included  an 
exemption  from  the  scope  of  section 
229.43  for  “|a]  home  eciuity  line  of 
credit  subject  to  §  229..')h,’’ which 
implemented  the  exclusion  of  HELCX’s 
from  coverage  in  the  statutory  definition 
of  “residential  mortgage  loan.”  Dodd- 
Frank  Act  .section  1401.  The  Bureau 
receiveil  two  comments  asking  that  the 
HELO(]  exemption  he  reconsidered.  TIk; 
commenters  stated  that  HELOCls  had 
contributed  to  the  crisis  in  the  mortgage 
market  and  that  failure  to  include  them 
in  the  ahilitv-to-rejiav  rule’s  coverage 
would  lik(;ly  lead  to  more  consumer 
abuse  and  systemic  problems. 

The  Bureau  notes  that  Congress 
sjiecifically  exempted  ojien-end  lines  of 
credit  from  the  ahility-to-nqiay 

•'■'Tlio  Rugulalion  Z  si!c:li(m  on  URl.CK^s  lias  liooii 
rolocalod  and  is  now  at  12  OFR  1()2().4l). 
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reciuirenients,  even  though  the  Dodd- 
I'Yank  Act  extends  other  consumer 
protections  to  siu;h  loans,  including  the 
recpureinents  for  high-cost  mortgages 
under  ttOEPA.  The  Oureau  also  notes 
that  home  e(|uity  lines  of  cnulit  have 
consistently  had  lower  delin(|ueucy 
rates  than  other  forms  of  consumer 
credit.'"’  Furthermore,  the  r(!(iuirements 
contained  in  the  Dodd-Frank  Act  with 
respect  to  as.sessing  a  consumer's  ahilitv 
to  rejjay  a  residential  mortgage,  and  the 
regulations  the  IBureau  is  ado])ting 
thereunder,  were  crafted  to  apply  to  the 
underwriting  of  closed-end  loans  and 
are  not  necessarily  transferrahle  to 
underwriting  for  an  open-end  line  of 
credit  .secured  by  real  estate.  In  light  of 
the.se  considerations,  the  Bureau  does 
not  believe  there  is  sufficient 
justification  to  find  it  necessary  or 
proper  to  use  its  adjustment  and 
exception  authority  to  exjiand  the 
ahility-to-repay  ])rovisious  to  HELOCs  at 
this  time.  However,  as  discussed  in 
detail  below,  the  Bureau  is  adopting  the 
Board’s  ])ro]K)sal  to  recjuire  creditors  to 
consider  and  verify  contem])oraneous 
HELOCs  in  addition  to  other  types  of 
simultan(!ous  loans  for  the  ]nirpo.se  of 
complying  with  the  ahility-to-re])ay 
provisions.  See  the  section-hv-section 
analysis  of  ^  l()2(i.43(h)(12)  below.  In 
addition,  the  final  rule  includes  the 
Board’s  jnoposed  anti-evasion 
j)rovi.sion,  which  forbids  the  structuring 
of  credit  that  does  not  m(;et  the 
definition  of  open-end  credit  as  an 
open-end  |)lan  in  order  to  evade  the 
re(|uirements  of  this  rule.  See 
§  l{)2{).43(h).  Accordingly. 

S  1()2(). 43(a)(1)  is  adopted  as  jjrojjosed, 
with  the  embedded  citation  u])dated. 
However,  the  Bureau  intends  to  monitor 
the  HELOC  exemption  through  its 
.supervision  function  and  may  revisit  the 
issue  as  part  of  its  broader  review  of  the 
ahility-to-rej)ay  rule  under  .section 
l()22(d)  of  the  Dodd-Frank  Act.  which 
retpiires  the  Bureau  to  publish  an 
assessment  of  a  significant  rule  or  order 
not  later  than  five  vears  after  its 
effective  date. 

43(a)(2) 

The  Bureau  did  not  receive  comments 
on  the  statutorv  timeshare  exem])tion 
included  in  jnojjosed  5?  22().43(a)(2). 
Accordingly,  the  Bureau  is  adopting 
1020. 43(a)(2)  as  propo.sed. 


St‘(!  Foci.  Ro.sorvo  Itank  ol  N.Y.,  Qiiarlarlv 
llaport  on  Household  Debt  and  Credit,  at  tl  (Ncu' 
2012).  available  at  httpJ/www.newyorkfed.org/ 
researcb/nationaleconoinv/boaseboldcredit/ 
l)istiictl{eport_Q32012.pdf. 


43(a)(3) 

43(a)(3)(i) 

Proposed  ^  220.43(a)(3)(i)  created  an 
exemption  from  the  ahility-to-repay 
re(|uirement.s  in  §  220.43(c)  through  (f) 
for  reverse  mortgages,  as  provided  in  the 
statute,  'rhe  Bureau  did  not  receive 
comments  on  this  exemption.”' 
Accordingly,  the  Bureau  is  adopting 
§  l()20.43(a)(3)(i)  as  jn'opo.sed. 

43(a)(3)(ii) 

Propo.sed  220.43(a)(3)(ii)  jirovided 
an  exemption  from  the  ahility-to-repay 
requirements  in  §  220.43(c)  through  (f) 
for  “|a|  temporary  or  ‘bridge’  loan  with 
a  term  of  12  months  or  less,  such  as  a 
loan  to  finance  the  purchase  of  a  new 
dwelling  where  the  consumer  plans  to 
sell  a  current  dwelling  within  12 
months  or  a  loan  to  finance  the  initial 
construction  of  a  dwelling.” 
Furthermore,  projiosed  comment  43(a)— 
3  provided  that,  ‘‘Iwjhere  a  temporarv  or 
bridge  loan  is  renewable,  the  loan  term 
does  not  include  any  additional  jjeriod 
of  lime  that  could  result  from  a  renewal 
provision.”  The  Board  solicited 
comment  on  whether  a  decision  to  treat 
renewals  in  this  manner  would  lead  to 
evasion  of  the  rule.  The  .statute  includes 
the  one-year  exem])tion  implemented  in 
the  ])ro])os(!d  rule  l)ut  does  not 
speciiic:ally  address  renewals.  TILA 
s(!clion  129C(a)(8),  1.1  U.S.Ci. 
l()3‘)c(a)(8). 

Generally,  commenters  did  not 
specifically  address  the  j)roposal’.s 
re(pie.st  for  comment  on  renewals  of 
short-term  financing:  however,  one 
industry  commenter  stated  that  the 
statutory  one-year  limitation  would 
interfere  with  construction  loans,  which 
often  re()uire  more  than  a  year  to 
complete.  The  Bureau  understands  that 
construction  loans  often  go  beyond  a 
single  year.  Although  the  comment  did 
not  sjjecify  that  disregarding  potential 
naiewals  wouhl  alleviate  this  conc:ern, 
the  Bureau  believes  that  di.sregarding 
renewals  would  facilitate  compliance 
and  prevent  unwarrantcul  restrictions  on 
access  to  con.struction  loans. 

Commenters  did  not  resj)ond  to  the 
Board’s  (juerv  about  whether  or  not 
di.sregarding  renewals  of  transactions 
with  one-year  terms  would  lead  to 
evasion  of  the  rule.  Upon  further 
analysis,  the  Bureau  Indieves  that  this 
concern  does  not  warrant  changing  the 
proj)o.sed  commentary.  However,  the 
Bureau  intends  to  monitor  the  i.ssue 
through  its  supervision  function  and  to 


Coiiiinonts  wnri;  nicoiviKl  rugartling  tlio  possihii; 
tloscriplion  ol  a  mvorso  inoiigago  (|ualifi(!(i 
moi'tgagi!.  and  llaiv  am  disciKssad  Ixdow.  Thijso 
cominonlor.s  did  ikiI  di.scu.ss  or  (piostion  Iho  goniiral 
(!X(!niption  lidin  tho  al)ilily-lo-mpay  ruin. 


revisit  the  is.sue  as  part  of  its  broader 
review  of  the  ahility-to-rei)ay  rule  under 
section  l()22(d)  of  the  Dodd-Frank  Act, 
which  requires  the  Bureau  to  conduct 
au  as.sessment  of  significant  rules  five 
y(!ar.s  aft(!r  they  are  adopted. 

One  industry  trade  a.ssociation 
commented  on  the  wording  of  the 
temporary  financing  exenq)tion. 
suggesting  that  the  inclusion  of  the  two 
exam])le.s,  bridge  loans  and  construction 
loans,  would  create  uncertainty  as  to 
whether  the  exemption  would  apply  to 
temporarv  financing  of  other  types. 
However,  the  Bureau  believes  further 
clarification  is  not  required  because  the 
exemption  applies  to  any  temporarv 
loan  with  a  term  of  12  months  or  less, 
and  the  exam})le.s  are  merely 
illustrative.  The  Bureau  is  aware  of  and 
provides  clarifying  examples  of  certain 
common  loan  produt:t.s  that  are 
temporary  or  “bridge”  loans.  The 
commenter  did  not  note  other  common 
tyi)es  of  tem))orary  loan  products.  The 
Bureau  further  believes  that  the  rule 
])ermits  other  types  of  temporarv 
financing  as  long  as  the  loan  satisfies 
the  requirements  of  the  exemption. 

Accordingly.  §  l()2(i.43(a)(3)(ii)  and 
associated  commentary  are  adoj)ted 
substantially  as  ])ropo.sed. 

43(a)(3)(iii) 

The  Bureau  also  received  comments 
recpiesting  clarification  on  how  the 
tem])orarv  financing  exem])tion  would 
apj)ly  to  con.struction-to-permanent 
loans,  i.H..  construction  financing  that 
will  he  j)ermanently  financed  by  the 
.same  creditor.  Typically,  such  loans 
have  a  short  con.struction  j)eriod.  during 
which  |)ayment.s  are  made  of  interest 
only,  followed  by  a  fully  amortizing 
permanent  period,  often  an  additional 
30  years.  Because  of  this  hybrid  form, 
the  loans  do  not  aj)pear  to  qualify  for 
the  temporarv  financing  exemption,  nor 
would  they  he  qualified  mortgages 
hecau.se  of  the  interest-only  jieriod  and 
the  fact  that  the  entire  loan  term  will 
often  slightly  exceed  30  years.  However, 
such  loans  may  have  significant 
consumer  benefits  because  they  avoid 
the  inconvenienc:e  and  expense  of  a 
.second  closing,  and  also  avoid  the  risk 
that  permanent  financing  will  he 
unavailable  when  the  construction  loan 
is  due. 

The  Bureau  notes  that  existing 

1020.1 7(c)(())(ii)  ])rovides  that 
construct  ion-to-permanent  loans  may  he 
di.st:lo.sed  as  either  a  single  transaction 
or  as  multiple  tran.sactions  at  the 
creditor’s  o})tion.  Gonsistent  with  that 
provision,  the  Bureau  is  using  its 
adju.stment  and  exception  authority  to 
allow  the  construction  phase  of  a 
con.struction-to-permanent  loan  to  he 


Federal  Register/ Vol.  78,  No.  20/ Wednesday,  January  80,  201 3 /Rides  and  Regulations 


B449 


exempt  trom  the  al)ility-t()-repay 
reijuirements  as  a  temporary  loan; 
liowever,  the  jiermanent  phase  ot  the 
loan  is  suhject  to  §  l()2f>.4;i.  Heeause  tlie 
permanent  phase  is  suhject  to  §  l()2(i.4:i, 
it  may  lie  a  (pialified  mortgage  if  it 
satisfies  the  appro|)riate  nioiiirements. 

As  amended  l)v  the  Dodil-Frank  Act, 
TILA  section  10r>(a),  l.'j  U.S.C.  I(i04(a), 
directs  the  Bunian  to  priiscrihe 
regulations  to  carry  out  the  purposes  of 
'I’lLA,  aiul  provides  that  such 
regulations  may  contain  additional 
re(|uin!ments,  classifications, 
differentiations,  or  other  ])rovisions,  and 
may  jirovide  for  such  adjustments  and 
exceptions  for  all  or  any  class  of 
transactions  that  the  Bureau  judges  are 
necessary  or  prop(;r  to  (dfectuate  the 
purj)oses  of  TILA.  to  jirevent 
circumvention  or  evasion  thereof,  or  to 
facilitate  com})liance  therewith.  The 
main  jmrpose  of  section  12‘)C  is 
articulated  in  .section  12t)B(a)(2) — “to 
assure  that  consumers  are  offeriul  and 
rec(‘ive  nisidential  mortgage  loans  on 
terms  that  rea.sonahly  reflect  their  ability 
to  nipay  the  loans  and  that  are  not 
unfair,  deceptive  or  abusive. "  Creditors' 
ahilitv  to  continue  originating 
construction-to-i)ermanent  loans  in  a 
cost  effective  maniKjr  will  helj)  to 
ensure  that  consumers  are  oflered  and 
rec(!iv(;  loans  on  terms  that  reasonably 
reflect  their  ability  to  rejiay.  The 
construct ion-to-permanent  jiroduct 
avoids  the  possibility  of  a  consumer 
Ixiing  unable  to  rejiay  a  con.struction 
loan,  because  the  jjermanent  financing 
is  alnxuly  part  of  the  contract.  Without 
the  ability  to  treat  the  permanent 
financing  as  a  (]ualified  mortgage,  and 
the  construction  phase  as  exempt,  it  is 
not  clear  how  many  creditors  would 
continue  to  offer  such  loans,  especially 
in  the  short  term.  In  addition, 
consumers  will  benefit  from  the 
potentially  lower  costs  associated  with 
qualified  mortgages.  In  addition  to 
effectuating  the  jiurpose  of  ensuring 
ability  to  repay,  this  exemption  will 
greatly  facilitate  comjiliance  for 
creditors  providing  this  jiroduct. 

Bropo.sed  comment  4;f(a)(3)-l 
jirovided  that,  where  a  temjiorarv  or 
“bridge”  loan  is  renewable,  the  loan 
term  does  not  include  any  additional 
period  of  time  that  could  result  from  a 
renewal  provision.  The  Bureau  is 
adding  comment  4:t(a)(;t)-2  to  make 
clear  that  if  a  con.struction-to-permanent 
loan  is  treated  as  multijile  transactions 
in  regard  to  compliance  with  the  ability- 
to-rej)ay  requirements,  and  the  initial 
one-year  construction  phase  is 
renewable,  the  loan  term  of  the 
construction  pha.se  does  not  include  any 
additional  jieriod  of  time  that  could 
result  fnim  a  renewal  of  that 


construction  |)ha.se  that  is  one  year  or 
less  in  duration.  Comment  43(a)(:i)-2 
also  makes  clear  that  if  the  con.struction 
phase  of  a  con.struction-to-])ermanent 
loan  is  treated  as  exenqit,  the  iiermaiumt 
financing  phasi;  may  he  a  (pialified 
mortgage  if  it  meets  the  appropriate 
nupiirements. 

Accordingly,  l()2(i.43(a)(2)(iii)  and 
comment  4;t(a)(:t)-2  are  added  to  this 
final  rule. 

4:t(l))  Definitions 
43(h)(1) 

The  definition  of  “covered 
transaction”  restates  the  scojie  of  the 
rule,  di.scus.sed  above,  which 
implements  the  statutory  tcx’in 
“residential  mortgage  loan”  defined  at 
TILA  l()3(cc)(.')).  'liie  Bureau  did  not 
receive  any  comments  sjiecifically  on 
this  provision  and  is  adojiting  it  as 
])roj)osed  in  §  1()2().43(h)(l).  For  claritv. 
the  Bureau  has  added  comment 
43(t))(l)-l  explaining  that  the  term 
“covered  transaction”  restatcis  the  scope 
of  the  rule  as  descrilHul  in  1028. 43(a). 

43(h)(2) 

TILA  section  12?)(;(a)(3)  recpiires  that 
“|al  creditor  shall  determine  the  ability 
of  the  consumer  to  rejiay  using  a 
jiayment  schedule  that  fully  amortizes 
the  loan  over  the  term  of  the  loan.”  In 
imiilementing  this  provision,  the 
jiroposed  rule  defined  a  “fully 
amortizing  payment”  as  “a  periodic 
jiayment  of  principal  and  interest  that 
will  fully  repay  the  loan  amount  over 
the  loan  term.”  The  term  “fully 
amortizing  payment”  is  used  in  the 
general  “jiayment  calculation” 
provision  in  §  l()2(i.43(c)(.'i)(i)(B).  which 
requires  the  use  of  “Imionthly,  fully 
amortizing  pavments  that  are 
siihstantially  equal.”  The  Bureau  has 
determined  that  the  definition  of  “fullv 
amortizing  jiayment”  enables  accurate 
imjilementation  of  the  payment 
calculation  ]iroce.ss  envisioned  by  the 
statute,  and  no  comments  focused  on  or 
(pie.stioned  this  definition.  Accordingly, 
S  1{)2G.43(1))(2)  is  ado])ted  as  ])ro])osed. 

43(h)(3) 

TILA  section  12?)(](a)(0)(D)  provides 
that,  for  purpo.ses  of  making  the 
repayment  ability  determination 
recpiired  under  TILA  section  12n(;(a), 
the  creditor  must  calculate  the  monthly 
payment  on  the  mortgage  obligation 
based  on  scweral  assunqitions,  including 
that  the  monthly  payment  he  calculated 
using  the  fully  indexed  rate  at  the  time 
of  loan  closing,  without  considciring  the 
introductory  rate;.  .See  TILA  .section 
12t)C(a)((i)(b)(iii).  TILA  section 
129C(a)(7)  defines  the  tcirm  “fully 
indexed  rate”  as  “the  index  rate 


prevailing  on  a  residential  mortgage 
loan  at  the  time  the  loan  is  made  plus 
the  margin  that  will  apply  after  the 
ex])iration  of  any  introductory  interest 
rates.” 

The  term  “fully  indexed  rate” 
a])])eared  in  projiosed  ^  22(i.43(c)(.'5), 
which  implemented  TILA  section 
129(](a)(())(D)(iii)  and  provided  the 
payment  calculation  rules  for  covered 
transactions.  The  term  also  appeared  in 
proposed  §  228.43(d)(.'i).  which 
])rovided  special  rules  for  creditors  that 
refinance  a  consumer  from  a  non- 
.standard  mortgage  to  a  standard 
mortgage. 

Proposed  §  228. 43(h)(3)  defined  the 
term  “fully  indexed  rate”  as  “the 
interest  rate  calculated  using  the  index 
or  formula  at  the  time  of  consummation 
and  the  maximum  margin  that  can 
ajiply  at  any  time  during  the  loan  term.” 
This  proposed  definition  was  consistent 
with  the  statutory  language  of  TILA 
sections  129C(a)(8)(D)(iii)  and 
129(:(a)(7),  but  revised  certain  text  to 
provide  clarity.  First,  for  consistency 
with  current  Rcigulation  Z  and  to 
facilitate  compliance,  the  proposal 
replaced  the  phrases  “at  the  time  of  the 
loan  closing”  in  TILA  section 
129(X<i)(8)(D)(iii)  and  “at  the  time  the 
loan  is  made”  in  TILA  section 
12‘K'.(a)(7)  with  the  jihrase  “at  the  time 
of  consummation”  for  purpo.ses  of 
identifying  the  fully  indexed  rale.  The 
Board  interjireted  these  .statutory 
lihra.ses  to  have  the  same  meaning  as  the 
phrase  “at  the  time  of  consummation.” 
.See  current  §  1028. 2(a)(7),  defining  the 
term  “consummation”  for  purpo.ses  of 
Regulation  Z  reejuirements  as  “the  time 
that  a  consumer  becomes  contractually 
obligated  on  a  credit  transaction." 

In  requiring  that  the  fully  indexed  rale 
be  determined  using  the  specified  index 
at  consummation,  tlie  Board  was 
concerned  that  the  possible  existence  of 
loans  that  use  more  than  one  index 
could  complicate  this  determination. 
Given  the  increasing  relevance  of 
marke^t  indices,  the  )3oard  solicited 
comment  on  whether  loan  products 
currently  exist  that  base  the  interest  rate 
on  a  specific  index  at  consummation, 
hut  then  base  .suhscKiuent  rate 
adju.stments  on  a  different  index,  and 
whether  further  guidance  addre.ssing 
how  to  calculate  the  fully  indexed  rate 
for  such  loan  jiroducts  would  he 
needed. 

The  projKised  rule  intcirpreted  the 
statutory  reference  to  the  margin  that 
will  ap])ly  “after  the  expiration  of  any 
introductory  inlercist  rates”  as  a 
reference  to  the  maximum  margin  that 
can  ap])ly  “at  any  time  during  the  loan 
term.”  The  Bureau  agrees  with  this 
inter])retation,  hecau.se  the  statutory  use 
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of  the  plural  “rates”  modified  by  the  all- 
inclusive  term  “any”  clearly  indicates 
not  only  that  something  more  than  the 
initial  introductory  rate  is  meant,  hut 
that  “any”  preliminary  rate  should  he 
disregarded.  In  addition,  the  statutory 
term  itself,  indexed  rate,"  ap|)ear.s 

to  recpure  such  a  reading.  Refenmcing 
the  entire  loan  term  as  the  relevant 
period  of  time  during  which  the  creditor 
mu.st  identify  the  maximum  margin  that 
can  occur  under  the  loan  makes  the 
phrase  “after  the  exjhration  of  anv 
introductory  interest  rates”  unnecessary 
and  allows  for  .simj)licity  and 
consistency  with  new  'I’lLA  section 
103(1)1)).  the  high  cost  mortgage 
provision. 

Because  the  ])roposal  required  that  the 
creditor  use  the  “maximum”  margin 
that  can  aj)])ly  when  determining  the 
fidly  indexed  rate,  the  creditor  woidd  be 
recjuired  to  take  into  account  the  large.st 
margin  that  could  aj)])ly  under  the  terms 
of  the  legal  obligation.  The  ap))roach  of 
using  the  maximum  margin  that  can 
a])ply  at  any  time  during  the  loan  term 
is  consi.stent  with  the  statutory  language 
contained  in  I'lLA  section  103(1)1)],  as 
amended  by  section  1431  of  the  Dodd- 
Frank  Act,  which  defines  a  high-cost 
moi’tgage.  This  .statutory  ])rovision 
provides  that,  for  puri)oses  of  the 
definition  of  a  “high-cost  mortgage” 
under  HOEFA,  for  a  mortgage  with  an 
interest  rate  that  varies  solely  in 
accordance  with  an  index,  the  annual 
pei'centage  rate  must  he  based  on  “the 
interest  rate  determined  by  adding  the 
index  rate  in  effect  on  the  date  of 
consummation  of  the  transaction  to  the 
mdxiimim  margin  i)ermitted  at  any  time 
during  the  loan  agreement.” 
Furthermore,  although  the  Board  was 
not  aware  of  any  current  loan  i)roducts 
that  possess  more  than  one  margin  that 
may  apply  over  the  loan  term,  the  Board 
propo.sed  this  clarification  to  address 
the  ])ossil)ility  that  creditors  may  create 
produces  that  permit  different  margins 
to  take  effect  at  different  ])oints 
throughout  the  loan  term.  The  proposal 
solicited  comment  on  this  aj)j)roach. 

'I'he  proposed  definition  of  “fully 
indexed  rate”  was  also  generally 
consistent  with  the  definition  of  “fully 
indexed  rate”  as  used  in  the  MDIA 
Interim  Final  Rule,''-*  and  with  the 
Federal  banking  agencies’  use  of  the 


l’r(!vi(nis  to  llu!  p:issii<>o  of  I  In;  Dodd-Frank  Aot. 
llu!  amiiial  porconlaf'i!  nilo  us(!d  for  I  Ids 
dotorndnalion  was  caloulatod  llu;  saino  wav  as  for 
IIk!  n!Sl  of  tiu! 'rriilli  in  Li!ndin}>  Act.  pursuant  to 
§  l()2li.l4. 

■'*  Svo  2(110  MDIA  Intorim  Final  Kuhi.  7.1  FR 
.18470.  ,18484  {.Supt.  24.  2010)  (dofinos  fullv  indiixud 
ralo  as  ■'tlu!  inlorosi  rato  calculated  usinf;  tlie  index 
value  and  inar”in"):  soa  also  7,1  FR  81830  (Dec.  20. 
2010)  (revising  the  MDIA  Interim  Final  Rule). 


term  “fully  indexed  rate”  in  the  2()()(i 
Nontraditional  Mortgage  Guidance  and 
2007  Suhiirime  Mortgage  Statement. 

Propo.sed  comment  43(1))(3)-1  noted 
that  in  .some  adjustable-rate 
transactions,  creditors  may  set  an  initial 
interest  rate  that  is  not  determined  by 
the  index  or  formula  u.sed  to  make  later 
interest  rate  adjustments.  This  projiosed 
comment  explained  that  this  initial  rate 
charged  to  consumers  will  .sometimes  be 
lower  than  the  rate  would  be  if  it  were 
calculated  using  the  index  or  formula  at 
consummation  (/.e.,  a  “discounted 
rate”);  in  some  ca.ses,  this  initial  rate 
may  be  higher  (i.e.,  a  “premium  rate”). 
'Pile  pro])osed  comment  clarified  that 
when  determining  the  fully  indexed  rate 
where  the  initial  interest  rate  is  not 
determined  using  the  index  or  formula 
for  sub.sequent  intere.st  rate  adjustments, 
the  creditor  must  u.se  the  interest  rate 
that  would  have  applied  had  the 
creditor  u.sed  such  index  or  formula 
plus  margin  at  the  time  of 
consummation.  The  jiroposed  comment 
further  clarified  that  this  means,  in 
determining  the  fully  indexed  rate,  the 
creditor  must  not  take  into  account  any 
discounted  or  premium  rate.  (In 
addition,  to  facilitate  compliance,  this 
comment  directed  creditors  to 
commentary  that  addresses  jiayment 
calculations  ba.sed  on  the  greater  of  the 
fully  indexed  rate  or  “jiremium  rate”  for 
inirposes  of  the  rejiayment  ability 
determination  under  jiroposed 
§  220. 43(c)).  .See  final  rule 
§  l()2().43(c)(5)(i)(A)  and  comment 
43(c)(,'))(i)-2.) 

Projio.sed  comment  43(b)(3)-1  differed 
from  guidance  on  di.sclosure 
recjuirements  in  current  comment 
17(c)(l)-l().i.  which  provides  that  in 
ca.ses  where  the  initial  intere.st  rate  is 
not  calculated  using  the  index  or 
formula  for  later  rate  adjustments,  the 
creditor  shoidd  disclose  a  composite 
annual  percentage  rate  that  reflects  both 
the  initial  rate  and  the  fully  indexed 
rate.  The  Board  believed  the  different 
apjiroach  taken  in  jiroposed  comment 
43(b)(3)-l  was  recjuired  by  the  statutory 
language  and  was  ajijnojiriate  in  the 
jiresent  case  where  the  jiurjio.se  of  the 
statute  is  to  determine  whether  the 
consumer  can  rejiay  the  loan  according 
to  its  terms,  including  any  jiotential 
increases  in  recjuired  jiavments.  'PUjA 
.sec:tic)n  129B(a)(2),  ^5  l)'..S.G  l()3()h(a)(2). 

ITojio.sed  comment  43(b)(3)-2  further 
cdarified  that  if  the  contract  jirovides  for 
a  delay  in  the  imjilementation  of 
changes  in  an  index  value  or  formula, 
the  creditor  need  not  use  the  index  or 
formula  in  effect  at  c.onsummation,  and 
Jirovides  an  illustrative  examjile.  This 
jirojiosed  comment  was  cxmsistent  with 
cairrent  guiclanc:e  in  Regulation  Z 


regarding  the  use  of  the  index  value  at 
the  time  of  consummation  where  the 
contract  jirovides  for  a  delay.  .See 
c.omments  17(c;)(l)-l().i  and 
18(s)(2)(iii)(C)-l ,  vvhicdi  address  the 
fully  indexed  rate  for  jiurjioses  of 
disclosure  recjuirements. 

Projiosed  comment  43(b)(3)-3 
exjilained  that  the  creditor  mu.st 
determine  the  fully  indexed  rate 
without  taking  into  acxxnmt  anv 
jieriodic:  interest  rate  aclju.stment  cajis 
that  may  limit  how  (juic;kly  the  fully 
indexed  rate  may  be  reached  at  any  time 
during  the  loan  term  under  the  terms  of 
the  legal  obligation.  As  the  jirojiosal 
noted,  the  guidance  cxmtained  in 
jirojiosed  comment  43(b)(3)-3  differed 
from  guidanc;e  contained  in  current 
comment  17(c:)(l)-l().iii,  which  states 
that,  when  disclosing  the  annual 
j)erc:entage  rate,  c.reditors  should  give 
effect  to  Jieriodic  interest  rate 
adjustment  cajis. 

Nonetheless,  the  Board  believed  the 
ajijiroach  in  jirojiosed  c;c)mment 
43(b)(3)-3  was  consistent  with,  and 
required  by,  the  statutorv  language  that 
.states  that  the  fully  indexed  rate  must  be 
determined  without  considering  any 
introductory  rate  and  by  using  the 
margin  that  will  ajijily  after  exjiiration 
of  any  introclucdorv  intere.st  rates.  .See 
'PILA  section  129C(a)((i)(D)(iii)  and  (7). 

In  addition,  the  Board  noted  that  the 
jirojicKsed  definition  of  fully  indexed 
rate,  and  its  u.se  in  the  jirojiosed 
Jiayment  calculation  rules,  was  designed 
to  as.sess  whether  the  consumer  has  the 
ability  to  rejiay  the  loan  according  to  its 
terms.  'PIEA  section  129B(a)(2),  I.")  II..S.C 
l(i39h(a)(2).  This  jiurjio.se  differs  from 
the  jirincijial  jiurjiose  of  di.sclosure 
requirements,  which  is  to  helji  en.sure 
that  consumers  avoid  the  uninformed 
use  of  credit.  TILA  section  l()2(a),  15 
U..S.C.  l()()l(a).  Furthermore,  the 
guidance  contained  in  jirojiosed 
comment  43(b)(3)-3  was  consistent  with 
the  Federal  banking  agencies’  use  of  the 
term  fully  indexed  rate  in  the  2008 
Nontraditional  Mortgage  Guidance  and 
2007  .Subprime  Mortgage  .Statement. 

Projiosed  comment  43(b)(3)-4 
clarified  that  when  determining  the 
fully  indexed  rate,  a  creditor  may 
choose,  in  its  sole  discretion,  to  take 
into  account  the  lifetime  maximum 
interest  rate  jirovided  under  the  terms  of 
the  legal  obligation.  This  comment 
exjilained.  however,  that  where  the 
creditor  chooses  to  u.se  the  lifetime 
maximum  intere.st  rate,  and  the  loan 
agreement  jirovides  a  range  for  the 
maximum  interest  rate,  the  creditor 
mu.st  u.se  the  highest  rate  in  that  range 
as  the  maximum  intere.st  rate.  In 
allowing  creditors  to  u.se  the  lifetime 
maximum  interest  rate  jirovided  under 
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the  terms  of  the  obligation,  the  Board 
was  apparently  interested  in  simplifying 
compliance  and  heneruing  consumers 
by  encouraging  reasonable  lifetime 
interest  rate  caps.  In  doing  so.  the  Board 
was  a|)])arentiy  reading  its  proposcul 
definition  of  fully  indexed  rate  to  allow 
tin;  maximum  margin  that  can  apply  at 
any  time  during  the  loan  term  to  refer 
to  the  maximum  margin  as  determiinul 
at  consummation.  In  other  words,  when 
the  index  value  is  determined  at 
consummation,  the  maximum  margin 
that  can  apply  at  any  time  during  the 
loan  term  will  be  tin;  difference  betwcuni 
the  lifetime  interest  rate  caji  and  that 
index  value.  Consequently,  adding  the 
index  value  at  consummation  to  tliat 
maximum  margin,  as  required  bv  the 
fully  index(!d  rate  definition,  will  yield 
the  lifetime  interest  rate  cap  as  the  fully 
indexed  rate. 

Commenters  generally  did  not  focus 
specifically  on  the  (bilinition  of  “fully 
indexed  rate"  and  associated 
commentary  proposed  by  the  Board,  or 
provide  examples  of  loans  with  more 
than  one  index  or  more  than  one 
margin.  An  organiz<>tion  representing 
.state  bank  regulators  .siq)ported  the  u.se 
of  the  maximum  margin  that  can  applv 
at  any  time  during  the  loan  term, 
suggesting  that  it  would  j)revent 
evasion.  (Some  commenter  groiqis  did 
urge  the  Bureau  to  use;  its  adjustnumt 
authority  to  requin;  cr(;ditors  to  use  a 
rate  higher  than  tin;  fully  indexed  rate 
in  asse.ssing  a  consum(;r's  ability  to 
r(;j)ay;  these  comm(;nts  are  discus.sed 
l)(;low  in  the  section-by-.section  analysis 
of  §  l()2().43(c)(5)(i)).  3'be  Bur(;au  is 
ado])ting  the  rule  and  commentarv 
lai-gely  as  proposed,  with  some 
modifications  for  clarity.  Sjiecifically. 
the  Bureau  decided  to  include  language 
in  the  definition  that  will  make  clear 
that  the  index  used  in  determining  the 
fully  indexed  rate  is  the  index  that  will 
apply  after  the  loan  is  recast,  .so  that  anv 
index  that  might  he  u.sed  earlier  in 
determining  an  initial  or  intermediate 
rate  would  not  he  used.  This  new 
language  is  included  for  clarification 
only,  and  does  not  change  the  intended 
meaning  of  the  projiosed  definition. 

In  the  proposed  rule,  the  Board  noted 
that  the  .statutorv  construct  of  the 
jiayment  calculation  rules,  and  tin; 
r(;quirement  to  calculate  pavments 
has(;d  on  the  fully  indexed  rate,  ajijily 
to  all  loans  that  are  subject  to  the 
ahility-to-repay  jirovisions,  including 
loans  that  do  not  base  the  interest  rate 
on  an  index  and  therefore,  do  not  have 
a  fully  indexed  rate.  Specifically,  the 
.statute  states  that  “jflor  purposes  of 
making  r/ny  determination  under  this 
suhsactinn,  a  creditor  .shall  calculate  the 
monthly  payment  amount  for  jirincijial 


and  interest  on  (inv  ivs'nk^ntktl  mo;7guge 
hmu  by  a.ssuming”  .several  factors, 
including  the  fully  indexed  rate,  as 
defined  in  the  statute  (emphasis  ad(h;d]. 
.SeeTILA  .section  12{)(](a)(())(D).  'I’lu; 
statutory  definition  of  “residential 
mortgage  loan”  includes  loans  with 
variable-rate  features  that  are  not  based 
on  an  index  or  formida.  such  as  stej)- 
rate  mortgages.  SeeTILA  section 
l()3(cc):  .see  also  propo.sed  §228. 43(a), 
which  addressed  tin;  jiroposafs  sco])(;, 
and  proposed  ^  228.43(b)(1),  whicb 
defin(;d  “covered  tran.saction." 

However,  becau.se  .ste])-rate  mortgages 
do  not  have  a  fully  indexed  rate,  it  was 
unclear  what  inter(;st  rate  the  creditor 
shouhl  a.ssume  when  calculating 
payment  amounts  for  the  purpo.se  of 
determining  the  consumer's  ability  to 
rej)ay  the  covered  tran.saction. 

As  discussed  above,  the  ])ro])o.sal 
interjjreted  the  statutory  retiuirement  to 
u.se  the  “margin  that  can  apply  at  any 
time  after  tin;  ex])iration  of  any 
introductory  interest  rates”  to  mean  that 
the  creditor  must  u.se  the  “maximum 
margin  that  can  apply  at  any  time 
during  the  h)au  term”  when 
tletermining  the  fullv  indexed  rat(;. 
Accordingly,  consistent  with  this 
a])proach.  the  propo.sal  clarifi(;d  in 
pro])osed  comment  43(b)(3)-.'i  that 
when;  there  is  no  fidly  indexed  rate 
b(;cause  the  interest  rate;  offered  in  the 
loan  is  not  based  on,  and  does  not  vary 
with,  an  index  or  formula,  the  cr(;ditor 
must  use  tin;  maximum  interest  rate  that 
may  apply  at  any  tinn;  during  the  loan 
term.  Bro])osed  comment  43(b)(3)-.'5 
provided  illustrative;  exanqiles  of  how  to 
determine  tin;  maximum  interest  rate  for 
a  step-rate  and  a  fixed-rate  mortgage. 

The  Board  b(;lieved  this  aj)])roach  was 
approjiriate  because  the  purpo.se  of 
TILA  section  129C  is  to  reepure  creditors 
to  assess  whether  the  consumer  can 
re|)ay  the  loan  according  to  its  terms, 
including  any  potential  increases  in 
required  pavments.  TILA  section 
12‘)B(a)(2),  15  H.S.C  183‘)b(a)(2). 
Recjuiring  creditors  to  u.se  the  maximum 
interest  rate  would  helj)  to  ensure  that 
c:onsumers  could  n;pay  their  loans. 
However,  the  Board  was  al.so  concerned 
that  by  r(;(|uiring  creditors  to  use  tin; 
maximum  interest  rate  in  a  ste])-rate 
mortgage,  the  monthlv  jiavnients  u.sed  to 
determine  the  consum(;r’.s  re])ayment 
ability  might  b(;  overstated  and 
potentially  restrict  credit  availability, 
rherefon;,  the  !3oard  solicited  comment 
on  this  approach,  and  whether  authority 
under  TILA  sections  lO.'ila)  and  129B(ej 
should  he  used  to  j)rovide  an  excej)tion 
for  stejj-rate  mortgages,  [XKSsibly 
requiring  creditors  to  use  the  maximum 
interest  rate  that  occurs  in  onlv  the  first 


or  18  years,  or  some  other  a])propriate 
time  horizon. 

The  Bureau  r(;ceived  few  comments 
on  the  use  of  the  maximum  interest  rate 
that  may  apply  at  any  time  during  the 
loan  t(;rm  for  ste])-rat(;  mortgages.  A 
consumer  group  and  a  regulatory  reform 
grouj)  stated  that  this  method  was  b(;tter 
and  mon;  protective  of  consumers  than 
using  a  .sev(;n-  or  ten-year  horizon.  An 
organization  re])resenting  state  bank 
regulators  .sugge.st(;d  that  the  Bureau  use 
a  five-year  horizon,  ])rovided  tliat  the 
loan  has  limits  on  later  rate  incr(;ases. 

An  industry  trade  association  suggested 
that  tin;  maximum  rate  only  be  applied 
to  tin;  balance  remaining  when  that 
maximum  rate  is  reac;hed. 

The  Bur(;au  bi;lieves  that  the 
propo.sal 's  method  of  using  the 
maximum  inter(;st  rate  that  may  apply  at 
any  time  during  the  loan  term  for  step- 
rate  mortgages  is  a])])ropriate.  This 
a])})roach  most  closely  a])])roximates  the 
statutorily  recpiired  fully  indexed  rate 
because  it  emjdoys  the  liighe.st  rate 
ascertainable  at  consummation,  as  does 
tin;  fully  indexed  rate,  and  it  applies 
that  rate  to  the  entire  original  jn  iindpal 
of  tin;  loan,  as  the  calculation  in 
^  1()28.43(c)(.‘1)(i)  does  with  the  fullv 
index(;d  rale.  In  addition,  this  method 
most  effectively  en.sur(;.s  the  consumer’s 
ability  to  r(;pay  the  loan. 

For  the  r(;a.son.s  stated  above. 

^  1028. 43(b)(3)  is  adopted  substanliallv 
as  proposed,  with  the  clarification 
discus.sed  above;  specifying  that  the 
index  u.sed  in  determining  the  fully 
index(;d  rate  is  the  index  that  will  ajiplv 
afl(;r  the  loan  is  recast.  Issues  regarding 
the  use  of  the  fully  indexed  rate  in  the 
payment  calculations  recpiired  bv 
§  l()28.43(c)(.'i)  are  discus.sed  in  the 
section-bv-section  analysis  of  that 
.section  below. 

43(b)(4) 

The  Dodd-Frank  Act  added  TILA 
.section  129C(a)(8)(D)(ii)(Il),  which 
provides  that  a  creditor  making  a 
l)alloon-])ayment  loan  with  an  Al’R  at  or 
above  certain  thresholds  mu.st 
determine  ability  to  rei)ay  “using  the 
contract’s  rejiaymenl  schedule.”  The 
thresholds  recpiired  by  the  statute  are 
1..')  or  more  percentage  jioints  above  the 
av(;rage  jirime  offer  rati;  (Al’OR)  for  a 
conqiarable  tran.saction  for  a  first  lien, 
and  3. .I  or  more  percentage  jioints  above 
AiTIR  for  a  subordinate  lien.  The.se 
thresholds  are  the  .same  as  those  us(;d  in 
the  Board’s  2888  HOFFA  Final  Rule’" 
to  designate  a  new  category  of  “higher- 
])riced  mortgage  loans”  (HFMLs),  which 
was  amended  by  the  Board’s  2811 
Jumbo  Loans  Escrows  Final  Rule  to 
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inehule  a  separate  threshold  for  junil)o 
loans  for  puri)oses  of  certain  escrows 
nMiniiHunents.-*'’  Implementing  these 
thresholds  for  use  with  the  })ayment 
underwriting  determination  for  halloon- 
payment  mortgages,  the  proposed  rule 
defined  a  “higher-priced  covered 
transaction”  as  one  in  which  the  annual 
])ercentage  rate  (APR)  “exceeds  the 
av(;rage  jirime  offer  rate  (APOR)  for  a 
comparable  transaction  as  of  the  date 
the  interest  rate  is  set  by  l..'i  or  more 
l)i!rcentage  ])oints  for  a  first-lien  covered 
transaction,  or  hv  3. .'5  or  more 
percentage  points  for  a  suhordinate-lien 
covered  transaction.”  As  explained 
further  below  and  provided  for  in  the 
statute,  the  designation  of  certain 
covered  transactions  as  higher-jjricetl 
affects  the  ahility-to-repay 
determination  for  halloon-i)ayment 
mortgages,  and  recpiires  that  those 
higher-priced  tran.sactions  he  analvzed 
using  the  loan  contract’s  full  repayment 
.schedule,  including  the  balloon 
payment.  §  102(i.43(c)(5)(ii)(A](2). 

Proposed  comment  43(h)(4)-l 
provided  guidance  on  the  term  “average 
prime  offer  rate.”  Proposed  t:omment 
43(l)){4)-2  stated  that  the  table  of 
average  prime  offer  rates  jjuhlished  by 
the  Board  would  indicate  how  to 
identify  the  coinjiarahle  transaction  for 
a  higher-priced  covered  transaction. 
Proj)osed  comment  43(l))(4)-3  clarified 
that  a  transaction’s  annual  percentage 
rate  is  com])ared  to  the  average  ]3rime 
offer  rate  as  of  the  date  the  tran.saction’s 
interest  rate  is  set  (or  “locked”)  hefon; 
consummation.  'Phis  j)roposed  comment 
also  explained  that  sometimes  a  creditor 
sets  the  interest  rate  initially  and  then 
resets  it  at  a  different  level  before 
consummation,  and  clarified  that  in 
these  cases,  the  cnulitor  shoidd  use  the 
last  date  the  interest  rate  is  set  before 
consummation. 

The  Board  explained  in  its  jjroposed 
rule  that  it  believed  the  ability-to-repay 
reijuirements  for  higher-priced  balloon- 
payment  loans  was  meant  to  apply  to 
the  suhprime  market,  hut  that  use  of  the 
annual  ])ercentage  rate  could  lead  to 
prime  loans  being  exposed  to  this  test. 
For  this  reason,  the  Board  was 
concerned  that  the  statutory  formula  for 
a  higher-priced  cov(u  ed  transaction 
might  h(!  over-inclusive.  Accordingly, 
the  Board  solicited  comment  on 
whether  the  “transaction  coverage  rate” 
(TCR)  .should  he  u.sed  for  this 
determination,  instead  of  the  annual 
percentage  rate.  78  FR  27412.  The  TCR 
had  ])reviously  been  ])roj)osed  in 
conjunction  with  a  more  inclusive 
version  of  the  APR,  in  order  to  avoid 
having  the  more  inclusive,  hence 
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higher,  APRs  trigger  certain 
riKjuirements  unnecessarily.  The  'I'C’R 
includes  fewer  charges,  and  the  Board’s 
2011  E.scrows  Propo.sal  proposed  to  use 
it  in  the  threshold  test  for  determining 
ajiplication  of  those  reijuirements.  70  FR 
11. '108,  11020-11027  (Mar.  2,  2011). 

'file  only  comment  substantively 
discu.ssing  the  jio.ssihle  substitution  of 
the  r(iR  for  the  APR  was  .stronglv 
ojijio.sed  to  the  idea,  .stating  that  it 
would  create  unnecessary  comjiliance 
difficulty  and  costs,  'fhe  Bureau  has 
determined  that  |)o.s.sihle  transition  to  a 
TCR  standard  will  imjilicate  several 
rules  and  is  not  apjirojiriate  at  the 
present  time.  However,  the  i.ssue  will  he 
considered  further  as  jiart  of  the 
Bureau’s  TILA/RESPA  rulemaking.  See 
77  FR  .'11110,  51120  (Aug.  23.  2012). 

The  Board  also  solicited  comment  on 
whether  or  not  to  jirovide  a  higher 
threshold  for  jumbo  l)alloon-j)ayment 
mortgages  or  for  halloon-j)ayment 
mortgages  secured  by  a  residence  that  is 
not  the  consumer’s  |)rinci])al  dwelling, 
e.g.,  a  vacation  home.  70  FR  27412.  The 
Board  re(juested  this  information  due  to 
its  belief  that  higher  interest  rates 
charged  for  these  loans  might  render 
them  unavailable  without  the 
adjustment.  The  margin  above  APOR 
suggested  for  first-lien  jumho  halloon- 
j)ayment  mortgages  was  2.5  jjercentage 
jjoints. 

Two  industry  commenters  .suj)j)orted 
the  high(!r  thre.shold  for  jumho  loans, 
arguing  that  the  current  thre.sholds 
would  interfere  with  credit  acce.ssihility. 
One  of  these  commenters  also  stated 
that  the  higher  thre.shold  should  he 
available  for  all  halloon-])ayment 
mortgages.  No  commenters  discussed 
th(!  non-j)rincipal-dwelling  thre.shold. 

Many  other  commenters  objected 
strongly  to  the  statutory  requirement, 
imjdemented  in  the  j)ropo.sed  rule,  that 
the  balloon  jiayment  he  considered  in 
a})|)lying  the  ahility-to-rei)ay 
requirements  to  higher-jiriced  covered 
transaction  halloon-jjayment  mortgages. 
Tlui.se  industry  commenters  felt  that  the 
Jjercentage  j)oint  thresholds  were?  too 
low,  and  that  many  loans  currently 
being  made  would  become  unavailable. 
They  did  not,  however,  submit 
sufficient  data  to  helj)  the  Buniau  as.sess 
these  claims.  Other  commenters. 
including  several  consiuner  jnotection 
advocacy  organizations,  argued  that  the 
higher-jniced  rule  would  he  heljjful  in 
en.snring  consumers’  ahilitv  to  rej)av 
their  loans. 

The  Bureau  has  evaluated  the 
jji'ojjosed  definition  of  “higher-jjriced 
covered  transaction”  not  oidy  in 
relation  to  its  use  in  the  jjayment 
determination  for  balloon-payment 
mortgages,  hut  also  in  the  liglit  of  its 


ajjjjlication  in  other  jjrovisions  of  the 
final  rule.  For  example,  as  discn.ssed 
below,  the  final  rule  varies  the  strength 
of  the  j)resmnj)tion  of  comj)liance  for 
(jualified  mortgages.  A  (jnalified 
mortgage  designated  as  a  higher-j)riced 
covered  transaction  will  he  jjresmned  to 
comj)ly  with  the  ahility-to  rej)ay- 
jjrovision  at  §  1020. 43(c)(1),  hui  will  not 
(jualifv  for  the  safe  harbor  j)rovision.  .See 
S  l()20.43(e)(l  )(ii)  and  (i). 

.Sj)ecifically.  the  Bureau  has 
con.sid(;red  whether  to  adoj)t  a  different 
threshold  to  define  high  j)rice  mortgage 
loans  for  jumho  loans  than  for  other 
loans.  The  Bureau  notes  that  the  Board 
exjjressly  addres.sed  this  i.ssue  in  its 
2008  HOEPA  Final  Rule  and  concluded 
not  to  do  so.  The  Board  exjilained  that 
although  prime  jumho  loans  have 
always  had  somewhat  higher  rates  than 
jjrime  conforming  loans,  the  sj)read  has 
i)een  quite  volatile.’"*  The  Board 
concluded  that  it  was  sounder  to  err  on 
the  side  of  being  over-inclusive  than  to 
set  a  higher  thre.shold  for  jumho  loans 
and  jjotentially  fail  to  include  suhjjrime 
jumho  loans. The  Bureau  is  jjersuaded 
by  the  Board’s  reasoning. 

The  Bunsau  recognizes  that  in  the 
Dodd-Frank  Act  Congress,  in  reejuiring 
creditors  to  establish  e.st:rows  accounts 
for  certain  tran.sactions  and  in  requiring 
ajjjjraisals  for  certain  transactions  based 
uj)on  the  intere.st  rate  of  the 
tran.sactions,  did  establish  a  sejiarate 
threshold  for  jumho  loans.  The  Bureau 
is  implementing  that  .sej)arate  thre.shold 
in  its  2013  Escrows  Final  Rule  which  is 
being  issued  contemjjoraneously  with 
this  final  rule.  However,  the  Burcxui  also 
notes  that  in  the  ahility-to-rej)ay 
jjrovision  of  the  Dodd-Frank  Act, 
Congress  mandated  underwriting  rides 
for  halloon-jiayment  mortgages  which 
vary  based  uj)on  the  jiricing  of  the  loan, 
and  in  doing  so  Congre.ss  followed  the 
thre.sholds  adojjted  by  the  Board  in  its 
2008  HOEPA  Final  Rule  and  did  not 
add  a  sejiarate  thre.shold  for  jumho 
loans.  The  fact  that  the  Act  uses  the 
Board’s  criteria  in  the  ability  to  rej)ay 
context  lends  further  .support  to  the 
Bureau’s  decision  to  use  those  criteria  as 
well  in  defining  higher-jiriced  loans 
under  the  final  rule. 

Accordingly,  the  Bureau  is  not 
jjroviding  for  a  higher  thre.shold  for 
jumho  or  non-jjrincijjal  dwelling 
halloon-jiayment  mortgages  at  this  time. 
In  regard  to  the  jjossihility  of  a  higher 
threshold  for  non-j)rincij)al  dwellings 
such  as  vacation  homes,  the  Bureau 
understands  that  such  jmxlucts  have 
historically  been  considered  to  be  at 
higher  risk  of  default  than  loans  on 
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|)rin(:i])al  dwellings.  Therefore,  any 
difference  in  rates  is  likely  driven  by  tlu; 
nipayment  risk  a.ssociated  with  the 
product,  and  a  ride  meant  to  ensure  a 
consumer's  ability  to  rejiay  the  loan 
should  not  provide  an  exemption  under 
these  cinaimstances.  And  further,  the 
Bureau  did  not  receive  and  is  not  aware 
of  any  data  supjiorting  such  an 
exemjjtion. 

The  Bureau  does  not  believe  that 
these  decisions  regarding  jumbo  and 
non- jirincipal-il welling  halloon- 
jiayment  mortgages  are  likely  to  create 
any  credit  accessibility  problems.  In  this 
final  rule  at  §  l()2(i.43(fl.  the  Bureau  is 
adopting  a  much  wider  area  in  which 
institutions  that  provide  credit  in  rural 
or  unilerserved  areas  mav  originate 
(jualified  mortgages  that  are  balloon- 
payment  loans  than  diil  the  jiroposed 
rule.  Because  these  are  the  areas  in 
which  halloon-jiayment  loans  are 
considered  necessarv  to  jireserve  access 
to  credit,  and  higher-priced  balloon- 
payment  mortgages  in  these  areas  can 
meet  the  criteria  for  a  (pialified  mortgage 
and  thus  will  not  have  to  include  the 
balloon  |)ayment  in  the  ahility-to-repay 
evaluation,  access  to  nece.ssary  balloon- 
payment  mortgages  will  not  he  reduced. 

Accordingly.  ^1028.48(1)1(41  is 
ado])ted  as  jnopo.sed.  The  a.ssociated 
commentary  is  amended  with  revisions 
to  update  information  and  citations. 

43(h}(.'i} 

The  |)ro])osed  rule  defined  “loan 
amount”  as  “the  jnincijjal  amount  the 
consumer  will  borrow  as  refiected  in  the 
j)romi.ssory  note  or  loan  contract.”  This 
definition  implemented  the  statutorv 
language  requiring  that  the  monthly 
payment  be  calculated  assuming  that 
“the  loan  j)roceeds  are  fullv  disl)ur.sed 
on  the  date  of  consummation  of  the 
loan.”  Dodd-Frank  Act  section 
1411(a}(2},  TILA  section 
129C(a}(8}(D)(il.  The  term  “loan 
amount”  was  used  in  the  ])roj)osed 
definition  of  “fullv  amortizing 
payment”  in  §  228.48(hJ(2),  wliich  was 
then  used  in  the  general  “])ayment 
calculation”  at  §  228.43(c)(5)(i}(B).  'I'lie 
j)ayment  calculation  reqidred  the  use  of 
])ayments  that  pay  off  the  loan  amount 
over  the  actual  term  of  the  loan. 

The  statute  further  recjuires  that 
creditors  assume  that  the  loan  amount  is 
“fully  di.shursed  on  the  date  of 
consummation  of  the  loan.”  .See  TILA 
.Section  129(;(a}((il(D}(i).  The  Board 
recognized  that  some  loans  do  not 
di.shur.se  the  entire  loan  amount  to  the 
consumer  at  consummation,  hut  may, 
for  example,  ])rovide  for  multiple 
dishunsements  uj)  to  an  amouid  .stated 
in  the  loan  agreement.  .See  current 
§  1028.1 7(c)(()},  discussing  multiple- 


advance  loans  and  comment  17(c)(8}— 2 
and  —8.  In  the.se  ca.ses,  the  loan  amount, 
as  refiected  in  the  ])romi.s.sorv  note  or 
loan  contract,  does  not  accurately  reflect 
the  amount  di.shursed  at  consummation. 
Thus,  to  reflect  the  statutorv 
rei|uirement  that  the  creditor  assume  the 
loan  amount  is  fully  disbursed  at 
consummation,  the  Board  clarified  that 
creditors  mu.st  use  the  entire  loan 
amount  as  refiected  in  the  loan  contract 
or  j)romi.ssory  note,  even  where  the  loan 
amount  is  not  fully  di.shursed  at 
consummation.  Proj)o.sed  comment 
48(h)(.‘j)-l  provided  an  illustrative 
example  and  stated  that  generally, 
creditors  shoidd  rely  on  §  1028.1 7(c)(8) 
and  associated  commentary  regarding 
treatment  of  multiple-advance  and 
construction  loans  that  woidd  he 
covered  by  the  ahility-to-repay 
requirements  (/.e.,  loans  with  a  term 
greater  than  12  months).  See 
1028.48(a)(8)  di.scussing  .scope  of 
coverage  and  term  length. 

The  Board  specifically  solicited 
comment  on  whether  further  guidance 
was  needed  regarding  deterndnation  of 
the  loan  amount  for  loans  with  midtiple 
(ii.shur.sements.  The  Bureau  did  not 
receive  comments  on  the  definition  of 
“loan  amount”  or  its  application  to 
loans  with  imdtii)le  (Ii.shur.sements.  'I’he 
Bureau  believes  that  the  loan  amount  for 
multi])le  di.shur.sement  loans  that  are 
covered  transactions  must  he 
determined  assuming  that  “the  loan 
j)roceed.s  are  fully  di.shur.sed  on  the  date 
of  consummation  of  the  loan”-'**  as 
required  by  the  statute  and  the  rule,  and 
ex])lained  in  comment  48(1))(.'))-1. 

Accordingly,  the  Bureau  is  ado])ting 
§  1028.48(h)(!))  and  a.ssociated 
commentary  as  proj)o.sed. 

48(h)(8) 

The  interchangeable  phra.ses  “loan 
term”  and  “term  of  the  loan”  ap])ear  in 
the  ahility-to-re])ay  and  (pialified 
mortgage  provisions  of  TILA.  with  no 
definition.  .See  TILA  section  129C(c)(8), 
129C(a)(8)(D)(ii),  129C(h)(2)(A)(iv)  and 
(v);  15  U.S.C.  1889c(c)(8), 
1889c(a)(8)(D)(ii),  1889c(h)(2)(A)(iv)  and 
(v).  The  projiosed  rule  defined  “loan 
term”  as  “the  jieriod  of  time  to  repay  the 
obligation  in  full.”  Fropo.sed  comment 
48(h)(8)-l  clarified  that  the  loan  term  is 
the  period  of  time  it  takes  to  repay  the 
loan  amount  in  full,  and  provided  an 
example.  The  term  is  used  in 
§  1028. 48(h)(2),  the  “fully  amortizing 
payment”  definition,  which  is  then  u.sed 
in  §  l()28.48(c)(.5)(i),  the  jiayment 
calculation  general  rule.  It  is  also  used 
in  the  qualified  mortgage  jiayment 


‘"‘l)()(l(l-Kraiik  y\(;t  s(!(:lion  1411  (a)(2).  'I'll.A 
siiclioii  12!)(;(a)((i)(D)(i). 


calculation  at  §  l()28.48(e)(2)(iv).  The 
Bureau  did  not  receive  any  comments 
on  this  definition,  and  considers  it  to  he 
an  accurate  and  ajiprojn  iate 
imiilementation  of  the  .statutory 
language.  Accordingly,  propo.sed 
^  1028. 48(h)(8)  is  adopted  as  proi)Ose(l. 

48(h)(7) 

The  definition  of  “maximum  loan 
amount”  and  the  calculation  for  which 
it  is  u.sed  implement  the  requirements 
regarding  negative  amortization  loans  in 
new  'I’lLA  section  129C(a)(8)(C)  and  (D). 
The  statute  re(piire.s  that  a  creditor  “take 
into  consideration  any  balance  increase 
that  may  accrue  from  any  negative 
amortization  jirovision.” 

The  “maximum  loan  amount”  is 
defined  in  the  projio.sed  rule  as 
including  the  loan  balance  and  any 
amount  that  will  he  added  to  the 
balance  as  a  result  of  negative 
amortization  assuming  the  consumer 
makes  only  minimum  payments  and  the 
maximum  intere.st  rate  is  reached  at  the 
earliest  possible  time.  The  “maximum 
loan  amount”  is  used  to  determine  a 
consumer’s  ability  to  repay  for  negative 
amortization  loans  under 
§  l()28.48((:)(.5)(ii)(C)  by  taking  into 
account  any  loan  balance  increase  tlnd 
may  occur  as  a  result  of  negative 
amortization.  The  term  “maximum  loan 
amount”  is  also  u.sed  for  negative 
amortization  loans  in  the  “refinancing 
of  non-standard  mortgages”  jirovision, 
at  §  1  ()28.48((i)(.5)(i)(C)(.7).  I'lie  projio.sed 
rule  included  commentarv  on  how  to 
calculate  the  maximum  loan  amount, 
with  examples.  .See  comment  48(h)(7)- 
1  through  -8. 

The  Bureau  did  not  receive  any 
comments  on  this  definition  and 
considers  it  to  he  an  accurate  and 
appropriate  implementation  of  the 
statute.  Accordingly,  ^  1028.48(h)(7)  and 
associated  commentary  are  adopted  as 
proposed. 

48(h)(8) 

'LILA  section  129C(a)(l)  and  (8),  as 
added  by  .section  14T1  of  the  Dodd- 
Frank  Act.  reijuires  creditors  to  consider 
and  verify  mortgage-related  obligations 
as  jiart  of  the  ahility-to-repay 
determination  “according  to  |the  loan’s] 
terms,  and  all  applicable  taxes, 
insurance  (including  mortgage 
guarantee  insurance),  and  assessments.” 
'I’lLA  section  129C(a)(2)  jnovides  that 
consumers  must  have  “a  reasonable 
ability  to  rejiay  the  combined  payments 
of  all  loans  on  the  same  dwelling 
according  to  the  terms  of  those  loans 
and  all  ajijilicahle  taxes,  insurance 
(including  mortgage  guarantee 
insurance),  and  as.ses.sments.”  Although 
the  Dodd-Frank  Act  did  not  establish  or 
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define  a  single,  collective  term,  the 
foregoing  re(|uirements  recite  ongoing 
obligations  that  are  substantially  similar 
to  the  definition  of  “mortgage-related 
obligation”  used  elsewhere  in 
Regulation  Z.  Section  l()2(>.34(a)(4l{i), 
which  was  added  by  the  2008  HOEl’A 
Final  Rule,  defines  mortgage-n;lated 
obligations  as  expected  property  taxes, 
j)remimns  for  mortgage-ndated 
insurance  required  by  the  creditor  as  .set 
forth  in  the  relevant  e.scrow  provisions 
of  Regulation  Z.  and  similar  expenses. 
(Comment  34(a)(4)(i]-l  clarifies  that,  for 
purpo.ses  of  §  102().34(a)(4)(i),  similar 
expen.ses  include  homeowners 
association  dues  and  condominium  or 
cooperative  fees.  Section 
1020.35(h){3](i),  which  addresses 
(iscrows,  states  that  “premiums  for 
mortgage-related  insurance  recjuired  by 
the  creditor,  [include)  insurance  against 
loss  of  or  damage  to  jjroperty,  or  against 
liability  arising  out  of  the  ownership  or 
use  of  the  ])roperty,  or  insurance 
protecting  the  creditor  against  the 
consumer’s  default  or  other  credit  loss.” 
Under  the  Hoard’s  pro])o,sed 
228.43(1)1(8),  “mortgage-related 
obligations”  was  defined  to  mean 
pro])erty  taxes;  mortgage  related 
insurance  ])remiums  recjuiretl  by  the 
creditor  as  set  forth  in  proposed 
22(j.4.')(t))(l);  homeowners  association, 
condominium,  and  cooperative  fees; 
ground  rent  or  leasehold  ])ayments;  and 
special  assessments.  The  Hoard’s 
propo.sed  definition  was  substantially 
similar  to  the  definition  under 
§  1()2(i.34(a)(4)(i),  with  three 
clarifications.  First,  the  ])ro])osed 
definition  of  mortgage-related 
obligations  would  have  included  a 
reference  to  ground  rent  or  leasehold 
j)ayments,  which  are  payments  made  to 
the  real  {)roperty  owner  or  leaseholder 
for  u.se  of  the  real  property.  Second,  the 
l)roj)osed  definition  would  have 
included  a  reference  to  “sj)ecial 
assessments.”  Pro])osed  comment 
43(h)(8)-l  would  have  clarified  that 
special  assessments  include,  for 
examj)le,  asse.ssments  that  aie  im])osed 
on  the  consumer  at  or  before 
consummation,  such  as  a  one-time 
homeowners  association  fee  that  will 
not  he  ])aid  by  the  consumer  in  full  at 
or  before  consummation.  Third, 
mortgage-related  obligations  would  have 
referenced  pro])osed  §  22().43(1))(1 ), 
where  the  Hoard  pro])osed  to  recodify 
the  existing  escrow  retiuirement  for 
higher-priced  mortgage  loans,  to  include 
mortgage-related  insurance  premiums 
re(]uired  by  the  creditor,  such  as 
insurance  against  lo.ss  of  or  damage  to 
property,  or  against  liability  arising  out 
of  the  ownership  or  u.se  of  the  pro])erty. 


or  insurance  protecting  the  creditor 
again.st  the  consumer’s  default  or  other 
credit  lo.ss.  ’fhe  Hoard  solicited 
comment  on  how  to  address  anv  issues 
that  may  arise  iii  connection  with 
homeowners  association  transfer  fees 
and  costs  associated  with  loans  for 
energy  efficient  improvements. 

Hro])osed  comment  43(h)(8)-1  would 
have  clarified  further  that  mortgage- 
related  obligations  include  mortgage- 
related  insurance  premiums  onlv  if 
nupiired  by  the  creditor.  This  comment 
would  have  ex})lained  that  the  creditor 
need  not  include  premiums  for 
mortgage-related  insurance  that  the 
creditor  does  not  require,  such  as 
earthquake  insurance  or  credit 
insurance,  or  fees  for  optional  debt 
suspension  and  debt  cancellation 
agreements.  To  facilitate  compliance, 
this  comment  vvoidd  have  referred  to 
commentary  associated  with  j)ropo.sed 
§  22().43(c)(2)(v),  which  sets  forth  the 
requirement  to  take  into  account  any 
mortgage-related  obligations  for 
purposes  of  the  repayment  ability 
determination  recjuired  under  ])ro])o.sed 
§22(j.43(c). 

Indu.stry  commenters  and  consumer 
advocates  generallv  .su|)|)orted  the 
Hoard’s  |)ro])osed  definition  of 
mortgage-related  obligations.  One 
industry  commenter  o|)j)osed  including 
community  transfer  fees,  whic:h  are 
deed-ha.sed  fees  inq)o.sed  ui)on  the 
transfer  of  the  ])roi)erty.  This  commenter 
was  concerned  that  subjecting  the.se  fees 
to  Federal  law  might  affect  existing 
contracts,  deeds,  and  covenants  related 
to  the.se  fees,  which  are  subject  to  State 
and  local  regulation,  as  well  as  common 
law  regarding  the  transfer  of  real 
j)roj)erty.  The  commenter  also  asked 
that  .s])ecial  asse.ssments  not  fall  under 
the  definition  of  mortgage-related 
obligations.  The  commenter 
recommended  that,  if  sjjecial 
a.sses.sments  are  included,  creditors  he 
required  to  consider  only  current 
.sj)ecial  a.sses.sments,  not  future  .sj)ecial 
a.sses.sments.  The  commenter  noted  that, 
while  common  assessments  should  he 
included  in  the  definition  of  mortgage- 
related  obligations,  the  Hureau  should 
j)rovide  guidance  to  creditors  on  the 
substance  of  questionnaires  .seeking 
information  from  third  j)artie.s  about 
mortgage-related  obligations. 

(lertain  consumer  advocates  sugge.sted 
that  voluntarv  insurance  j)remium.s  he 
included  in  the  definition  of  mortgage- 
related  obligations.  One  consumer 
advocate  ex])lained  that  })remiums  such 
as  the.se  are  technically  voluntary,  hut 
many  consumers  believe  tbem  to  be 
required,  or  have  difficulty  cancelling 
them  if  they  choo.se  to  cancel  them. 
Community  advocates  and  several 


industry  commenters  also 
recommended  that  homeowners 
association  dues,  and  similar  charges,  be 
included  in  the  definition  of  mortgage- 
related  obligations.  They  argued  that 
such  a  requirement  would  further 
tran.sj)arency  in  the  mortgage  loan 
origination  j)roces.s  and  would  helj) 
ensure  that  consumers  receive  only 
credit  they  can  rea.sonably  exj)ect  to 
re])ay. 

For  the  reasons  discus.sed  below,  the 
Hureau  concludes  that  |)ro])ertv  taxes, 
certain  insurance  j)remium.s  required  by 
the  creditor,  obligations  to  community 
governance  associations,  such  as 
coo])erative,  condominium,  and 
homeowners  associations,  ground  rent, 
and  lease  jjayments  should  be  included 
in  the  definition  of  mortgage-related 
obligations.  These  obligations  are 
incurred  in  connection  with  the 
mortgage  loan  transaction  but  are  in 
addition  to  tbe  obligation  to  re|)ay 
])rinci})al  and  intere.st.  Thus,  the  co.st  of 
these  obligations  should  be  considered 
with  the  obligation  to  re])ay  j)rincipal 
and  intere.st  for  |)urj)ose.s  of  determining 
a  consumer’s  ability  to  rej)av.  Furtber, 
the  Hureau  believes  that  the  word 
‘asse.ssments’  in  TIFA  section  129C  is 
most  ai)|)ro])riately  inter])reted  to  refer 
to  all  obligations  imjjosed  on  consumers 
in  connection  with  owner.shij)  of  the 
dwelling  or  real  ])ro|)erty.  such  as 
ground  rent,  lease  ])avment.s,  and.  as 
discus.sed  in  detail  below,  obligations  to 
community  governance  associations, 
whether  denominated  as  as.sociation 
dues,  .s|)ecial  assessments,  or  otherwise. 
While  the  j)rovi.sion  ado])ted  by  the 
Hureau  is  substantially  similar  to  the 
jjrovision  ])roj)o.sed.  the  Hureau  was 
j)ersuaded  by  the  comment  letters  that 
additional  clarity  and  guidance  is 
recjuired.  The  Bureau  is  esj)ecially 
.sensitive  to  the  fact  that  many  of  the 
loans  that  will  be  subject  to  tbe  abilitv- 
to-rej)ay  rules  may  be  made  by  small 
institutions,  which  are  often  unable  to 
devote  substantial  resources  to  analysis 
of  regulatory  comj)liance. 

To  address  the  concerns  and  feedback 
raised  in  the  comment  letters,  the 
Hureau  has  revised  §  l()28.43(b)(8)  and 
related  commentarv  in  two  ways.  First, 
the  language  of  ^  1()2(). 43(b)(8)  is  being 
modified  to  add  additional  clarity.  As 
adoj)ted,  §  1028. 43(b)(8)  refers  to 
j)remiums  and  similar  charges  identified 
in  §  l()28.4(b)(.')).  (7).  (8).  or  (10),  if 
required  by  the  creditor,  instead  of  the 
j)roj)osed  language,  which  referred  to 
“mortgage-related  insurance. ”  Second, 
the  commentary  is  being  significantly 
exj)anded  to  j)rovide  additional 
clarification  and  guidance. 

As  adoj)ted,  §  1028.43(b)(8)  defines 
“mortgage-related  obligations”  to  mean 
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projierty  taxes;  preinimns  and  similar 
charges  identified  in  §  l()2(i.4(l))(5).  (7). 
(8).  or  (10)  that  are  reipdred  hy  tlie 
creditor;  fees  and  special  assessments 
imposed  hv  a  condominium, 
coo|)erative.  or  homeowners  a.ssociation; 
ground  rent;  and  leasehold  payments. 

As  projKKsed.  comment  43(1))(8)-1 
discnsscid  all  components  of  the 
proposed  definition.  To  jirovide  further 
clarity,  the  final  rule  splits  the  content 
of  |)ropo.sed  comment  43(h)(8}-l  into 
four  .separate  comments,  each  of  which 
provides  additional  guidance.  As 
ado])ted  by  the  Bureau,  comment 
43(h)(8)-1  contains  general  guidance 
and  a  cross-reference  to 
§  l()2(i.43(c)(2)(v).  which  contains  the 
reijnirement  to  take  into  account  any 
mortgage-ndated  obligations  for 
jiurjKKses  of  determining  a  consumer's 
ability  to  repay. 

The  multitude  of  reque.sts  for 
additional  guidance  and  clarification 
suggests  that  additional  clarification  of 
the  meaning  of  "jirojiertv  tax”  is 
needed.  Comment  43(h)(8)-2  further 
clarifies  that  §  l()2(i.43(h)(8)  includes 
obligations  that  are  functionally 
(Hpiivalent  to  property  taxes,  even  if 
such  obligations  follow  a  different 
naming  convention.  I'or  examjile, 
governments  may  establish  independent 
districts  with  the  authoritv  to  impose 
recurring  levies  on  properties  within  the 
district  to  fund  a  special  purpose,  such 
as  a  local  development  bond  district, 
water  district,  or  other  public  purjiose. 
These  recurring  levies  may  havi;  a 
variety  of  names,  such  as  taxes, 
as.sessments,  or  surcharges.  Comment 
43(h)(8)-2  clarifies  that  obligations  such 
as  these  are  property  taxes  based  on  the 
character  of  the  obligation,  as  opjiosed 
to  the  name  of  the  obligation,  and 
thendore  are  mortgage-related 
obligations. 

Most  comments  sujijiorted  the 
inclusion  of  insurance  premiums  in  the 
ahility-to-rej)ay  determination. 

However,  the  Bureau  believes  that  .some 
modifications  to  the  jiropo.sed 
“mortgage-related  insurance  premium" 
language  are  apjiropriate.  The  Bureau  is 
jiersuaded  that  additional  clarification 
and  guidance  is  important,  and  the 
Bureau  is  especially  sensitive  to 
concerns  related  to  nigidatory 
comjilexity.  The  Bureau  has  determined 
that  the  j)roj)os(;d  language  should  he 
clarified  by  revising  the  text  to  refer  to 
the  current  definition  of  finance  charge 
nnd(jr  §  1028.4.  The  components  of  the 
finance  charge  are  long-standing  jiarts  of 
Regulation  Z.  Explicitly  referring  to 
exi.sting  language  should  facilitate 
compliance.  Therefore,  §  102().43(h)(8} 
defines  mortgage-related  obligations  to 
include  all  premiums  or  other  charges 


related  to  protection  again.st  a 
consumer's  default,  credit  loss, 
collateral  loss,  or  similar  loss  as 
identified  in  §  l()2(j.4(l)){.'j).  (7),  (8),  or 
(10)  excejit,  as  explaimul  above,  tho.se 
premiums  or  charges  that  that  an;  not 
retpiired  hy  the  creditor.  (Comment 
43(l))(8)-3  akso  contains  illn.slrative 
examples  of  this  definition.  For 
example,  if  Federal  law  reijuires  Hood 
insurance  to  he  obtained  in  connection 
with  the  mortgage  loan,  the  flood 
insuranc(i  jiremium  is  a  mortgage- 
related  obligation  for  jiurpo.ses  of 
102(i.43(h)(8). 

Sevmal  commenters  stated  that 
insurance  premiums  and  similar  charges 
should  he  included  in  the  determination 
even  if  the  creditor  does  not  require 
them  in  connection  with  the  loan 
tran.saction.  The  Bureau  has  carefully 
considered  these  arguments,  hut  has 
determined  that  insurance  premiums 
and  similar  charges  should  not  he 
considenul  mortgage-related  obligations 
if  such  premiums  and  charges  are  not 
recpiired  hy  the  creditor  and  instead 
have  been  voluntarily  |)urchased  hy  the 
consumer.  The  Bureau  acknowledges 
that  obligations  such  as  these  are 
usually  paid  from  a  consumer's  monthly 
income  and,  in  a  sen.se,  affect  a 
consumer's  ability  to  rejiay.  But  the 
consumer  is  free  to  cancel  nuairring 
obligations  such  as  these  at  any  time, 
])rovided  they  are  truly  voluntary.  Thus, 
they  are  not  “obligations''  in  the  sen.se 
reijuireil  hy  section  12t)C(a)(3)  of  TIEA. 
The  Bureau  shares  the  concern  raised  hy 
.sev(!ral  commenters  that  un.scrupulous 
creditors  may  mislead  consumers  into 
believing  that  these  charges  are  not 
optional  or  cannot  In;  cancelled. 
However,  the  Bureau  does  not  believe 
that  altering  tin;  ahility-to-rejiay 
calculation  for  all  is  the  appropriate 
method  for  combatting  the  harmful 
actions  of  a  few.  The  Bureau  h(;lieves 
that  the  hettercour.se  of  ai:tion  is  to 
exclude  such  ])remiums  and  charges 
from  the  definition  of  mortgage-r(;lated 
obligations  only  if  they  are  trulv 
voluntary,  and  is  confid(;nt  that 
violations  of  this  reciuirement  will  he 
apjiarent  in  specific  cases  from  the  facts. 
Also,  in  the  .scenarios  described  hv 
comm(;nters  wh(;re  consumers  an; 
misled  into  h(;lieving  that  such  charges 
are  reipiired,  tin;  jiremium  or  charge 
would  not  he  voluntary  for  jmrpo.ses  of 
the  d(;finition  of  finance  charge  under 
S  102().4(d),  and  would  therefon;  he;  a 
mortgage-related  obligation  for  the 
purposes  of  §  102{i.43(l))(8).  Therefon;. 
comment  43(h)(8)-3  clarifies  that 
insurance  premiums  and  similar  charges 
identified  in  §  102().4(h)(.'5),  (7),  (8),  or 
(10)  that  are  not  reijuired  hy  the  creditor 


and  that  tin;  consumer  purchases 
voluntarily  an;  not  mortgage-n;lated 
obligations  for  jiurpo.ses  of 
§  1()2().43(1))(8).  For  example,  if  a 
cn;ditor  does  not  reipiin;  (;arth(iuake 
insurance  to  he  obtained  in  connection 
with  the  mortgage  loan,  hut  the 
consumer  voluntarily  choo.ses  to 
purchase  such  insurance,  the 
eartlupiake  insurance  premium  is  not  a 
mortgage-related  obligation  for  purpo.ses 
of  §  l()2(i.43(h)(8).  Or,  if  a  creditor 
reipiires  a  minimum  amount  of  coverage 
for  homeowners'  insurance  and  the 
consumer  voluntarily  choo.ses  to 
purcha.se  a  more  comprehensive  amount 
of  coverage,  the  portion  of  the  premium 
allocated  to  the  minimum  coverage  is  a 
mortgage-related  obligation  for  the 
purpo.ses  of  §  1 028. 43(h)(8),  while  the 
jiortion  of  the  premium  allocated  to  the 
more  comprehensive  coverage 
voluntarily  purchased  hy  the  consumer 
is  not  a  mortgage-related  obligation  for 
the  j)urj)o.ses  of  §  1028.43(h)(8). 

However,  if  the  consumer  purchases 
non-required  insurance  or  similar 
coverage  at  consummation  without 
having  requested  the  specific  non- 
re(iuin;d  insuranci;  or  similar  coverage 
and  without  having  agreed  to  the 
liremium  or  charge  for  the  .s]K;cific  non- 
r(;(]uired  insurance  or  similar  coverage 
jM'ior  to  consummation,  the  premium  or 
charge  is  not  voluntary  for  ])urposes  of 
§  1028.43(h)(8)  and  is  a  mortgage-related 
obligation. 

Several  commenters  snpjiorted  the 
inclusion  of  mortgage  insurance  in  the 
definition  of  mortgage-related 
obligations.  The  Bureau  also  has 
received  several  informal  r(;(]uest.s  for 
guidance  regarding  the  meaning  of  the 
term  “mortgage  in.surance”  in  the 
cont(;xt  of  certain  disclosures  required 
hy  Regidation  Z.  The  Bureau  has 
decided  to  clarify  this  i.ssue  with  respect 
to  the  reijuirements  of  §  1028.43.  Thus, 
comment  43(h)(8)-4  clarifies  that 
§  1028.43(h)(8)  includes  all  premiums  or 
similar  charges  for  t:ov(;rage  protec:ting 
the  creditor  against  the  consumer’s 
default  or  other  credit  loss  in  the 
determination  of  mortgage-related 
obligations,  whether  denominated  as 
mortgagi;  in.surance,  guarantee 
insurance,  or  oth(;rwise,  as  determined 
according  to  ap])lical)le  State  or  F(;deral 
law.  For  exanqile,  monthly  “jnivate 
mortgage  insurance”  jiayments  paid  to  a 
non-governmental  entity,  annual 
“guarantee  fee”  payments  required  hy  a 
Federal  housing  jnogram,  and  a 
(jiiarterly  “mortgage  in.surance” 
payment  paid  to  a  State  agency 
administering  a  housing  program  are  all 
mortgage-related  obligations  for 
purpo.ses  of  §  1028. 43(h)(8).  Comment 
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43(l))(8)-4  also  clarifies  that 
§  l()2().43(l))(8)  includes  tlmse  charges  in 
the  definition  of  mortgage-related 
obligations  if  the  creditor  re(|uires  the 
consumer  to  pay  them,  even  if  the 
consumer  is  not  legally  ohligat(;d  ti)  ])ay 
the  charges  under  the  terms  of  the 
insurance  ])rogram.  (Comment  4.3(h)(8)-4 
also  contains  several  other  illustrative 
exam])les. 

Several  comment  letters  stres.sed  the 
im])ortance  of  including  homeowners 
association  dues  and  similar  ohligations 
in  the  determination  of  ability  to  repay. 
These  letters  noted  that,  during  the 
suhinime  crisis,  the  failure  to  account 
for  the.se  ohligations  led  to  many 
consumers  (jualifying  for  mortgage  loans 
that  they  could  not  aclnally  afford.  The 
Hurean  agrees  with  these  assessments. 
Recurring  financial  ohligations  payable 
to  community  governance  associations, 
such  as  homeowners  association  dues, 
should  he  taken  into  consideration  in 
determining  whether  a  consumer  has 
the  ability  to  repav  the  obligation.  While 
.several  comment  letters  identified 
practical  problems  with  including 
ohligations  such  as  these  in  the 
calculation,  these  issues  stemmed  from 
difficulties  that  may  arise  in  calculating, 
estimating,  or  verifying  these 
ohligations,  rather  than  whether  the 
ohligations  should  he  included  in  the 
ahility-to-rej)ay  calculation.  Based  on 
this  feedback,  §  1028. 43(h)(8)  includes 
ohligations  to  a  homeowners 
association,  cxmdominium  a.ssociation, 
or  condominium  as.sociation  in  the 
determination  of  mortgage-related 
ohligations.  The  Bureau  has  addressed 
the  concerns  related  to  difficulties  in 
calculating,  estimating,  or  verifying 
such  ohligations  in  the  commentarv  to 
§  102(i.43(c)(2)(v)  and  (c)(3). 

One  comment  letter  focu.sed 
extensively  on  community  transfer  fees, 
which  are  deed-ha.sed  fees  imposed 
iij)on  the  transfer  of  the  pro])erty.  The 
Bureau  recognizes  that  this  tojjic  is 
complex  and  is  often  the  subject  of 
.special  requirements  imposed  at  the 
State  and  local  level.  However,  the 
Bureau  does  not  believe  that  the 
recpiirements  of  1020.43  im])licate 
these  comjilex  issues,  'fhe  narrow 
cjnestion  is  whether  such  obligations 
should  he  considered  mortgage-related 
obligations  for  purpo.ses  of  determining 
the  consumer’s  ability  to  repay.  The 
Bureau  agrees  with  the  argument, 
advanced  by  sev(!ral  commenters,  that 
the  entirety  of  the  consumer's  ongoing 
obligations  should  he  included  in  the 
determination.  A  responsible 
determination  of  the  consumer's  ability 
to  re])ay  re(]uires  an  accounting  of  such 
obligations,  whether  the  purpose  of  the 
obligation  is  to  satisf\’  the  payment  of  a 


community  transfer  fee  or  traditional 
homeowners  association  dues.  As  with 
other  obligations  owed  to 
condominium,  cooperative,  or 
homeowners  a.ssociations  discussed 
above,  the  Bureau  believes  that  the 
practical  j)rohlems  with  these 
obligations  relate  to  when  such 
obligations  .should  he  included  in  the 
determination  of  the  consumer’s  ahilitv 
to  repay,  rather  than  whether  the 
ohligations  should  he  considered 
mortgage-related  obligations.  Therefore, 
the  Bureau  has  addres.sed  the  concerns 
related  to  these  obligations  in  the 
commentarv  to  §  1()20.43(c)(2)(v)  and 
((:)(3). 

In  respon.se  to  the  request  for  feedback 
in  the  2011  ATR  Proposal,  .several 
commenters  addressed  the  proposed 
treatment  of  special  as.sessments.  Unlike 
community  transfer  fees,  which  are 
generally  identified  in  the  deed  or 
master  community  plan,  creditors  may 
encounter  difficulty  determining 
whether  special  as.sessments  exist. 
However,  as  with  similar  charges 
di.scussed  above,  the.se  concerns  relate 
to  determining  the  consumer’s  monthly 
j)ayment  for  mortgage-related 
ohligations.  rather  than  whether  these 
charg(!s  should  he  considered  mortgage- 
related  obligations.  Special  assessments 
may  he  significant  and  may  affect  the 
consumer’s  ability  to  repay  a  mortgage 
loan.  Thus,  the  Bureau  has  concluded 
that  .s])ecial  a.sse.ssments  should  he 
included  in  the  definition  of  mortgage- 
related  ohligations  under  1()20.43(1))(8) 
and  has  addressed  the  concerns  raisjul 
by  commenters  related  to  calculating, 
e.stimating,  or  verifying  these  obligations 
in  the  commentarv  to  §  1020.43(c)(2)(v) 
and  (c)(3). 

New  comment  43(1))(8)-.'S  ex])lains 
that  I?  1020.43(h)(8)  includes  in  the 
evaluation  of  mortgage-related 
ohligations  premiums  and  similar 
charges  identified  in  S  1020.4(1))(.')),  (7), 
(8),  or  (10)  that  are  required  by  the 
creditor.  The.se  premiums  and  similar 
charges  are  mortgag(;-related  obligations 
regardle.ss  of  wheth(;r  the  premium  or 
similar  charge  is  excluded  from  the 
finance  charge  ])ursuant  to  1020.4(d). 
For  exam])le,  a  premium  for  insurance 
against  loss  or  clamage  to  the  property 
written  in  connei:tion  with  the  credit 
tran.saction  is  a  premium  identified  in 
§  1020.4(1))(8).  If  this  pnunium  is 
reriuired  by  the  creditor,  the  premium  is 
a  mortgage-related  obligation  ])ur.suant 
to  §  1020.43(1))(8),  regardless  of  whether 
the  ))remium  is  excluded  from  the 
finance  charge  pursuant  to 

1020.4(d)(2).  (iommenters  did  not 
request  this  guidance  specifically,  hut 
the  Bureau  believes  that  this  comment 
is  needed  to  i)rovide  additional  clarity. 


43(h)(0) 

TILA  section  120C(h)(2)(C)  generally 
defines  “jioints  and  fees”  for  a  tpialified 
mortgage  to  have  the  same  meaning  as 
in  TILA  section  103(hl))(4).  which 
defines  points  and  fees  for  the  j)urj)o.se 
of  determining  whether  a  transaction 
exceeds  the  HOEPA  points  and  fees 
threshold.  Propo.sed  S  220.43(h)(0) 
would  have  provided  that  “points  and 
fees”  has  the  same  meaning  as  in 
§  220.32(h)(1).  The  Bureau  adopts  this 
provision  as  renumbered 

1()20.43(1))(0). 

43(h)(l()) 

Sections  1414.  1431,  and  1432  of  the 
Dodd-Frank  Act  amended  TILA  to 
restrict,  and  in  many  cases,  prohibit  a 
creditor  from  imposing  jjnipayment 
penalties  in  dwelling-secured  credit 
transactions.  TILA  does  not,  however, 
define  the  term  “])re])ayment  penaltv.” 

In  an  effort  to  address  com})rehensively 
prepayment  penalties  in  a  fashion  that 
ea.ses  compliance  burden,  as  discu.ssed 
above,  the  Bureau  is  defining 
prepayment  ])enalty  in  §  l()20.43(h)(l()) 
by  cro.ss-referencing  §  1()20.32(1))(0).  For 
a  full  discussion  of  the  Bureau’s 
apj)roach  to  defining  pnjpayment 
pimalties,  see  ^  1020.32(h)(0),  its 
commentary,  and  the  section-hy-section 
analysis  of  those  provisions  above. 

43(h)(ll) 

TILA  in  .several  instances  uses  the 
term  “reset”  to  refer  to  the  time  at 
which  the  terms  of  a  mortgage  loan  are 
adjn.sted,  usually  resulting  in  higher 
retjuired  j)ayments.  For  example,  TILA 
.section  1 29U(a)(())(E)(ii)  .states  that  a 
creditor  that  refinances  a  loan  may, 
under  certain  conditions,  “consider  if 
the  extension  of  new  credit  woidd 
prevent  a  likely  default  should  the 
original  mortgage  reset  and  give  such 
concerns  a  higher  priority  as  an 
acceptable  underwriting  practice.”  1,5 
IJ.S.C.  1039c(a)(0)(E)(ii).  The  legislative 
history  further  indicates  that,  for 
adjustable-rate  mortgages  with  low, 
fixed  introductoiy  rates.  Congress 
understood  the  term  “re.set”  to  mean  the 
time  at  which  low  introductory  rates 
convert  to  indexed  rates,  resnlting  in 
“significantly  higher  monthly  jjayments 
for  homeowners.” 

Outreach  conducted  prior  to  issuance 
of  the  proj)o.sed  ride  indicated  that  the 
term  “reca.st”  is  typicallv  used  in 
reference  to  the  time  at  which  fully 
amortizing  jiayments  are  required  for 
interest-only  and  negative  amortization 
loans  and  that  the  term  “reset”  is  more 


(^oniin.  on  Fin.  .Sorvs.,  Knport  on  H.K.  172K. 
Moitf^a<>i!  K(!foiin  and  Anti-Frc^datorv  Loiulin}’  Act. 
tl.  Ki!|)I.  >)4.  1 1  nil  Coil}*.,  at  52  (200!)). 
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fr(H|uontly  u.seci  to  indicate  the  time  at 
which  adjustal)le-rate  mortgages  witli  an 
introductory  i'ixect  rate  convert  to  a 
varial)le  rate.  For  sim])licity  and  clarity, 
however,  the  Hoard  proposed  to  use  the 
term  "recast"  to  cover  the  conversion  to 
generally  less  lavorahle  terms  and 
higher  j)ayments  not  only  lor  intenxst- 
only  loans  and  negative  amortization 
loans,  hut  also  tor  adjustahle-rate 
mortgag(;s. 

Proposed  §  22().43(l))(ri)  defined  the 
term  “reca.st,”  which  was  n.sed  in  two 
provisions  of  projiosed  §228.43;  (1) 
i’ropo.sed  §  22(i.43(c)(.'i)(ii)  regarding 
certain  required  payment  calculations 
that  creditors  must  consider  in 
iletermining  a  consumer’s  ability  to 
rej)ay  a  covered  transaction;  and  (2) 
propo.sed  §22(j.43(d)  regarding  jiayment 
(;alculations  recpiired  for  refinancings 
that  are  exempt  from  the  ahility-to-repay 
nHpiirements  in  §  22(). 43(c). 

.S])e{;ifically,  proposed  §228.43(1)1(11) 
defined  the  term  “recast”  as  follows;  (1) 
For  an  adjustahle-rate  mortgage,  as 
defined  in  §  l()28.18(s)(7)(i),"’"  the 
ex])iration  of  the  j)eriod  during  which 
j)ayments  ha.serl  on  the  introdu(;torv 
interest  rate  are  permitted  under  the 
terms  of  the  legal  obligation;  (2)  for  an 
interest -only  loan,  as  defined  in 
§  l()28.18(.s)(7)(iv),"’'  the  ex|)iration  of 
the  period  during  which  interest-onlv 
j)ayments  are  |)ermitted  under  the  terms 
of  the  legal  obligation;  and  (3)  for  a 
negative  amortization  loan,  as  defined 
in  §  l()2(».lH(s)(7)(v).i‘’-  the  expiration  of 
the  period  during  which  negatively 
amortizing  payments  are  ])ermitted 
under  the  terms  of  the  legal  obligation. 

I’roposed  (;omment  43(1)1(1 1)-1 
explained  that  the  date  on  whi(;h  the 
“re(;asf’  occurs  is  the  due  date  of  the 
la.st  Jiionthly  j)ayment  based  on  the 
introductory  fixed  rate,  the  last  interest- 
only  payment,  or  the  last  negatively 
amortizing  payment,  as  a])j)lical)le. 
Propo.sed  comment  43(h)(ll)-l  also 
j)rovided  an  illustration  showing  how  to 
determine  the  date  of  the  recast. 

. .  I(!rm  "inljusliiljlc-rati!  inoiins  a 

transaclion  .saciinMl  1)V  njal  pmporlv  or  a  (Iwnllinf* 
lor  wliich  tlioaiiiuiai  p(!rf:(!nlaK0  ral(!  may  iiicnjasi; 
altor  consummation."  12  (il'K  l()2t>.18(s)(7)(i). 

"Till!  term  "inlorusl-onlv"  means  llial.  niKlur 
till!  terms  ol  tlie  le^al  olili^ation.  one  or  more  ol  tlie 
perioilii:  payments  may  be  applied  solely  to  accrued 
intere.st  and  not  to  loan  princi|)al:  an  "interest-only 
loan"  is  a  loan  that  permits  interest-onlv 
payments."  12  CTR  1020. 18(s|(7l(ivl. 

"‘-"|T|lu!  term  "nej^ative  amortization"  means 
payment  ol  (leriodic  payments  that  will  result  in  an 
increase  in  the  jirincipal  balance  under  the  terms 
of  the  legal  obligation;  the  term  "negative 
amortization  loan"  means  a  loan,  other  than  a 
reverse  mortgage  suhjet:t  to  si!i:tion  l()2(i..'i:i.  that 
providi!s  lor  a  minimum  (leriodic  jiaymenl  that 
covers  only  a  portion  of  the  accrued  interest, 
resulting  in  negative  amortiz.ation."  12  CI’R 
l()2li.l«(s|(7l(v). 


Comiiicntors  did  not  focus  spocifif;ally 
on  the  definition  of  “reca.st,”  excejit  that 
an  a.ssociation  of  State  hiink  regulators 
agreed  with  the  benefit  of  using  a  single 
term  for  the  shift  to  higher  payments  for 
adjustahle-rate,  interest-only,  and 
negative  amortization  loans. 

The  Ilnreau  considers  the  pro])o.sed 
provision  to  he  an  accurate  and 
ajiprojiriate  inqilementation  of  the 
statute.  Ac(;ordingly,  the  Hureau  is 
adojiting  ])ro])osed  §228.43(1)1(11)  as 
])roj)o.sed,  in  renumbered 
§  1028.43(1)1(1 1). 

43(1)1(12) 

New  TILA  .section  129(i(a)(2)  provides 
that  “if  a  creditor  knows,  or  has  reason 
to  know,  that  1  or  more  residential 
mortgage  loans  secured  by  the  same 
dwelling  will  he  niaile  to  the  same 
(;on.sumer.”  that  creditor  must  make  the 
ahility-to-repay  determination  for  “the 
combined  ])ayment.s  of  all  loans  on  the 
same  dwelling  according  to  the  terms  of 
tho.se  loans  and  all  a})])lical)le  taxes, 
insurance  (including  mortgage 
guarantee  insuraiK.e),  and  assessments." 
This  section,  entitled  “multi])le  loans,” 
follows  the  basic  ahility-to-re])ay 
reipiirements  for  a  single  loan,  in  new 
TIl.A  section  12nC(a)(l). 

'I’he  i)roj)osed  rule  im])lemented  the 
main  retpiirement  of  the  “multij)le 
loans”  provision  by  mandating  in 
])ropo.sed  §  228.43(cl(2)(iv)  that  a 
(;reditor,  in  making  its  ahility-to-re])ay 
determination  on  the  primary  loan,  take 
into  ac(;ount  the  j)aynients  on  any 
“simultaneous  loan”  about  whic;!)  the 
creditor  knows  or  has  rea.son  to  know. 
“Simultaneous  loan”  was  defined  in 
propo.sed  §  228.43(h)(12)  as  “another 
covered  transaction  or  home  equity  line 
of  credit  subject  to  §228..')!)  that  will 
he  secured  by  the  .same  dwelling  and 
made  to  the  same  consumer  at  or  before 
consummation  of  the  c;overed 
tran.saction.”  Thus,  although  the  statute 
referred  only  to  clo.sed-end  “residential 
mortgage  loans.”  the  Hoard  ])roi)osed  to 
exj)and  the  requirement  to  include 
consideration  of  simultaneous  HELQCs. 
The  pro])o.sed  definition  did  not  include 
|)re-exi.sting  mortgage  obligations,  which 
would  he  (;on.sidered  as  “current  debt 
obligations”  under  §  1()28.43(c)(2)(vi). 

'rhe  Hoard  cho.se  to  include  HFLCKls 
in  the  definition  of  “simultaneous  loan” 
because  it  believed  that  new  TILA 
section  129(l(a)(2)  was  meant  to  help 
ensure  that  (;reditors  a(;count  for  the 
increased  risk  of  consumer  deliiKjuency 
or  default  on  the  covered  tiansaction 
where  more  than  one  loan  .secured  by 
the  same  dwelling  is  originated 
(;oncurrently.  The  Hoard  believed  that 

''•■'Till!  Hoarir.s  ii22().5h  was  lOfaHliliocI  in  Ihi! 
Huroau’s  Ri!f>ulalii)n  /.  as  §  1021). 40. 


this  in(;reased  risk  would  he  present 
whether  the  other  mortgage  obligation 
was  a  closed-end  credit  obligation  or  a 
HFLOCL  For  these  reasons,  and  .several 
others  exi)lained  in  detail  below,  the 
Hoard  propo.sed  to  use  its  exce])tion  and 
adjustment  authority  under  TILA 
.section  l().'j(a)  to  include  MELOds 
within  the  scope  of  new  flLA  .section 
129(:(a)(2).  78  FR  27417-27418.  Hecau.se 
one  of  the  main  reasons  for  including 
lIELOCs  was  the  likelihood  of  a 
consumer  drawing  on  the  credit  line  to 
j)rovide  the  down  payment  in  a 
])urchase  transaction,  the  Hoard 
.solicited  comment  on  whether  this 
exception  shoukl  he  limited  to  purchase 
tiansactions. 

TILA  section  lO.lla),  as  amended  by 
section  llOOA  of  the  Dodd-Frank  Act, 
authorized  the  Hoanl,  and  now  the 
Hureau,  to  presc:ril)e  regulations  to  carry 
out  the  purposes  of 'FILA  and 
Regulation  Z,  to  prevent  circumvention 
or  evasion,  or  to  facilitate  com])lian(;e. 

I.")  IJ.S.C.  1804(a).  'Die  inclusion  of 
lIELOCs  was  further  su])ported  by  the 
Hoard’s  authority  under  TILA  section 
129H(e)  to  condition  terms,  acts  or 
practices  relating  to  residential  mortgage 
loans  that  the  Hoai’d  found  ne(;es.sarv  or 
])roi)er  to  effectuate  the  pur])ose.s  of 
TILA.  I.!  U.S.C.  1839h(e).  One  ])ur])o.se 
of  the  statute  is  set  forth  in  ’FIL/X  section 
12‘)H(al(2l,  which  states  that  “lilt  is  the 
j)ur])o.se||  of  *  *  *  [Slection  129C  to 
assure  that  consumers  are  offered  and 
receive  residential  mortgage  loans  on 
terms  that  reasonably  reflect  their  ability 
to  repay  the  loans.”  18  U.S.C.  18391). 

I’or  the  reasons  stated  below,  the  Hoard 
believed  that  recpiiring  creditors  to 
consider  simultaneous  loans  that  are 
lIELOCs  for  i)urpo.se.s  of  TILA  .section 
129C(a)(2)  wonhl  help  to  ensure  that 
consumers  are  offered,  and  receive, 
loans  on  terms  that  reasonably  reflec:t 
their  ability  to  renay. 

First,  the  Hoard  ])roposed  in 
§  228.43(c)(2)(vi)  that  the  (;reditor  mu.st 
consider  current  debt  obligations  in 
determining  a  consumer’s  ability  to 
repay  a  covered  transaction.  Consistent 
with  current  §  l()28.34(a)(4l,  proposed 
§  228.43(c)(2)(vil  would  not  have 
distingui.shed  between  ])re-exi.sting 
clo.sed-end  and  o])en-end  mortgage 
obligations.  'Fhe  Hoard  believed 
c;onsistency  required  that  it  take  the 
same  aj)])roach  when  determining  how 
to  consider  mortgage  obligations  that 
ct)me  into  existence  concurrently  with  a 
first-lien  loan  as  would  he  taken  for  ])re- 
exi.sting  mortgage  obligations,  whether 
the  first-lien  is  a  purchase  or  non- 
j)urcha.se  tran.sa(;tion  (/.e.,  refinancing). 
Including  HELQCs  in  the  ])roposed 
definition  of  “simultaneous  loan”  for 
purj)ose.s  of  TILA  section  129C(a)(2)  was 
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also  considered  generally  consi.stent 
with  curnait  comment  34(a)(4)-3.  and 
the  20(H>  Nontraditional  Mortgage 
(hiidance  regarding  simultaneous 
.second-lien  loans. 

S(!Cond,  data  indicate  that  where  a 
siihordinate  loan  is  originated 
concurrently  with  a  first-lien  loan  to 
provide  some  or  all  of  the  down 
jjayment  (i.e.,  a  “piggyback  loan”),  the 
default  rate  on  the  first-lien  loan 
incaea.ses  significantly,  and  in  direct 
correlation  to  increasing  comhined  loan- 
to-value  ratios.'"'’  The  data  does  not 
distingiii.sh  between  “])iggyt)ack  h)ans” 
that  are  closed-end  or  open-end  credit 
transactions,  or  between  purchase  and 
non-purchase  tran.sactions.  However, 
empirical  evidence  demonstrates  that 
apj)roximately  (it)  percent  of  consumers 
who  oj)en  a  IIELCIC  concurrently  with 
a  first-lien  loan  borrow  again.st  the  line 
of  credit  at  the  time  of  origination,""’ 
suggesting  that  in  many  cases  the 
HELOC  may  he  used  to  provide  some, 
or  all,  of  the  down  payment  on  the  first- 
lien  loan. 

'rhe  Board  recognized  that  consumers 
have  varied  reasons  for  originating  a 
HELOC  concurrently  with  the  first-lien 
loan,  for  example,  to  reduce  overall 
c:losing  costs  or  for  the  convenience  of 
having  access  to  an  available  credit  Hik; 
in  the  future.  However,  the  Board 
believed  concerns  relating  to  HELOCs 
originated  concurrently  for  savings  or 
convenience,  and  not  to  ])rovide 
payment  towards  the  first-lien  home 
purchase  loan,  might  he  mitigated  hv 
the  Board’s  |n'oj)osal  to  recjuire  that  a 
creditor  consider  the  periodic  payment 
on  the  simultaneous  loan  based  on  the 
actual  amount  drawn  from  the  credit 
line  by  the  consumer.  .See  ])roj)osed 
§  22(i.43(c)(B)(ii),  di.scussing  payment 
calculation  rec|uirements  for 
simultaneous  loans  that  are  HELOCs. 
Still,  the  Board  recognized  that  in  the 
case  of  a  non-jmrchase  tran.saction  (e.g., 
a  refinancing)  a  simultaneous  loan  that 
is  a  HELOC  might  he  unlikely  to  he 
originated  and  drawn  u})on  to  provide 
|)ayment  towards  the  first-lien  loan. 


.SVf?  2()()(i  Noiiti'cidilioiicil  Moilf^aso  (tiiidanco. 
71  I-'K  .SHOOd.  5a(il4  (Oct.  4.  2()()(i). 

KristopluM’  (anardi  (4  at..  Makiii}’  Simsi;  of  llu^ 
Sulyprinw  Crisis.  Brookings  I’apors  on  Boon. 
Activity  (Fall  2()im),  at  40  tl)l.:i. 

“"‘Tlu!  Board  conducted  indo|)ondont  analysis 
usina  data  olitainod  from  the  FKBNY  (ionsunKM' 
(irodit  I’anol  to  dotiainino  the  proportion  of 
pi^Syback  HBLCKis  takem  out  in  the  same  month  as 
the  lirst-lion  loan  that  have  a  draw  at  the  tiino  of 
origination.  Data  used  was  oxtratlod  from  credit 
rticord  data  in  years  200:t  through  2010.  .See 
Donghoon  Lee  and  Wilhiut  van  dm'  Klaauw.  An 
Inlrntlnclion  to  Iha  FlilLW  Consnnwr  Civdit  Paiwl 
(F(!d.  Reserve  Bd.  Of  N.Y.C..  .Staff  Rei)t.  No.  470. 
2010),  available  at  hltp://(lot(i.no\\Tovkfc.(l.org/ 
rosoar(:li/sloff_n!poiis/sr-47f).p(lf(]mn  k\\nf!,  further 
description  of  the  database). 


except  perhajis  towards  closing  costs. 
Thus,  the  Board  solicited  comment  on 
whether  it  should  narrow  the 
re(|uirement  to  consider  simultaneous 
loans  that  are  HELOCs  to  apply  only  to 
purchase  transactions. 

Third,  in  developing  this  projio.sal 
Board  staff  conducted  outreach  with  a 
variety  of  particijiiuits  that  consi.stentlv 
expre.s.sed  the  view  that  second-lien 
loans  significantly  impact  a  consumer’s 
performance  on  the  first-lien  loan,  and 
that  many  second-lien  loans  are 
HEf.OCis.  One  indu.stry  participant 
explained  that  the  vast  majority  of 
“piggyback  loans”  it  originated  were 
HELC)Cs  that  were  fully  drawn  at  the 
time  of  origination  and  used  to  assist  in 
the  first-lien  purchase  transaction. 
Another  outreach  jiarticipaiit  stated  that 
HELOCs  make  up  ajijiroximatelv  90 
percent  of  its  simultaneous  loan  book- 
of-husiness.  IndiKstry  outreach 
particijiants  generally  indicated  that  it  is 
a  caimmtly  accejited  underwriting 
practice  to  include  HELtiCs  in  the 
rejiayment  ability  as.sessment  on  the 
fir.st-lien  loan,  and  generally  confirmed 
that  the  majority  of  simultaneous  liens 
considered  during  the  underwriting 
process  are  HELOCs.  For  these  rea.sons, 
the  Board  ])roj)osed  to  use  its  authority 
under  TILA  sections  lO.'ita)  and  129B(e) 
to  broaden  the  scope  of  TILA  section 
129C(a)(2),  and  accordingly  jiroposed  to 
define  the  term  “simultaneous  loan”  to 
include  HELOCs. 

Frojio.sed  comment  43(h)(12)-l 
clarified  that  the  definition  of 
“simultaneous  loan”  includes  any  loan 
that  meets  the  definition,  whether  made 
by  the  same  creditor  or  a  third-party 
creditor,  and  jirovides  an  illustrative 
example  of  this  principle. 

Fropo.sed  comment  43(h)(12)-2 
further  clarified  the  meaning  of  the  term 
“same  consumer,”  and  explained  that 
for  purposes  of  the  definition  of 
“simultaneous  loan,”  the  term  “same 
consumer”  would  include  anv 
consumer,  as  that  term  is  defined  in 
§  l()2n.2(a)(ll),  that  enters  into  a  loan 
that  is  a  covered  transaction  and  also 
enters  into  another  loan  (e.g.,  a  .second- 
lien  covered  tran.saction  or  HELOC) 
secured  by  the  .same  dwelling.  This 
comment  further  exjilained  that  where 
two  or  more  consumers  enter  into  a 
legal  obligation  that  is  a  covered 
tran.saction,  hut  only  one  of  them  enters 
into  another  loan  .secured  by  the  same 
dwelling,  the  “same  consumer" 
includes  the  person  that  has  entered 
into  both  legal  obligations.  'Fhe  Board 
believed  this  comment  would  reflect 
statutory  intent  to  include  any  loan  that 
could  impact  the  consumer’s  ability  to 
repay  the  covered  transaction  according 
to  its  terms  (/.e.,  to  require  the  creditor 


to  consider  the  comhined  payment 
obligations  of  the  consumer(.s)  obligated 
to  repay  the  covered  tran.saction).  See 
TILA  {?‘l29C(a)(2). 

Both  industry  and  consumer  advocate 
comment ers  overwhelminglv  supported 
inclusion  of  HELOCls  as  simultaneous 
loans,  with  only  one  indu.strv 
commenter  objecting.  The  objecting 
commenter  stated  that  there  was  no 
jiersuasive  jiolicy  argument  for 
deviating  from  the  statute,  hut  did  not 
provide  any  reason  to  believe  that 
concurrent  HELOCs  are  less  relevant  to 
an  as.sessment  of  a  consumer’s  ability  to 
rejiay  than  concurrent  closed-end 
second  liens.  As  explained  in  the 
projio.sed  rule,  most  indu.stry 
participants  are  alreaily  considering 
liELOCs  in  the  underwriting  of  senior- 
lien  loans  on  the  same  property.  78  FR 
27418. 

For  the  reasons  set  forth  by  the  Board 
and  discais.sed  above,  the  Bureau  has 
determined  that  inclusion  of  HELOCs  in 
the  definition  of  simultaneous  loans  is 
an  ajijirojiriate  use  of  its  TILA  authority 
to  make  adjustments  and  additional 
reiiuirements. 

TILA  section  lO.IJa).  as  amended  hv 
section  llOOA  of  the  Dodd-Frank  Act, 
authorizes  the  Bureau  to  prescribe 
regulations  that  may  contain  such 
additional  requirements,  classifications, 
differentiations,  or  other  jirovisions,  and 
may  jirovide  for  such  adjustments  and 
exceptions  for  all  or  any  class  of 
tran.sactions,  as  in  the  judgment  of  the 
Bureau  are  nec:es.sary  or  jiroper  to 
effectuate  the  jmrjioses  of  TILA.  to 
prevent  circumvention  or  evasion  of 
TILA.  or  to  facilitate  compliance  with 
'FILA.  1.')  IJ.S.C.  18()4(a).  The  Bureau 
finds  that  the  inclusion  of  HELOCs  is 
necessary  and  proper  to  effectuate  the 
jmrposes  of  TILA.  The  inclusion  of 
HELOCs  is  further  supported  by  the 
Bureau’s  authority  uncler  TILA  section 
129B{e)  to  condition  terms,  acts  or 
practices  relating  to  residential  mortgage 
loans  that  the  Bureau  finds  necessary  or 
proper  to  effectuate  the  jmrjioses  of 
TILA.  l.'i  IJ.S.C.  I(j39h(e).  TILA  section 
129B(a)(2)  states  that  “|i|t  is  the 
purjiosell  of  *  *  *  (Sjection  129CJ  to 
assure  that  consumers  are  offered  and 
receive  residential  mortgage  loans  on 
terms  that  rea.sonahlv  reflect  their  ahilitv 
to  repay  the  loans.”  13  IJ.S.C.  1839h. 
Inclusion  of  HELOCJs  as  simultaneous 
loans  will  help  to  carry  out  this  purpose 
of  TILA  by  helping  to  en.sure  that 
consumers  receive  loans  on  affordable 
terms,  as  further  explained  above. 

Accordingly,  the  Bureau  is  adojiting 
§  l()2(i.43(h)(12)  and  associated 
commentary  as  projiosed,  with 
clarifying  edits  to  ensure  that 
simultaneous  loans  .scheduled  after 


Federal  Register / Vol.  78,  No.  20 / Wednesday.  January  30,  2013 /Rules  and  Regulations 


6459 


consummation  will  be  considered  in 
determining  ability  to  repay. 

43(1)1(131 

TILA  section  129(;(al(ll  retjnires  that 
a  creditor  determine  a  consumer’s 
repayment  ability  using  “verilied  and 
documented  intbrmation."  and  'I'lLA 
section  120(i(al(4l  sj)ecirically  recjnires 
tbe  creditor  to  verity  a  consumer's 
income  or  assets  relied  on  to  determine 
r(!payment  ability  using  a  consumer's 
tax  return  or  “tbird-party  documents” 
that  provide  reasonably  reliable 
evidence  of  tbe  consumer’s  income  or 
assets,  as  discns.sed  in  detail  below  in 
the  .section-by-section  analysis  of 
§  l()2(i.43(cl(3l  and  (4l.  The  Board 
])ropo.se(l  to  define  the  term  “tbird-party 
record”  to  mean:  (ll  A  docannent  or 
other  record  prej)ared  or  reviewed  by  a 
per.son  other  than  the  consumer,  the 
creditor,  any  mortgage  broker,  as 
defined  in  §  l()2H.3()(al(2l,  or  any  agent 
of  the  creditor  or  mortgage  broker;  (2l  a 
copy  of  a  tax  return  filed  with  the 
Internal  Revenue  Service  or  a  state 
taxing  anthority;  (3l  a  record  tbe 
creditor  maintains  for  an  account  of  tbe 
consumer  held  by  tbe  creditor;  or  (4l  if 
tbe  consumer  is  an  employee;  of  tbe 
creditor  or  tbe  mortgage  broker,  a 
document  or  other  r(;cord  regarding  the 
consumer’s  employment  status  or 
income.  The  Board  explained  that,  in 
g(;neral.  a  creditor  sbonld  n;fer  to 
reasonably  reliable  records  pr(;par(;d  bv 
or  reviewed  by  a  third  party  to  verify 
n;])ayment  ability  under  TILA  section 
12t)(;(al.  a  principle  consistent  with 
verification  n;(jnirements  previonslv 
outlined  nnd(;r  tbe  Board’s  2008  HOEBA 
Final  Rule.  See  §  l()2(i.34(al(4l(iil. 

(iommenters  generally  snp])orted  the 
Board’s  broad  definition  of  a  tbird-])arty 
record  as  a  reasonable  definition  that 
allows  a  creditor  to  use  a  wide  varietv 
of  documents  and  sources,  while 
ensuring  that  the  consumer  does  not 
r(;main  the  sole  source  of  information. 
.Some  consumer  ad\'oc:ates,  however. 
cantion(;d  the  Bureau  again.st  relying 
upon  tax  records  to  j)rovide  a  basis  for 
verifying  income  history,  j)nrsnant  to 
amended  TILA  section  12t)C(a)(4)(A),  to 
avoid  penalizing  consumers  who  may 
not  have  access  to  accurate  tax  records. 
The  Bureau  does  not  address  comments 
with  respect  to  consumers  who  may  not 
maintain  ac:cnrate  tax  records  because 
the  definition  provid(;d  in 
102n.43(b)(13l  of  third-])arty  record 
merely  ensures  that  a  creditor  may  use 
any  of  a  wide  variety  of  documents, 
including  tax  records,  as  a  method  of 
income  verification  without  mandating 
their  use.  Rather  than  rely  solely  on  tax 
records,  for  example,  a  creditor  might 
look  to  other  third-party  records  for 


verification  pnr])ose.s,  including  the 
creditor’s  n;cords  regarding  a 
consumer’s  savings  account  held  by  tbe 
creditor,  whicb  (|nalifies  as  a  third-party 
record  under  §  l()2().43(b](13)(iii),  or 
employment  records  for  a  consumer 
employed  by  the  cr(;ditor,  which 
(jnalifies  as  a  third-partv  record  under 
Sl()2().43(b)(13)(iv). 

The  Board  propos(;d  comment 
43(b)(13)-l  to  clarify  that  third-party 
records  would  include  records 
transmitted  or  viewed  electronically,  for 
example,  a  credit  report  j)rei)ared  by  a 
consumer  re|)orting  agency  and 
transmitted  or  viewed  elec;tronically. 

Tbe  Bureau  did  not  receive  significant 
feedback  on  the  proposed  comment  and 
is  adopting  the  comment  largely  as 
projjosed.  The  Bnn;an  is  clarifying  that 
an  electronic  third-party  record  should 
be  transmitted  elec:tronically.  such  as 
via  email  or  if  the  creditor  is  able  to 
click  on  a  .secure  byj)erlink  to  access  a 
consumer’s  credit  report.  Tbe  Bureau  is 
making  tins  slight  clarification  to 
convey  that  men;  viewing  of  a  record, 
without  the  ability  to  captnn;  or 
maintain  tbe  record,  would  likely  lx; 
problematic  with  respect  to  record 
retention  nnd(;r  ^  l()2(j.2r)(a)  and  (c). 
While  it  .seems  nnlik(;ly  that  an 
electronic  record  coidd  be  viewed 
witbont  b(;ing  transmitt(;d  as  well,  tin; 
Bureau  is  making  this  alt(;ration  to  avoid 
any  confusion. 

"I’lie  Bureau  is  adopting  the  r(;maining 
comments  to  43(b)(13)  largely  as 
l)ro])osed  by  the  Board.  The.se  comments 
did  not  (;licit  significant  iniblic 
feedback.  Comment  43(b)(13)-l  a.ssnres 
creditors  that  a  third-party  record  may 
be  transmitted  electronicallv.  Comment 
43(1)1(1 3)-2  ex])lains  that  a  third-j)arty 
record  includes  a  form  a  cr(;ditor 
provides  to  a  third  party  for  j)roviding 
information,  even  if  the  creditor 
completes  parts  of  the  form  unrelated  to 
the  information  .sought.  Thus,  for 
example,  a  creclitor  may  send  a 
Wehform,  or  mall  a  j)a))er  form,  created 
by  the  creditor,  to  a  consumer’s  current 
employer,  on  which  the  em])loyer  could 
check  a  box  that  indicat(;s  that  the 
consumer  works  for  the  (;uiployer.  The 
cn;ditor  may  even  elect  to  fill  in  the 
creditor’s  name,  or  other  ])ortions  of  the 
form,  so  long  as  tho.se  portions  are 
unr(;laled  to  the  information  that  the 
creditor  .s(;eks  to  verify,  such  as  income 
or  employment  status. 

C.omment  43(b)(13)(il-l  clarifies  that 
a  third-j)arty  record  includes  a 
document  or  other  r(;cord  prej)ari;d  by 
the  consumer,  the  cr(;ditor.  the  mortgage 
broker,  or  au  agent  of  the  creditor  or 
mortgage  broker,  if  the  record  is 
reviewed  by  a  third  i)arty.  For  example, 
a  profit-and-lo.ss  statement  pr(;pared  bv 


a  .self-em])loyed  consumer  and  reviewed 
by  a  third-party  accountant  is  a  third- 
])arty  record  und(;r  ^  l()2().43(b)(13)(i). 

The  Bureau  is  including  comment 
43(b)(13)(il-1  to  explain  how  some  fir.st- 
party  records,  e.g.,  documents  originally 
prepar(;d  by  the  consum(;r,  may  become 
third-j)arty  records  by  virtue  of  an 
appropriate,  disinterest(;d  third-])artv’s 
review  or  audit.  It  is  tbe  third  ])arty 
review,  the  Bureau  believes,  that 
provid(;s  reasonably  reliable  evidence  of 
the  underlying  information  in  the 
document,  just  as  if  the  document  were 
originally  ])repared  by  the  third  ])arty. 
Moreover,  this  clarification  allows  the 
creditor  to  consult  a  wider  variety  of 
documents  in  its  determination  of  a 
consumer’s  ability  to  repay.  Creditors 
sbould  be  cautioned  not  to  assume, 
however,  that  merely  because  a 
document  is  a  third-])arty  record  as 
defined  by  §  l()2().43(b)(13),  and  the 
creditor  uses  the  informatiou  provided 
by  that  doc:umeut  to  make  a 
determination  as  to  whether  the 
consumer  will  have  a  reasonable  ability 
to  r(;pay  the  loan  according  to  its  terms, 
that  the  creditor  has  satisfied  the 
ri;(iuirem(;nts  of  this  rule.  The  creditor 
also  must  make  a  reasonahle  and  good 
faith  determination  at  or  before 
consummation  that  the  consumer  will 
have  a  reasonahle  ahility,  at  the  time  of 
consummation,  to  repay  the  loan 
according  to  its  terms.  For  a  full 
discussion  of  the  Bureau’s  aj)proach  ti) 
this  determination,  see  1()2().43(c)(l ), 
its  commentary,  and  the  section-hy- 
section  analysis  of  those  provisions 
below. 

Finally,  comment  43(b)(l  3)(iii)-1 
clarifies  that  a  third-])arty  record 
includes  a  record  that  the  creditor 
maintains  for  the  consumer’s  acc:ount. 
Such  examj)les  might  include  records  of 
a  checking  account,  savings  account, 
and  retirement  account  that  the 
consumer  holds,  or  has  held,  with  the 
creditor.  Comment  43(b)(13)(iii)-1  also 
l)rovides  the  example  of  a  creditor’s 
records  for  an  ac:count  related  to  a 
consumer's  outstanding  obligations  to 
the  creditor,  sut:h  as  the  creditor’s 
r(;cords  Ibi-  a  first-lien  mortgage  to  a 
consumer  who  ap])lie.s  for  a 
suhordiuate-lien  home  ecjuity  loan.  This 
comment  helps  assure  industry  that 
such  records  are  a  legitimate  basis  for 
determining  a  consumer’s  ability  to 
r(;])ay,  aud/or  for  verifving  income  and 
as.sets  becan.se  it  is  unlikely  to  be  in  a 
creditor’s  interest  to  falsify  such  records 
for  purposes  of  .satisfying 
S  102().43(b)(13).  as  falsifying  rec:ords 
would  violate  the  good  faith 
re(]uiremeut  of  §  1()2(). 43(c)(1).  In 
addition,  this  comment  should  help 


6460 


Federal  Register / Vol.  78,  No.  20 / Wednesday,  January  30,  201 3 /Rules  and  Regulations 


assure  creditors  that  tlie  rule  does  not 
inhibit  a  creditor’s  ability  to  “cross-sell” 
products  to  consumers,  hv  avoiding 
placing  the  creditor  at  a  disadvantage 
with  respect  to  verifying  a  consumer’s 
information  hv  virtue  of  the  creditor’s 
existing  relationshi])  with  the  consumer. 

43(c)  Repayment  Ability 

As  enacted  by  the  Dodd-l''rank  Act, 
TILA  section  129C(a)(1)  provides  that 
no  cnulitor  may  make  a  residential 
mortgage  loan  unless  the  creditor  makes 
a  reasonable  and  good  faith 
determination,  based  on  verified  and 
documented  information,  that,  at  the 
time  the  loan  is  consummated,  the 
consumer  has  a  reasonable  ability  to 
repay  the  loan  according  to  its  terms 
and  all  ajjplicahle  taxes,  insurance,  and 
assessments.  TILA  section  129C(a](2) 
extends  the  same  recpiirement  to  a 
combination  of  multiple  residential 
mortgage  loans  secaired  by  the  same 
dwelling  where  the  creditor  knows  or 
has  reason  to  know  that  such  loans  will 
he  made  to  the  same  consumer.  TILA 
sections  12{)(i(a)(3)  and  (a)(4)  specify 
factors  that  must  he  considered  in 
determining  a  consumer’s  ability  to 
re])ay  and  verification  nuiuirements  for 
income  and  assets  considered  as  ])art  of 
that  determination.  Rro])osed  S22().43(c) 
would  have  im])lemented  TILA  section 
12{)C:(a)(1)  through  (4)  in  a  manner 
.substantially  similar  to  the  .statute. 

Proposed  22(i. 43(c)(1)  would  have 
implemented  the  recjuirement  in  'I’lLA 
.section  12‘)('.(a)(l)  that  creditors  make  a 
reasonable  and  good  faith  iletermination 
that  a  consumer  will  have  a  niasonahle 
ability  to  rej)ay  the  loan  according  to  its 
terms.  Proposed  §  220. 43(c)(2)  would 
have  required  creditors  to  consider  the 
following  factors  in  making  a 
determination  of  repayment  ability,  as 
nupnred  by  TILA  section  12yC(a)(l) 
through  (3):  the  consumer’s  current  or 
reasonably  expected  income  or  assets 
(other  than  the  jjroperty  that  secures  the 
loan):  the  consumer’s  employment 
.status,  if  the  creditor  relies  on 
employment  income;  the  consumer’s 
monthly  payment  on  the  loan:  the 
consumer’s  monthly  payment  on  anv 
simultaneous  loan  that  the  creditor 
knows  or  has  reason  to  know  will  he 
made;  the  consumer’s  monthly  ])ayment 
for  mortgage-related  obligations;  the 
consumer’s  current  debt  obligations; 
and  the  consumer’s  monthly  deht-to- 
income  ratio  or  residual  income. 
Proj)osed  §  22h.43(c)(3)  would  have 
nKpiired  that  creditors  verify  the 
information  they  use  in  making  an 
ability-to-repay  determination  using 
third-jiarty  records,  as  required  by  TILA 
.section  129(i(a)(l).  Projjo.sed 
§  228. 43(c)(4)  would  have  specified 


methods  for  verifying  income  and  assets 
as  required  by  TILA  .section  129(:(a)(l) 
and  (4).  Proposed  22().43(c)(.'j)  and  (8) 
would  have  specified  how  to  calculate 
the  monthly  mortgage  and  simultaneous 
loan  payments  reciuired  to  he 
considered  under  proposed 
S  228.43(c)(2).  Proposed  ^  228.43(c)(7) 
would  have  specified  how  to  calcidate 
the  monthly  deht-to-income  ratio  or 
monthly  residual  income  recjuired  to  he 
consid(!red  under  j)roposed 
§  228.43(c)(2).  As  discussed  in  detail 
below,  the  Hureau  is  ado])ting 
§  1028. 43(c)  suhstantially  as  proposed, 
with  various  modifications  and 
clarifications. 

Pro])osed  comment  43(c)-1  would 
have  indicated  that  creditors  may  look 
to  widely  accejitcid  governmental  or 
nongovernmental  underwriting 
standards,  such  as  the  handbook  on 
Mortgagee  Credit  Analysis  for  Mortgage 
Insurance  on  One-  to  Four-Unit 
Mortgage  Loans  issued  hv  FHA.  to 
evaluate  a  consumer’s  ability  to  re))ay. 
The  propo.s(ul  comment  would  have 
stated  that  creditors  may  look  to  such 
.standards  in  determining,  for  example, 
whether  to  classify  particular  inflows, 
obligations,  or  projjerty  as  “income,” 
"debt,”  or  “a.ssets”;  factors  to  consider 
in  evaluating  the  income  of  a  .self- 
emj)loyed  or  .seasonallv  em])loved 
consumer;  or  factors  to  consider  in 
evaluating  the  cnnlit  historv  of  a 
consumer  who  has  obtained  few  or  no 
extensions  of  traditional  “credit”  as 
defined  in  §  1()28.2(a)(14).  In  the 
Suj)j)lemental  Information  regarding 
proposed  comment  43(c)-1,  the  Board 
stated  that  the  pro])o.sed  rule  and 
commentarv  were  intended  to  jirovide 
flexibility  in  underwriting  standards  so 
that  creditors  could  adapt  their 
underwriting  jirocesses  to  a  consumer’s 
particular  circumstances.  The  Board 
stated  its  belief  that  such  llexihility  is 
necessary  because  the  ride  covers  such 
a  wide  variety  of  consumers  and 
mortgage  products. 

Gommenters  generally  siqiported 
giving  creditors  significant  flexibility  to 
develoj)  and  ap|)ly  their  own 
underwriting  standards.  Howevi'r, 
commenters  had  concerns  regarding  the 
specific  a])])roach  taken  in  proposed 
comment  43(c)-1.  Commenters  raised  a 
numh(;r  of  que.stions  about  what  kinds 
of  underwriting  standards  might  he 
considered  widely  accepted,  such  as 
whether  a  creditor’s  jiroprietary 
underwriting  standards  coidd  ever  he 
considered  widely  accepted, 
(iommenters  also  were  uncertain 
whether  the  jiroposed  comment 
required  creditors  to  adopt  particular 
goverumental  uuderwriting  standards  in 
their  entirety  and  requested  clarification 


on  that  point.  At  least  one  commenter, 
an  indu.stry  trade  grouj),  noted  that 
FHA-insured  loans  constitute  a  .small 
percentage  of  the  mortgage  market  and 
(]uestioned  whether  FHA  underwriting 
.standards  therefore  are  widely  accepted. 
This  c.ommenter  also  (juestioned 
whether  it  is  a])])roj)riate  to  encourage 
creditors  to  ajiplv  FHA  underwriting 
standards  other  than  with  respect  to 
l-’HA-in.sured  loans,  as  FHA  jirograms 
are  generally  designed  to  make  mortgage 
credit  available  in  circumstances  where 
jirivate  creditors  are  unwilling  to  extend 
such  credit  without  a  government 
guarantee.  Finally,  consumer  group 
commenters  asserted  that  underwriting 
standards  do  not  accurately  determine 
ability  to  nipay  merely  because  thev  are 
widely  acciipted  and  pointed  to  the 
widespread  proliferation  of  lax 
underwriting  .standards  that  predated 
the  recent  financial  crisis. 

The  Bureau  believes  that  the  Board 
did  not  intend  to  recjuire  creditors  to  use 
any  particular  governmental 
underwriting  standards,  including  FHA 
standards,  in  their  entirety  or  to  prohibit 
creilitors  from  using  proprietary 
underwriting  .standards.  The  Bureau 
al.so  does  not  believe  that  the  Board 
intended  to  endorse  lax  underwriting 
standards  on  the  basis  that  tho.se 
standards  may  he  prevalent  in  the 
mortgage  market  at  a  iiarticular  time. 

The  Bureau  therefore  is  adopting  two 
new  comments  to  provide  greater  clarity 
regarding  the  role  of  underwriting 
standards  in  ahility-to-repay 
determinations  and  is  not  adojiting 
pro]K)sed  comment  43(c)-1. 

The  Bureau  is  i:oncerned  ha.sed  on  the 
comments  received  that  referring 
creditors  to  widely  accepted 
governmental  and  nongovernmental 
underwriting  .standards  could  lead  to 
undesirable  misinterpretations  and 
confusion.  The  di.scu.ssion  of  widely 
accepted  .standards  in  proposed 
comment  43(c)-1  could  he 
misinterpreted  to  suggest  that  the 
uuderwriting  .standards  of  any  single 
market  participant  with  a  large  market 
share  are  widely  accejited  and  therefore 
to  he  emulated.  The  widelv  accepted 
standard  al.so  conld  he  misinterpreted  to 
indicate  that  proprietary  underwriting 
standards  cannot  yield  reasonable,  good 
faith  determinations  of  a  consumer’s 
ability  to  repay  because  thev  are  unique 
to  a  particular  creditor  and  not 
employed  throughout  the  mortgage 
market.  Similarly,  the  widely  accejited 
.standard  coidd  he  misinterpreted  to 
encourage  a  creditor  that  lends  in  a 
limited  geographic  area  or  in  a 
particidar  market  niche  to  apjily  widely 
accejited  underwriting  standards  that 


Federal  Register / Vol.  78,  No.  20 / Wednesday,  January  30,  201 3 /Rules  and  Regulations 


6461 


are  inappropriate  for  that  particular 
creditor's  loans. 

The  Onrean  also  is  conc(!rned  that 
evaluating  underwriting  standards 
based  on  whether  they  ani  widely 
accepted  could  hav(!  other  un(lesiral)le 
consequences.  In  a  market  bubble  or 
economic  crisis,  many  creditors  may 
change  their  nnderwriting  standards  in 
similar  ways,  leading  to  widely 
accepted  underwriting  standards 
Ixicoming  unreasonably  lax  or 
unreasonably  tight.  A  regulatory 
directive  to  use  nnderwriting  standards 
that  are  widely  accepted  could 
exac{;rhat(;  those  effects.  Also,  referring 
creditors  to  widely  accepted 
governmental  and  nongovernmental 
nnderwriting  .standards  could  hinder 
creditors’  ability  to  respond  to  changing 
market  and  economic  conditions  and 
.stifle  market  growth  and  positive 
innovation. 

Finally,  the  Bureau  is  concerned  that 
focusing  on  whether  underwriting 
standards  are  widely  accejjted  could 
distract  creditors  from  focusing  on  tlieir 
obligation  under  TILA  .section  129C  and 
^  l()2(i.43{c)  to  make  al)ility-to-re])ay 
determinations  that  are  reasonable  and 
in  good  faith.  The  Bureau  believes  that 
a  cnulitor's  underwriting  standards  are 
an  important  factor  in  making 
rea.sonahle  and  good  faith  ahilitv-to- 
nqjay  determinations.  However,  how 
those  standards  an;  ap])lied  to  the 
individual  facts  and  circumstances  of  a 
particular  extension  of  credit  is  ecpially 
or  more  important. 

In  light  ofthe.se  issues,  the  Bunnm  is 
not  adopting  proposed  comment  43(c)— 

1.  Instead,  the  Bnnuni  is  adopting  two 
new  comments,  comment  43(c)(1)-l  and 
comment  43(c)(2)-l.  New  comment 
43(c)(l)-l  clarifies  that  creditors  are 
l)ermitted  to  develop  and  apply  their 
own  nnderwriting  standards  as  long  as 
tho.se  standards  lead  to  al)ilitv-to-re])ay 
determinations  that  are  rea.sonahle  and 
in  good  faith.  New  comment  43(c)(2)-l 
clarifies  that  creditors  are  permitted  to 
use  their  own  definitions  and  other 
technical  nnderwriting  criteria  and 
notes  that  underwriting  guidelines 
issued  by  governmental  entities  such  as 
the  FHA  are  a  .source  to  which  creditors 
may  refer  for  guidance  on  definitions 
and  technical  underwriting  criteria. 
The.se  comments  an;  discussed  below  in 
the  section-hy-section  of  §  l()2{i.43(c)(l ) 
and  (2). 

43(c)(1)  (leneral  Requirement 

l^ropo.sed  §  22(i. 43(c)(1)  would  have 
implemented  TILA  .section  129(](a)(l) 
by  providing  that  a  creditor  shall  not 
make  a  loan  that  is  a  covered  transaction 
nnle.ss  the  creditor  makes  a  rea.sonahle 
and  good  faith  determination  at  or 


before  consummation  that  the  consumer 
will  have  a  rea.sonahle  ability,  at  tin; 
time  of  consummation,  to  repay  tlie  loan 
according  to  its  terms,  including  any 
mortgage-related  obligations. 

(^oimmaiters  generally  agreed  that 
creditors  should  not  make  loans  to 
consumers  unable  to  repay  them  and 
.snp])orted  the  re(|iiirement  to  consider 
ability  to  rajjay.  Accordingly, 

5?  l()2(i.43(c)(l)  is  adopted  snhstantially 
as  propo.sed,  with  two  technical  and 
conforming  changes. 

As  ado])ted,  1028. 43(c)(1)  recjuires 
cnulitors  to  make  a  rea.sonahle  and  good 
faith  determination  at  or  before 
c:onsummation  that  the  consumer  will 
have  a  rea.sonahle  ability  to  rei)ay  the 
loan  accortling  to  its  terms.  Section 
l()2().43(c)(l)  as  adopted  omits  the 
reference;  in  the  projjosed  rule  to 
determining  that  a  consumer  has  a 
rea.sonahle  ability  "at  the  time  of 
consummation”  to  re))ay  the  loan 
according  to  its  terms.  The  Bureau 
believes  this  phra.se  is  ])otentially 
mi.sl(;ading  and  does  not  accurately 
reflect  the  intent  of  either  the  Board  or 
the  Bureau.  Mortgage  loans  are  not 
re(|uin;d  to  he  repaid  at  tin;  time  of 
consummation;  instead,  they  are 
retpiired  to  he  re|)aid  over  months  or 
years  aft(;r  consummation.  ( j  (;ditors  are 
recpiired  to  make  a  ])r(;dictive  judgment 
at  the  time  of  consummation  that  a 
consumer  is  likely  to  have  the  ability  to 
repay  a  loan  in  the  future,  'flu;  Bureau 
believes  that  the  rule  more;  clearly 
reflects  this  re(|uiremeut  without  the 
reference  to  ability  “at  the  time  of 
consummation”  to  rej)ay  the  loan.  The 
creditor’s  determination  will  nece.ssarily 
he  based  on  the  consumer’s 
circumstances  at  or  before 
consummation  and  evidence,  if  any. 
that  those  circiim.stances  are  likely  to 
change  in  the  future.  Section 
l()2(i.43(c)(l)  as  adopted  also  omits  the 
reference  in  the  propo.s(;d  rule  to 
mortgage-related  obligations.  'I’he 
Bureau  believes  this  reference  is 
uuuecessary  hecau.se  §  1020. 43(c)(2) 
r(;(]nires  creditors  to  consider 
con.siimers’  monthly  jjayments  for 
mortgage-related  obligations  and  could 
create  confusion  hec;ause  S  102(j.43(c)(l ) 
does  not  include;  refer(;nce.s  to  other 
factors  creditors  must  consider  under 
S?l()2().43(c)(2). 

As  noted  above,  the  Bureau  is 
adopting  new  comment  43(c)(l)-l. 
which  ju'ovides  guidance  regarding, 
among  other  things,  how  the 
requirement  to  make  a  reasonable  and 
good  faith  determination  of  ability  to 
repay  relates  to  a  cr(;ditor’.s 
underwriting  standards.  New  comment 
43(c)(l)-l  replaces  in  jiart  and  resjjonds 


to  comments  regarding  proposed 
comment  43(c)-l.  discu.ssed  above. 

New  comment  43(c)(l)-l  empha.siz(;.s 
that  creditors  are  to  lx;  evaluated  on 
whether  they  make  a  reasonable  and 
good  faith  determination  that  a 
consumer  will  have  a  rea.sonahle  ability 
to  repay  as  recpiired  by  §  l()2(i.43(c)(l ). 
The  comment  acknowledges  that 
§  l()2(i.43(c)  and  the  accomi)anying 
commentary  describe  certain 
re(]nirements  for  making  al)ility-to-re])ay 
determinations,  hut  do  not  provide 
comj)rehen.sive  underwriting  standards 
to  which  creditors  must  adhere.  As  an 
(;xamph;.  new  comment  43(c)(l)-l  notes 
that  the  rule  and  comm(;ntary  do  not 
specify  how  much  income  is  needed  to 
support  a  particular  level  of  debt  or  how 
to  weigh  c:redit  history  against  other 
factors. 

’I'he  Bureau  believes  that  a  variety  of 
underwriting  .standards  can  yield 
reasonable,  good  faith  ahility-to-rej)ay 
determinations.  New  comment  43(c)(1)- 
1  explains  that,  so  long  as  creditors 
consider  the  factors  set  forth  in 
§  1028. 43(c)(2)  according  to  the 
re(iuirements  of  ^  l()28.43(c),  creditors 
arc;  permitted  to  develoj)  and  apjdy  th(;ir 
own  pro])rietary  nnd(;rwriting  standards 
and  to  make  changes  to  those  standards 
over  time  in  res])onse  to  (;m])iric:al 
information  and  changing  economic  and 
other  conditions.  The  Bur(;au  heliev(;.s 
this  flexibility  is  m;ce.ssarv  giv(;n  the 
wide  range  of  cr(;ditors.  consumers,  and 
mortgage  products  to  which  this  rule 
applies.  The  Bnrc;au  also  heliev(;.s  that 
there  are  no  indicators  in  the  statutory 
text  or  h;gislative  hi.story  of  the  Dodd- 
Frank  Act  that  Clongress  int(;nded  to 
r(;i)lace  projirietary  underwriting 
standards  with  nnd(;rwriting  standards 
dictated  by  gov(;rnmental  or 
government-sj)onsored  entities  as  part  of 
the  ahility-to-repay  r(;(]uirement.s.  The 
Bureau  therefore;  believes  that 
jjreserving  this  fiexibility  h(;re  is 
consistent  with  Congressional  intent. 

The  comment  emj)hasize.s  that  whether 
a  particular  ahility-to-rej)ay 
det(;rmination  is  r(;asonahle  and  in  good 
faith  will  depend  not  only  on  the 
nnderwriting  .standards  adopt(;d  by  the 
creditor,  hut  on  the  facts  and 
circumstances  of  an  individual 
(;xten.sion  of  credit  and  how  the 
creditor’s  underwriting  standards  w(;re 
applied  to  those  facts  and 
circumstances.  The  comment  al.so  states 
that  a  consumer’s  statement  or 
attestation  that  the  consumer  has  the 
ability  to  re])ay  the  loan  is  not  indicative 
of  whether  the  creditor’s  det(;nnination 
was  rea.sonahle  and  in  good  faith. 

C^oncerns  have  been  rai.s(;d  that 
creditors  and  others  will  have  difficulty 
evaluating  whether  a  particular  ability- 
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to-i'e])ay  determination  is  reasonable 
and  in  good  faith.  Although  the  .statute 
and  the  rule  s])e(:ifies  certain  factors  that 
a  creditor  must  consider  in  making  such 
a  determination,  the  Bureau  does  not 
believe  that  there  is  any  litmus  test  that 
can  he  prescribed  to  determine  whether 
a  creditor,  in  considering  those  factors, 
arrived  at  a  belief  in  the  consumer's 
ability  to  repay  which  was  both 
objectively  reasonable  and  in  subjective 
good  faith.  Nevertheless,  new  comment 
43(c)(l)-l  li.sts  considerations  that  may 
h(!  relevant  to  whether  a  creditor  who 
considered  and  verified  the  recjuired 
factors  in  accordance  with  the  rule 
arrived  at  an  ahility-to-repay 
determination  that  was  reasonable  and 
in  good  faith.  The  comment  states  that 
the  following  may  he  evidence  that  a 
creditor’s  ahility-to-re])ay  determination 
was  reasonable  and  in  good  faith:  (1) 

The  consumer  demonstrated  actual 
ability  to  repay  the  loan  by  making 
timely  payments,  without  modification 
or  accommodation,  for  a  significant 
ptii’iod  of  time  after  consummation  or, 
for  an  adjustable-rate,  interest-only,  or 
negative-amortization  mortgage,  for  a 
significant  period  of  time  after  reca.st;  (2) 
the  creditor  used  underwriting 
standards  that  have  historicallv  resulted 
in  comparatively  low  rates  of 
delimpiency  iind  default  during  adverse 
economic  conditions;  or  (3)  the  creditor 
used  underwriting  standards  ha.sed  on 
empiricallv  derived,  demonstrahlv  anil 
statistically  sound  models. 

In  contrast,  new  c:omment  43(c)(1)-l 
.states  that  the  following  may  he 
evidence  that  a  creditor’s  ahilitv-to- 
r(!pay  determination  was  not  reasonahh; 
or  in  good  faith:  (1)  The  consumer 
defaulted  on  the  loan  a  short  time  after 
consummation  or.  for  an  adjustable-rate, 
interest-only,  or  negative-amortization 
mortgage,  a  short  time  after  reca.st;  (2) 
the  creditor  used  underwriting 
standards  that  have  historically  resulted 
in  com])aratively  high  levels  of 
delinquency  and  default  during  adver.se 
economic  conditions;  (3)  the  creditor 
a])plied  underwriting  standards 
inconsistently  or  used  underwriting 
standards  different  from  those  used  for 
similar  loans  without  reasonable 
ju.stification;  (4)  the  crciditor  disregarded 
evidence  that  the  underwriting 
standards  it  used  are  not  effective  at 
determining  consumers’  repayment 
ability;  (.'5)  the  creditor  consciously 
disregarded  evidence  that  the  consumer 
may  have  insufficient  residual  income 
to  cover  other  rec:urring  obligations  and 
exjKmses,  taking  into  account  the 
consumer’s  assets  other  than  the 
j)roperty  securing  the  covered 
transaction,  after  paying  his  or  her 


monthly  ])ayment.s  for  the  covered 
tran.saction,  any  simultaneous  loan, 
mortgag(!-r(!lated  obligations  and  any 
current  debt  obligations;  or  (ti)  the 
creditor  disregarded  evidence  that  the 
consumer  would  have  the  ability  to 
repay  only  if  the  consumer  suhscKpiently 
refinanced  the  loan  or  sold  the  propertv 
securing  the  loan. 

New  comment  43(c)(l)-l  .states  the 
Bureau’s  belief  that  all  of  these 
considerations  may  he  relevant  to 
whether  a  creditor’s  ahility-to-re])ay 
determination  was  reasonable  and  in 
good  faith.  However,  the  comment  also 
clarifies  that  these  considerations  are 
not  requirements  or  jirohihitions  with 
which  creditors  must  comply,  nor  are 
they  elements  of  a  claim  that  a 
consumer  must  prove  to  establish  a 
violation  of  the  ahility-to-rejjay 
requirements.  As  an  examjjle,  the 
comment  clarifies  that  creditors  are  not 
reciuired  to  validate  their  underwriting 
criteria  using  mathematical  models. 

New  comment  43(c)(1)— 1  also  clarifies 
that  these  considerations  are  not 
absolute  in  their  apj)lication;  instead 
they  exist  on  a  continuum  and  may 
apply  to  varying  (higrees.  As  an 
example,  the  comment  states  that  the 
longer  a  consumer  successfully  makcis 
timely  |)ayments  after  consummation  or 
reca.st  the  less  likely  it  is  that  the 
creditor’s  determination  of  ability  to 
repay  was  unreasonable  or  not  in  good 
faith. 

Finally,  new  comment  43(c)(l)-l 
clarifies  that  each  of  these 
considerations  mu.st  he  viewed  in  the 
context  of  all  facts  and  circumstances 
relevant  to  a  particular  extension  of 
credit.  As  an  example,  the  comment 
states  that  in  .some  cases  inconsistent 
ap])lication  of  underwriting  standards 
may  indicate  that  a  creditor  is 
manipulating  those  standards  to 
ajjprove  a  loan  des])ite  a  consumer’s 
inability  to  repay.  The  creditor’s  ahility- 
to-repay  determination  therefore  may  l)e 
unreasonable  or  in  had  faith.  However, 
in  other  cases  inconsistentlv  applied 
underwriting  standards  may  he  the 
result  of,  for  example,  inadequate 
training  and  may  nonetheless  yield  a 
reasonable  and  good  faith  ahility-to- 
r(!])ay  determination  in  a  particular  case. 
Similarly,  the  comment  states  that 
although  an  early  payment  default  on  a 
mortgage  will  often  he  persuasive 
evidenc:e  that  the  creditor  diil  not  have 
a  reasonable  and  good  faith  belief  in  the 
consumer’s  ability  to  re))ay  (and  such 
evidence  may  even  he  sufficient  to 
e.stahlish  a  prima  facie  ca.se  of  an  ahility- 
to-re])ay  violation),  a  particular  ahility- 
to-rej)ay  determination  may  he 
reasonable  and  in  good  faith  even 
though  the  consumer  defaulted  shortly 


after  consummation  if,  for  example,  the 
consumer  experienced  a  sudden  and 
unexpected  loss  of  income.  In  contrast, 
the  comment  states  that  an  ahilitv-to- 
re])ay  determination  may  he; 
unreasonable  or  not  in  good  faith  even 
though  the  con.sumer  made  timely 
payments  for  a  significant  ])eriod  of  time 
if,  for  examj)le.  the  consumer  was  able 
to  make  those  payments  only  by 
foregoing  necessities  such  as  food  and 
heat. 

The  Board  pro])osed  c:omment 
43(c)(l)-l  to  clarify  that  a  change  in  a 
consumer’s  circumstances  after 
consummation  of  a  loan,  such  as  a 
significant  reduction  in  income  due  to 
a  job  loss  or  a  significant  obligation 
arising  from  a  major  medical  expense, 
that  cannot  reasonably  he  anticijiated 
from  the  consumer’s  api)lication  or  the 
records  used  to  determine  re})ayment 
ability,  is  not  relevant  to  determining  a 
creditor’s  coinjiliance  with  the  rule.  The 
propo.sed  comment  woidd  have  further 
clarified  that,  if  the  aj)])lication  or 
records  considenid  by  the  enulitor  at  or 
before  consummation  indit;ate  that  there 
will  he  a  change  in  the  consumer’s 
rej)ayment  ability  after  consummation, 
such  as  if  a  consumer’s  application 
.states  that  the  consumer  plans  to  retire 
within  12  months  without  obtaining 
new  employment  or  that  the  consumer 
will  transition  from  full-time  to  part- 
time  em])loyment,  the  creditor  mu.st 
consider  that  information,  (iommenters 
generally  supported  ])ropo.sed  comment 
43(c)(l)-l.  Propo.sed  comment  43(c)(1)- 
1  is  adoj)ted  substantially  as  propo.sed 
and  redesignated  as  comment  43(c)(1)- 
2. 

The  Board  also  propo.sed  comment 
43(c)(l)-2  to  clarify  that  §  22(1. 43(c)(1) 
does  not  require  or  permit  the  creditor 
to  make  inquiries  or  verifications 
j)rohihited  l)y  Regulation  B,  12  GFR  i)art 
1002.  Commenters  generally  supiiorted 
propo.sed  comment  43(c)(l)-2.  Proj)o.sed 
comment  43(c)(l)-2  is  adopted 
substantially  as  jjroposed  and 
redesignated  as  comment  43(c)(l)-3. 

43(c)(2)  Basis  for  Determination 

As  discussed  above,  TILA  sec;tion 
129C(a)(l)  generally  requires  a  creditor 
to  make  a  reasonable  and  good  faith 
determination  that  a  con.sumer  has  a 
reasonable  ability  to  repay  a  loan  and  all 
applicable  taxes,  insurance,  and 
assessments.  TlhA  section  129C(a)(2) 
reepures  a  creditor  to  include  in  that 
determination  the  cost  of  any  other 
residential  mortgage  loans  made  to  the 
same  consumer  and  secunul  by  the  same 
dwelling.  TILA  section  129(i(a)(3) 
enumerates  several  factors  a  creditor 
mu.st  consider  in  determining  a 
consumer’s  ability  to  rejjay:  credit 
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iiistorv:  cairient  im.onur,  exjMulod 
ineome;  current  obligations;  debt-to- 
incoiue  ratio  or  residual  income; 
employment  status;  and  otber  financial 
resources  otber  than  ecjuity  in  tin; 
property  .securing  the  loan. 

Proposed  §  22(i.43(cl(2l  would  have 
implemented  the  iHKjuirements  under 
these  sections  of 'I'lLA  that  a  creditor 
consider  .s|)ecifie(l  factors  as  part  of  a 
determination  of  a  con.sumer's  ability  to 
mpay.  Proposed  §  22().43(cl(2l  woidd 
have  required  creditors  to  consider  the 
following  fac;tors  in  making  a 
determination  of  repayment  ability,  as 
recpiired  by  TILA  section  12{)C(a}(ll 
through  (3);  the  consimKir’s  current  or 
rtiasonably  expected  income  or  assets, 
other  than  the  dwelling  that  secures  the 
loan;  the  consumer’s  employment 
status,  if  the  creditor  relies  on 
emplovment  income;  the  consumer’s 
monthly  payment  on  the  loan;  the 
consumer’s  monthly  payment  on  any 
simultaneous  loan  that  the  creditor 
knows  or  has  niason  to  know  will  be 
made;  the  consumer’s  monthly  payment 
for  mortgage-ndated  obligations;  the 
consumer’s  current  tlebt  obligations;  the 
consumer’s  monthly  debt-to-income 
ratio  or  residual  income;  and  the 
consumer’s  credit  history.  As  di.scns.sed 
in  d(;tail  below,  the  Bureau  is  adopting 
§  l()2(i.43(c}(2}  substantially  as 
proposed,  with  technical  and 
conforming  changes. 

As  indicated  above,  the  Bureau  also  is 
adoj)ting  new  comment  43(c}(2}-l.  New 
comment  43(c)(2)-l  jirovides  guidance 
regarding  definitional  and  other 
technical  underwriting  i.ssues  related  to 
the  factors  enumerated  in 
§  l()2(i.43(cl(2j.  New  comment  43(cU2)- 
1  rejilaces  in  part  and  resjKinds  to 
comments  received  regarding  proposed 
comment  43(cJ-l,  as  discussed  above. 

New  comment  43(cJ(2)-l  notes  that 
§  102(>.43(c)(2)  sets  forth  factors 
creditors  must  c:onsider  when  making 
the  ability-to-rej)ay  determination 
recpiired  under  §  102(i. 43(c)(1)  and  the 
accom|)anying  commentary  jirovides 
guidance  regarding  these  factors.  New 
comment  43(c)(2)-l  akso  notes  that 
creditors  must  conform  to  the.se 
requirements  and  may  rely  on  guidance 
provided  in  the  commentary.  New 
comment  43(c)(2)-l  akso  acknowledges 
that  the  rule  and  commentarv  do  not 
lirovide  comprehensive  guidance  on 
definitions  and  other  technical 
underwriting  criteria  necessary  for 
evaluating  these  factors  in  jiractice.  The 
comment  clarifies  that,  so  long  as  a 
creditor  complies  with  the  jirovisions  of 
§  l()2(i.43(c).  the  creditor  is  jiermitted  to 
use  its  own  definitions  and  other 
technical  underwriting  criteria. 


New  comment  43(c)(2)-l  further 
jirovides  that  a  creditor  may,  but  is  not 
recpiired  to,  look  to  guidance  i.ssned  by 
entities  sncb  as  tbe  FllA,  VA,  D.SDA,  or 
Fannie  Mae  or  Freddie  Mac  while 
operating  under  the  conservatorship  of 
the  f  ederal  Housing  Finance 
Administration.  New  comment  43(c)(2)- 
1  gives  several  examples  of  in.stances 
where  a  creditor  could  refer  to  such 
guidance,  such  as;  classifying  jiarticnlar 
inflows,  obligations,  and  property  as 
“income,”  “debt,”  or  “assets”; 
determining  what  information  to  use 
when  evaluating  the  income  of  a  self- 
em])loyed  or  .seasonally  employed 
consumer;  or  determining  what 
information  to  use  when  evaluating  the 
credit  hi.story  of  a  consumer  who  has 
few  or  no  extensions  of  traditional 
credit.  ’I'he  comment  emphasizes  that 
these  examples  are  ilhcstrative.  and 
creditors  are  not  recpiired  to  cionform  to 
guidanc:e  issued  by  these  or  other  snc:h 
entities.  The  Bureau  is  aware  that  many 
creditors  have,  for  examjile,  existing 
underwriting  definitions  of  “inc:ome” 
and  “debt.”  Creditors  are  not  required  to 
modify  their  exi.sting  definitions  and 
other  technic;al  underwriting  criteria  to 
conform  to  guidanc:e  i.ssned  hy  suc:h 
entities,  and  creditors’  existing 
definitions  and  other  tec:hnic;al 
underwriting  criteria  are  not 
nonc:c)mpliant  merely  because  they 
differ  from  those  used  in  suc:h  guidance. 

Finally,  new  c.omment  43(c)(2)-l 
enqihasizes  that  a  caeditor  must  ensure 
that  its  underwriting  criteria,  as  a])])liecl 
to  the  facts  and  c:ircannstanc:es  of  a 
jiarticnlar  extension  ofcaeclit.  result  in 
a  reasonable,  good  faith  determination 
of  a  c:onsumer’s  ability  to  repay.  As  an 
example,  new  c:onunent  43(c:)(2)-l  .states 
that  a  definition  u.sed  in  underwriting 
that  is  reasonable  in  isolation  may  lead 
to  ability-to-rejiay  determinations  that 
are  unreasonable  or  not  in  good  faith 
when  considered  in  the  cxmtext  of  a 
creditor’s  underwriting  standards  or 
when  adopted  or  ajiplied  in  bad  faith. 
Similarly,  an  ahilitv-to-rejiay 
determination  is  not  nnrea.scmable  or  in 
bad  faith  merely  bec:anse  the 
underwriting  ca  iteria  used  included  a 
definition  that  was  by  it.self 
unreasonable. 

43(c)(2)(i) 

TIbA  sec:tic)n  129C'(a)(3)  jirovides  that, 
in  making  the  rejiayment  ability 
determination,  a  creditor  must  cionsider, 
among  other  fac:tor.s.  a  c;cmsnmer’.s 
cairrent  income,  reasonablv  exjiecteci 
inc:onie,  and  “financaal  resourcais”  other 
than  the  c;c)nsinner’.s  ecjnity  in  the 
dwelling  or  real  jiroperty  that  secures 
loan  rejiayment.  Furthermore,  under 
TILA  , section  129C(a)(9),  a  c:reditor  may 


cxinsider  the  seasonality  or  irregularity 
of  a  consumer's  inc;cime  in  determining 
rejiayment  ability,  rhe  Board’s  jirojio.sal 
generally  mirrored  TILA  section 
129(^(a)(3),  but  differed  in  two  resjiec:ts. 

First,  jirojicised  §  22().43(c;)(2)(i)  used 
the  term  “assets”  rather  than  “financ;ial 
resciurc'.es,”  to  c;cmfcirm  with  termincilogv 
used  in  cither  jirovisions  under  TILA 
•section  129C(a)  and  Regulation  Z.  See, 
e.g..  TILA  section  129(](a)(4)  (recjuiring 
that  creditors  c;cinsicler  a  consumer’s 
assets  in  determining  rejiayment 
ability);  §  102(1.51  (a)  (recjuiring 
c;onsideraticin  of  a  cxinsnmer’s  a.ssets  in 
determining  a  consumer’s  ability  to  jiay 
a  credit  extension  under  a  c:reclit  c;ard 
ac:cciunt).  The  Board  exjilained  that  the 
terms  “financ:ial  resourc:es”  and  “a.ssets” 
are  synonymous  as  u.sed  in  TILA  section 
129(](a).  and  elected  to  use  the  term 
“a.ssets”  thronghout  the  jiropo.sal  for 
c:onsistenc:y.  The  Bureau  is  adojiting  this 
interjiretation  as  well,  as  jiart  of  its 
effort  to  streamline  regulations  and 
reclucx!  comjiliance  burden,  and  uses  tbe 
term  “assets”  throughout  Regulation  Z. 

Sec;cind,  the  Board’s  jirojiosal 
jirovicleci  that  a  c;reciitor  may  not  look  to 
the  value  of  the  dwelling  that  sec:ures 
the  c.overed  transaction,  instead  of 
jirovicling  that  a  caciditor  may  not  look 
to  the  c:cmsumer’s  equity  in  the 
dwelling,  as  jirovicleci  in  TILA  section 
129(;(a).  The  Bureau  rec:eivecl  c.cimments 
exjiressing  concern  that  the  Board  had 
jircijiosed  disjiensing  with  the  term 
“ecjnity.”  These  comments  jirotested 
that  the  Board  had  a.ssnmed  that 
c:ongressional  c;cinc;ern  was  over  the 
fcirec;lcisure  value  of  the  home,  rather 
than  jircitec:ting  all  homeowners, 
inc;luding  those  who  may  have  low 
home  values.  The  c:ommenters’  concerns 
are  likely  misjilac:ed,  however,  as  the 
Board’s  language  jirovides,  if  anything, 
broader  jirotec:tion  for  homeowners. 
TILA  section  129C(a)(3)  is  intended  to 
address  the  risk  that  a  caeditor  will 
cainsicler  the  amount  that  could  be 
obtained  tbrciugh  a  forec:lcisure  sale  of 
the  dwelling,  whic;h  may  exceed  the 
amount  of  the  consumer’s  ecjnitv  in  the 
dwelling.  For  examjile,  the  rule 
addresses  the  situation  in  whic:h,  several 
years  after  consnmmation,  the  value  of 
a  consumer’s  home  has  decrea.sed 
significantly.  The  rule  jircihibits  a 
creditor  from  considering,  at  or  before 
c:onsummaticin.  any  value  assoc:iatecl 
with  this  home,  even  in  the  event  that 
the  “underwater”  home  is  sold  at 
foreclosure.  The  ride  thus  avoids  the 
situation  in  which  the  c:reditcir  might 
assume  that  rising  home  values  might 
make  uji  the  clifferenc:e  should  the 
consumer  be  unable  to  make  full 
mortgage  jiavments,  and  tberefore  the 
rule  is  more  jirotec;tive  of  consumers 
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Ixicauso  the  rule  forbids  tlie  creditor 
from  considering  any  value  a.ssociated 
with  the  dwelling  whether  the 
consumer’s  equity  stake  in  the  dwelling 
is  large  or  small. 

The  Bureau  is  ado])ting  the  Board’s 
proposal,  providing  that  a  creditor  may 
not  look  to  the  value  of  the  dwelling 
that  secures  tlu;  covered  tran.saction. 
instead  of  providing  that  a  creditor  mav 
not  look  to  the  consumer’s  equity  in  the 
dwelling,  as  provided  in  TILA  .section 
12h(Xa).  I'he  Bureau  is  making  this 
adjustment  pursuant  to  its  authority 
under  TILA  .section  l().')(a),  which 
provides  that  the  Bureau’s  regulations 
may  contain  such  adiiitional 
re(piirements.  classifications, 
differentiations,  or  other  jirovisions,  and 
may  j)rovide  for  such  adjustments  and 
exceptions  for  all  or  any  cdass  of 
transactions  as  in  the  Bureau’s  judgment 
are  necessary  or  jiroiKir  to  effectuate  the 
jmrpo.ses  of  TILA,  prevent 
circumvention  or  evasion  thereof,  or 
facilitate  comj)liance  therewith.  1.1 
IJ.S.C.  I(i04(a].  The  purposes  of  TILA 
include  the  ])urpo.se.s  that  apply  to  12t)(L 
to  assure  that  consumers  are  offered  and 
r(!ceive  residential  mortgage  loans  on 
terms  that  rea.sonahly  reflect  their  ability 
to  r(;pay  the  loan.  .See  1.1  IL.S.C. 
I(i3t)h(a)(2).  As  further  explained  above, 
the  Bureau  believes  it  is  nece.ssary  and 
proper  to  make  this  adjustment  to 
ensure  that  consumers  receive  loans  on 
affordable  terms  and  to  facilitate 
comi)liance  with  TILA  and  its  i)iirpo.se.s. 

The  Board  jiroposed  comment 
43(c)(2)(i)-l  to  clarify  that  a  creditor 
may  base  a  determination  of  re])ayment 
ability  on  current  or  reasonably 
ex])ected  income  from  employment  or 
other  sources,  assets  other  than  the 
dwelling  that  secaires  the  covered 
tran.saction,  or  both.  The  Bureau  did  not 
receive  significant  c:omment  on  the 
pro])o.sal  and  has  adopted  the  Board’s 
pro])o.sed  comment.  In  congruence  with 
the  Bureau’s  adoption  of  the  phra.se 
“value  of  the  dwelling’’  in 
§  102(i.43(c)(2)(i),  instead  of  the 
consumer’s  equity  in  the  dwelling,  as 
originallv  jjrovided  in  TILA  section 
129C(a),  comment  43(c)(2)(i)-l  likewise 
notes  that  the  creditor  may  not  consider 
the  dwelling  that  secures  the  tran.saction 
as  an  asset  in  any  re.s])ect.  This 
comment  is  al.so  consistent  with 
comment  43(a)-2,  which  further 
clarifies  that  the  term  “dwelling” 
includes  the  value  of  the  real  property 
to  which  the  dwelling  is  attaclied.  if  the 
real  properly  also  secures  the  covered 
transaction.  Comment  43(c](2){il-l  al.so 
provides  examjjles  of  types  of  income 
the  creditor  may  consider,  including 
.salary,  wages,  self-employment  income, 
military  or  reserve  duty  income,  tips. 


commissions,  and  retirement  benefits; 
and  examj)les  of  assets  the  creditor  may 
consider,  including  funds  in  a  savings 
or  checking  account,  amounts  vested  in 
a  retinmient  account,  stocks,  and  bonds, 
'rhe  Bureau  did  not  receive  significant 
comment  on  the  proposal  and  has 
ado])ted  the  Board’s  propo.sed  comment. 
'I’he  Bureau  notes  that  there  may  h(! 
a.ssets  other  than  lho.se  listed  in 
c:onnnent  43(c)(2)(i)-1  that  a  creditor 
may  consider;  the  Bureau  does  not 
intend  for  the  list  to  he  exhaustive,  hut 
merely  illustrative. 

The  Board  proj)o.sed  comment 
43(c)(2)(i)-2  to  explain  that,  if  a  creditor 
bases  its  determination  of  repayment 
ability  entirely  or  in  j)art  on  a 
con.sumer’s  income,  the  creditor  need 
consider  only  the  income  necessary  to 
.su])])ort  a  determination  that  the 
consumer  can  rejiay  the  covered 
transaction.  The  Bureau  did  not  receive 
significant  comment  and  has  adopted 
the  Board’s  comment  largely  as 
pro])osed.  'rhis  comment  clarifies  that  a 
creditor  need  not  document  and  verify 
every  asj)ect  of  the  consumer’s  income, 
merely  enough  income  to  support  the 
creditor’s  good  faith  determination.  For 
exam])le,  if  a  consumer  earns  income 
from  a  full-time  job  and  a  part-time  job 
and  the  creditor  rea.sonahly  determines 
that  the  consumer’s  income  from  the 
full-time  job  is  sufficient  to  repay  the 
covered  transaction,  the  creditor  need 
not  consider  the  consumer’s  income 
from  tin;  ]jart-time  job.  (Comment 
43(c)(2)(i)-2  al.so  cro.ss-references 
comment  43(c)(4l-l  for  clarity. 

The  Board  j)rojjosed  comment 
43(c}(2)(i)-3  to  clarify  that  the  creditor 
may  rely  on  the  con.sumer’s  reasonably 
exj)ected  income  either  in  addition  to  or 
instead  of  current  income.  This 
comment  is  similar  to  existing  comment 
34(a)(4)(ii)-2,  which  de.scrihes  a  similar 
income  test  for  high-cost  mortgages 
under  1028. 34(a)(4). This 
cfjnsistency  should  serve  to  rediu;e 
com])liance  burden  for  creditors.  The 
Bureau  did  not  receive  significant 
comment  on  the  projiosal  and  is 
ado])ting  the  Board’s  comment  as 
projjosed.  Comment  43(c)(2)(i)-3  further 
explains  that,  if  a  creditor  relies  on 
expected  income,  the  exjjectation  that 
the  income  will  he  availahh;  for 
r(;payment  must  he  reasonable  and 
verified  with  third-party  records  that 
j)rovide  rea.sonahly  reliable  evidence  of 
the  con.sumer’s  expectiul  income. 
Comment  43(c)(2)(i)-3  also  gives 


Huri!iiu  lias  proposiul  nivising  coiiiinont 
:M(a)(4)(ii)-2.  Ilioii^li  not  in  a  inaniUM'  tliat  would 
al'loct  llici  ‘■|•(!asonal)ly  iixpooliid  iiiconu!”  aspect  of 
llu!  coinnicnl.  Son  77  l'’K  4(n,'>:t  (Au^-  15, 

2012).  Tlio  Ituroau  is  concurronllv  rinalizin”  tlio 
2012  MOHl’A  Proposal. 


examples  of  reasonably  expected 
income,  such  as  expected  bonuses 
verified  with  documents  demonstrating 
past  bonuses  or  expected  salary  from  ;i 
job  verified  with  a  written  statement 
from  an  employer  stating  a  specified 
salary.  As  the  Board  has  previouslv 
stated,  in  some  cases  a  covered 
tran.saction  may  have  a  likely  payment 
increa.se  that  would  not  he  affordable  itt 
the  consumer’s  income  at  the  time  of 
consummation.  A  creditor  mav  he  able 
to  verify  a  reasonable  expectation  of  an 
im:rea.se  in  the  consumer’s  income  that 
will  make  the  higher  payment  affordable 
to  the  consumer.  .See  73  FR  44122, 

44144  (July  30,  2008). 

TILA  section  129C(a)(0)  provides  that 
a  creditor  may  c:onsider  the  seasonality 
or  irregularity  of  a  consumer’s  income 
in  determining  repayment  ability. 
Accordingly,  the  Board  propo.sed 
comment  43(c)(2)(i)-4  to  clarify  that  a 
f:reditor  rea.sonahly  may  determine  that 
a  consumer  can  make  periodic  loan 
jiayments  even  if  the  consumer’s 
income,  such  as  self-employment  or 
agricultural  employment  income,  is 
.sea.sonal  or  irregular.  The  Bureau 
received  little  comment  on  this 
proposal,  although  at  least  one 
consumer  advocate  expre.sscui  concern 
that  f;reditor.s  might  inter])r(;t  the  rule  to 
allow  for  a  creditor  to  differentiate 
among  types  of  income.  .Specifically,  the 
commenter  exjfressed  concern  that  some 
creditors  might  differentiate  types  of 
income,  for  example  salaried  income  as 
opposed  to  disability  payments,  and 
that  the.se  creditors  might  nupiire  the 
consumer  to  produce  a  letter  .stating  that 
the  disability  income  was  guaranteed  for 
a  specified  j)eriod.  The  Bureau 
under.staiids  these  concerns,  and 
cautions  creditors  not  to  overlook  the 
re(]uirements  imposed  by  the  Equal 
Credit  Opportunity  Act.  implemented 
hv  the  Bureau  uuder  Regulation  B.  .See 
ih  IJ.S.C.  1801  e/  .seq.;  12  CFR  1002.1 
ef  .seq.  P’or  example,  12  CFR  1002.8(h)(2) 
prohibits  a  creditor  from  taking  into 
account  whether  an  applicant’s  income 
derives  from  any  public  assistance 
program.  The  distinction  here  is  that 
43(c)(2)(i)-4  permits  the  creditor  to 
consider  the  regularity  of  the 
consumer’s  income,  hut  such 
consideration  must  he  based  on  the 
consumer’s  income  history,  not  ha.sed 
on  the  source  of  the  income,  as  both  a 
consumer’s  wages  or  a  consumer’s 
receipt  of  jnihlic  assistance  may  or  may 
not  he  irregular.  The  Bureau  is  adopting 
this  comment  largely  as  propo.sed,  as  the 
concerns  discussed  above;  are  largely 
covered  by  Regulation  B.  Comment 
43(c)(2)(i)-4  states  that,  for  example,  if 
the  creditor  determines  that  the  income 
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a  consumer  niceives  a  few  months  each 
year  from,  for  example,  selling  crojis  or 
from  agricultural  lanployment  is 
sufficient  to  make  monthly  loan 
payments  when  divided  eipially  across 
12  months,  then  the  creditor  rea.sonahly 
may  determine  that  the  consumer  can 
repay  the  loan. even  though  the 
consumer  may  not  receive  income 
during  certain  months. 

Finally,  the  Bureau  is  adding  new 
comment  43(c)(2)(i)-.'i  to  further  clarify, 
in  the  ca.se  of  joint  ajijilicants.  the 
consumer's  current  or  rea.sonahlv 
expected  income  or  a.ssets  basis  of  the 
creditor's  ahility-to-repay 
determination.  This  comment  is  similar 
in  ajiproach  to  the  Board's  projiosed 
comment  43(c)(4)-2.  discus.sed  below, 
however,  proposed  comment  43(c)(4)-2 
discussed  the  verification  of  income  in 
the  case  of  joint  aj)j)lic:aiits.  The  Bureau 
is  adding  comment  43(c){2)(i)-5  to 
clarify  the  creditor's  basis  for  making  an 
ahility-to-repay  determination  for  joint 
a])plicants.  Comment  43(c)(2)(i)-.'i 
ex])lains  that  when  two  or  more 
consumers  apply  for  an  extension  of 
credit  as  joint  obligors  with  primary 
liability  on  an  obligation.  ^  l()2().43(c)(i) 
does  not  reipiire  the  creditor  to  consider 
income  or  assets  that  are  not  needed  to 
support  the  creditor's  repayment  ahilitv 
determination.  Thus,  the  comment 
exjilains  that  if  the  income  or  a.ssets  of 
one  a])])licant  are  sufficient  to  suiiport 
the  creditor's  rejiavment  ahilitv 
determination,  then  the  creditor  is  not 
reipiired  to  consider  the  income  or 
assets  of  the  other  applicant. 

43(c)(2)(ii) 

TILA  section  12t)(;(a)(3)  requires  that 
a  creditor  consider  a  consumer's 
emjiloyment  status  in  determining  the 
consumer's  re])ayment  ability,  among 
other  reipiirements.  The  Board  ])roj)osal 
implemented  this  reipiirement  in 
propo.sed  §  22(i.43(c)(2)(ii)  and  clarified 
that  a  creditor  need  consider  a 
consumer's  emjiloyment  status  only  if 
the  creditor  relies  on  income  from  the 
consumer's  emjiloyment  in  determining 
rejiayment  ability.  The  Bureau  did  not 
receive  significant  comment  on  the 
Board's  jirojiosal  and  is  adojiting 
§  102(i.43(c)(2)(ii)  as  jirojiosed.  'fhe 
Bureau  .sees  no  jiurjiose  in  reijuiring  a 
cnulitor  to  consider  a  consumer's 
emjiloyment  status  in  the  case  where 
the  creditor  need  not  consider  the 
income  from  that  emjiloyment  in  the 
cnulitor's  reasonable  and  good  faith 
determination  that  the  consumer  will 
have  a  reasonable  ahilitv  to  rejiay  the 
loan  according  to  its  terms. 

The  Board  jirojiosed.  and  the  Bureau 
is  adojiting.  comment  43(c)(2)(ii)-l  to 
illustrate  this  jioint  further.  The 


comment  states,  for  examjile,  that  if  a 
creditor  relies  wholly  on  a  consumer's 
investment  income  to  determiiK!  the 
consumer's  rejiayment  ahilitv,  the 
creditor  need  not  consider  or  verify  the 
consumer's  emjiloyment  status.  The 
jirojiosed  comment  further  clarifies  that 
emjiloyment  may  he  full-time,  jiart-time, 
seasonal,  irregular,  military,  or  self- 
emjilovmeut.  C'.omment  43(c)(2)(ii)-1  is 
similar  to  comment  34(a)(4]-().  which 
discusses  income,  as.sets.  and 
emjiloyment  in  (lelermining  rejiayment 
ability  for  high-cost  mortgages. 

In  its  jirojiosal,  the  Board  exjilained 
that  a  creditor  generally  must  verifv 
information  relied  on  to  determine 
rejiayment  ability  using  reasonably 
reliable  third-jiarty  records,  hut  may 
verify  emjiloymeiit  status  orally  as  long 
as  the  creditor  jirejiares  a  record  of  the 
oral  information.  The  Board  jirojiosed 
comment  43(c)(2)(ii)-2  to  add  that  a 
creditor  also  may  verify  the  emjilovment 
status  of  militarv  jier.sonnel  using  the 
electronic  database  maintained  hv  the 
Dejiartment  of  Defense!  (DoD)  to 
faealitate  identification  of  cou.sumers 
covenid  by  credit  jirotections  jirovided 
jiursuant  to  10  U.S.C.  087,  also  known 
as  the  “Talent  Amendment.''  The 
Board  solicited  comment  on  whether 
i:reditor.s  needed  additional  flexibility  in 
verifying  the  emjiloyment  status  of 
military  jiersonuel,  such  as  hv  verifving 
the  emjiloyment  status  of  a  memh(!r  of 
tlu!  military  using  a  Leave  and  learnings 
Statement.  As  this  jirojiosed  comment 
was  designed  to  jirovide  clarification  for 
creditors  with  nisjiecd  to  verifving  a 
consumer's  emjiloyment,  this  jirojiosed 
comment  is  di.scussed  in  the  .section-liy- 
•section  analysis  of  1()2(i.43(c)(3] 
below. 

43(c)(2)(iii) 

Frojio.sed  ^  22(i.43(c)(2)(iii) 
imjilemented  the  retjuirements  under 
new  TILA  section  129C(a)(1)  and  (3),  in 
jiarf,  by  reijuiring  that  the  creditor 
consider  the  consumer's  monthly 
jiayment  on  the  covered  transaction, 
calculated  in  accordance  with  jirojiosed 
§  22(i. 43(c)(5),  for  jiurjioses  of 
determining  the  consumer's  rejiavment 
ability.  Frojiosed  comment  43(c)(2)(iii)- 
1  clarified  the  regulatory  language  and 
made  clear  that  mortgage-nilated 
obligations  must  akso  he  considered. 

The  Bureau  did  not  receive  comments 
on  this  jirovision.  Accordinglv,  the 


"’“’I'lu! 'I'iilonl  ;\nii;iulnioiil  is  coiiliiiiKul  in  iho 
lolin  Wnrnor  National  Dolonsi!  Authorization  Act. 
.S’<.-(?I’nl)lic  l,a\v  l(l!i-:t(i4,  12(1  .Stat.  2(lH:t.  22(>() 
(2(l(l(i):  72  l•K  .'itI.WtI.  .Stmti  (Ann.  :11 . 2(1117) 
(discussing  the  Ilol)  databaso  in  a  linal  rub; 
iinploinnnting  tbo  Talont  Anuaulnnait).  (iurrontlv. 
tb(!  Ilol)  dalaba.st!  is  available  at  https:// 
\\w\v.dmdc.(>s(l.mil/(ippj/mla/. 


Bureau  is  adojiting  l()2(i.43(c)(2)(iii)  as 
jirojiosed.  Comment  43(c)(2)(iii)-l  has 
been  edited  to  nanove  the  reference  to 
mortgage-related  obligations  as 
jiotentially  confusing.  The  monthlv 
Jiayment  for  mortgage-related 
obligations  mu.st  he  considered  under 
§  l()2(i.43(c)(2)(v). 

43(c)(2)(iv) 

Frojiosed  §  22(i.43(c)(2)(iv) 
imjilemented  the  re(|iiirements  under 
new  TILA  section  12‘)C(a)(2),  in  jiart,  by 
reijuiring  that  the  creditor  consider  “the 
consumer's  monthly  jiayment  on  any 
simultaneous  loan  that  the  creditor 
knows  or  has  reason  to  know  will  he 
made,  calculated  in  accordance  with” 
jirojiosed  §  22(i.43(c)((i).  for  jiurpo.ses  of 
determining  the  consumer's  rejiayment 
ability.  As  exjilained  above  in  the 
section-hy-section  analysis  of 
S  l()2().43(h)(l  2),  “simultaneous  loan"  is 
defined,  in  the  jirojio.sed  and  final  rules, 
to  include  HELOCs. 

Frojiosed  comment  43(c)(2)(iv)-l 
clarified  that  for  jiurjio.ses  of  the 
rejiayment  ability  determination,  a 
simultaneous  loan  includes  any  covered 
transaction  or  HELOC  that  will  lie  made 
to  the  same  consumer  at  or  before 
consummation  of  the  covered 
transaction  and  secured  by  the  same 
dwelling  that  .secures  the  covered 
transaction.  This  comment  exjilained 
that  a  llELOC  that  is  a  simultaneous 
loan  that  the  creditor  knows  or  has 
reason  to  know  about  must  he 
considered  in  determining  a  consumer's 
ability  to  rejiay  the  covered  tran.saction, 
even  though  the  HELOC  is  not  a  covered 
transaction  subject  to  §1028.43. 

Frojiosed  comment  43(c)(2)(iv)-3 
clarified  the  scope  of  timing  and  the 
meaning  of  the  jihra.se  “at  or  before 
consummation''  with  resjiect  to 
simultaneons  loans  that  the  creditor 
must  consider  for  jiurjio.ses  of  jirojio.sed 
§  22(i.43(c)(2)(iv).  Frojiosed  comment 
43(c)(2)(iv)-4  Jirovided  guidance  on  the 
verification  of  simultaneous  loans. 

The  Bureau  receivtid  several  industry 
comments  on  the  requirement,  in  the 
regulation  and  the  statute,  that  the 
creditor  consider  any  simultaneous  loan 
it  “knows  or  has  rea.son  to  know”  will 
he  made.  The  commenters  felt  that  the 
standard  was  vague,  and  that  it  would 
he  difficult  for  a  creditor  to  under.stand 
when  it  “has  reason  to  know”  a 
simultaneous  loan  will  he  made. 

The  Board  jirovided  guidance  on  the 
“knows  or  has  reason  to  know” 
standard  in  jirojiosed  comment 
43(c)(2)(iv)-2.  This  comment  jirovided 
that,  in  regard  to  “jiiggyhack”  second- 
lien  loans,  the  creditor  comjilies  with 
the  standard  if  it  follows  jiolicies  and 
jirocedures  that  are  designed  to 
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det(!i'inine  whether  at  or  h(;fc)re 
eonsuniniation  that  the  same  eonsiimer 
has  aj)])lied  for  another  credit 
transaction  secured  by  tlie  same 
dwelling.  The  ))roposed  comment 
provided  an  examjjle  in  which  the 
nuinested  loan  amount  is  le.ss  than  the 
home  purchase  price,  indicating  that 
there  is  a  down  payment  coming  from 
a  different  funding  source.  The 
creditor’s  policies  and  proc(;dures  must 
recpiire  the  consumer  to  .state  the  source 
of  the  down  ])ayment,  which  must  he 
verified.  If  the  creditor  determines  that 
the  source  of  the  down  pavment  is 
another  extension  of  credit  that  will  he 
made  to  the  same  c;onsnmer  and  secured 
by  the  same  dwelling,  the  creditor 
knows  or  has  reason  to  know  of  the 
simultaneous  loan.  Alternatively,  if  the 
creditor  has  verified  information  that 
the  down  payment  source  is  the 
consumer’s  existing  assets,  the  creditor 
would  he  under  no  further  obligation  to 
determine  whether  a  simultamious  loan 
will  he  extended  at  or  before 
consummation. 

The  Bureau  believes  that  comment 
43(f:)(2)(iv)-2  provides  clear  guidance 
on  tlu!  “knows  or  has  reason  to  know” 
standard,  with  the  addition  of  language 
clarifying  that  the  creditor  is  not 
obligated  to  inve.stigate  beyond 
reasonable  underwriting  policies  and 
procedures  to  determine  whether  a 
simultaneous  loan  will  he  extended  at 
or  before  consummation  of  the  covered 
transaction. 

The  Bureau  considers  the  provision  to 
he  an  accurate  and  ajjpropriate 
imj)lementation  of  the  .statute.  Proposed 
§  22(i.43(c)(2)(iv)  and  associated 
i:ommentarv  are  adopted  suhstantiallv 
as  })roposed.  in  renumbered 
§  l()2(i.43(c)(2)(iv),  with  the  addition  of 
the  language  di.sciissed  above  to 
comment  43(c](2)(iv)-2  and  other  minor 
clarifying  changes.  Comment 
43(c)(2){iv)-3  now  includes  language 
making  clear  that  if  the  consummation 
of  the  loan  transaction  is  extended  past 
the  traditional  closing,  any 
sinudtaneous  loan  originated  after  that 
traditional  closing  may  still  he 
interpreted  as  having  otxairred  "at” 
consummation.  In  addition,  as 
discuss(!d  below,  comment  43(c)(2)(iv)- 
4,  Vf^rification  of  siniultanHOiis  loons, 
has  been  grou|)ed  with  other  verification 
comments,  in  comment  43(cK3)-4. 

43(c)(2)(v) 

As  discussed  above,  TILA  section 
12t)C(a](l)  and  (3)  retiuires  creditors  to 
consider  and  verify  mortgage-relatcul 
obligations  as  part  of  the  ahility-to-repay 
determination  “according  to  [the  loan’s] 
terms,  and  all  ap])licable  taxes, 
insurance  (including  mortgage 


guarantee  insurance),  and  as.sessments.” 
Section  l()2(j. 34(a)(4),  which  was  added 
by  the  2008  HOEPA  Final  Rule,  also 
retiuires  creditors  to  consider  mortgage- 
related  obligations  in  as.sessing 
re])ayment  ability.  See  the  .section-hy- 
section  analysis  of  §  102(i.43(l))(8)  for  a 
discn.ssion  of  the  Bureau’s  interpretation 
of  “mortgage-related  obligations”  and 
the  definition  adopted  in  the  final  rule. 

The  Board  proposed  to  re(]nire 
creditors  to  consider  the  consumer’s 
monthly  ])ayment  for  mortgage-related 
obligations  as  part  of  the  re])ayment 
ability  determination.  Pro])osed 
comment  43(c)(2)(v)-l  explained  that 
mortgage-related  obligations  must  he 
included  in  the  creditor’s  determination 
of  repayment  ability  regardless  of 
whether  the  amounts  are  inchuled  in 
the  monthly  jjayment  or  whether  there 
is  an  e.scrow  account  e.stahlished. 

Propo.sed  comment  43(c)(2)(v)-2 
clarified  that,  in  considering  mortgage- 
related  obligations  that  are  not  ])aid 
monthly,  the  creditor  may  look  to 
widely  accepted  governmental  or  non¬ 
governmental  .standards  to  determine 
the  |)ro  rata  monthly  payment  amount. 
'I'he  Board  solicited  comment  on 
operational  difficulties  creditors  mav 
encounter  wlum  complying  with  this 
monthly  requinmient,  and  whether 
additional  guidance  was  nece.ssary. 

Propo.sed  comment  43(c)(2)(v)-3 
ex])lained  that  e.stimates  of  mortgage- 
related  obligations  shoidd  he  based 
upon  information  known  to  the  creditor 
at  the  time  the  creditor  underwrites  the 
mortgage  obligation.  This  comment 
explained  that  information  is  known  if 
it  is  “rea.sonahly  available”  to  the 
creditor  at  the  time  of  underwriting  the 
loan,  and  c:ro.ss-referenced  current 
comment  17(c)(2)(i)-l  for  guidance 
regarding  “rea.sonahly  available.” 
Proposed  comment  43(c)(2)(v)-3  further 
tdarified  that,  for  purpo.ses  of 
determining  repayment  ability  under 
propos(!d  §  228. 43(c).  the  creditor  would 
not  need  to  project  potential  changes. 

Propo.sed  comment  43(c)(2)(v)-4 
stated  that  creditors  mu.st  make  the 
repayment  ability  determination 
required  under  pro])o.sed  S22(). 43(c) 
ha.sed  on  information  verified  from 
rea.sonahly  reliable  records.  This 
comment  explained  that  guidance 
regarding  verification  of  mortgage- 
relatcul  obligations  could  he  found  in 
pro])o.sed  comments  43(c)(3)-1  and  —2. 
which  discuss  verification  using  third- 
j)artv  records. 

'I'lie  Board  solicited  comment  on  any 
special  concerns  regarding  the 
requirement  to  document  certain 
mortgage-related  obligations,  for 
examj)le,  ground  nmt  or  leasehold 
payments,  or  special  a.sses.sments.  The 


Board  also  solicited  comment  on 
whether  it  .should  provide  that  the 
HlJD-1  or  — 1 A  or  a  successor  form 
could  serve  as  verification  of  mortgage- 
related  obligations  reflected  by  the  form, 
where  a  legal  obligation  exists  to 
complete  the  form  accurately. 

Industry  commenters  and  consumer 
advocates  generally  supported  including 
consideration  aiul  verification  of 
mortgage-relatiid  obligations  in  the 
al)ility-to-re])ay  determination.  Several 
industry  commenters  asked  that  the 
Bureau  j)rovide  creditors  more 
llexihility  in  considering  and  verifying 
mortgage-relatiul  obligations.  Thev 
suggested  that  a  reasonable  and  good 
faith  determination  be  deemed 
.sufficient,  rather  tlian  use  of  all 
underwriting  standards  in  any 
particular  government  or  non¬ 
government  handbook.  (Community 
l)anks  asserted  that  flexible  .standards 
wen;  nece.ssary  to  meet  their  customers’ 
needs.  Some  consumer  advocates 
suggested  that  creditors  he  permitted  to 
draw  on  only  widely  accepted  standards 
that  have  he(;n  validated  by  experience 
or  sanctioned  by  a  government  agencv. 

Some  industry  commenters  a.sked  for 
more  guidance  on  how  to  calculate  ])ro 
rata  monthly  j)ayment  amounts  and 
estimated  property  taxes.  One  industry 
commenter  a.sked  that  creditors  he 
])ermitted  to  u.se  pro  rata  monthly 
paym(;nt  amounts  for  special 
assessments,  not  quarterly  or  yearly 
amounts.  'Phe  commenter  recpiested  that 
estimates  of  common  a.ssessments  h(; 
j)ermitted.  'Phis  commenter  also 
recommended  that  creditors  he 
permitted  to  verify  the  amount  of 
common  a.sse.ssments  with  information 
provided  by  tin;  c:on.sumer.  One 
commenter  noted  that  verification  using 
HUD-1  forms  shonhl  be  permitted 
hi;cau.se  there  is  a  legal  obligation  to 
c:omj)lete  the  HUD-1  accurately. 

The  Bureau  is  adopting  the  rule  as 
propo.sed.  For  the  reasons  discussed 
below,  the  Bureau  concludes  that  a 
creditor  should  consider  the  consumer’s 
monthly  payment  for  mortgage-related 
obligations  in  determining  the 
consumer’s  ability  to  repay,  pursuant  to 
t)  1()2(). 43(c)(1).  As  commenters 
confirmed,  obligations  related  to  the 
mortgage  may  affect  the  c:on.sumer’s 
ability  to  .satisfy  the  obligation  to  make 
r(;cnrring  ])ayments  of  j)rincipal  and 
interest.  'Phe  Bureau  also  agrees  with  the 
argument  rais(;d  by  many  commenters 
that  the  failure  to  account  consistently 
for  these  obligations  during  the 
snhprime  crisis  harmed  many 
consumers.  ’Pluis,  the  Bureau  has 
determined  that  it  is  appropriate  to 
adoj)t  §  l()2fi.43(c)(2)(v)  as  proposed. 
However,  the  Bureau  believes  that 


Federal  Register / Vol.  78,  No.  20 / Wednesday,  January  30,  201 3 /Rules  and  Regulations 


6467 


adciitional  guidaneo  will  facilitate 
compliance.  As  explained  below,  the 
Onrean  has  exi)an(led  on  the  pro])os(Ht 
commentary  language  to  |)rovid(; 
additional  clarity  and  illu.strative 
examj)l(!S. 

The  final  version  of  comment 
43(c)(2l(vl-l  is  snhstantially  similar  to 
the  language  as  proposed.  As  discussed 
under  ^  1020. 42(1)1(81  above,  the  Hureau 
is  revising  the  language  related  to 
insurance  premiums  to  provide 
additional  clarity.  The  modifications  to 
the  language  in  pro])osed  comment 
42(c)(2)(v)-l  coiddrm  to  the  language 
adopted  under  ^  1020.43(1)1(8)  and  the 
related  commentary.  Furthermore,  the 
final  version  of  comment  43(c)(2)(v)-l 
contains  additional  explanation 
regarding  the  determination  of  the 
consumer’s  monthly  payment,  and 
j)rovides  additional  illustrative 
exam))les  to  clarify  further  the 
recpiirements  of  S  1020.43(c)(2)(v].  For 
examj)le,  a.ssume  that  a  consumer  will 
he  reciuired  to  pay  moi  tgage  insurance 
premiums,  as  defined  by  ^  1020.43(1)1(8), 
on  a  monthly,  annual,  or  other  basis 
after  consummation.  Section 
1020.43(c)(2)(v)  includes  these  recurring 
mortgage  insurance  payments  in  the 
evaluation  of  the  consumer’s  monthlv 
|)ayment  for  mortgage-related 
obligations.  However,  if  the  consnmer 
will  incur  a  one-time  fee  or  charge  for 
moitgage  insurance  or  similar  ])urposes, 
such  as  an  u])-front  mortgage  insurance 
])remiuin  im])osed  at  consummation. 

§  1020.43(c)(2l(vl  does  not  include  this 
up-front  mortgage  insurance  premium 
in  the  evaluation  of  the  consumer’s 
monthly  payment  for  mortgage- related 
obligations. 

As  discussed  under  §  1026. 43(h)(8) 
above,  several  commenters  discussed 
the  importance  of  including 
homeowners  association  dues  and 
similar  obligations  in  the  determination 
of  ability  to  rejiay.  The.se  commenters 
argued,  and  the  Bureau  agrees,  that 
recurring  financial  obligations  payable 
to  community  governance  as.sociations, 
such  as  homeowners  association  dues, 
should  be  taken  into  consideration  in 
determining  whether  a  consumer  has 
the  ability  to  rejiay  the  obligation.  The 
Bureau  recognizes  the  i)ractical 
problems  that  may  ari.se  with  including 
obligations  such  as  these  in  the 
evaluation  of  the  consumer’s  monthly 
payment  for  mortgage-related 
obligations,  (iommenters  identified 
issues  .stemming  from  difficulties  which 
may  ari.se  in  calculating,  estimating,  and 
verifying  these  obligations.  Based  on 
this  feedback,  the  Bureau  has 
determined  that  additional  clarification 
is  necessary.  As  adopted,  comment 
43(c)(2)(v)-2  clarifies  that  creditors  need 


not  include  ])ayments  to  community 
governance  associations  if  such 
obligations  are  fully  .satisfied  at  or 
before  consummation  by  the  consumer. 
This  comment  further  clarifies  that 
S  l()2(i.43(c)(2)(v)  does  not  reipiire  the 
creditor  to  include  these  payments  in 
the  evaluation  of  the  consumer’s 
monthly  payment  for  mortgage-related 
obligations  if  the  consumer  does  not  pav 
the  fee  directly  at  or  before 
consummation,  and  instead  finances  the 
obligation.  In  the.se  ca.ses,  the  financed 
obligation  will  be  included  in  the  loan 
amount,  and  is  therefore  already 
included  in  the  determination  of  ability 
to  repay  pursuant  to  ??  l()2().43(c)(2)(iii). 
However,  if  the  consumer  incurs  the 
obligation  and  will  satisfy  the  obligation 
with  recurring  j)ayments  after 
consummation,  regardless  of  whether 
the  obligation  is  escrowed, 
l()2(i.43(c)(2)(v)  reijuires  the  creditor 
to  include  the  obligation  in  the 
evaluation  of  the  consumer’s  monthlv 
j)ayment  for  mortgage-related 
obligations.  The  Bureau  has  also 
aildres.sed  the  concerns  rai.sed  by 
commenters  related  to  calculating, 
e.stimating,  and  verifving  these 
obligations  in  comments  43(c)(2)(v)-4 
and  and  43(c)(3)-.‘j,  respectively. 

As  discussed  under  1()2(). 43(b)(8) 
above,  one  comment  letter  focused 
extensively  on  comnumitv  transfer  fees. 
The  Bureau  agrees  with  the  argument, 
advanced  bv  .several  commenters,  that 
the  entirety  of  the  consumer’s  ongoing 
obligations  should  be  included  iu  the 
determination.  A  responsible 
determination  of  the  consumer’s  ability 
to  re])ay  recjuires  an  accounting  of  sucb 
obligations,  whether  the  purpose  of  the 
obligation  is  to  satisfy  the  payment  of  a 
community  transfer  fee  or  traditional 
homeowners  a.ssociation  dues.  An 
obligation  that  is  not  paid  in  full  at  or 
before  consummation  must  be  paid  after 
consummation,  which  may  affect  the 
consumer’s  ability  to  repay  ongoing 
obligations.  Thus,  comment  43(c)(2)(v)- 
2  t:larifies  that  community  transfer  fees 
are  included  in  the  determination  of  the 
consumer’s  monthly  j)ayment  for 
mortgage-related  obligations  if  such  fees 
are  paid  on  a  recurring  basis  after 
consummation.  Additionallv,  the 
Bureau  believes  that  a  creditor  is  not 
reijuired  to  include  community  transfer 
fees  that  are  imposed  on  the  .seller,  as 
many  community  transfer  fees  are.  in 
the  ability-to-repay  calculation. 

In  respon.se  to  the  reipiest  for  feedback 
in  the  ])roposed  rule,  several 
commenters  addre.ssed  the  jiroposed 
treatment  of  special  as.sessments.  Unlike 
community  transfer  fees,  which  are 
generally  identified  in  the  deed  or 
master  community  plan,  creditors  may 


encounter  difficulty  determining 
whether  special  as.sessments  exist. 

.Special  a.ssessments  are  often  imposed 
in  respon.se  to  some  urgent  or 
unexpected  need.  Con.seijuently,  neither 
the  creditor  nor  the  community 
governance  association  mav  be  able  to 
predict  the  ire(]uency  and  magnitude  of 
.si)ecial  assessments.  However,  this 
difficulty  does  not  exist  for  sj)ecial 
assessments  that  are  known  at  the  time 
of  underwriting.  Known  special 
assessments,  which  the  buyer  must  j)ay 
and  which  may  be  significant,  may 
affect  the  consumer’s  ability  to  repay  the 
obligation.  Thus,  comment  43(c)(2)(v)-3 
clarifies  that  the  creditor  must  include 
special  assessments  in  the  evaluation  of 
the  consumer’s  monthly  payment  for 
mortgage-related  obligations  if  such  fees 
are  paid  by  the  consumer  on  a  recurring 
basis  after  consummation,  regardless  of 
whether  an  escrow  is  established  for 
the.se  fees.  For  examj)le,  if  a 
homeowners  association  im])oses  a 
special  assessment  that  the  consumer 
will  have  to  ])ay  in  full  at  or  before 
consummation,  l()2().43(c)(2)(v)  does 
not  include  the  s])ecial  a.sse.ssment  in 
the  evaluation  of  the  consumer’s 
monthly  payment  for  mortgage-related 
obligations.  .Section  l()2(j.43(c)(2)(v) 
does  not  require  a  creditor  to  include 
special  assessments  in  the  evaluation  of 
the  consumer’s  monthly  ])ayment  for 
mortgage-related  obligations  if  the 
s])ecial  assessments  are  imjiosed  as  a 
one-time  charge.  For  example,  if  a 
homeowners  assoc.iation  imjioses  a 
special  assessment  that  the  consumer 
will  have  to  .satisfy  in  one  payment, 

§  l()2(i.43(c)(2)(v)  does  not  include  this 
one-time  sjiecial  assessment  in  the 
evaluation  of  the  consumer’s  monthly 
])ayment  for  mortgage-related 
obligations.  However,  if  tbe  consumer 
will  pay  the  s])ecial  assessment  on  a 
recurring  basis  after  consummation, 
regardless  of  whether  the  consumer’s 
payments  for  the  special  assessment  are 
escrowed.  ^  l()2(i.43(c)(2)(v)  reipiires  the 
creditor  to  include  this  recurring  special 
assessment  in  the  evaluation  of  the 
consumer’s  monthly  payment  for 
mortgage-related  obligations.  Comment 
43(c)(2)(v)-3  ahso  includes  several  other 
examples  illustrating  this  requirement. 

The  Bureau  agrees  that  cdear  and 
detailed  guidance  regarding  determining 
])ro  rata  monthly  jiayments  of  mortgage- 
related  obligations  should  be  provided. 
However,  the  Bureau  believes  that  it  is 
important  to  strike  a  balance  between 
providing  clear  guidance  and  providing 
creditors  with  the  flexibility  to  serve  the 
evolving  mortgage  market.  The 
comments  identified  significant 
concerns  with  the  u.se  of  “widely 
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accepted  governmental  and  non¬ 
governmental  standards”  for  purposes 
of  determining  the  j)ro  rata  monthly 
payment  amount  for  mortgage-related 
ohligations.  While  commenters 
generally  stated  that  “widely  accej)ted 
governmental  standards”  was  an 
a])pro])riate  standard,  others  commented 
that  “non-governmental  standards”  may 
not  he  sufficiently  clear.  The  Bureau 
Ixdieves  that  “governmental  standards” 
could  he  relied  on  to  ])erform  pro  rata 
calculations  of  monthly  mortgage 
related  ohligations  because  such 
.standards  j)rovide  detailed  and 
comprehensive  guidance  and  are 
fr(!(piently  revised  to  adaj)t  to  the  needs 
of  the  evolving  residential  finance 
market.  However,  the  comments  noted 
that  “non-governmental  standards”  is 
not  sufficiently  descrijitive  to  illu.strate 
clearly  how  to  calcidati;  ])ro  rata 
monthly  jjayments.  Additionally,  the 
Bureau  believes  that  clear  guidance  is 
also  needed  to  address  the  possibility 
that  a  particular  government  program 
may  not  sjjecifically  describe  how  to 
calculate  ])ro  rata  monthlv  pavment 
amounts  for  mortgage-related 
ohligations.  Thus,  the  Bureau  believes 
that  it  is  appropriate  to  revise  and 
further  develop  the  concept  of  “widely 
acce])led  governmental  and  non¬ 
governmental  standards.” 

Based  on  this  feedback,  the  Bureau 
has  revi.sed  and  expanded  the  comment 
clarifying  how  to  calculate  pro  rata 
monthly  mortgage  ohligations.  As 
adopted,  comment  43(c)(2)(v)-4 
])rovides  that,  if  the  mortgage  loan  is 
originated  pursuant  to  a  governmental 
program,  the  creditor  may  determine  the 
pro  rata  monthly  amount  of  the 
mortgage-related  obligation  in 
accordance  with  the  speiufic 
retjuirements  of  that  program.  If  the 
mortgage  loan  is  originated  pursuant  to 
a  government  program  that  does  not 
contain  specific  standards  for 
determining  the  pro  rata  monthly 
amount  of  the  mortgage-related 
obligation,  or  if  the  mortgage  loan  is  not 
originated  jnirsuant  to  a  government 
program,  the  creditor  complies  with 
§  l()2(j.43(c)(2){v)  by  dividing  the  total 
amount  {)f  a  particular  non-monthly 
mortgage-related  obligation  by  no  more 
than  the  numher  of  months  from  the 
month  that  the  non-monthlv  mortgage- 
related  obligation  last  was  due  prior  to 
consummation  until  the  month  that  the 
non-monthly  mortgage-ndated 
obligation  next  will  he  due  after 
consummation.  (Comment  43(c)(2)(v)-4 
also  includes  .several  examples  which 
illustrate  the  conversion  of  non-monthly 
ohligations  into  monthly,  pro  rata 
])ayment.s.  For  example,  assume  that  a 


consumer  aj)|)lies  fora  mortgage  loan  on 
Fehruary  1st.  Assume  further  that  the 
subject  ])roperty  is  located  in  a 
jurisdiction  where  ])roperty  taxes  are 
paid  in  arrears  annually  on  the  first  day 
of  October.  The  creditor  com])lies  with 
^  l()2().43(cK2){v)  by  determining  the 
annual  property  tax  amount  owed  in  the 
prior  October,  dividing  the  amount  by 
12,  and  using  the  resulting  amount  as 
the  pro  rata  monthly  ])roperty  tax 
payment  amount  for  the  determination 
of  the  consumer’s  monthly  payment  for 
mortgage-related  obligations.  The 
creditor  com])lies  even  if  the  consumer 
will  likely  owe  more  in  the  next  year 
than  the  amount  owed  the  ])rior  October 
because  the  jurisdiction  normally 
increases  the  j)ro])erty  tax  rate  annually, 
provided  that  the  creditor  does  not  have 
knowledge  of  an  increase  in  the 
j)ro|)erty  tax  rate  at  the  time  of 
umlerwriting. 

The  Bureau  is  adojding  comment 
43(c)(2)(v)-.'j  in  a  form  that  is 
substantially  similar  to  the  version 
proposed.  (Ine  industry  commenter  was 
e.s])et:ially  concerned  about  estimating 
co.sts  for  community  governance 
organizations,  such  as  coojierative, 
condominium,  or  homeowners 
associations.  'I'liis  commenter  noted 
that,  because  of  indu.strv  concerns  about 
TILA  liabilitv,  many  community 
governance  organizations  refuse  to 
provide  estimates  of  a.ssociation 
expenses  absent  agreements  di.sclaiming 
a.ssociation  liability.  This  commenter 
ex])re.s.sed  concern  that  the  ability-to- 
re])ay  reciuirements  would  make 
community  governance  organizations 
less  likelv  to  jnovide  estimates  of 
a.ssociation  expenses,  which  would 
residt  in  mortgage  loan  processing 
delays.  The  Bureau  does  not  believe  that 
the  ability-to-repay  requirements  will 
lead  to  difficulties  in  exchanging 
information  between  creditors  and 
associations  because  the  ability-to-repay 
requirements  generally  apply  only  to 
creditors,  as  defined  under 
§  l()2().2(a)(17).  However,  the  Bureau 
recognizes  that  consumers  may  be 
harmed  if  mortgage  loan  transactions  are 
needlessly  delayed  by  concerns  arising 
from  the  ability-to-rej)ay  nujuirements. 
Thus,  the  Bureau  has  decided  to  address 
these  concerns  by  adding  several 
examples  to  comment  43(c)(2)(v)-.'‘) 
illustrating  the  reciuirements  of 
§  l()2ti.43(c)(2)(v).  For  example,  the 
creditor  complies  with  1()2(i.43(c)(2)(v) 
by  relying  on  an  e.stimate  of  mortgage- 
related  obligations  jmqjared  by  the 
homeowners  association.  In  accordance 
with  the  guidance  provided  undcir 
comment  17(c)(2)(i)-l,  the  creditor  nc?ed 
only  exerci.se  due  diligence  in 


determining  mortgage-relatcul 
obligations,  and  complies  with 
§  l()2().43(c)(2)(v)  by  relying  on  the 
rei)re.sentation.s  of  other  reliable  parties 
in  preparing  e.stimates.  Or,  assume  that 
the  homeowners  a.ssociation  has 
imposed  a  special  assessment  on  the 
seller,  but  the  .seller  does  not  inform  the 
creditor  of  the  spcjcial  as.sessmcait,  the 
homciowners  a.ssociation  does  not 
include  the  spcjcial  as.sessment  in  the 
estimate  of  ccxpenscis  prepared  for  the 
creditor,  and  the  creditor  is  unaware  of 
the  special  a.ssessment.  The  creditor 
c;omplies  with  §  l()2(i.43(c)(2)(v)  if  it 
does  not  include  the  special  asscis.sment 
in  the  detc^rmination  of  mortgagci-related 
obligations.  The  creditor  may  rely  on 
the  representations  of  other  relial)le 
particjs,  in  accordance  with  the  guidance 
provided  under  commcait  1 7(c)(2)(i)-l. 

43(c)(2)(vi} 

TILA  section  129G(aKl)  and  (3) 
requires  crcalitors  to  considcjr  “current 
obligations”  as  jiart  of  an  ability-to- 
repay  determination.  I’roposed 
§  22(i.43(c)(2)(vi)  would  have 
implemented  the  retiuirement  under 
TILA  section  129C(a)(1)  and  (3)  by 
recpiiring  creditors  to  consider  current 
debt  obligations.  Fropo.sed  comment 
43(c)(2)(vi)-l  would  have  specified  that 
current  debt  obligations  creditors  must 
cionsider  include,  among  other  things, 
alimony  and  child  su])port.  The  Bureau 
believes  that  it  is  reasonable  to  c:on.sid(a' 
child  .suj)j)ort  and  alimony  as  “debts” 
given  that  the  term  “debt”  is  not  defined 
in  the  .statute.  However,  the  Bureau 
under.stands  that  while  alimonv  and 
child  siqjport  are  obligations,  they  may 
not  be  considered  debt  obligations 
unle.ss  and  until  they  are  not  paid  in  a 
timely  manner.  Therefore, 

1()2(i.43(c)(2)(vi)  sjiecifies  that 
creditors  must  consider  current  debt 
obligations,  alimony,  and  child  support 
to  clarify  that  alimony  and  child 
support  are  included  whether  or  not 
they  are  paid  in  a  timely  manner. 

Proposed  comment  43(c)(2){vi)-l 
would  have  referred  creditors  to  widely 
acceptjul  governmental  and  non¬ 
governmental  underwriting  standards  in 
determining  how  to  define  “current  debt 
obligations.”  The  propo.sed  comment 
would  have  given  exam])h!.s  of  current 
debt  obligations,  .suc:h  as  student  loans, 
automobile  loans,  revolving  debt, 
alimony,  child  .support,  and  exi.sting 
mortgages.  The  Board  solicited 
comment  on  proijosed  comment 
43(c)(2Kvi)-l  and  on  whether  more 
specific  guidance  should  be  provided  to 
creditors.  Gommenters  generally 
supj)orted  giving  creditors  significant 
flexibility  and  did  not  encourage  the 
Bureau  to  adopt  more  specific  guidance. 
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Becau.se  the  Bureau  lieliex  es  that  a  wide 
range  of  Criteria  and  guidelines  for 
considering  curnait  debt  obligations 
will  contribute  to  reasonable,  good  faith 
ability-to-rej)ay  determinations, 
comment  43(c)(2)(vi)-l  as  adopted 
jireserves  the  flexible  approach  of  the 
Board’s  jiroposed  comment.  'I’lie 
comment  gives  exainjiles  of  current  debt 
obligations  but  does  not  proviile  an 
exbau.stive  list.  The  comment  therefore 
jireserves  sub.stantial  flexibility  for 
creditors  to  develoji  their  own 
underwriting  guidelines  regarding 
consideration  of  current  debt 
obligations.  Referenci;  to  widely 
accejjteil  governmental  amf  non¬ 
governmental  underwriting  standards 
has  been  omitted,  as  di.scussed  above  in 
the  section-bv-section  analvsis  of 
Sl02(i.43(c).' 

The  Board  also  solicited  comment  on 
whether  additional  guitfance  should  be 
provided  regarding  consideration  of 
debt  obligations  that  an;  almost  paid  off. 
Ciommenters  generally  stateil  that 
creditors  .should  be  required  to  consider 
obligations  that  arc;  almost  ])aid  off  onlv 
if  tbev  affect  rcpavment  abilitv.  The 
Bureau  agrees  that  many  different 
standards  for  considering  obligations 
that  are  almost  paid  off  could  lead  to 
rea.sonable.  good  faith  abilitv-to-repav 
determinations.  As  adojited,  comment 
43(c)(2)(vi)-l  includes  additional 
language  clarifying  that  creditors  have 
significant  flexibilitv  to  consider  current 
debt  obligations  in  light  of  att(;ndant 
facts  and  circum.stances.  including  that 
an  obligation  is  lik(;ly  to  bt;  paid  off 
.soon  after  consummation.  As  an 
example,  comment  43(c){2)(vi)-l  states 
that  a  cn;(litor  may  take  into  account 
that  an  existing  mortgage  is  likely  to  be 
paid  off  soon  after  consummation 
iM;cause  there  is  an  existing  contract  for 
sale  of  the  property  that  secures  that 
mortgage. 

The  Board  also  solicited  comment  on 
whether  additional  guidance  should  be 
])rovided  regarding  consideration  of 
debt  obligations  in  forbearance  or 
deferral.  Several  commenters,  including 
both  creditors  and  consumer  advocates, 
.su])j)orteil  requiring  creditors  to 
consider  obligations  in  forbearance  or 
d(;ferral.  At  l(;a,st  one  largi;  creditor 
objecti;d  to  requiring  creditors  to 
consider  such  obligations  in  all  cases. 
The  Bureau  believes  that  manv  different 
standards  for  considering  obligations  in 
forbearance  or  deferral  could  lead  to 
reasonable,  good  faith  determinations  of 
ability  to  rejiay.  As  adopted,  comment 
43{c){2)(vi)-l  therefore  includes 
additional  language  clarifying  that 
creditors  should  consider  whether  debt 
obligations  in  forfiearance  or  deferral  at 
the  time  of  underwriting  are  likely  to 


affect  a  consumer’s  abilitv  to  re])ay 
ba.sed  on  the  payment  for  which  tlie 
consumer  will  be  liable  upon  (;xpiration 
of  the  forbearanci;  or  deferral  period  and 
other  relevant  facts  and  circumstances, 
such  as  when  the  forbearance  or  deferral 
jieriod  will  expire. 

I’arts  of  |)ro])osed  comment 
43(c)(2)(vi)-l  and  jnoposed  comment 
43(c)(2)(vi)-2  would  have  provided 
guidance  on  verification  of  current  debt 
obligations.  All  guidance  regarding 
verification  has  l)(;(;n  moved  to  the 
commentary  to  §  1()2(). 43(c)(3)  and  is 
discussed  below  in  the  section-by¬ 
section  analvsis  of  that  provision. 

The  Board  .solicited  comment  on 
whether  it  should  provide  guidance  on 
consideration  of  current  debt  obligations 
for  joint  applicants.  Commenters 
generally  did  not  comment  on 
consideration  of  current  ilebt  obligations 
for  joint  applicants.  One  trade 
association  commenter  stated  that  joint 
applicants  should  be  subject  to  the  sann; 
standards  as  individual  applicants. 
Because  the  Bureau  believes  that  the 
current  debt  obligations  of  all  joint 
aj)))licants  mu.st  be  considered  to  reach 
a  rea.sonable,  good  faith  determination 
of  ability  to  re])ay,  the  Bur(;au  is 
adopting  new  comment  43(c)(2)(vi)-2. 
New  comment  43(c)(2)(vi)-2  clarifi(;s 
that  when  two  or  more  consumers  apply 
for  credit  as  joint  obligors,  a  cr(;ditor 
must  consider  the  debt  obligations  of  all 
such  joint  applicants.  The  comment  also 
ex])lains  that  creditors  are  not  reepured 
to  consider  the  debt  obligations  of  a 
consumer  acting  meri;ly  as  surety  or 
guarantor.  Finally,  the  comment 
clarifies  that  the  reiiuirements  of 

102(i.43(c)(2)(vi)  do  not  affect  various 
disclosure  requirements. 

43(c)(2)(vii) 

TILA  section  129(^(a)(3)  requir(;s 
creditors  to  consider  the  consumer’s 
monthly  debt-to-income  ratio  or 
residual  income  the  consumer  will  have 
after  jiaying  non-mortgage  debt  and 
mortgage-related  obligations,  as  part  of 
the  ability-to-repay  determination  under 
'f’lLA  section  12bC(a)(l).  'I’bis  ])rovision 
is  consistent  with  tin;  2008  HOEFA 
I'diial  Rule,  which  grants  a  creditor  in  a 
high-cost  or  higher-priced  mortgage  loan 
a  ])resumption  of  comjiliance  willi  the 
requirement  that  the  creditor  assess 
repayment  ability  if,  among  other 
things,  the  cr(;ditor  considers  the 
consumer’s  debt-to-income  ratio  or 
n;sidual  income.  .See 
§  102(i.34(a)(4)(iii)(C),  (1))(1).  Exi.sting 
comment  34(a)(4)(iii)(C)-1  provides  that 
creditors  may  look  to  widely  accejited 
governmental  and  non-governmental 
underwriting  standards  in  defining 
“income”  and  “debt”  including,  for 


example,  those  .set  forth  in  the  Elf  A 
Handbook  on  Mortgage  (iredit  Analysis 
for  Mortgage  Insurance  on  ()ne-to-Four 
Unit  Mortgage  Loans. 

Projiosed  §  22(i.43(c)(2)(vii)  would 
bav(;  implem(;nted  'I’lLA  section 
12‘)(’,(a)(3)  by  reipdring  cr(;ditors,  as  ])art 
of  the  repayment  ability  determination, 
to  consider  the  consum(;r’s  monthly 
d(;l)t-to-income  ratio  or  residual  inconu;. 
Proposed  comment  43(c)(2)(vii)-l 
would  have  cros.s-referenceil 
228. 43(c)(7),  regarding  the  definitions 
and  calculations  for  the  monthly  debt- 
to-income  and  residual  income. 
Consistent  with  the  2008  HOEPA  Final 
Rule,  the  jiroposed  rule  would  have 
|)rovided  creditors  flexibility  to 
determine  whether  to  use  a  debt-to- 
income  ratio  or  residual  income  metric 
in  assessing  the  consumer’s  repayment 
ability.  As  the  Board  noted,  if  one  of 
tbe.se  metrics  alone  bolds  as  much 
predictive  jiower  as  the  two  together, 
then  reipdring  creditors  to  use  l)otb 
metrit:s  coukl  r(;duce  credit  access 
without  an  offsetting  increa.se  in 
consumer  jirotec.tion.  78  FR  27390, 
27424-2.'j  (May  11, 2011),  citing  73  FR 
44.').'j0  Only  30,  2008).  'Fbe  jiroposed 
rule  did  not  s])ecifically  addre.ss 
creditors’  use  of  both  metrics  if  .siu:b  an 
a])])roacb  would  provide  incremental 
predictive  jiower  of  a.ssessing  a 
consumer’s  re])ayment  ability.  However, 
as  discussed  above  in  the  section-by- 
.section  analysis  of  ^  1028.43(c),  the 
Board’s  pro])o.sed  comment  43(c)-l 
would  have  jirovided  that,  in  evaluating 
the  consumer’s  r(;j)ayment  ability  under 
§  228.43(c),  creditors  may  look  to  widely 
accepted  governmental  or  non- 
goverinn(;ntal  underwriting  standards, 
such  as  the  F’HA  Handbook  on  Mortgage 
(’.redit  Analysis  for  Mortgage  Insurance 
on  One-to-Fonr  Unit  Mortgage  Loans, 
consi.stent  with  exi.sting  comment 
34(a)(4)(iii)(C)-l. 

In  response  to  the  projio.sed  rule, 
industry  commenters  and  consumer 
advocates  generally  supported  including 
consideration  of  the  debt-to-income 
ratio  or  residual  income  in  the  ability- 
to-repay  determination.  .Several  industry 
commenters  asked  that  the  Bureau 
])rovide  creditors  more  flexibility  in 
considering  and  verifying  the  debt-to- 
income  ratio  or  residual  income.  Tbev 
suggested  that  a  reasonable  and  good 
faith  determination  be  deemed 
sufficient,  rather  than  use  of  all 
underwriting  standards  in  anv 
particular  government  or  non¬ 
government  handbook.  Uomminntv 
banks  as.serted  that  flexible  .standards 
are  necessary  to  meet  their  customers’ 
needs.  .Some  consumer  advocates 
suggested  that  creditors  bi;  jiermitted 
only  to  draw  on  widely  aci;e])ted 
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standards  that  have  been  validated  hy 
experience  or  sanctioned  hv  a 
government  agency.  They  argued  that 
more  specific  standards  would  helj) 
ensure  safe  ami  sound  underwriting 
criteria,  higher  com])liance  rates,  and  a 
larger  numher  of  performing  loans. 

Section  1()2(i.43(c)(2)(vii)  ado])ts  the 
Board’s  ])roposal  hy  retjuiring  a  creditor 
making  the  repayment  determination 
under  ^  1020. 43(c)(1)  to  consider  the 
consumer’s  monthly  deht-to-income 
ratio  or  residual  income,  in  accordance 
with  §  1020.43(c)(7).  The  Bureau 
Believes  that  a  flexible  approach  to 
evaluating  a  consumer’s  cleht-to-income 
ratio  or  residual  income  is  a])pro])riate 
h(!cau,se  stricter  guidelines  may  limit 
access  to  credit  and  create  fair  lemling 
problems.  Broad  guidelines  will  provide 
creditors  neces.sarv  flexibility  to  serve 
the  whole  of  the  mortgage;  market 
effectively  and  responsil)ly. 

Accordingly,  the  final  rule  sets 
minimum  underwriting  standards  while 
providing  creditors  with  flexibility  to 
use  their  own  reasonable  guidelines  in 
making  the  re])avment  ability 
determination  reejuired  by 
§  1020.43(c)(1).  Moreover,  and  as  in  the 
2000  HOEBA  Final  Rule,  the  apjnoach 
would  ])rovide  creditors  flexihilitv  to 
determine  whether  to  use  a  deht-to- 
income  ratio  or  residual  income,  or 
both,  in  asse.ssing  a  consumer’s 
rei)ayment  ability. 

As  disciKssed  above  in  the  section-hy- 
section  analysis  of  §  1020.43(c).  the 
Bureau  is  not  finalizing  the  Board’s 
propo.sed  comment  43(c)-l  regarding 
the  use  of  widely  acc:epted 
governmental  or  non-governmental 
untierwriting  .standards  in  evaluating 
the  consumer’s  re))ayment  ability. 
Instead,  for  the  reasons  disemssed  above, 
comment  43(c)(2)-l  provides  that  the 
rule  and  commentary  permit  creditors  to 
adopt  reasonable  standards  for 
evaluating  factors  in  underwriting  a 
loan,  such  as  whether  to  classify 
particular  inflows  or  obligations  as 
“income”  or  “debt,”  and  that,  in 
evaluating  a  consumer’s  r(;payment 
ability,  a  creditor  may  look  to 
governmental  underwriting  standards. 
.See  section-hv-.section  analvsis  of 
Sl()2(i.43(c)(2). 

The  Bureau  believes  a  flexible 
approach  to  evaluating  debt  and  income 
is  appropriate  in  making  the  re])ayment 
ability  determination  under 

1028. 43(c).  However,  for  the  reasons 
discuss(;d  below,  the  Bureau  believes  a 
(juantitative  standard  for  evaluating  a 
consumer’s  deht-to-incouK;  ratio  .should 
apply  to  loans  that  are  “cpialified 
mortgages”  that  receive  a  safe  harbor  or 
presumption  of  compliance  with  the 
repayment  ability  determination  under 


§  1028. 43(c).  For  a  discussion  of  the 
(plant itative  deht-to-income  standard 
that  appli(;.s  to  (jualified  mortgag(;.s 
jnirsuant  to  §  1028.43(e)(2)  and  the 
rationah;  for  applying  a  (piantitative 
standard  in  the  (pialifii;d  mortgage 
s])ace,  s(;e  the  s(;ction-hy-.s(;ction 
analysis  of  ^  1028.43(e)(2). 

43(c)(2)(viii) 

TIEA  S(;ction  120(:(a)(l)  and  (3) 
rticpiircis  creditors  to  consider  credit 
history  as  ])art  of  the  ahility-to-repay 
d(;termination.  Propo.sed 
§  22().43(c)(2)(viii)  would  have 
im])lemented  the  r(;(purement  under 
TILA  section  129C(a)(l)  and  (3)  by 
adojjting  the  .statutory  recpiirement  that 
creclitors  consider  credit  history  as  part 
of  an  ahility-to-re])ay  determination. 
Proposed  comment  43(c)(2)(viii)-l 
would  have  referred  creditors  to  widely 
accepted  governmental  and  non¬ 
governmental  underwriting  standards  to 
define  credit  history.  'Fhe  projiosed 
comment  would  have  given  (ixamples  of 
factors  creditors  could  consider,  such  as 
the  numh(;r  and  age  of  credit  lines, 
payment  hi.story,  and  any  judgiiKints, 
colhictions,  or  bankruptcies.  The 
])ropo.sed  comment  al.so  would  have 
refernid  creditors  to  credit  bureau 
r(;ports  or  to  nontraditional  credit 
references  such  as  rental  pavment 
history  or  public  utility  payimints. 

Ciommenters  generally  did  not  ohj(;ct 
to  the  propo.sed  adoption  of  the 
statutory  riitpiiremeiit  to  consider  credit 
hi.story  as  j)art  of  ahility-to-repay 
determinations.  Comm(;nters  gmierally 
suj)ported  giving  creditors  significant 
flexibility  in  how  to  consider  credit 
hi.story.  Creditors  also  generally 
supported  clarifving  that  creditors  mav 
look  to  nontraditional  credit  references 
such  as  rental  payment  history  or  public 
utility  payments. 

Section  l()28.43(c)(2)(viii)  is  adojited 
as  jjroposed.  Comment  43(c)(2)(viii)-l 
as  adopted  suhstantially  maintains  the 
proposed  comment's  flexible  approach 
to  consideration  of  credit  hi.story. 
Comm(;nt  43(c)(2)(viii)-1  notes  that 
“credit  hi.story”  mav  include  factors 
such  as  the  numher  and  age  of  credit 
lines,  payment  historv,  and  any 
judgments,  collections,  or  bankruptcies. 
The  comment  clarifi(;.s  that  the  ruie  docis 
not  re(juire  creditors  to  obtain  or 
consider  a  con.solidated  credit  .score  or 
])r(;.scrihe  a  minimum  credit  score  that 
creditors  must  ajiply.  The  commeut 
further  clarifies  that  the  rule  do(;s  not 
sj)(;cify  which  a.sj)(;cts  of  credit  hi.story 
a  creditor  must  considcir  or  how  various 
aspects  of  credit  hi.story  could  he 
weighed  against  (;ach  other  or  again.st 
other  und(;rwriting  factors.  The 
comment  (;xplain.s  that  some  aspects  of 


a  consumer’s  credit  hi.story.  whetlu;r 
positive  or  negative,  may  not  hi;  directly 
indicative  of  the  consumer’s  ability  to 
repay  and  that  a  criiditor  therefore  may 
give  various  aspects  of  a  consumer’s 
credit  history  as  much  or  as  little  W(;ight 
as  is  approjiriate  to  reach  a  riiasonahle, 
good  faith  determination  of  ability  to 
repay.  'Fhe  Buniau  heli(;v(;.s  that  this 
flexible  approach  is  apjiropriate  because 
of  the  wide  range  of  creditors, 
consumers,  and  loans  to  which  the  rule 
will  apply.  The  Bureau  heliev(;.s  that  a 
wide  range  of  approaclKis  to  considering 
credit  history  will  contribute  to 
r(;asonahle,  good  faith  ahility-to-repay 
dt;t{;rmination.s.  As  iu  the  proi)o.sal,  the 
comment,  as  adojited.  clarifi(;.s  that 
creditors  may  look  to  non-traditional 
credit  references  such  as  rental  payment 
history  or  public  utility  payments,  hut 
are  not  reejuired  to  do  so.  Reference  to 
widely  accepted  governmental  and  non- 
governnuintal  underwriting  standards 
has  l)t;en  omitted,  as  discus.sed  in  the 
section-hy-.s(;ction  analysis  of 
§  1028.43(c).  above. 

Portions  of  j)ro})o.sed  comnu;nt 
43(c)(2)(viii)-l  discu.ssed  v(;rification  of 
credit  hi.story.  All  guidance  regarding 
verification  has  been  moved  to  the 
commentary  to  §  1028.43(c)(3)  and  is 
discusscid  below  in  the  section-hv- 
section  analysis  of  that  jjrovision. 

Because  the  Bureau  heliev(;.s  that  the 
credit  history  of  all  joint  apjilicants 
must  he  considered  to  r(;ach  a 
nia.sonahle,  good  faith  d(;t(;rmination  of 
joint  apj)licants’  ability  to  ixipay,  and  for 
conformity  with  the  commentary  to 
§  1028.43(c)(2)(vi)  regarding 
consideration  of  current  d(;ht  obligations 
for  multiple  apjjlicants,  the  Burtiau  is 
adojhing  iu;w  comment  43(c)(2)(viii)-2 
regarding  multiple  applicants.  The 
comment  clarifies  that,  when  two  or 
more  consumers  apply  jointly  for  credit, 
the  creditor  is  required  hy 
§  l()28.43(c)(2)(viii)  to  consider  the 
credit  hi.story  of  all  joint  ajjplicants. 

N(;w  comment  43(c)(2)(viii)-2  also 
clarifies  that  creditors  are  not  nicjuired 
to  considiir  the  credit  hi.story  of  a 
consumer  who  acts  merelv  as  a  suretv 
or  guarantor.  Finally,  the  comment 
clarifi(;s  that  the  requir(;m(;nts  of 
§  l()28.43(c)(2)(viii)  do  not  affect  various 
disclosure  nicpiireimints. 

43(c)(3)  Verification  Using 'Fhird-Party 
Records 

'FIFA  section  129U(a)(l)  riicphres  that 
a  creditor  make  a  niasonahle  and  good 
faith  (hitermination.  hasiid  on  “verified 
and  documented  information,”  that  a 
consumer  has  a  reasonable  ability  to 
repay  the  covered  transaction.  The 
Board’s  2088  liOEPA  PMnal  Rule 
niquired  that  a  creditor  verify  the 
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consuiner’s  ineoine  or  asset.s  relied  on  to 
determine  rej)iiynient  ability  and  the 
consumer’s  current  obligations  under 
§  102(i.34(a)(4)(ii)(A)  and  {(I).  Thus, 

TIbA  section  129(i(a)(l)  differs  from 
existing  repayment  ability  rules  by 
recjuiring  a  creditor  to  verify 
information  relied  on  in  considering  the 
consumer's  ability  to  repay  according  to 
the  considerations  reciuired  under  TILA 
section  12t)(’(a)(3),  which  are  discus.sed 
al)ove  in  the  section-hv-section  analysis 
of  §  l()2(i.43(c)(2). 

The  Hoard’s  proposal  would  have 
implemented  TILA  .section  12t)C(a)(l)’.s 
general  recpiirmnent  to  verify  a 
consumer’s  repayment  ability  in 
proj)o.sed  §  22().43(c)(3).  which  reciuired 
that  a  creditor  verify  a  consumer’s 
repayment  ability  using  rea.sonahly 
reliable  lhird-j)arty  records,  with  two 
exceptions.  Under  the  first  exception, 
jHopo.sed  §  22().43(c)(3)(i)  provided  that 
a  creditor  may  orally  y(;rify  a 
consumer’s  employment  status,  if  the 
creditor  suh.secpiently  ])repares  a  record 
of  the  oral  mnployment  status 
verification.  Under  the  second 
excej)tion.  proj)o.si!d  §  22(i.43(c)(3)(ii) 
|)rovided  that,  in  cases  where  a  creditor 
relies  on  a  consumer’s  credit  report  to 
verify  a  consumer’s  current  debt 
ohligations  and  the  consumer’s 
application  states  a  current  debt 
oi)iigation  not  shown  in  the  consumer’s 
credit  niport.  the  creditor  need  not 
independently  verify  the  additional  debt 
obligation,  as  reported.  Proposed 
comment  43(c)(3)-l  clarified  that 
records  a  creditor  uses  to  verify  a 
consumer’s  re])ayment  ability  under 
proposed  ??  22().43(c)(3)  must  he  sjjecific 
to  the  individual  consumer.  Rcicords 
regarding,  for  example,  average  incomes 
in  the  consumer’s  geographic  location  or 
average  incomes  paid  by  the  consumer’s 
employer  would  not  Im;  specific  to  the 
individual  consumer  and  are  not 
sufficient. 

Propo.sed  comment  43(c)(3)-2 
provided  that  a  creditor  may  obtain 
third-party  records  from  a  tliird-party 
s(;rvice  provider,  as  long  as  tin;  records 
an;  reasonably  reliable  and  specific  to 
the  individual  consumer.  As  stated  in 
§  l()2().43(c)(3).  the  standard  for 
vtirification  is  that  the  creditor  must  u.s(! 
“njasonahly  reliable  third-party 
njcords,"  which  is  fulfilled  for 
rea.sonahly  reliable  documents.  s])ecific 
to  the  consumer,  provided  by  a  third- 
party  .service  j)rovider.  Also.  pro|)osed 
comment  43(c)(3)-2  clarified  that  a 
cnulitor  may  obtain  third-j)arty  records, 
for  exam])le.  payroll  statements,  directly 
from  the  consumer,  again  as  long  as  the 
records  are  reasonably  reliable. 

The  Hoard  also  solicited  comment  on 
whether  anv  documents  or  records 


])re])ared  by  the  consumer  and  not 
reviewed  by  a  third  j)arty  approjjriately 
could  be  considered  in  determining 
re])ayment  ability,  for  examj)le.  because 
a  particular  r(!cord  provides  information 
not  obtainable  using  third-])artv  records. 

In  j)articular,  the  13oard  .solicited 
comment  on  methods  current Iv  used  to 
ensure  that  documents  prei)ar(!d  hv  self- 
employed  consumers  (such  as  a  vear-to- 
date  ])rofit  and  loss  statement  for  the 
period  after  the  jieriod  covenul  by  the 
consumer’s  latest  income  tax  return,  or 
an  o])erating  income  statement  pre])ared 
by  a  consumer  who.se  income  includes 
rental  income)  are  rea.sonahly  reliable 
for  use  in  determining  repayment 
ability. 

Commenters  generally  supported  the 
Hoard’s  jnopo.sal  to  implement  the 
Dodd-Frank  Act’s  verification 
requirements.  Consumer  grou})s 
generally  found  the  propo.sal  to  h(!  an 
accurate  implementation  of  the  statute 
and  ])osited  that  the  pro|)osal  would 
provide  much-needed  protection  for 
consumers.  Industry  commenters 
generally  al.so  .suj)])orted  the  ])ropo.sal. 
noting  that  mo.st  underwriters  already 
engaged  in  similarly  sound 
umha  writing  practices.  Some  indnstrv 
commenters  noted  that  via  ifying  a 
consumer’s  employment  status  impo.ses 
a  burden  upon  the  consumer’s  employer 
as  well,  however  the  Hunaui  has 
concluded  that  the  oral  verification 
])rovi.sion  ])rovided  hv 
§  1()2(>.43{c)(3)(ii).  discus.sed  below, 
alleviates  such  concerns. 

The  15ur(iau  is  adopting 

l()2(i.43(c)(3)  suh.stantially  as 
])roposed.  with  certain  clarifying 
changes  which  are  described  bidow.  The 
final  rule  al.so  adds  new  comment 
43(c)(3)-3.  In  addition,  for 
organizational  jmrposes.  the  final  rule 
generally  adopts  proposed  comments 
43(c)(2)(iv)-4.43(c)(2)(v)-4. 

43(c)(2)(vi)-1 . 43(c)(2)(viii)-1 .  and 
43{c)(2)(ii)-2  in  renumhered  comments 
43(c)(3)-4  through  -8  with  revisions  as 
discussed  below.  These  changes  and 
additions  to  1028. 43(c)(3)  aiifl  its 
commentary  are  di.scussed  below. 

First,  the  final  ride  adds  a  new 
§  l()28.43(c)(3)(i),  which  provides  that, 
ibr  purpo.ses  of  ^  1028.43(c)(2)(i),  a 
creditor  must  verify  a  consumer’s 
income  or  assets  in  accordance  with 
^  l()28.43(c)(4).  'I’his  is  an  exception  to 
the  general  rule  in  §  l()28.43(c)(3)  that  a 
cre(litor  must  verify  the  information  that 
the  creditor  ndies  on  in  determining  a 
consumer’s  repayment  ability  under 
§  1()28.43(c)(2)  using  reasonably  reliable 
third-party  records.  Hecau.se  of  this  lunv 
provision.  ])ro])os(!d  §  228.43(c)(3)(i)  and 
(ii)  are  atlo])ted  as  proposed  in 
§  1028. 43(c)(3)(ii)  and  (iii).  with  minor 


technical  revisions.  In  addition,  the 
Hureau  is  ado])ting  proposed  comments 
43(c)(3)-l  and  -2  substantially  as 
])ropo.sed  with  revisions  to  clarify  that 
the  guidance  appli(!S  to  both 
^  1028.43(c)(3)  and  (c)(4). 

The  Hureau  is  adding  new  comment 
43(c)(3)-3  tt)  clarify  that  a  credit  report 
generally  is  considcned  a  reasonably 
ndiable  third-party  record.  The  Hoard’s 
pro])osed  comment  43(c)(2)(vi)-2  stated, 
among  other  things,  that  a  cnnlit  re])ort 
is  deemed  a  rea.sonahly  reliable  third- 
party  rec;ord  under  propo.sed 
§  228.43(c)(3).  Commenters  did  not 
addr(;ss  that  aspect  of  proposed 
comment  43(c)(2)(vi)-2.  The  Hureau 
believes  credit  rejjorts  are  generally 
reasonably  reliable  third-party  records 
for  verification  purpo.ses.  Comment 
43(c)(3)-3  also  explains  that  a  creditor 
is  not  generally  required  to  obtain 
additional  rea.sonal)ly  reliable  third- 
party  records  to  verify  information 
contaiiuid  in  a  credit  report,  as  the 
re])ort  itself  is  the  means  of  verifi{;ation. 
Likewise,  comment  43(c)(3)-3  ex])lains 
that  if  information  is  nf)t  included  in  the 
credit  report,  then  the  credit  report 
i:annot  .serve  as  a  means  of  verifying  that 
information.  The  comment  further 
explains,  however,  that  if  the  cnulitor 
may  know  or  have  reason  to  know  that 
a  credit  report  is  not  reasonably  reliabh;, 
in  whole  or  in  part,  then  the  caxulitor 
comi)lies  with  ^  l()28.43(c)(3)  by 
disregarding  such  inaccurate  or 
disputed  items  or  rej)orts.  The  creditor 
may  also,  hut  is  not  re(]uired,  to  obtain 
other  reasonably  reliable  third-))arty 
records  to  verify  information  with 
respect  to  which  the  credit  rejjort,  or 
item  therein,  may  he  inaccurate.  The 
Hureau  Ixdievris  that  this  guidance 
.strikes  the  ai)propriate  balance  between 
acknowledging  that  in  many  cases,  a 
credit  rej)ort  is  a  rea.sonahly  reliable 
third-])arty  record  for  verification  and 
documentation  for  many  creditors,  but 
al.so  that  a  credit  report  may  be  subject 
to  a  fraud  alert,  extended  alert,  active 
duty  alert,  or  similar  alert  identified  in 
l.'i  U.S.C.  1881C-1,  or  may  contain  debt 
obligations  listed  on  a  credit  re])ort  is 
.subject  to  a  statement  of  dispute 
])ur.suant  to  l.'S  U.S.C.  1881i(b). 
Accordingly,  for  the  reasons  discussed 
above,  the  Hureau  is  ado])ting  new 
comment  43(c)(3)-3. 

As  noted  above,  the  Hureau  is 
adopting  ])ro])osed  comment 
43(c)(2)(iv)-4  as  comment  43(c)(3)^  for 
organizational  jiurpo.ses.  The  Hoard 
l)roposed  comment  43(c)(2)(iv)-4  to 
exidain  that  although  a  creditor  could 
use;  a  credit  njport  to  verify  current 
ohligations.  the  re|H)rt  would  not  reflect 
a  sinndtaneous  loan  that  has  not  yet 
h(!en  consummated  or  has  ju.st  retxmtly 
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l)(!en  consiiinniated.  Proposed  comment 
43(c)(2){iv)-2  clarified  that  if  the 
creditor  knows  or  has  reason  to  know 
that  there  will  he  a  simultaneous  loan 
extended  at  or  Ijefore  consummation, 
tlnm  the  creditor  may  verify  the 
simultaneous  loan  hy  obtaining  third- 
party  verification  from  the  third-])arty 
creditor  of  the  simnltaneous  loan.  'I’lie 
propo.sed  comment  ])rovided,  as  an 
example,  that  the  creditor  may  obtain  a 
copy  of  the  j)romissory  note  or  other 
written  verification  from  the  third-jiarty 
creditor  in  accordance  with  widely 
accepted  governmental  or  non¬ 
governmental  standards.  In  addition, 
propo.sed  comment  43(c)(2)(iv)-2  cro.ss- 
referenced  comments  43(c)(3)-l  and  -2, 
which  discuss  verification  using  third- 
party  rec;ords.  The  Bureau  generally  did 
not  receive  comment  with  respect  to 
this  projiosed  comment;  however,  at 
least  one  commenter  .supported  the 
example  that  a  jjromissorv  note  would 
.serve  as  appropriate  documentation  for 
verifying  a  simultaneous  loan.  'I’he 
Bureau  is  adopting  pro])osed  comment 
43(c)(2)(iv)-4  as  comment  43(c)(3)^ 
with  the  following  anumdment.  For 
consistency  with  other  aspects  of  the 
rnli;,  comment  43(c)(3)-4  does  not 
include  the  Board’s  proposed  reference 
to  widely  accepted  governmental  or 
non-governmental  standards. 

The  Board  j)roposed  comment 
43(c)(2)(v)-4,  which  stated  that  creditors 
mu.st  make  the  repayment  ability 
determination  retpiired  under  ])roi)osed 
<^228. 43(c)  based  on  information 
verified  from  rea.sonahlv  reliable 
records.  The  Board  solicited  comment 
on  any  special  concerns  regarding  the 
r(!C|uirement  to  document  certain 
mortgage-related  obligations,  for 
example,  ground  rent  or  lea.sehold 
l)ayments,  or  special  assessments.  The 
Board  also  solicited  comment  on 
whether  it  .should  provide  that  the 
HlID-1  or— 1A  ora  successor  form 
could  serve  as  verific:ation  of  mortgage- 
related  obligations  rellected  hy  the  form, 
where  a  legal  obligation  exists  to 
complete  the  MlID-l  or-lA  accurately. 
To  provide  additional  clarity,  the 
Bureau  is  moving  guidance  that 
discusses  verification,  including 
pro])o.sed  comment  43(c)(2)(v)-4,  as  junt 
of  the  section-hy-section  analysis  of,  and 
commentary  to,  §  l()2().43{c)(3). 
Additional  comments  from  the  Board’s 
proposal  with  respect  to  mortgage- 
related  obligations  are  in  the  section-hy- 
section  analvsis  of  §  l()28.43(c)(2)(v), 
above. 

Industry  conunenters  and  consumer 
advocates  generally  suj)ported  including 
consideration  and  verification  of 
mortgage-related  obligations  in  the 
ahility-to-repay  determination.  Several 


industry  conunenters  asked  that  the 
Bureau  jirovide  creditors  more 
llexihility  iu  i:onsideriug  and  verifying 
mortgage-related  obligations.  Several 
consumer  advocate  conunenters 
discussed  the  importance  of  verifying 
mortgagci-ndated  obligations  based  on 
reliable  records,  noting  that  inade(|uate, 
or  non-existent,  verification  measures 
])layed  a  significant  j)art  in  the  sul)j)rime 
crisis.  Indu.stry  conunenters  agreed  that 
verification  was  a])})roj)riate,  Init  these; 
conunenters  also  stressed  the 
im])ortance  of  clear  and  detailed 
guidance.  Several  conunenters  were 
conceriu;d  about  the  meaning  of 
“reasonably  reliable  records"  in  the 
context  of  mortgage-related  obligations. 
Some  commenters  a.sked  the  Bureau  to 
designate  certain  items  as  reasonably 
reliable,  such  as  taxes  referenced  in  a 
title  re])ort,  statements  of  common 
exjjenses  provided  hy  community 
a.ssociations,  or  items  identifietl  in  the 
HUD-1  or  HI  ID-1  A. 

'I’he  Bureau  is  adopting  proposed 
comment  43(c)(2)(v)-4  iis  comment 
43(c)(3)-5  with  revision  to  jirovide 
further  explanation  of  its  apj)roach  to 
verifying  mortgage-related  obligations. 
While  the  reasonably  reliable  standard 
contains  an  element  of  suhjectivitv,  the 
Bureau  concludes  that  this  flexihilitv  is 
necessary.  The  Bureau  believes  that  it  is 
important  to  craft  a  regulation  with  the 
llexihility  to  accommodate  an  evolving 
mortgage  market.  'I’he  Bureau 
determines  that  the  reasonably  reliable 
standard  is  appropriate  in  this  context 
given  the  nature  of  the  items  that  are 
defined  as  mortgage-related  obligations. 
Thus,  comment  43(c)(3)-5  incorj)orates 
by  reference  comments  43(c)(3)-l  and 
-2.  Mortgage-related  obligations  re;fer  to 
a  limited  set  of  charges,  such  as 
])roperty  taxes  and  h;ase  ])ayments, 
which  a  creditor  can  generally  verify 
from  an  independent  or  objective 
source.  Thus,  in  the  context  of 
mortgage-related  obligations  this 
standard  provides  certainty  while  being 
sufficiently  flexible  to  ada])t  as 
underwriting  practices  develop  over 
time. 

To  address  the  concerns  raised  hv 
s(;veral  commenters,  the  Bur(;au  is 
providing  further  clarification  in 
43(c)(3)-5  to  provide  detailed  guidance 
and  .s(;veral  examples  illustrating  the.se 
re{|uirements.  For  example,  comment 
43(c)(3)-5  clarifies  that  records  are 
reasonahlv  reliable  for  purpo.ses 
^  l()28.43(c)(2)(v)  if  the  information  in 
the  record  was  j)rovided  hy  a 
governmental  organization,  such  as  a 
taxing  authority  or  local  government. 
Comment  43(c)(3)-5  also  explains  that  a 
creditor  com])lies  with  §  l()2(i.43(c)(2)(v) 
if  it  relies  on,  for  example,  homeowners 


association  hilling  statements  provided 
by  the  seller  to  verify  other  information 
in  a  record  provided  by  an  entity 
assessing  charges,  such  as  a 
homeowners  association.  Comment 
43(c)(3)-.'i  further  illustrates  that  records 
are  reasonably  reliable  if  the 
information  in  the  record  was  obtained 
from  a  valid  and  legally  executed 
contract,  such  as  a  ground  rent 
agreement.  Comment  43(c)(3)-5  akso 
clarifies  that  other  records  may  he 
reasonably  reliable  if  the  creditor  can 
demonstrate  that  the  .source  provided 
the  information  objectively. 

The  Board’s  proj)osal  .solicited 
comment  regarding  whether  the  HUD-1, 
or  similar  successor  document,  should 
he  considered  a  reasonably  reliable 
record.  The  Board  noted,  and 
conunenters  confirmed,  that  the  HUD-1. 
HUD-1  A,  or  successor  form  might  he  a 
reasonably  reliable  record  because  a 
legal  obligation  exists  to  complete  the 
form  accurately.  Although  the  Bureau 
agrees  with  the.se  consicleratious,  the 
Bur(;au  does  not  believe  that  a 
doc:ument  provided  in  final  form  at 
consummation,  such  as  the  HUD-1, 
should  he  used  for  the  j)urpo.ses  of 
determining  ability  to  repay  pursuant  to 
§  l()28.43(c)(2)(v).  The  Bureau  expects 
the  ahility-to-repay  determination  to  he 
conducted  in  aclvance  of  consummation. 
It  therefore  may  he  impractical  fora 
creditor  to  rely  on  a  doenment  that  is 
prorluced  in  final  form  at.  orshortlv 
l)efore,  consummation  for  verification 
purpo.ses.  3’he  Bureau  is  also  concerned 
that  real  estate  transactions  may  he 
needlessly  disrupted  or  delayed  if 
creditors  delay  determining  the 
consumer’s  ability  to  re|)ay  until  the 
HUD-1,  or  similar  succe.ssor  document, 
is  prepared.  Given  these  concerns,  and 
strictly  as  a  matter  of  policy,  the  Bureau 
does  not  wish  to  encourage  the  use  of 
the  HUD-1,  or  similar  succe.ssor 
document,  for  the  purj)o,ses  of 
determining  a  consumer’s  ability  to 
repay,  and  the  Bureau  is  not  sjjecifically 
designating  the  HUD-1  as  a  r(;asonahly 
reliable  record  in  either 
§  l()2(i.43(c)(2)(v)  or  related 
commentary,  such  as  comment  43(c)(3)- 
.'i.  However,  the  Bureau  acknowledges 
that  the  HUD-1 .  HUD-1  A.  or  similar 
successor  document  mav  complv  with 
§l()2(i.43(c)(3). 

The  Board  pro})o.sed  comment 
43(c)(2)(vi)-l .  which  discu.ssed  both 
consideration  and  verification  of  current 
debt  obligations.  The  Bureau  di.scus.ses 
portions  of  proposed  comment 
43(c)(2)(vi)-l.  regarding  consideration 
of  current  debt  obligations,  in  the 
.section-hy-section  analy.sis  of 
§  l()2B.43(c)(2)(vi).  As  noted  above,  for 
organizational  purposes  and  to  provide 
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additional  clarity,  however,  the  Bureau 
is  moving  guidance  that  iliscusses 
verification,  including  portions  of 
propo.sed  comment  43(c)(2)(vi)-l ,  as 
|)art  of  the  commentary  to 
§  l{)2(i.43(c){3}.  With  res])ect  to 
verification,  proposed  comment 
43(c)(2)(vi)-l  .stated  that:  (1)  In 
determining  how  to  verify  current  debt 
ohligations.  a  creditor  may  look  to 
wichdy  accejjted  governmental  and 
nongovernmental  underwriting 
.standards;  and  (2)  a  creditor  may.  for 
examjile,  look  to  credit  reports,  student 
loan  .statements,  antomohile  loan 
statements,  credit  card  statements, 
alimony  or  child  support  court  orders 
and  existing  mortgage  statements, 
(kmunenttirs  did  not  jjrovide  the  Bureau 
with  significant  comment  with  resjxict 
to  this  proposal,  although  at  least  one 
large  hank  commenter  sjjecifically  urged 
the  Bureau  to  allow  creditors  to  veirifv 
current  debt  obligations  using  a  credit 
report.  For  the  reasons  di.scussed  below, 
the  Bureau  is  adopting,  in  rehwant  part, 
proposed  comment  43(c)(2)(vi)-l  as 
comment  43(c](3)-(i.  I'lie  Bureau 
Indieves  that  the  propo.sed  guidance 
regarding  verification  using  statements 
and  orders  related  to  individual 
ohligations  could  he  misinterpreted  as 
imj)lying  that  credit  reports  are  not 
suflicient  vin  ification  of  current  debt 
ohligations  and  that  creditors  mn.st 
obtain  statements  and  other 
docnmentation  j)ertaining  to  eacli 
individual  obligation,  (.’omment 
43(c)(3)-(i  therefore  explains  that  a 
creditor  is  not  recpiired  to  further  verifv 
the  exi.stence  or  amount  of  the 
obligation  li.sted  in  a  credit  report, 
absent  circumstances  de.scrihed  in 
comment  43(c)(3)-3.  The  Bureau 
believes  that  a  credit  report  is  a 
reasonably  reliable  third-party  record 
and  is  sufficient  verification  of  current 
debt  obligations  in  most  cases.  The 
Bureau  also  believes  that  this  aj)proach 
is  reflected  in  the  Board’s  pro])o.sal.  For 
examj)le.  jjroj)osed  comment 
43(c)(2)(vi)-2  stated  that  a  criKlit  report 
is  a  reasonably  reliable  third-party 
record;  and  propo.sed  1()2(i.43(c)(3)(ii) 
indicated  that  a  creditor  could  rely  on 
a  consumer's  credit  report  to  verifv  a 
consumer’s  current  dciht  ohligations. 
Unlike  proj)o.sed  comment  43(c)(2)(vi)- 
1.  comment  43(c)(3)-(>  does  not  includi; 
reference  to  widely  ac;cepted 
governmental  and  nongovernmental 
underwriting  .standards  for  consistency 
with  the  anumdments  in  other  parts  of 
the  rule.  To  understand  the  Bureau’s 
aj)j)roach  to  verification  standards,  see 
the  section-hv-section  analysis, 
conunentarv,  and  regulation  text  of 
§  1()2H.43(c)  and  S  102(j.43(c)(l )  above. 


The  Board  j)ro])osed  comment 
43(c)(2)(viii)-l ,  which  di.scussed  both 
the  consideration  and  verification  of 
credit  hi.story.  The  Bnrean  discu.sses 
portions  of  propo.sed  comment 
43(c)(2)(viii)-l ,  those  r(!garding 
consideration  of  credit  history,  in  the 
sec;tion-hy-.section  analysis  of 
§  l()2(i.43(c){2)(viii).  However,  the 
Bureau  is  moving  guidance  on 
verification,  including  portions  of 
proposed  comment  43(c)(2)(viii)-1 ,  to 
§  102B.43(c)(3)  and  its  commentary. 
Regarding  verification,  juojjosed 
comment  43(c)(2)(viii)-l  stated  that:  (1) 
Creditors  may  look  to  widely  accepted 
governmental  and  nongovernmental 
underwriting  standards  to  determine 
how  to  verify  credit  history;  and  (2)  a 
creditor  may,  for  example,  look  to  credit 
rejjorts  from  credit  bureaus,  or  other 
nontraditional  credit  references 
contained  in  third-party  docnments, 
such  as  rental  payment  historv  or  })uhlic 
utility  payments  to  verify  credit  hi.story. 
Commenters  did  not  object  to  the 
Board’s  pro])osed  ajjproach  to 
verification  of  credit  history.  The 
Bnrean  is  adopting  this  approach  under 
comment  43(c)(3)-7  with  tlu;  following 
exception.  References  to  widely 
accepted  governmental  and 
nongovernmental  underwriting 
standards  have  hecm  removed,  as 
disciKssed  above  in  the  .s(;ction-l)v- 
section  analysis  of  ^  l()2(i.43(c).  l^u  tions 
of  j)roj)o.sed  comment  43(c)(2)(viii)-l 
regarding  verification  are  otherwise 
adopted  .substantial ly  as  projjo.sed  in 
new  comment  43(c)(3)-7. 

The  Board  ])ropo.sed  comment 
43(c)(2)(ii]-2  to  clarify  that  a  creditor 
also  may  verify  tlie  emplovment  status 
of  military  personnel  using  the 
electronic  (lataha.se  maintained  by  the 
DoD  to  facilitate  identification  of 
consumers  covered  by  credit  jjrotection.s 
jjrovided  ])ur.suant  to  10  U.S.C.  987,  akso 
known  as  the  “Talent  Amendment.’’ 

The  Board  akso  sought  additional 
comment  as  to  whether  creditors  needed 
additional  flexibility  in  verifying  the 
emj)lovment  status  of  military 
jjersonnel,  such  as  by  verifying  the 
em])loyment  status  of  a  memher  of  the 
military  using  a  Leave  and  Earnings 
Statement. 

Industry  c:onunenter.s  nujiiested  that 
the  Bnnum  ])rovide  additional  flexibility 
for  creditors  to  vcnifv  military 
em])loyment.  For  example,  some 
industry  commenters  noted  that  a  Leave 
and  Earnings  Statement  was  concrete 
evichmce  of  em|)loyment  status  and 
income  for  military  ])er.sonnel  and  other 
industry  commenters  stated  that 
institutions  that  frecpiently  work  with 
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military  personnel  have  built  their  own 
exjiertise  in  determining  the  reliability 
of  using  the  Leave  and  Earnings 
Statement.  The.se  commenters  argiuul 
that  using  a  Leave  and  Earnings 
Statement  is  as  reliable  a  means  of 
verifying  the  emjiloyment  status  of 
military  jiersonnel  as  using  a  ])avroll 
statement  to  verify  that  emjiloyment 
.status  of  a  civilian. 

Accordingly,  the  Bureau  is  adopting 
pro])o.sed  comment  43(c)(2)(ii)-2  as 
comment  43(c)(3)-8,  for  organizational 
juirpo.ses.  with  tlie  following  achlitional 
clarification.  Comment  43(c)(3)-8 
clarifies  that  a  creditor  may  verifv 
militarv  emplovment  by  means  of  a 
military  Leave  and  Earnings  Statement. 
Therefore,  comment  43(c)(3)-8  jjrovides 
that  a  creditor  may  verifv  the 
employment  status  of  military  personnel 
by  using  either  a  military  Leave  and 
Earnings  Statement  or  by  using  tlie 
electronic  database  maintained  hv  the 
DoD. 

The  Board  solicited  comment  on 
whether  a  creditor  might  ajijiropriatelv 
verify  a  consumer’s  rejiayment  ability 
using  any  documents  or  records 
jirepared  by  the  consumer  and  not 
reviewed  by  a  third  jiarty,  j)erha]).s 
hecan.se  a  jiarticular  record  might 
jirovide  information  not  obtainable 
using  third-jiarty  records.  The  Bureau 
did  not  receive  sufficient  indication  that 
such  records  would  (pialify  as 
rea.sonahly  reliable  and  has  thus  not 
added  additional  regulatory  text  or 
commentary  to  allow  for  the  use  of  such 
records.  However,  a  creditor  using 
rea.sonahle  judgment  nevertheless  may 
determine  that  such  information  is 
useful  in  verifying  a  consumer’s  ability 
to  repay.  For  example,  the  creditor  may 
consider  and  verify  a  .self-emjiloyed 
consumer’s  income  from  the  consumer’s 
2013  income  tax  return,  and  the 
consumer  then  may  offer  an  unaudited 
year-to-date  jirofit  and  loss  statement 
that  reflects  significantly  lower  expected 
income  in  2014.  The  creditor  might 
rea.sonahly  use  the  lower  2014  income 
figure  as  a  more  conscu  vative  method  of 
underwriting.  However,  should  the 
unverified  2014  income  reflect 
signific:antly  greater  income  than  the 
income  tax  return  .showed  for  2013,  a 
creditor  in.stead  would  verify  this 
information  in  accordance  with 
§  1020.43(c)(4). 

43(c)(4)  Verific:ation  of  Income  or  Assets 

TILA  .s(!ction  129U(a)(4)  recpiires  that 
a  creditor  verify  amounts  of  income  or 
assets  that  a  creditor  relied  upon  to 
detia  inine  repayment  ability  by 
reviewing  the  consumer’s  Internal 
Revenue  .Service  (IRS)  Form  W-2.  tax 
ndnrns,  payroll  statements,  financial 
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institution  records,  or  other  third-])artv 
documents  tliat  provide  reasonably 
reliable  evidence  of  the  consumer’s 
income  or  assets.  'I’lLA  section 
12()(;(a)(4)  furtber  provides  that,  in 
order  to  safeguard  against  fraudubmt 
reporting,  any  consideration  of  a 
consumer’s  ini:ome  history  must 
include  the  verification  of  income  using 
(iitber  (1)  IKS  transcripts  of  tax  returns; 
or  (2)  an  alternative  method  that  (juicklv 
and  effectively  verifies  income 
documentation  by  a  third-party,  subject 
to  rides  pre.scribed  by  the  Board,  and 
now  the  Bureau.  TILA  .section 
129C(a)(4)  is  similar  to  exi.sting 
§  l()2(i.34(a)(4)(ii)(A).  adopted  l)v  the 
Board’s  2008  HOEPA  Final  Rule, 
although  TILA  .section  129C(a)(4)(B) 
jjrovides  for  the  alternative  methods  of 
third-party  income  documentation 
(other  than  use  of  an  IRS  tax-return 
transcrijit)  to  he  both  “rea.sonahly 
reliable”  and  to  "iiuickly  and 
effectively”  verify  a  consumer’s  income, 
'rhe  Board  jnoposed  to  imjdement  I’lI.A 
section  120(:(a)(4]{B),  adjusting  the 
reiiidrement  to  (1)  reijuire  the  creditor  to 
u.se  rea.sonahly  reliable  thir(l-|)arty 
records,  consistent  with  1'ILA  section 
129(](a)(4),  rather  than  the  “(juicklv  and 
effectively”  .standard  of  TILA  section 
12t)(;(a)(4)(B);  and  (2)  jirovide  examjiles 
of  rea.sonahly  reliable  records  that  a 
creditor  can  use  to  efficiently  verify 
income,  as  well  as  assets.  As  discussed 
in  the  Board’s  proposal,  the  Board 
proposed  these  adjustments  pursuant  to 
its  authority  under  TILA  sections  lO.'ifa) 
and  129B(e).  The  Board  believed  that 
considering  rea.sonahly  reliable  records 
effectuates  the  inirpo.ses  of  TI1.,A  siiction 
129C(a)(4),  is  an  effective  means  of 
verifying  a  consumer’s  income,  and 
helps  ensure  that  consumers  are  offered 
and  receive  loans  on  terms  that 
rea.sonahly  reflect  their  rejiayment 
ability. 

Industry  and  consumer  groujj 
commenters  generally  supjiorted 
proposed  §  22(i.43(c)(4)  because  the 
pro]5o.sal  would  permit  a  creditor  to  u.se 
a  wide  variety  of  documented  income 
and/or  asset  verification  methods,  while 
maintaining  the  a])])roj)riate  goal  of 
ensuring  accurate  verification 
jirocedures.  .Some  commenters 
reijuested  that  the  Burium  allow  a 
creditor  to  underwrite  a  mortgage  based 
on  records  maintained  by  a  financial 
institution  that  show  an  ability  to  repay. 
Specifically,  commenters  rai.sed 
concerns  with  resjiect  to  customers  who 
may  not  have  certain  docaunents,  such 
as  IRS  Form  \V-2,  because  of  their 
employment  or  immigration  status.  The 
Bureau  expects  that  §  102(i.43{c)(4) 
provides  that  the  answer  to  such 


concerns  is  self-explanatory,  a  creditor 
need  not,  by  virtue  of  the  reijuirements 
of  §  l()2(L43(c)(4],  require  a  consumer  to 
produce  an  IRS  Form  \V-2  in  order  to 
verify  income.  Some  industrv 
commenters  argued  that  the  Bureau 
should  also  permit  creditors  to  verify 
information  for  certain  applicants,  such 
as  the  self-employed,  by  using  non-third 
jiarty  reviewed  documents,  arguing  it 
would  reduce  costs  for  consumers.  The 
Bureau  does  not  find  such  justification 
to  he  jjersuasive,  as  other  widely 
available  documents,  such  as  financial 
institution  records  or  tax  records,  could 
easily  .serve  as  means  of  verification 
without  imposing  significant  cost  to  the 
consumer  or  creditor.  See  also  the 
discu.ssion  of  comment  43(h)(13)(i)-l , 
addressing  third-))arty  records. 

Some  indu.stry  commenters 
advocated,  in  addition,  that  creditors  he 
allowed  to  emjiloy  broader,  faster 
sources  of  income  verification,  such  as 
internet-based  tools  that  emjilov 
aggregate  employer  data,  or  he  allowed 
to  rely  on  staiistically  (lualified  models 
to  estimate  income  or  assets.  The 
Bureau,  however,  believes  that 
permitting  creditors  to  use  statistical 
models  or  aggregate  data  to  verify 
income  or  a.ssets  would  he  contrary  to 
till!  puriioses  of  Til, A  section  129(](a)(4). 
Although  the  statute  u.ses  the  words 
“(pdckly  and  effectively.”  these  words 
cannot  he  read  in  isolation,  hut  should 
instead  he  read  in  context  of  the  eidiretv 
of  TILA  section  129(;(a)(4).  As  noted 
above,  the  Bureau  believes  that  TILA 
section  129C(a)(4)  is  |)rimarily  intended 
to  .safeguard  against  fraudulent  rejiorting 
and  inaccurate  underwriting,  rather 
than  accelerate  the  jnoce.ss  of  verifying 
a  consumer’s  income,  as  the  statute 
specifically  notes  that  a  creditor  mu.st 
verify  a  consumer’s  income  history  ‘‘|i|n 
order  to  safeguard  against  fraiuhdent 
reporting.”  The  Bureau  further  believes 
that  permitting  the  u.se  of  aggregate  data 
or  non-individualized  estimates  would 
undermine  the  re(]uirements  to  verify  a 
consumer’s  income  and  to  determine  a 
consumer’s  ability  to  repay.  Rather,  the 
Bureau  believes  that  the  statute  reijuires 
verification  of  the  amount  of  income  or 
assets  reliiul  upon  using  evidence  of  an 
individual’s  intxmie  or  assets. 

I'’or  suh.stantially  the  .same  reasons 
stated  in  the  Board’s  pro])osal,  the 
Bureau  is  adopting  proposed 

22(i.43(c)(4)  and  its  accomjianying 
commentary  substantially  as  proposed 
in  renumhered  ^  1()2(i.43(c)(4),  with 
revisions  for  clarity.  Accordingly,  the 
Bureau  is  implementing  TILA  section 
129(:(a)(4)  in  §  102(i.43(c)(4),  which 
jirovides  that  a  creditor  mu.st  verify  the 
amounts  of  income  or  assets  it  relies  on 
to  determine  a  consumer’s  ability  to 


rejiay  a  covereil  transaction  using  third- 
jiarty  records  that  provide  reasonably 
reliable  evidence  of  the  consumer’s 
income  or  assets.  Section  l()2(i.43(c)(4) 
further  jnovides  a  li.st  of  illustrative 
examples  of  methods  of  verifying  a 
consumer’s  income  or  a.sserts  using 
rea.sonahly  reliable  third-jiarty  records. 
Such  examples  include:  (1)  Cfopies  of 
tax  returns  the  consumer  filed  with  the 
IRS  or  a  State  taxing  authority;  (2)  IRS 
Form  VV-2.S  or  similar  IRS  forms  for 
reporting  wages  or  tax  withholding:  (3) 
payroll  .statements,  including  military 
Leave  and  Earnings  Statements;  (4) 
financial  institution  records;  (.'i)  records 
from  the  consumer’s  employer  or  a  third 
party  that  obtained  consumer-specific 
income  information  from  the 
consumer’s  employer:  (8)  records  from  a 
government  agency  stating  the 
consumer’s  income  from  benefits  or 
entitlements,  such  as  a  “proof  of 
income”  letter  is.sued  by  the  Social 
Security  Admini.stration;  (7)  check 
cashing  receipts;  and  (8)  receijjts  from  a 
consumer’s  u.se  of  funds  transfer 
.services.  The  Bureau  also  believes  that 
by  providing  such  examples  of 
acceptable  records,  the  Bureau  enables 
creditors  to  (pdckly  and  effectively 
verify  a  consumer’s  income,  as  provided 
in  TILA  section  129C(a)(4)(B). 

Comment  43(c)(4)-l  clarifies  that 
under  S  192(). 43(c)(4),  a  creditor  need 
verify  only  the  income  or  as.sets  relied 
upon  to  determine  the  consumer’s 
repayment  ability.  Comment  43(c)(4)-l 
also  provides  an  examjile  where  the 
creditor  need  not  verify  a  consumer’s 
annual  bonus  because  the  creditor  relies 
on  only  the  con.sumer’s  salary  to 
det(!rmine  the  consumer’s  repayment 
ability.  This  comment  al.so  clarifies  that 
comments  43(c)(3)-l  and  -2,  di.scus.sed 
above,  are  instructive  with  respect  to 
income  and  asset  verification. 

(kimment  43(c)(4)-2  clarifies  that,  if 
consumers  jointly  ajjply  for  a  loan  and 
each  consumer  lists  his  or  her  income 
or  as.sets  on  the  application,  the  creditor 
need  verify  only  the  income  or  as.sets 
the  creditor  relies  on  to  determine 
repayment  ability.  Comment  43(c)(2)(i)- 

discu.ssed  above,  may  al.so  he 
instructive  in  cases  of  midtijile 
a])])licant.s. 

Qmnnent  43(c)(4)-3  provides  that  a 
creditor  may  verify  a  consumer’s 
income  using  an  iRS  tax-return 
tran.script  that  summarizes  the 
information  in  the  con.sumer’s  filed  tax 
return,  another  record  that  jirovides 
rea.sonahly  reliable  evidence  of  the 
consumer’s  income,  or  both,  (lomment 
43(c)(4)-3  al.so  clarifies  that  a  creditor 
may  obtain  a  copy  of  an  IRS  tax-return 
transcri])t  or  filed  tax  return  from  a 
.service  provider  or  from  the  consumer. 
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and  the  creditor  need  not  obtain  the 
copy  directly  from  the  IRS  or  other 
taxing  authority.  P'or  additional 
guidance,  (ioinment  43(c)(4)-3  cro.ss- 
references  guidance  on  obtaining 
records  in  comment  43(c)(3)-2. 

Finally,  comment  4.3(c)(4)(vi)-l  .states 
that  an  examph;  of  a  record  from  a 
Federal,  State,  or  local  government 
agency  .stating  the  consumer’s  income 
from  benefits  or  entitlements  is  a  ‘‘proof 
of  income  letter"  (also  known  as  a 
“budget  letter.”  ‘‘htmefits  letter,”  or 
‘‘proof  of  award  letter”)  from  the  Social 
.Security  Administration. 

As  di.scussed  above,  the  Bureau  is 
adopting  §  1028. 43(c)(4)  as  enabling 
creditors  to  (piickly  and  effectively 
verify  a  consumer's  income,  as  jirovided 
in  TlhA  section  12t)C(a)(4)(B).  In 
addition,  for  substantially  the  same 
rationale  as  discusseil  in  the  Board’s 
j)roj)o.sal.  the  Bureau  is  adopting 
§  l()2r). 43(c)(4)  using  its  authority  under 
TILA  section  l()5(a)  to  pre.scrihe 
regulations  to  carry  out  the  purposes  of 
I’lLA.  One  of  the  ])urpo.ses  of  TILA 
.section  12t){i  is  to  assure  that  consumers 
are  offered  and  receive  covercid 
transactions  on  terms  that  reasonably 
reflect  their  ahilitv  to  repay  the  loan. 

.See  TILA  .section  12nB(a)(2).  The 
Bureau  believixs  that  a  cnidilor 
consulting  rea.sonably  reliable  records  is 
an  effective  means  of  verifying  a 
consumer’s  int:om(!  and  helps  (msure 
that  consumers  are  offered  and  receive 
loans  on  terms  that  rea.sonably  nTlect 
their  rijpayment  ability.  The  Buriiau 
further  believes  that  TILA  section 
12‘)0(a)(4)  is  intendeil  to  .safeguard 
against  fraudulent  or  inaccurate 
reporting,  rather  than  to  accelerate  tin; 
creditor’s  ability  to  verify  a  consumer’s 
income,  indeed,  the  Bureau  h(!lieve.s 
that  there  is  a  ri.sk  that  requiring  a 
creditor  to  use  quick  methods  to  verifv 
the  consumer’s  income  wonld 
undermine  the  effectiveness  of  the 
ahility-to-repay  requirements  by 
.sacrificing  thoronghne.ss  forspend.  The 
Bureau  believes  instead  that  requiring 
the  use  of  rea.sonably  reliable  records 
effectuates  the  jmrpo.ses  of  TILA  section 
129C(a)(4)  without  suggesting  that 
criiditors  must  obtain  records  or 
comjilete  income  verification  within  a 
specific  period  of  time.  The  Bureau  is 
atlopting  the  examjiles  of  rea.sonably 
reliable  records.  jirojKKsed  by  the  Board, 
that  a  creditor  mav  use  to  efficientlv 
verify  income  or  a.ssets,  hecau.se  the 
Bureau  believes  that  it  will  facilitate 
compliance  by  jiroviding  clear  guidance 
to  creditors. 

The  Bureau  notes  that  the  Board 
])ropo.sal  .solicited  comment  on  whether 
it  shonld  jirovide  an  affirmative  defense 
for  a  creditor  that  can  show  that  the 


amounts  of  the  consumer’s  income  or 
assets  that  the  creditor  relied  upon  in 
determining  the  consumer’s  repayment 
ability  were  not  materially  greater  than 
the  amounts  the  creditor  could  have 
verified  using  third-party  njcords  at  or 
before  t:on.summation.  .Such  an 
affirmative  (hdense,  while  not  speciii(!d 
under  TILA,  wonld  be  consistent  with 
the  Board’s  2008  HOLBA  Final  Ruh;. 

.See  §  1020.34(a)(4)(ii)(B).'  Cionsumer 
gronp  commenters  generally  ojiposed  an 
affirmative  defen.se.  arguing  that  such  an 
allowance  would  essentially  gut  the 
income  and  as.set  verification 
requinmient  jirovided  by  the  rule.  Other 
commenters  noted  that  providing  an 
affirmative  defen.se  might  result  in 
confusion,  and  possible  litigation,  over 
what  the  term  “material”  may  mean, 
and  that  a  rule  permitting  an  affirmative 
defen.se  wonld  need  to  define 
materiality  sjiecifically,  including  from 
whose  ])er.spective  materiality  should  be 
measured  (/.e.,  the  creditor’s  or  the 
consumer’s).  Ba.sed  on  the  comments 
received,  the  Bureau  belicwes  that  an 
affirmative  defense  is  not  warranted. 

The  Bunian  h()lieve.s  that  permitting  an 
affirmative  defense  conld  result  in 
circumvention  of  the  S  1028. 43(c)(4) 
verification  reiiniremmit.  For  the 
iHuisons  stated,  the  Bununi  is  not 
ado])ting  an  affirmative  defen.se  for  a 
creclitor  that  can  show  that  the  amounts 
of  the  consumer’s  income  or  a.ssets  that 
the  creditor  relied  iqion  in  determining 
the  consumer's  njpavment  ability  were 
not  materially  greater  than  the  amounts 
the  creditor  could  have  verified  using 
third-])arty  records  at  or  Inifore 
con.summation. 

43(c)(.'i)  Fayment  Calculation 

The  Board  proposed  ^  228.43(c)(.'j)  to 
imjilement  the  payment  t:alculation 
requirements  of  TILA  .section  129C(a). 
as  enac:ted  by  section  1411  of  the  Dodd- 
Frank  Act.  TILA  section  129C(a) 
contains  the  general  requirement  that  a 
creditor  determine  the  consumer’s 
“ability  to  rejiay  the  loan,  according  to 
its  terms,  and  all  apiilicahle  taxes, 
insurance  (including  mortgage 
guarantee  insurance),  and  assessments,” 
ha.sed  on  several  consiihirations, 
including  “a  payment  schedule  that 
fully  amortizes  the  loan  over  the  term  of 
the  loan.”  TILA  .section  129C(a)(l)  and 
(3).  The  statutory  re(]uirement  to 
consider  mortgage-related  obligations, 
as  defiiKKl  in  §  1()2(). 43(b)(8).  is 
discussed  above  in  the  section-by- 
section  analysis  of  §  l()28.43(c)(2)(v). 


""'llio  ISuniau's  2012  llOKPA  I’roposat  projaisad 
to  ani(!ii(i  lliis  sul)S(M:lion.  ttio\igh  not  in  a  inannor 
that  alTi!f:t<!(t  Itio  ovorall  olTocI  ol  an  allirinativi! 
(Icilon.so.  Sen  77  FK  4()0<)0.  4<)1.s;i  (Aug.  KS.  2012). 


TILA  section  129C(<i)  reipiires,  among 
other  things,  that  a  creditor  make  a 
determination  that  a  consumer  “has  a 
reasonable  ability  to  rejiay  ”  a  residential 
mortgage  loan.  TILA  .section 
129C(;i)(8)(D)  provides  the  process  for 
calculating  the  monthly  payment 
amount  “|f|or  ])ur]K).ses  of  milking  any 
determination  under  this  subsection, ’’ 
i.c..  subsection  (ii),  for  “any  residential 
mortgage  loan.”  TILA  section 
129(i(a)(8)(A)  through  (D)  retiuires 
creditors  to  make  uniform  assumjitions 
when  calculating  the  jiayment 
obligation  for  purjioses  of  determining 
the  consumer’s  repayment  ability  for  the 
covered  transaction.  .Sjiecificiilly,  'I'lLA 
section  129(i(a)(8)(D)(i)  through  (iii) 
])rovide.s  that,  when  calculating  the 
payment  obligation  that  will  be  u.sed  to 
determine  whether  the  consumer  can 
re])ay  the  covered  transaction,  the 
creditor  must  use  a  fully  amortizing 
payment  schedule  and  a.ssume  that:  (1) 
The  loan  proceeds  are  fullv  disbursed 
on  the  date  the  loan  is  consummated;  (2) 
the  loan  is  rejiaid  in  suhstantially  equal, 
monthly  amortizing  jiayments  for 
princi])al  and  interest  over  the  entire 
term  of  the  loan  with  no  balloon 
payment;  and  (3)  the  interest  rate  over 
the  entire  term  of  the  loan  is  a  fixed  rate 
eipial  to  the  fully  indexed  rate  at  the 
time  of  the  loan  closing,  without 
considering  the  introductory  rate.  The 
term  “fully  indexed  rate”  is  defined  in 
TILA  section  129(i(a)(7). 

TILA  section  129(i(a)(8)(D)(ii)(!)  and 
(II).  however,  jirovides  two  excejitions 
to  the  .second  assumjition  regarding 
“substantially  ecpial,  monthly  payments 
over  the  entire  term  of  the  loan  with  no 
balloon  payment”  for  loans  that  reijuire 
“more  rapid  repayment  (including 
balloon  payment).”  First,  this  .statutory 
])rovision  authorizes  the  Bureau  to 
]jrescribe  regulations  for  calculating  the 
payment  obligation  for  loans  that 
recjuire  more  rapid  repayment 
(including  balloon  payment),  and  which 
have  an  annual  percentage  rate  that  does 
not  exceed  the  threshold  for  higher- 
jiriced  mortgage  loans.  TILA  .section 
129("(a)(8)(D)(ii)(I).  .Second,  for  loans 
that  “re(]uire  more  rapid  repayment 
(including  balloon  pavment),”  and 
which  exceed  the  higher-priced 
mortgage  loan  threshold,  the  statute 
reijiiires  that  the  creditor  use  the  loan 
contract’s  rejiayment  schedule.  TILA 
.section  129(;(a)(8)(D)(ii)(II).  The  statute 
does  not  define  the  term  “rapid 
re|)ayment.” 

The  statute  also  provides  three 
additional  clarifications  to  the 
assumptions  stated  above  for  loans  that 
contain  certain  features.  First,  for 
variable-rate  loans  that  defer  rejiayment 
of  any  jirincipal  or  interest,  TILA 
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section  129(i(a)(0)(A)  states  that  for 
purjjoses  of  the  rejjayinent  ability 
determination  a  creditor  must  use  “a 
fully  amortizing  repayment  schedule.” 
3’his  provision  gimerally  reiterates  the 
r(!(juir(!ment  j)rovided  under  TILA 
.section  12‘)(i(a)(3)  to  use  a  payment 
scheduh;  that  fully  amortizes  the  loan. 
S(!cond,  for  covered  transactions  that 
permit  or  recpure  interest-only 
payments,  the  statute  recpnres  that  the 
creditor  determine  the  consumers’ 
repayment  ability  using  “the  ])aynumt 
amount  recjuired  to  amortize  the  loan  by 
its  final  maturity.”  TILA  section 
12nC(a)((i)(B).  Third,  for  covered 
transactions  with  negative  amortization, 
the  statute  rerpures  the  creditor  to  also 
take  into  account  “any  balance  increase 
that  may  accrue  from  any  negative 
amortization  provision”  when  making 
the  re])ayment  ability  determination. 
TILA  section  129G(a)(())(C).  3'he  statute 
does  not  define  the  terms  “variable- 
rate.”  “fully  amortizing.”  “intere.st- 
only.”  or  “negative  amortization.” 
I’ropo.sed  §  22B.43(c)(5)(i)  and  (ii) 
implemented  these  .statutory  i)rovisions. 
as  di.scussed  in  further  detail  below. 

TILA  section  12hC(a].  as  enacted  hv 
.section  1411  of  the  Dodd-Frank  Act. 
largely  codifies  many  aspects  of  the 
re])ayment  ability  rule  under 

1028. 34(a)(4)  from  the  Board’s  2008 
llOEBA  Final  Rule  and  extends  suc:h 
reriuirements  to  the  entire  mortgage 
market  regardless  of  the  loan’s  interest 
rate.  Similarly  to  §  1020.34(a)(4),  the 
statutory  framework  of 'I'lLA  section 
120C(a)  focuses  on  pre.scrihing  the 
reciuirements  that  govern  the 
underwriting  jjroce.ss  and  extension  of 
credit  to  consumers,  rather  than 
dictating  which  credit  terms  may  or  mav 
not  he  })ermissible.  Howev(n'.  there  are 
differenc.es  between  TILA  section 
129C(a)  and  the  2008  HOEFA  Final  Rule 
with  respect  to  payment  calcidation 
requirements. 

Current  §  1020.34(a)(4)  does  not 
address  how  a  creditor  must  calculate 
the  j)ayment  obligation  for  a  loan  that 
cannot  meet  the  ])resumj)tion  of 
com])liance  under  §  1020.34(a)(4)(iii)(B). 
For  exainjihi,  1020.34(a)(4)  does  not 
s])ecify  how  to  calculate  the  periodic 
j)avment  nKjuired  for  a  negative 
amortization  loan  or  halloon-pavment 
mortgage  with  a  term  of  le.ss  than  seven 
years.  In  contra.st,  the  Dodd-Frank  Act 
lays  out  a  s])ecific  framework  for 
underwriting  any  loan  subject  to  TILA 
.section  129(](a).  In  taking  this  approach, 
the  statutory  recjuirements  in  TILA 
.section  120C;(a)(0)(D)  addressing 
])ayment  calculation  requirements  differ 
from  §  1020.34(a)(4)(iii)  in  the  following 
manner:  (1)  The  statute  generally 
premi.ses  repayment  ability  on  monthly 


payment  ohlig;itions  calculated  using 
the  fully  indexed  rate,  with  no  limit  on 
tin;  term  of  the  loan  that  should  he 
considered  for  such  pur])0.se;  (2)  the 
statute  permits  underwriting  loans  with 
balloon  payments  to  differ  depc'iiding 
on  whether  the  loan’s  annual  percentage 
rate  exceeds  the  a])])lical)le  loan  pricing 
benchmark,  or  meets  or  falls  below  the 
applicable  loan  ])ricing  benchmark;  and 
(3)  the  statute  expressly  addresses 
underwriting  rerjuirements  for  loans 
with  interest-only  payments  or  negative 
amortization. 

In  2000  and  2007  the  Board  and  other 
Federal  hanking  agencies  addres.sed 
concerns  regarding  the  increa.sed  risk  to 
creditors  and  consumers  presented  by 
loans  that  permit  consumers  to  tlefer 
repayment  of  principal  and  sometimes 
interest,  and  by  adjustable-rate 
mortgages  in  the  suhjjrime  market.  The 
Interagency  Supervi.sory  (Guidance 
stated  that  creditors  should  determine  a 
consumer’s  repayment  ahilitv  using  a 
])ayment  amount  based  on  the  fully 
indexed  rate,  a.ssuming  a  fullv 
amortizing  schedule.  In  addition,  the 
2000  Nontraditional  Mortgage;  (hudance 
addres.sed  specific  considerations  for 
n(;gative  amortization  and  int(;n;st-onlv 
loans.  State  sup(;rvisors  i.ssued  ])arall(;l 
statements  to  this  guidance,  which  most 
states  have  ado])ted.  TILA  .section 
120(i(a)(3)  and  (0)  is  generally 
consi.stent  with  this  longstanding 
lnt(;ragency  Su])ervi.sorv  Guidance  and 
largely  ext(;nds  the  guidance  regarding 
])ayment  calculation  assumptions  to  all 
loan  types  covered  under  TILA  section 
129G(a),  regardle.ss  of  a  loan’s  interest 
rate.  The  Board  ])ropo.sed  §  220.43(c)(.'j) 
to  im])lement  the  payment  calculation 
recjuirements  of  TILA  section 
129G(a)(l),  (3)  and  (0)  for  jjurposes  of 
the  repayment  ability  determination 
required  under  j)roposed  §  220.43(c). 
Gonsistent  with  these;  statutory 
provisions,  pro])osed  §  220.43(c)(.‘5)  did 
not  ])rohihit  the  e:reditor  from  offering 
certain  credit  terms  or  loan  features,  hut 
rather  focused  on  the  calculation 
process  the  creditor  would  he  required 
to  use  to  determine  whether  the 
consumer  could  r(;])ay  the  loan 
according  to  its  terms.  Under  the 
l)roposal,  creditors  g(;nerally  would 
iiave  been  re(]uired  to  determim;  a 
consumer’s  aldlity  to  repay  a  covered 
tran.saction  using  the  fully  indexed  rale 
or  the  introductorv  rale,  whichever  is 
greater,  to  calculate  monthlv,  fullv 
amortizing  jjayments  that  are 
substantially  ecpial,  iiidess  a  special  rule 
aj)])lies.  .See  j)roj)osed  S  320.43(c)(.'i)(i). 
For  clarity  and  simj)licity,  pro])osed 
§  220.43(c)(.'5)(i)  used  the  terms  “fully 
amortizing  ])ayment”  and  “fully 


indexetl  rate,”  which  w(;re  defined 
.separately  under  ])roj)osed 
^  220.43(h)(2)  and  (3),  respectively,  as 
disc:ussed  above.  Proposed  comment 
43(c)(.'5)(i)-l  clarified  that  the  general 
rule  would  a])ply  whether  the  cov'ered 
transaction  is  an  adjustable-,  step-,  or 
fix(;d-rate  mortgage;,  as  those  terms  an; 
defined  in  §  l()20.18(s)(7)(i),  (ii).and 
(iii),  respectively. 

Proposed  §  220.43(c)(.'>)(ii)(A)  through 
((i)  created  exceptions  to  the  general 
rule  and  j)rovided  special  rides  for 
calculating  the  payment  obligation  for 
balloon-payment  mortgages,  interest- 
only  loans  or  negative  amortization 
loans,  as  follows: 

Balloon-pavnwn t  mortgagos. 
Gonsistent  with  TILA  si;ction 
129(i(a)(0)(D)(ii)(l)  and  (II),  for  covered 
transactions  with  a  balloon  payment, 
proposed  §  220.43(c)(.5)(ii)(A)  provided 
special  rules  that  differed  depending  on 
the  loan’s  rate.  Pro])o.sed 
^  220.43(c)(.'i)(ii)(A)(J)  stated  that  for 
covered  tran.sactions  with  a  balloon 
jiayment  that  are  not  higher-jiriced 
covered  transactions,  the  cr(;ditor  mu.st 
determine  a  consumer’s  ability  to  repay 
the  loan  using  the  maximum  payment 
scheduled  in  the  first  five  y(;ar.s  after 
consummation.  Projio.sed 
§  220.43(c)(.‘i)(ii)(A)(2)  further  stated  that 
for  covered  transactions  with  balloon 
payments  that  are  higher  priced  covered 
transactions,  the  creditor  mu.st 
determim;  the  consumer’s  ability  to 
repay  according  to  the  loan’s  payment 
schedule,  including  any  balloon 
payment.  For  clarity,  proposed 

220.43(c)(.‘i)(ii)(A)  used  the  term 
“higher-priced  covered  transaction”  to 
refer  to  a  covered  transaction  that 
exceeds  the  applicable  higher-priced 
mortgage  loan  coverage  threshold. 
“Higher-])riced  covered  tran.saction”  is 
defined  in  §  1020. 43(h)(4),  di.scussed 
above.  The  term  "balloon  payment”  has 
the  same  meaning  as  in  current 
(?1020.18(.s)(.'l)(i). 

IntHivst-onlv  loans.  Cionsistent  with 
'I’lLA  section  129(i(a)(0)(B)  and  (D), 
]iropos(;d  §  220.43(c)(.'))(ii)(B)  jirovided 
special  rules  for  interest-onlv  loans. 
Propo.sed  §  220.43(c)(.'))(ii)(B)  required 
that  the  cr(;ditor  determine  the 
consumer’s  ability  to  rejiay  the  interest- 
only  loan  using  (1)  the  fullv  indexed 
rate  or  the  introductorv  rate,  whichever 
is  gr(;ater:  and  (2)  suh.stantially  e(|ual. 
monthly  payments  of  principal  and 
interest  that  will  repay  the  loan  amount 
over  the  term  of  the  loan  remaining  as 
of  the  date  the  loan  is  reca.st.  For  clarity, 
proj)o.sed  220.43(c)(.'i)(ii)(B)  u.sed  the 
terms  "loan  amount”  and  “reca.st." 
which  are  defined  and  discussed  under 
§  1020.43(h)(.'j)  and  (11).  respect iv'ely. 
The  term  “intere.st-onlv  loan”  has  the 
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same  meaning  as  in  current 
§1()2().18(s)(7)(iv). 

iVegn//\'e  (imovti/Aition  loans. 

Consistent  with  'I'lLA  section 
12‘K;{a)((i)((-)  and  (D).  iirojjosed 
§  22(i.43(c){5)(ii)(C)  provided  special 
rules  for  negative  amortization  loans. 
I’roposed  §  22(i.43(c)(5)(ii)(C)  recpiired 
that  the  creditor  del(!rmine  the 
consumer’s  ability  to  repay  the  negative 
amortization  loan  using  (I)  the  fully 
indexed  rate  or  the  introductory  rate, 
whichever  is  greater;  and  (2) 
suhstantially  equal,  monthly  payments 
of  principal  and  interest  that  will  repay 
the  maximum  loan  amount  over  the 
term  of  the  loan  remaining  as  of  the  date 
the  loan  is  recast.  Projjoseil  comment 
43(c)(5)(iil(C)-l  clarified  that  for 
purposes  of  the  rule,  the  creditor  would 
first  have  to  determine  the  maximum 
loan  amount  and  the  jjeriod  of  time  that 
remains  in  the  loan  term  after  the  loan 
is  recast.  For  clarity,  projKxsed 
§  22(i.43(c)(5)(ii)(C)  used  the  terms 
“maximum  loan  amount"  and  “recast," 
which  are  defined  and  discussed  under 
§  l()2().43(h)(7)  and  (11).  res])ectively. 

The  term  “negative  amortization  loan” 
has  the  same  meaning  as  in  current 
§  l()2(i.l8(s)(7)(v)  and  comment 
18(.s)(7)-l. 

43{c)(r))(i)  Ceneral  Rule 

Proposed  §  22(i.43(c)(.‘i)(i) 
implemented  the  payment  calculation 
nupiirements  in  'I'lLA  section 
129C(a)(3).  129C(())(il){i)  through  (iii), 
and  stated  the  general  rule  for 
calculating  the  j)ayment  obligation  on  a 
covered  transaction  for  purposes  of  the 
ahility-to-repay  provisions.  Consistcmt 
with  the  statute,  propo.sed 
§  22(i.43(c)(5){i)  provided  that  unless  an 
exception  applies  under  j)ro])osed 
§  22B.43(c)(!)){ii),  a  creditor  must  make 
the  repayment  ability  determination 
required  under  proposed 
§  22fi.43{c)(2)(iii)  by  using  the  greater  of 
the  fully  indexed  rate  or  any 
introductory  interest  rate,  and  monthlv, 
fully  amortizing  payments  that  are 
suhstantially  equal.  That  is,  under  the 
proposed  general  rule  the  creditor 
would  calculate  the  consumer's 
monthly  payment  amount  based  on  the 
loan  amount,  and  amortize  that  loan 
amount  in  substantially  ecpial  payments 
over  the  loan  term,  using  the  fullv 
indexed  rate. 

Proj)o.sed  comment  43(c)(.'5)(i)-l 
ex])lained  that  the  payment  calculation 
method  set  forth  in  proj)os(!d 
§  22B.43(c)(.'i)(i)  a])plied  to  any  covered 
transaction  that  does  not  have  a  balloon 
payment  or  that  is  not  an  intenjst-only 
loan  or  negative  amortization  loan, 
whether  it  is  a  fixed-rate,  adjustable-rate 
or  step-rate  mortgage.  This  comment 


further  explained  that  the  payment 
calcidation  method  set  forth  in 
])roposed  §  22(j.43(c)(.'j)(ii)  applied  to 
any  covered  transac:tion  that  is  a  loan 
with  a  balloon  payment,  interest-only 
loan,  or  negative  amortization  loan.  To 
facilitate  comj)liance,  this  comment 
listed  the  defined  terms  used  in 
|)roposed  22(j.43(c)(r))  and  j)rovided 
cros.s-references  to  their  definitions. 

TIw  fully  indaxad  rata  or  introductory 
rate,  whichever  is  y,reater.  Froposed 
§  22(i.43{c)(5)(i)(A)  im])lemented  the 
reciuirement  in  TILA  .section 
1 29C(a){(i)(D)(iii)  to  use  the  fully 
indexed  rate  when  calculating  the 
monthly,  fully  amortizing  payment  for 
pur])oses  of  the  repayment  ability 
determination.  Froj)osed 
22(j.43(c)(.'))(i)(A)  also  provided  that 
when  creditors  calculate  the  monthly, 
fully  amortizing  jiayment  for  adju.stahle- 
rate  mortgages,  they  would  have  to  use 
the  introductory  interest  rate  if  it  were 
greater  than  the  fully  indexed  rate  (i.e., 
a  premium  rate).  In  some  adju.stahle-rate 
transactions,  creditors  may  set  an  initial 
interest  rate  that  is  not  determined  by 
the  index  or  fornuda  used  to  make  later 
interest  rate  adjustments.  Sometimes 
this  initial  rate  charged  to  consumers  is 
low(!r  than  the  rate  would  he  if  it  were 
determined  by  using  the  indeex  plus 
margin,  or  formula  (/.e.,  the  fully 
index(Kl  rate).  How(!ver.  an  initial  rate 
that  is  a  ])reminm  rate  is  higher  than  tin; 
rate  based  on  the  index  or  formula. 

Thus,  re(]uiring  creditors  to  u.se  only  the 
fully  indexed  rate  would  result  in 
creditors  underwriting  loans  that  have  a 
“jnemium”  introductorv  rate  at  a  rate 
lower  than  the  rate  on  which  the 
consumer's  initial  payments  would  he 
ha.sed.  The  Board  believed  that  reejuiring 
creditors  to  a.ssess  the  consumer's 
ability  to  repay  on  the  initial  higher 
payments  woidd  better  effectuate  the 
statutory  intent  and  jnirpo.se.  Frojiosed 
comment  43(c)(.'5)(i)-2  jnovided 
guidance  on  using  the  greater  of  the 
jiremium  or  fully  indexed  rate. 

Monthlv,  fullv  amortizing  jnivments. 
For  simjilicity,  jirojiosed 
§  22(i.43(c)(,'jj(i)  used  the  term  "fullv 
amortizing  jiayment”  to  refer  to  the 
statutory  requirements  that  a  creditor 
u.se  a  jiayment  .schedule  that  rejiay.s  the 
loan  assuming  that  (1)  the  loan  jiroceeds 
are  fully  disbursed  on  the  date  of 
consummation  of  the  loan:  and  (2)  the 
loan  is  rejiaid  in  amortizing  jiayments 
for  jnincijial  and  interest  over  the  entire 
term  of  the  loan.  .See  TILA  .sections 
129(Xa)(3)  and  ((i)(I))(i)  and  (ii).  As 
discussed  above,  ^  1028. 43(h)(2)  defines 
“fully  amortizing  jiayment"  to  mean  a 
jieriodic  jiayment  of  jn  incijjal  and 
interest  that  will  fullv  rejiay  the  loan 
amount  over  the  loan  term.  The  terms 


“loan  amount”  and  “loan  term”  are 
defined  in  §  1020.43(h)(.'>)  and  (h)((i), 
resjiectively,  and  discus.sed  above. 

The  statute  also  exjire.ssly  reijuires 
that  a  creditor  use  “mont/i/v  amortizing 
jiayments”  for  jniriioses  of  the 
rejiavment  ahilitv  determination.  TILA 
section  1 2n(;(0)(b)(ii).  The  Board 
recognized  that  some  loan  agreements 
recjuire  consumers  to  make  jieriodic 
Jiayments  with  less  IhHjuency,  for 
examjile  (juarterly  or  semi-annually. 
Projiosed  ^  22(i.43(c)(.'j)(i)(B)  did  not 
dictate  the  frequency  of  jiayment  under 
the  terms  of  the  loan  agreement,  hut  did 
recjuire  creditors  to  convert  the  jiayment 
schedule  to  monthly  jiayments  to 
determine  the  consumer's  rejiayment 
ability.  ITojio.sed  comment  43(c)(.'i)(i)-3 
clarified  that  the  general  jiayment 
calculation  rules  do  not  jirescrihe  the 
terms  or  loan  features  that  a  creditor 
may  choose  to  offer  or  extend  to  a 
consumer,  hut  establish  the  calculation 
method  a  creditor  must  use  to  determine 
the  consumer's  rejiayment  ability  fora 
covered  transaction.  This  comment 
exjilained,  by  wav  of  examjile,  that  the 
terms  of  the  loan  agreement  may  recjuire 
that  the  c;cin.sumer  rejiay  the  loan  in 
cjuarterly  or  hi-weekly  scdieduled 
Jiayments.  hut  for  jiurjioses  of  the 
rejiayment  ability  determination,  the 
caeditor  must  convert  these  sc.heduled 
Jiayments  to  monthlv  jiayments  in 
ac:c:cirdanc:e  with  jirojiosed 
S  22(i.43(c)(.'})(i)(B).  This  c:cinnnent  also 
exjilained  that  the  loan  agreement  may 
not  require  the  c.onsumer  to  make  fidlv 
amortizing  jiayments,  hut  for  jiurjioses 
of  the  rejiayment  ability  determination 
the  creditor  must  cxinvert  any  non¬ 
amortizing  Jiayments  to  fully  amortizing 
Jiayments. 

Substanti(dlv  equal.  Frojiosed 
cximment  43(c:)(5)(i)-4  jirovided 
additional  guidancxi  to  creditors  for 
determining  whether  monthly,  fully 
amortizing  payments  are  “substantially 
ecjual.”  .See  TILA  section 
12yG(a)((i)(D)(ii).  This  cximment  stated 
that  creditors  shoidcl  disregard  minor 
variations  due  to  jiayment-.sc;hedule 
irregularities  and  odd  jiericids,  such  as 
a  long  or  short  first  or  last  jiayment 
jiericid.  The  cximment  exjilained  that 
monthly  payments  of  jirincijial  and 
interest  that  rejiay  the  loan  amount  over 
the  loan  term  need  not  he  ecjual,  hut  that 
the  monthly  jiayments  should  he 
suhstantially  the  same  without 
signific;ant  variation  in  the  monthlv 
cximliined  jiayments  of  both  princijial 
and  interest.  Frcijiosed  cximment 
43(c)(.'i)(i)-4  further  exjilained  that 
where,  for  examjile,  no  two  monthly 
payments  vary  from  eac:h  other  by  more 
than  1  jiercent  (excluding  odd  jiericids, 
sucdi  as  a  long  or  short  first  or  last 


6478 


Federal  Register / Vol.  78,  No.  20/ Wednesday,  january  30,  201 3 /Rules  and  Regulations 


])ciyment  period),  such  monthly 
payiiKmts  would  he  considered 
.suhstantially  ecpial  for  jjurpo.ses  of  the 
rule.  The  comment  further  provided 
that,  in  general,  creditors  should 
iletermine  whether  the  monthly,  fully 
amortizing  payments  are  suhstantially 
(upial  based  on  guidance!  provided  in 
current  §  1()2B.  17(c)(3)  (discussing 
minor  variations),  and  l()2().17(c)(4)(i) 
through  (iii)  (discussing  payment- 
.schedule  irregularities  and  measuring 
odd  periods  due  to  a  long  e)r  short  first 
piiriod)  and  assoe.iated  e;ommentarv.  I’he 
pro])osal  .solicited  comment  on 
operational  difficulties  that  arise  by 
ensuring  payment  amounts  meet  the 
“suhstantially  eejual”  condition.  The 
proposal  also  solicited  comment  on 
whether  a  1  percent  variance  is  an 
ajjpropriate  tolerance  threshold. 

Exdinples  of  payment  calculations. 
Propo.sed  comment  §  22(i.43(c)(5)(i)-5 
provided  illustrative  examphis  of  how  to 
(hitermine  the  consumer’s  repavnuiut 
ability  based  on  suhstantially  equal, 
monthly,  fully  amortizing  payments  as 
re(|nired  under  ])ro])osed 
§  22(i.43(c)(.'i)(i)  fora  fixed-rate, 
adjustable-rate  and  stejj-rate  mortgage. 

The  Board  recognized  that,  although 
consistent  with  the  statute,  the  projjosed 
framework  would  recpiire  creditors  to 
underwrite  certain  loans,  such  as  hybrid 
ARMs  with  a  di.scounted  rate  period  of 
five  or  more  years  (e.g..  .'i/1,  7/l,  and  10/ 

1  ARMs)  to  a  more  stringent  standard  as 
comjjared  to  the  underwriting  .standard 
.set  forth  in  proposed  22(i.43(e)(2)(v) 
for  (jualified  mortgages.' ' '  The  Board 
believed  this  a])i)roach  was  consi.stent 
with  the  statute’s  intent  to  ensure 
consumers  c:an  reasonably  re])ay  their 
loans,  and  that  in  both  cases  consumers’ 
interests  are  ])roperly  protected.  See 
TILA  section  129B(a)(2),  l.'i  U.S.C. 
1(i30h(a)(2).  To  meet  the  definition  of  a 
qualified  mortgage,  a  loan  cannot  have 
certain  risky  terms  or  features,  such  as 
provisions  that  permit  deferral  of 
])rinclj3al  or  a  term  that  exceetls  30 
years;  no  similar  restrictions  applv  to 
loans  subject  to  the  ahility-to-rcqiay 
.standard.  See  proposcxl  S  220.43(o)(2)(i) 
and  (ii).  As  a  rcisult,  the  risk  of  potemtial 
j)ayment  shock  is  diminishcKl 
.significantly  for  qualified  mortgages.  For 
this  reason,  the  Board  believed  that 
maintaining  the  ])otc!ntially  more  lenient 
statutory  undcM  writing  standard  for 
loans  that  satisfy  the  cpialified  mortgage 
criteria  would  helj)  to  ensure  that 
msponsihle  and  affordable  credit 


' ' '  Till!  Hlirtulu  luis  also  ilotorininoil  that  in  many 
inslancos  Iho  tully  iniloxod  ralo  wonltl  rosiilt  in  a 
morn  lonioni  un(liir\vritin}>  slantlard  than  tlm 
qnaiifiod  mort^ago  caliailation.  Son  tlin  discussion 
olTion-iiualifind  morigagn  AKM  nndnrwriting 
hnlow. 


rennains  available  to  consumcjrs.  See 
I'lLA  .section  129B(a)(2).  l.'i  U.S.C. 
I(i3‘)h(a)(2). 

U)an  amount  or  outstanding  principal 
balance.  As  noted  above,  proposed 
§  22(i.43(c)(.'i)(i)  was  consi.stent  with  the 
statutory  reejuirememts  regiirding 
payment  calculations  for  purposes  of 
the  rejiayimmt  ability  dcitermination. 

'I'he  Board  helievcul  that  the  intent  of 
these  statutory  rexjuirements  was  to 
prevent  creditors  from  as.sessing  the 
consumer’s  repayment  ability  based  on 
understated  payment  obligations, 
especially  when  risky  fciatures  can  he 
present  on  the  loan.  Howewer,  the  Board 
was  concerned  that  the  .statute,  as 
implemented  in  proposed 
22(i.43(c)(.'i)(i),  would  rciquire  crcxlitors 
to  dc!termine,  in  some  c:ases,  a 
consumer’s  repayment  ability  using 
overstated  payment  amounts  because 
the  creditor  would  have  to  a.ssume  that 
the  consumer  repays  the  loan  amount  in 
substantially  cxpial  payments  ha.sed  on 
the  fully  indexed  rate,  regardless  of 
when  the  fully  indcjxed  rate  could  take 
effect  under  the  terms  of  the  loan.  The 
Board  was  concerned  that  this  approach 
might  restrict  credit  availability,  even 
where  consumers  w(!re  able  to 
demon.strate  that  they  can  re])ay  the 
payment  obligation  once  the  fully 
indexed  rate  takes  effect. 

For  this  reason,  the  ])ropo.sal  solicited 
comment  on  whether  authority  should 
he  exercised  under  'flLA  .sections  l().5(a) 
and  129B(e)  to  provide  that  the  creditor 
may  calcidate  the  monthly  jiayment 
using  the  fully  indexed  rate  based  on 
the  outstanding  ])rinci])al  balance  as  of 
the  date  the  fully  indexed  rate  takes 
effect  under  the  loan’s  terms,  instead  of 
the  loan  amount  at  consummation. 

Step-rate  and  adjustable-rate 
(xdculations.  Due  to  concerns  regartling 
credit  availability,  the  pro])osal  akso 
solicited  comment  on  alternative  means 
to  calculate  monthly  jjayments  for  step- 
rate  and  adju.stahle-rate  mortgages.  The 
jjroposal  asked  for  comment  on  wht:ther 
or  not  the  rule  should  require  that 
creditors  underwrite  a  steji-rate  or  an 
adju.stahle-rate  mortgage  using  the 
maximum  interest  rate  in  the  first  seven 
or  ten  years  or  some  other  apj)ropriate 
time  horizon  that  would  reflect  a 
significant  introductory  rate  period.  The 
.section-hy-.sec:tion  analysis  of  the  “fully 
indexed  rate’’  definition,  at 
§  l()2(i.43(h)(3)  above,  di.scus.ses  this 
i.ssue  in  regard  to  stej)-rate  mortgages. 
For  di.scussion  of  payment  calculation 
methods  for  adju.stahle-rate  mortgages, 
see  below. 

Safe  harbor  to  facilitate  compliance. 
The  Board  recognized  that  under  its 
proposal,  creditors  would  have  to 
comply  with  multiple  assumptions 


when  calculating  the  particular  j)ayment 
for  purpo.ses  of  the  repayment  ability 
determination.  'I’he  Board  was 
conc(!rned  that  the  complexity  of  the 
])ropo.sed  payment  calculation 
recpiirements  might  increase  the 
l)otential  for  unintentional  errors  to 
occur,  making  comj)liance  difficult, 
especially  for  small  creditors  that  might 
he  unable  to  invest  in  advanced 
technology  or  software  needed  to  ensure 
payment  calculations  are  com])liant.  At 
the  same  time,  the  Board  noted  that  the 
intent  of  the  statutory  framework  and 
the  j)roj)osal  was  to  ensure  consumers 
are  offered  and  receive  loans  on  terms 
that  they  can  reasonably  repay,  'rinis, 
the  Board  solicited  comment  on 
whether  authority  under  'flLA  sections 
l()5(a)  and  129B(e)  should  he  exercised 
to  jjrovide  a  safe  harbor  for  creditors 
that  use  the  largest  scheduled  payment 
that  can  occur  during  the  loan  term  to 
determine  the  consumer’s  ability  to 
re})ay,  to  facilitate  compliance  with  the 
requirements  under  ])ro])osed 
S  22(i.43(c)(.'i)(i)  and  (ii). 

Final  Rule 

The  final  rule  requires  creditors  to 
underwrite  the  loan  at  the  premium  rate 
if  greater  than  the  fully  indexed  rate  for 
pur])oses  of  the  repavment  ahilitv 
determination  using  the  authoritv  under 
TILA  .section  l().'l(a).  l.'i  U.S.C.  l(k)4(a). 
TILA  .section  l().'i(a),  as  amended  hv 
.section  llOOA  of  the  Dodd-Frank  Act, 
provides  that  the  Bureau’s  regulations 
may  contain  such  additional 
requirements,  classifications, 
differentiations,  or  other  provisions,  and 
may  provide  for  such  adjustments  and 
excejitions  for  all  or  any  cla.ss  of 
transactions  as  in  the  Bureau’s  judgment 
are  necessary  or  proper  to  effectuate  the 
purpo.ses  of 'FILA.  prevent 
circumvention  or  evasion  thereof,  or 
facilitate  compliance  therewith,  l.'i 
U.S.C.  l(){)4(a).  'Phis  approach  is  further 
sujq)orted  by  the  authority  under  TILA 
.section  129B(e)  to  condition  terms,  acts 
or  i)ractices  relating  to  residential 
mortgage  loans  that  the  Bureau  finds 
neexissary  and  j)roper  to  ensure  that 
responsible,  affordable  mortgage  credit 
remains  available  to  consumers  in  a 
manner  consistent  with  and  which 
efhictuates  the  j)urpose.s  of  sections 
129B  and  129C.  and  which  are  in  the 
interest  of  the  consumer,  l.'i  U.S.C. 
l()39h(e).  3’he  j)urpose.s  of 'I’lLA  include 
the  purpose  of  TILA  sections  12913  and 
129C.  to  assure  that  consumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  reasonably  reflect 
their  ability  to  repay  the  loan,  among 
other  things.  TILA  section  129B(b),  l.'i 
U.S.C.  l(139h.  For  the  reasons  discussed 
above,  the  Bureau  believes  that 
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nujuiring  creditors  to  underwrite  the 
loan  to  the  preniiuin  rate  for  ])urposes 
of  the  repayment  ability  determination 
is  necessary  and  pro])er  to  ensun;  that 
consumers  an;  offered,  and  r(;ceive, 
loans  on  terms  that  reasonably  reflect 
their  ability  to  repay,  and  to  j)revent 
cii-cumvention  or  evasion.  Without  a 
r(;(iuirement  to  consider  payments  ha.s(;d 
on  a  jiremium  rate,  a  creditor  could 
originate  loans  with  introductorv-p(;riod 
jjayments  that  consumers  do  not  have 
the  ability  to  repay.  Therefore,  this 
provision  is  also  in  the  int(;resl  of 
consumers. 

As  discussed  above,  the  Board 
.solicit(;d  comment  on  whether 
j)ayments  for  non-(iualified  mortgage 
AKMs  should  he  calcidated  similarly  to 
(jualified  mortgage  ARMs,  by  using  the 
maximum  rate  that  will  a])ply  during  a 
certain  period,  such  as  the  fir.st  seven 
years  or  some  other  apj)ro})riate  time 
horizon.  Consumer  and  community 
groui)s  were  divided  on  this  i.ssue.  Some 
supported  use  of  the  fully  indexed  rate, 
hut  one  .stated  that  underwriting  ARMs 
based  on  tin;  initial  period  of  at  least 
five  years  may  he  aj)j)ropriate.  Another 
suggested  that  for  non-(|ualified 
mortgage  ARMs  the  rule  should  recpiire 
u.se  of  the  maximum  interest  rate  or 
interest  rate  cap.  whichev(;r  is  greater,  to 
h(;tter  |)rotect  against  payment  shock.  A 
civil  rights  organization  also  advocated 
that  ARMs  that  are  not  (jualified 
mortgages  should  he  underwritten  to 
.sev(;ral  |)oints  above  the  fully  ind(;xed 
rate.  A  combined  comment  from 
con.sum(;r  advocacv  organizations  also 
.su|)j)ort(;d  non-tjualified  mortgage 
ARMs  l)(;ing  umU.Twritten  more  strictly, 
sugg(;sting  that  h(;cau.se  this  is  the 
markt;t  segment  that  will  have  the 
f(;w(;st  controls,  the  jiredatory  ])ractices 
will  migrate  here,  and  th(;re  is 
significant  dang(;r  of  |)ayment  shock 
wh(;n  using  the  fully  ind(;xed  rate  in  a 
low-rate  environment  such  as  today’s 
market.  They  sugg(;.st(;d  that  the  rule 
follow  Fannie  Mae’s  method,  which 
recjuires  underwriting  that  uses  tin;  fully 
indexed  rate  or  the  note  rate  |)lus  2 
percent,  whichever  is  greater,  for  ARMs 
with  initial  fixed  |)eriods  of  iij)  to  five 
years.  In  addition,  om;  joint  industry 
and  consimu;r  advocacy  comment 
sugg(;sted  adding  2  ])ercent  to  the  fully 
index(;d  rate  in  order  to  calculate  the 
monthly  |)ayment  amount. 

Industry  grouj)s  were  strongly  in  favor 
of  using  a  .sj)(;ciiic  time  |)eriod  for 
underwriting.  geiu;rally  suggesting  five; 
y(;ars.  One  credit  union  association 
stat(;d  that  u.se  of  the  fully  index(;d  rate 
is  exc(;ssive  and  uniu;ce.s.sary.  and  will 
incr(;a.se  the  cost  of  credit.  Industry 
commenters  stated  that  creditors 
generally  consider  only  the  fixed-rate 


|)eriod,  and  ARMs  with  fixed  j)(;riods  of 
at  least  five;  y(;ars  are  con.sider(;d  safe. 
One  large  hank  stat(;d  that  the 
calculation  for  ARMs.  wh(;1her  or  not 
th(;y  are  (jualified  m()rtgag(;.s.  shoidd  he 
uniform  to  (;ase  comj)liance. 

'I'he  Bur(;au  has  determined  tlnit  it 
will  not  use  its  (;xcej)ti()n  and 
adjustment  authority  to  change  the 
statutory  underwriting  .scheme  for  non- 
(jualified  mortgage  ARMs.  The  statutory 
scheme  cl(;arly  (liflerentiat(;.s  hetwe(;n 
the  (jualified  mortgage  and  non- 
(jualified  mortgage  underwriting 
strategies.  The  (jualified  mortgage 
underwriting  rul(;.s  ignore  any 
adjustment  in  inter(;st  rate  that  may 
occur  after  the  first  fiv(;  y(;ar.s;  thus,  for 
examj)le,  for  an  ARM  with  an  initial 
adjustment  j)eriod  of  seven  years,  the 
interest  rate  u.s(;d  for  the  (jualifi(;(l 
mortgage  calculation  will  h(;  the  initial 
interest  rate.  In  addition,  the  (jualifi(;d 
mortgage  rid(;.s,  by  using  the  “maximum 
int(;re.st  rate,’’  take  into  account  any 
adjustment  in  int(;r(;st  rate  that  can 
occur  during  the  first  five  y(;ar.s, 
including  adjustments  attrihutahle  to 
changes  in  the  index  rate.  In  contrast, 
the  n()n-(jualified  m()rtgag(;  rid(;.s  have 
an  unlimited  time  horizon  hut  do  not 
take  into  account  a(ljustm(;nt.s 
attrihutahh;  to  changes  in  the  index  rat(;. 

Based  on  the  its  r(;sear(:h  and  analysis, 
the  Bur(;au  n()t(;.s  that  the  (hjta  indicate 
that  neither  the  fully  indexed  rate  nor 
the  maximum  rate  during  a  (lefin(;(i 
un(l(;rwriting  jjeriod  j)r()(luce.s 
consi.stent  re.sults  with  r(;gar(l  to  ahility- 
t()-rej)ay  calcidations.  'I’he  Bureau  finds 
that  the  underwriting  ()utcom(;.s  under 
the  two  methods  vary  (lej)(;n(ling  on  a 
number  of  comj)lex  variables,  such  as 
the  terms  of  the  loan  (e.g..  tin;  length  of 
the  initial  adju.stment  j)(;rio(l  and 
inter(;.st  rate  caj).s)  and  the  interest  rate 
environment.  In  other  words,  for  a 
j)articidar  loan,  whether  the  monthly 
j)ayment  may  he  higher  un(l(;r  a 
calculation  that  us(;.s  the  fully  indexed 
rate,  as  oj)j)().se(l  to  the  maximum  rate  in 
the  first  five  y(;ars.  dejjends  on  a 
numher  of  factors.  (liven  the  fact- 
.sj)ecific  nature  of  the  jjayment 
calcidation  outcomes,  the  Bur(;au 
heliev(;.s  that  overriding  the  .statutory 
scheme  would  he  inaj)j)r()j)riate. 

'File  Bur(;au  also  heliev(;.s  that 
adjusting  the  interest  rate  to  he  used  for 
non-(jualifie(l  mortgage  ahility-t()-r(;j)ay 
calculations  to  s()m(;wher(;  h(;tw(;en  the 
fully  indexed  rate  .sj)(;cifi(;(l  in  the 
statute  and  the  maximum  interest  rat(; 
mandated  for  (jualiii(;(l  mortgage 
underwriting:  for  (;xami)le  through  an 
adjustment  to  the  fully  ind(;xe(l  rate  of 
an  additional  2  jjercent,  would  h(; 
inaj)i)r()j)riat(;.  The  fidly  indexed  rate 
had  h(;en  in  use  since  it  was  a(loj)te(l  by 


the  Interagency  Sujjervi.sory  Chiidance 
in  2()()().  and  Congress  was  likely  relying 
on  that  exj)erience  in  crafting  the 
statutory  scheme.  Adding  to  the  fully 
ind(;xe(l  rate  woidd  j)otentially  reduce 
the  availability  of  credit.  Such  an 
adju.stment  also  could  result  in  a 
cidculated  interest  rate  and  monthly 
j)ayment  that  are  higher  than  the 
interest  rate  and  j)aym(;nt  calcidated  for 
(jualified  mortgage  underwriting,  given 
that  the  (jualified  mortgage  rules  look 
only  to  jiotential  adju.stments  during  tlu; 
first  five  y(;ar.s. 

The  Bureau  iHicognizes  that 
underwriting  j)ractic(;.s  today  often  take 
into  account  jiotential  adju.stment.s  in  an 
ARM  that  can  result  from  increa.ses  in 
the  index  rate.  For  examjjle,  Fannie  Mae 
nujuires  underwriting  that  uses  the  fully 
indexed  rate  or  the  note  rate  jilus  2 
jjercent,  whichever  is  gr(;ater,  for  ARMs 
with  initial  fixed  jieriods  of  ujj  to  five 
years.  The  Bureau  notes  that 
underwriters  have  the  flexibility  to 
adjust  their  j)ractice.s  in  resjionse  to 
changing  interest  rate  environments 
whereas  the  jirocess  an  administrative 
agency  like  the  Buniau  must  follow  to 
amend  a  rule  is  more  time  consuming. 
The  Bureau  also  n()t(;s  that  the  creditor 
must  make  a  reasonable  (hitermination 
that  the  consumer  has  the  ability  to 
rejiay  tin;  loan  according  to  its  terms. 
Tluirefore,  in  situations  wluire  there  is  a 
significant  likelihood  that  the  consumer 
will  face  an  adju.stment  that  will  take 
the  interest  rate  above  the  fully  indexed 
rate,  a  creditor  whose  deht-to-income  or 
nisidual  income  calculation  indicates 
that  a  consumer  cannot  afford  to  ah.sorh 
any  such  increase  may  not  have  a 
niasonahle  h(;lief  in  the  consunKir’s 
ability  to  rejiay  the  loan  according  to  its 
terms.  Saa  comimint  43(c)(l  )-'l . 

Although  the  Bureau  has  determined 
to  imjdement  the  statutory  scheme  as 
written  and  re(juire  u.se  of  the  fully 
indexed  rate  for  non-(jualifie(l  mortgage 
ARMs,  it  will  monitor  this  issue  through 
its  mandatory  five-year  review,  and  may 
make  adju.stment.s  as  nece.ssarv. 

As  discu.ssed  above,  the  Board  also 
.solicited  comment  on  whether  or  not  to 
allow  the  fully  indexed  rate  to  he 
aj)j)lied  to  the  balance  jirojected  to  he 
remaining  when  the  fullv  in(lex(;(l  rate 
go(;s  into  effect,  instead  of  the  full  loan 
amount,  and  thus  give  a  jjotentially 
more  accurate  figure  for  the  maximum 
Jjayment  that  would  he  r(;(juire(l  for 
jjurjjo.ses  of  determining  ability  to 
rejjay.  A  consumer  grouj)  and  a  grouj) 
advocating  for  financial  reform 
sujjjjorted  this  jjo.ssihility,  saying  that 
allowing  lenders  to  aj)j)ly  the  fully 
indexed  rate  to  the  balance  remaining 
when  the  rate  changes,  rather  than  the 
full  loan  amount,  will  encourage  l()ng(;r 
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fixed-rate  periods  and  safer  lending,  as 
well  as  preservci  access  to  credit.  An 
association  repixisenting  credit  unions 
also  agreed  with  the  po.ssihle 
amendment,  stating  that  the  new 
method  would  yield  a  more  accurate 
measure  of  the  maximnm  payment  that 
could  he  owed. 

The  Bureau  believes  it  is  a])])ro])riate 
for  the  final  rule  to  remain  consi.stent 
with  the  statutory  .scheme.  'Fhe  Bureau 
believes  that  changing  the  calculation 
method,  retpiired  by  the  statute,' 
would  not  he  an  appropriate  u.se  of  its 
excejition  and  adjustment  authority. 

The  ilnreau  believes  the  potentially 
stricter  underwriting  method  of 
calculating  the  monthly  payment  by 
a])))lying  the  imputed  (/.e..  fully 
indexed)  interest  rate  to  the  full  loan 
amount  for  non-ciualified  mortgage 
ARMs,  provides  greater  assurance  of  the 
ability  to  re])ay.  In  addition,  payment 
c:alculation  using  the  fully  intlexed  rate 
can  only  a])proximate  the  consumer's 
paynumts  after  recast,  since  the  index 
may  have  increased  significantly  by 
then.  Accordingly,  the  Bureau  believes 
that  re(]niring  the  use  of  the  full  loan 
amount  will  reduce  the  potential 
inaccuracy  of  the  ahility-to-r(!])av 
determination  in  such  a  situation. 

In  addition,  the  Board  solicited 
comment  on  whether  to  provide  a  safe 
harbor  for  any  cnulitor  that  underwrites 
using  the  “largest  scheduled  jiayment 
that  can  occur  during  the  loan  term.’’  Tc) 
provide  such  a  .safe  harbor  the  Bureau 
would  have  to  employ  its  exception  and 
adjustment  authority  because  the  use  of 
the  fully  indexed  rate  calculation  is 
recjuired  by  TILA  section 
129(XiO((i)(D)(iii).  Two  industry 
commenters  and  an  association  of  state 
hank  regulators  supported  this 
exemjjtion,  hut  none  of  them  provided 
a  developed  rationale  for  their  su])})ort 
or  included  information  useful  in 
assessing  the  possible  exemptii)!!.  The 
Bureau  does  not  believe  that  it  woidd  he 
a])propriate  at  this  time  to  alter  the 
statutory  .scheme  in  this  manner. 

As  disciKssed  above,  the  Board  akso 
.solicited  comment  on  how  to  lessen  any 
operational  difficulties  of  ensuring  that 
])ayment  amounts  meet  the 
“substantially  ecjiial’’  condition,  and 
whether  or  not  allowing  a  one  percent 
variance  Ixitwecm  payments  ])rovided  an 
appro])riate  threshold.  Only  two 
commenters  mentioned  this  issue.  One 
indiKstry  commenter  stated  that  the  1 
j)ercent  thre.shold  was  api)ro])riate,  hut 
an  as.sociation  of  state  hank  regulators 


"^"A  crculitor  sliatl  dolorinino  tlu;  abilitv  ol  iho 
consimior  to  ropay  using  a  |)ayiiuint  scIuhIuIo  that 
lullv  amortizes  tli(!  loan  over  the  loan  term."  TII.A 
8125)t:(a)(3). 


believed  that  a  5  percent  threshold 
would  work  h(;tter.  Because  the  1 
l)ercent  thre.shold  ajjpears  to  he 
stifficient  to  allow  for  ptiyment  varianct; 
and  industry  commenters  did  not 
express  a  need  for  a  higher  thre.shold. 
the  Bnntau  does  not  believe  that  the 
provision  should  he  amended. 

Ft)r  the  reasons  sl.ited  ahovt;,  the 
rfnrean  is  adopting  §  l()2().43(c)(5)(i)  and 
associated  commentary  suh.stantially  as 
proposed,  with  minor  clarifying 
revisions. 

43(c)(5)(ii)  Special  Rules  for  Loans  With 
a  Balloon  Bayment,  Interest-Only  Loans, 
and  Negative  Amortization  Loans 

Proposed  §  22().43(c)(5)(ii)  created 
excejjtions  to  the  general  rule  under 
projjosed  §  22(i.43(c)(5)(i),  and  provided 
s]3ecial  rules  in  proposed 
§  22(i.43(c)(5)(ii)(A)  through  (C)  for 
loans  with  a  balloon  payment,  interest- 
only  loans,  and  negative  amortization 
loans,  respectively,  for  pur])o.ses  of  the 
rej)ayment  ability  determination 
recpured  under  j)roposed 
§  22(i.43(c)(2)(iii).  In  addition  to  TILA 
section  129(;(a)((i)(D)(i)  through  (iii), 
l)roj)osed  §  22(i.43(c)(5)(ii)(A)  through 
(C)  im))lemented  'flLA  sections 
129C(a)(())(B)  and  (C),  and  Tll.A  section 
129(’.(a)((i)(D)(ii)(l)  and  (11).  Each  of  these 
proposed  sj)ei:ial  rules  is  discussed 
h(:'ow. 

43(c)(5)(ii)(A) 

Implementing  the  different  ])ayment 
calculation  methods  in  TILA  .section 
129(i(a)(())(D){ii).  the  Board  propo.sed 
different  rules  for  halloon-jjayment 
mortgages  that  are  higher-priceil 
covered  transactions  and  those  that  are 
not,  in  §  l()2(i.43(c)(.'j)(ii)(A)(7)  and  [2). 
Proj)osed  comment  43(c)(5)(ii)(A)-l 
provided  guidance  on  apj)lying  these 
two  methods.  This  guidance  is  ailojited 
as  pro])osed  with  minor  changes  for 
clarity  and  to  update  a  citation.  The 
language  describing  the  calculation 
method  for  balloon-payment  mortgages 
that  are  not  higher-jjriced  covered 
transactions  has  been  changed  to  reflect 
the  use  of  the  fir.st  regular  j)avment  due 
date  as  the  start  of  the  relevant  five-year 
period.  I’ur.snant  to  the  Bureau’s 
rulewriting  authority  under  Tll.A 
section  129C(a)((i)(D)(ii)(I),  this  change 
has  been  made  to  facilitate  compliance 
through  consistency  with  the  amended 
underwriting  method  for  (inalified 
mortgages.  See  the  section-hy-section 
analysis  of  §  102(i.43(e)(2)(iy)(A).  As 
with  the  recast  on  fiye-year  adjustable- 
rate  (inalified  mortgag(;s,  the  Bureau 
helieyes  that  consumers  will  benefit 
from  haying  a  balloon  jjaynuait  moyed 
to  at  least  fiye  years  after  the  first 


Hignlar  payment  due  date,  rather  than 
fiye  years  after  consummation. 

43(c)(5)(ii)(A)(l) 

The  statute  proyi(Uis  an  exception 
from  the  general  payment  calcidation 
discnsscul  above  for  loans  that  nupiire 
“more  rapid  repayment  (including 
balloon  payment).’’  See  TILA  .s(;ction 
129C(a)(B)(D)(ii)(l)  and  (If).  For  halloon- 
payment  loans  that  are  not  higher- 
priced  covered  tran.sactions  (as 
determimul  by  using  the  margins  above 
APOR  in  TILA  .section 
129(Xa)((i)(D)(ii)(l)  and  imijlementcul  at 

1()2(L43(1))(4)),  the  statute  provides 
that  the  payment  calculation  will  he 
determiiKuf  by  regidation.  The  Board 
pro])o.sed  that  a  cnulitor  l)e  recpiired  to 
make  the  repayment  determination 
under  proposrid  §  22(i.43(c)(2)(iii)  for 
“[t|he  maximum  payment  .scheduled 
during  the  first  five  years  after 
consummation  *  *  *’’ 

The  Board  chose  a  five-year  period  in 
order  to  jireserve  access  to  affordable 
short-term  credit,  and  l)ecanse  five  years 
was  consid(!r(;d  an  achninate  period  for 
a  consumer’s  finances  to  imi)rove 
sufficiently  to  afford  a  fully  amortizing 
loan.  The  Board  heliiwed  that  halloon- 
l)ayment  loans  of  h;ss  than  five  V(;ars 
present(!d  more  risk  of  inability  to 
rejiay.  The  Board  also  believed  that  the 
five-year  period  would  facilitate 
compliance  and  create  a  level  playing 
field  because  of  its  uniformity  with  the 
general  (|nalified  mortgage  provision 
(see  §  l()2(>.43(e)).  and  balloon-payment 
(jualified  mortgage  provision  (.s(!e 
§  1028.43(0).  The  Board  .solicited 
comment  on  wluither  the  five-year 
horizon  was  appro])riate.  Pro])osed 
comment  §  22(i.43(c)(5)(ii)(A)-2 
provided  further  guidance  to  creditors 
on  det(irmining  whetluu  a  balloon 
jiayment  occurs  in  the  first  five  years 
after  consummation.  Propo.sed  comment 
43(c)(5)(ii)(A)-3  addr(^ssed  renewable 
balloon-payment  loans.  This  comment 
di.scuss(!d  halloon-paynumt  loans  that 
are  not  higher-jjriced  covered 
transactions  which  provide  an 
unconditional  obligation  to  renew  a 
balloon-payment  loan  at  the  consumer’s 
option  or  obligation  to  renew  subject  to 
conditions  within  the  consumer’s 
control.  This  comment  clarified  that  for 
purpo.ses  of  the  rcipayment  ability 
(Uitermination,  the  loan  term  do(is  not 
include  the  period  of  time  that  could 
residt  from  a  nmewal  j)rovision. 

The  Board  recognized  that  proposed 
comment  43(c)(.'i)(ii)(A)-3  did  not  take 
the  .same  approach  as  guidance 
contaiiuul  in  comment  17(c)(l)-ll 
Uigarding  tnjatment  of  renewable 
halloon-j)ayment  loans  for  disclosure 
pnrj)os(^s,  or  with  guidance  contained  in 
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currtuit  eoniment  :i4(a)(4)(iv)-2  of  the 
Board's  2008  HOFBA  Final  Rule. 
Although  the  proi)osal  dilienul  from 
tairnmt  guidance  in  Regulation  Z,  the 
Board  Believed  this  approach  was 
appropriate  for  several  reasons.  First, 
the  ahility-to-rej)ay  j)rovi.sion.s  in  the 
Dodd-Frank  Act  do  not  address 
extending  the  term  of  a  halloon-payment 
loan  with  an  unconditional  obligation  to 
renew  provision.  Second,  permitting 
.short-term  "j)rime"  halloon-j)ayment 
loans  to  Benefit  from  the  sj)ecial 
payment  calculation  rule  when  a 
creditor  includes  an  unconditional 
obligation  to  renew,  hut  retains  the  right 
to  increa.se  the  interest  rate  at  the  time 
of  renewal,  would  create  a  signific:ant 
loophole  in  the  balloon  payment  rules. 
Such  an  approach  could  frustrate  the 
objective  to  ensure  consumers  obtain 
mortgages  on  affordable  terms  for  a 
rea.sonahle  period  of  time  hecau.se  the 
interest  rate  coidd  e.scalate  within  a 
short  j)eriod  of  time,  increasing  the 
potential  risk  of  j)ayment  .shock  to  the 
consumer.  This  is  particularly  the  case 
where  no  limits  exist  on  the  interest  rate 
that  the  creditor  can  choose  to  offer  to 
the  consumer  at  the  time  of  remnval.  See 
TILA  Section  129B(a)(2).  l.S  U.S.fi. 
l()2‘ll)(a)(2).  and  Tll.A  .Section 
12H(i(h)(2)(A)(v).  Moreover,  the  Board 
Ixdieved  it  would  he  speculative  to  posit 
the  interest  rate  at  the  time  of  renewal 
for  j)urposes  of  the  r(;i)ayment  ability 
(h;termination.  Third,  the  guidance 
contained  in  conmumt  17(c)(l)-11 
nigarding  treatment  of  renewable 
halloon-payment  loans  is  meant  to  helj) 
ensure  consumers  are  aware  of  their 
loan  terms  and  avoid  the  uninformed 
use  of  credit,  which  differs  from  the 
.stated  purj)ose  of  this  pro])osed 
j)rovision.  which  was  to  help  ensun; 
that  consumers  receivi;  loans  on  terms 
that  reasonably  reflect  their  rejjayment 
ability.  TILA  section  l()2(a),  l.'i  U..S.(^. 
l(j()l (a)(2),  and  Tll-A  section  129B(a)(2), 
TS  IJ.S.C.  l()2‘)h(a)(2). 

Froj)osed  comment  43(c)(.'5)(ii)(A)^ 
])rovided  several  illustrative  examples 
of  how  to  determine  the  maximum 
payment  scheduled  during  the  first  five; 
years  after  consummation  for  loans  with 
a  balloon  j)avment  that  are  not  higher- 
|)riced  covered  tran.sactions. 

In  regard  to  the  j)ropo.s(;d  five-year 
underwriting  period,  some  commenters 
suggested  thiit  the  payment  period 
considered  should  he  increased  to  ten 
years,  .stating  that  halloon-payment 
loans  wen;  re])eatedly  used  in  an 
abusive  manner  during  the  years  of 
heavy  suhprime  lending.  The  combined 
consumer  advocacy  organizations' 
comment  stated  that  the  five-year 
underwriting  might  lead  to  an  increase 
in  five-year  halloon-payment  loans. 


which  would  he  had  for  su.stainahle 
lending.  On  the  other  hand,  a  trade 
a.ssociation  rejjresenting  creilit  unions 
supported  the  five-year  rule.  One 
industry  commenter  objected  to  the 
whole  balloon  underwriting  scheme, 
including  the  five-y(;ar  rule,  ap})arently 
preferring  something  less. 

For  the  rea.sons  discussed  by  the 
Board  in  the  proposal,  and  described 
above,  the  Bureau  has  determined  that 
five  years  is  an  appropriate  time  frame 
for  determining  the  ability  to  repav  on 
l)alloon-j)ayment  mortgages  that  are  not 
higher-priced  covered  transacti{)ns. 
However,  for  the  sake  of  uniformitv  and 
ea.se  of  com])liance  with  the  (pialified 
mortgage  calculation  and  ahility-to- 
repay  calculation  for  non-cpialified 
mortgage  adju.stahle-rate  mortgages,  the 
})roi)o.sed  provision  has  h(;en  changed  to 
state  that  the  five  years  will  hi; 
measured  from  the  date  of  the  first 
regularly  .scheduled  payment,  rather 
than  the  date  of  consummation.  The 
Bureau  has  made  this  determination 
l)ursuant  to  the  authority  granted  by 
TILA  .section  12‘)(',(a)((j)(D)(ii)(l)  to 
pre.scrihe  regulations  for  calculating 
payments  to  determine  consumers’ 
ability  to  repay  l)alloon-})aym(;nt 
mortgages  that  are  not  higher-cost 
covered  tran.sactions. 

TILA  section  129C(a)((j)(D)(ii))  refers 
to  loans  recpiiring  “more  rapid 
r(;payment  (including  balloon 
])ayment).''  The  Board  solicited 
comment  about  whether  this  statutory 
language  shoidd  he  read  as  referring  to 
loan  types  other  than  halloon-payment 
loans.  The  Bureau  did  not  receive 
comments  on  this  matter,  and  has 
determined  that  the  rule  language  does 
not  need  to  h(;  amended  to  include  other 
types  of  “ra];id  rejjayment''  loans  at  this 
time. 

The  Board  also  solicited  comment 
about  balloon- jjayment  loans  that  have 
an  unconditional  obligation  to  renew. 
The  Board  asked  whether  or  not  such 
loans  should  he  allowed  to  comjjlv  with 
the  ahility-to-rej)ay  reejuirements  using 
the  total  of  the  mandatory  r(;newal 
terms,  instead  of  ju.st  the  first  term.  As 
discu.ssed  above,  jjrojjo.sed  comm(;nt 
42(c)(.'j)(ii)(A)-3  mad(;  clear  that  this 
would  not  he  allowed  under  the  rub;  as 
jjrojjosed.  The  Board  al.so  solicited 
comment  on  any  re(|uir(;d  conditions 
that  the  renewal  obligation  should  have, 
if  such  an  amendment  wen;  made. 
llowev(;r,  the  Bur(;au  did  not  receive 
comments  on  this  matter,  and  the 
jjrovision  and  .staff  comment  are 
adojJted  as  jjrojjo.sed.  A  creditor  making 
any  non-higher-jjriced  halloon-jjayment 
mortgage  of  less  than  five  years  with  a 
clear  obligation  to  renew  can  avoid 
having  the  ahility-to-rejjay 


determination  ajjjjlied  to  the  balloon 
jjayment  by  including  the  renewal 
|)eriod  in  the  loan  term  so  that  the 
Ijalloon  j)ayment  occurs  after  five  years. 

Accordingly,  the  Bureau  is  adojjting 

l()2(i.42(c)(.'))(ii)(A)(7)  and  associated 
commentary  suh.stantially  as  jjrojjosed, 
with  minor  changes  for  clarification,  as 
well  as  new  language  to  rellect  that  the 
five-year  underwriting  jjeriod  l)(;gin.s 
with  the  due  date  of  the  first  jjayment, 
as  discussed  above.  In  addition,  the 
Bur(;au  has  added  a  second  (;xam|)le  to 
comment  43(c)(.'i)(ii)(A)-2  to 
demonstrate  the  effect  of  the  change  to 
the  beginning  of  the  underwriting 
])(;riod. 

43(c)(5)(ii)(A)(2) 

Frojjosed  §  22(j.43(c)(.'5)(ii)(A)(2) 
imjjlemented  TILA  section 
129C(a)(())(D)(ii)(lI)  and  jjrovided  that 
for  a  higher-jjriced  covered  transaction, 
the  creditor  mu.st  determine  the 
consumer’s  ability  to  rejjay  a  loan  with 
a  balloon  jjayment  using  tin;  .scheduled 
jjayments  required  under  thi;  terms  of 
the  loan,  including  any  balloon 
|)ayment.  TILA  section 
12‘)(i(a)(())(D)(ii)(Il)  states  that  for  loans 
that  reejuire  “more  rajjid  rej)aym(;nt  "■* 
(including  balloon  jjayment),’’  and 
which  exceed  the  loan  jjricing  thr(;shold 
set  forth,  the  c.reditor  must  underwrite 
the  loan  using  the  “lloani  contract’s 
rejjayment  schedule.”  For  jjurjjcjses  (jf 
jjrojj(Jsed  ^  22(j.43(c)(.'5)(i)(A),  “higher- 
jjric(;d  ccjvered  transaction’’  means  a 
covered  transaction  with  an  annual 
jjercentage  rate  that  exceeds  the  average: 
jjrinu;  offer  rate;  fejr  a  exjinjjarahle 
transae:tiejn  as  of  the;  date;  the;  inte;re;st 
rate;  is  .set  by  T.'j  or  mejre;  jje;re:e;ntage; 
jjejints  ibr  a  fir.st-lien  cejve;re;el 
transae:tiejn.  or  by  3..'j  or  more 
jje;re:e;ntage  jjejints  fejr  a  suhorelinatej-lien 
covereel  transae.tiejn.  .Sfje  §  l()2(j.43(lj)(4). 

3'he;  jjrojj(j.se;d  rule  interjjre;te;el  the 
statutejry  re;quire;ment  that  the  e:re;ditor 
use  the  lejan  e;ontract’.s  jjayment 
sedieelule;  to  me;an  that  the  eaeelitejr  mu.st 
use;  all  se:heelule;el  jjayments  uneler  the; 
terms  ejf  the;  loan  ne;eele;el  to  fidly 
amcjitize;  the;  lejan,  e;onsi.ste;nt  with  the; 
re;ejuire;me;nt  uneler  TILA  sectiejii 
129(i(a)(3).  Payment  ejf  the;  hallejon, 
eithe;r  at  maturity  or  eluring  any 
intermittent  jjeriejel,  is  ne;e:e;.s.sary  tej  fidlv 
amejrtize;  the;  lejan,  anel  .so  a  exjusumer’s 
ability  to  jjay  the;  halloon  jjayment 
wejidel  neeel  tej  he;  e:onsid(;re;el.  Projje)se;el 
exjimnent  43(c)(.‘j)(ii)(A)-.3  jjrejvieleel  an 
illustrative;  examjjle;  ejf  hejw  to 
ele;te;rmine;  the;  cejnsume;r's  rejjayment 
ability  ha.seel  on  the;  lejan  exjntract’s 
Jjayment  se:he;elule,  ineduding  any 


till!  previous  section.  .4:t(c)(.'>)(ii)(A)(  for 
discussion  of  lliis  slalutorv  language. 
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balloon  ])ayment.  The  jjroposed  rule 
ajipliod  to  “non-])riine”  loans  with  a 
balloon  payment  regardless  ol  the  length 
ol  the  term  or  any  contract  ])rovision 
that  provides  for  an  unconditional 
guarantee;  to  renew. 

In  making  this  ])roposal.  the  Hoard 
(;xj)ressed  concern  that  this  approach 
could  lessen  credit  choice  for  non-prime 
consumers  and  se)licited  comment,  with 
sn])porting  data,  on  the  impact  of  this 
a])proach  for  low-to-moderate  income 
consumers.  In  addition,  the  Hoard  asked 
for  comment  on  whether  or  not  a 
consumer’s  ability  to  refinance  out  of  a 
balloon-payment  loan  .should  he 
considered  in  determining  ability  to 
repay. 

Industry  commenters  who  focused  on 
this  provision  opposed  applying  the 
ahility-to-repay  determination  to  the 
entire  payment  schedule.  Two  trade 
associations  representing  small  and 
mid-size  hanks  strongly  objected  to 
including  the  balloon  payment  in  the 
underwriting,  and  one  .stated  that  many 
of  the  loans  its  members  currently  make 
would  fall  into  the  higher-j)riced 
category,  making  these  loans 
miavailahle.  However,  the  statutory 
scheme  for  including  the  balloon 
payment  was  su]iport(;d  by  a  .state 
liousing  agency  and  the  combined 
consumer  jirotection  advocaev 
organizations  submitting  joint 
comments. 

None  of  the  commenters  submitted 
(lata  supjjorting  the  importance  of 
high(;r-j)riced  balloon-payment 
mortgages  for  credit  availability,  or 
whether  considt;ration  of  a  consumer’s 
ability  to  obtain  refinancing  would 
make  the  ahility-to-re])ay  (U;lermination 
less  significant  in  this  context.  'Fhe 
Hur(;au  notes  that  under  §1020.43(1]  a 
balloon-payment  mortgage  that  is  a 
higher-priced  covered  transaction  made 
by  certain  creditors  in  rural  or 
imclerservecl  ar(;as  may  also  he  a 
(jualified  mortgage  and  thus  the  creditor 
would  not  have  to  consider  the 
consumer’s  ability  to  rej)ay  the  balloon 
payment.  H(;cause  this  final  rule  adopts 
a  wider  definition  of  “rural  or 
underserved  ar(;a’’  than  the  Hoard 
proposed,  potential  credit  acc{;s.sihility 
concerns  have  been  lessened.  S(;e  the 
.section-hy-s(;ction  analysis  of 
§1028.43(0,  below. 

The  statute  re(]nires  the  consideration 
of  the  balloon  payment  for  higher-priced 
covered  transactions,  and  the  Hurt;au 
{lo{;s  not  believe  that  using  its  exception 
and  adjustment  authority  would  he 
appropriate  for  this  issue.  Accordingly, 

§  1020.43(c)(.'))(ii)(A)(2)  and  associated 
commentary  are  ado])t(;d  suhstantiallv 
as  proj)osed,  with  minor  changes  for 
clarification. 


43(c)(.'0(ii)(H) 

The  Hoard’s  pro])ose(l 
§  22(i.43(c)(r))(ii)(H)  implemented  'I’lLA 
s(;ction  1 29C(a)(())(H),  which  r(;(inires 
that  the  creditor  (let(;rmine  the 
consumer’s  repayment  ability  using  “the 
paym(;nt  amount  reepdred  to  amortize 
the  loan  by  its  final  maturity."  For 
clarity,  the  j)ro]K)se(l  rule  used  the  term 
“reca.st,”  winch  is  defined  for  interest- 
only  loans  as  the  exi)iration  of  the 
])eriod  during  which  int(;r(;st-only 
payments  are  j)ermitte(l  under  the  terms 
of  the  U;gal  obligation.  .See 
§  1()2(i.43(t))(111.  ’rhe  .statute  (lo(;.s  not 
define  the  t(;rm  “int{;n;.st-onlv.’’  For 
jnirposes  of  this  rule,  the  terms 
“int(;r(;.st-only  loan”  and  “intere.st-only” 
have  the  same  meaidng  as  in 
§l()2(i.l8(s)(7)(iv). 

For  int(;r(;.st-only  loans  (/.a,  loans  that 
permit  interest  only  payments  for  anv 
])art  of  the  loan  term),  propo.sed 
§  22().43(c)(.'i)(ii)(n)  |)rovi(le(l  that  the 
creditor  must  determine  the  consumer’s 
ability  to  repay  the  inter(;.st-only  loan 
using  (1)  the  fully  indexed  rate  or  any 
introductory  rate,  whichever  is  greater; 
and  (2)  substantially  e(pial.  monthlv 
])ayment.s  of  ])rincipal  and  int(;r(;.st  that 
will  n;pay  the  loan  amount  over  the 
term  of  the  loan  r(;maining  as  of  the  date 
the  loan  is  r(;cast.  'Fhe  j)ro]josed 
])ayment  calculation  rule  for  int(;rest- 
only  loans  paralleled  the  general  rule 
propo.sed  in  §  22().43(c)(.'j)(i),  except  that 
proposed  §  22(i.43(c)(.'j)(ii)(H)(2) 
r(;(iuire(l  a  creditor  to  d(;termine  the 
consumer’s  ability  to  repay  the  loan 
amount  over  the  t(;rm  that  remains  aft(;r 
the  loan  is  recast,  rather  than  reepdring 
the  creditor  to  u.se  fully  amortizing 
jjavinents,  as  defined  under  projjosed 
§22(i.43(b)(2). 

The  Hoard  interj)r(;ted  the  statutory 
text  in  TILA  .s(;ction  129C(a)(())(H)  as 
r(;quiring  the  creditor  to  determine  the 
consumer’s  ability  to  repay  an  intere.st- 
only  loan  using  the  monthly  principal 
and  interest  payment  amount  needed  to 
rejiay  the  loan  amount  once  tin;  interest- 
only  payment  |)eriod  expires,  rather 
than  using,  for  example,  an  under.stat(;d 
monthly  ])rincipal  and  int(;rest  paym(;nt 
that  would  amortize  the  loan  over  its 
entire  term,  similar  to  a  30-V(;ar  fixed 
mortgage.  'I’he  pro])o.se(l  rule  would 
apjdy  to  all  inter(;.st-onlv  loans, 
(■((gardless  of  the  h;ngth  of  the  intere.st- 
only  ])eriod.  The  Hoard  believed  this 
approach  most  accurately  asses.s(;d  the 
consumer’s  ability  to  repay  the  loan 
once  it  begins  to  amortize;  this  is 
consistent  with  the  approach  taken  for 
int(;r(;.st-only  loans  in  the  2008 
Nontraditional  Mortgage  (hddance. 

Hrojjo.sed  comment  43(c)(5)(ii)(H)-l 
provided  guidance  on  the  monthly 


payment  calculation  for  int(;rest-onlv 
loans,  and  clarifi(;(l  that  the  relevant 
term  of  the  loan  for  calculating  th(;se 
payments  is  the  period  of  time  that 
remains  after  the  loan  is  r(;ca.st.  This 
comment  also  (;xplained  that  for  a  loan 
on  which  only  inter(;.st  and  no  j)rincipal 
has  been  paid,  the  loan  amount  will  be 
the  outstanding  principal  balance  at  the 
time  of  the  r(;cast. 

Proposed  comment  43(c)(.'i)(ii)(H)-2 
provided  illustrative  (ixamples  for  how 
to  det(;rmine  the  consumer’s  repavment 
ability  based  on  sub.stantially  (;(pial 
monthly  payments  of  jjrincipal  and 
interest  for  interest-only  loans. 

(k)mm(;nters  did  not  focus  on  the 
calculation  for  intere.st-only  loans.  The 
Hureau  considers  the  Hoard’s 
interpretation  and  implementation  of 
the  statute  to  be  accurate  and 
appropriate.  Accordingly, 

§  l()28.43(c)(.'5)(ii)(H)  and  a.ssociat(;d 
commentary  are  adopt(;d  as  jjrojKj.sed. 

43(c)(.'i)(ii)(C) 

Pro])ose(l  §  228.43(c)(.‘j)(ii)(C) 
implemented  the  statutory  reejuirement 
in  TILA  .s(;ction  129C(a)(8)(C)  that  the 
creditor  consider  “any  balance  increase 
that  may  accrue  from  any  n(;gative 
amortization  provision  when  making 
the  repayment  ability  determination." 
The  statute  does  not  define  the  term 
“negative  amortization.” 

For  such  loans,  proposed 
§  228.43(c)(.'j)(ii)(C)  provid(;d  that  a 
creditor  must  d(;termine  the  consumer’s 
re])ayment  ability  using  (1)  the  fully 
indexed  rate  or  any  introductory  interest 
rate,  whichever  is  greater;  and  (2) 
sub.stantially  (;(jual.  monthly  payments 
of  principal  and  interest  that  will  repay 
the  maximnm  loan  amount  over  the 
term  of  the  loan  remaining  as  of  the  date 
the  loan  is  recast.  The  pro|K).sed 
payment  calculation  rule  for  negative 
amortization  loans  paralleled  the 
general  rule  in  propo.sed 
§  228.43(c)(.'5)(i),  except  that  propo.sed 
§  228.43(c)(.'j)(ii)(C)(2)  r(;quired  the 
creditor  to  u.se  the  monthly  payment 
amount  that  ri;j)ay.s  the  maximum  loan 
amount  ov(;r  the  term  of  the  loan  that 
remains  after  the  loan  is  recast,  rath(;r 
than  r(;(|niring  the  creditor  to  use  fully 
amortizing  payments,  as  defin(;d  under 
§  1()28.43(1))(2).  The  projjosed  rule  used 
the  terms  “maximum  loan  amount"  and 
“recast,”  which  are  {t(;fined  and 
discu.s.s(;(l  at  §  1028. 43(b)(7)  and  (b)(ll), 
r(;.sj)ectivelv. 

The  Hoard  pro])osed  that  the  term 
"iu;gative  amortization  loan”  have  the 
same  meaning  as  set  forth  in 
§  228.1 8(.s)(7)(v),  which  provided  that 
the  term  “negative  amortization  loan” 
means  a  loan,  other  than  a  reverse 
mortgage  subject  to  §  228.33,  that 
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provides  fora  minimum  periodic 
payment  that  covers  only  a  portion  of 
the  accrued  interest,  resulting  in 
negative  amortization.  As  defined,  the 
term  “negative  amortization  loan”  does 
not  cover  other  loan  typcis  that  may  have 
a  negative  amortization  feature,  hut 
which  do  not  permit  the  consumer 
multi])le  |)ayment  options,  such  as 
seasonal  income  loans.  Accordingly. 
proj)o.sed  S  32(i.43(c}(.'il(ii}((^}  covenul 
only  loan  j)ro(lncts  that  permit  or 
retpiire  minimum  periodic  iiayments. 
such  as  j)ayment-option  loans  and 
graduated  payment  mortgages  with 
negative  amortization.'  '•*  The  Board 
hidieved  that  covering  these  tyjies  of 
loans  in  proposed  22(i.43(cl(.'5l(ii}(Cl 
was  consistent  with  statutory  intent  to 
account  for  the  negative  etpiity  that  can 
occur  when  a  consumer  makes 
payments  that  defer  some  or  all 
principal  or  interest  for  a  period  of  time, 
and  to  addre.ss  the  imjiacl  that  any 
potential  payment  shock  might  have  on 
the  i:onsnmer’s  ability  to  re|)ay  the  loan. 
.SeeTlLA  .section  125)(^(a}(()}(Cl. 

In  contrast,  in  a  transaction  such  as  a 
seasonal  loan  that  has  a  negative 
amortization  feature,  hut  which  does  not 
provide  for  minimum  |)erio(lic: 
payments  that  permit  deferral  of  some 
or  all  principal,  the  consumer  njpays  the 
loan  with  fully  amortizing  payments  in 
accordance  with  the  j)ayment  .schedule. 
Accordingly,  the  same  potential  for 
payment  shock  due  to  accumulating 
negative  amortization  does  not  exist. 
The.se  loans  with  a  negative 
amortization  feature  are  th(;refore  not 
covered  hy  the  propo.sed  term  “negative 
amortization  loan,”  and  would  not  he 
subject  to  the  sjjecial  payment 
calculation  requirements  for  negative 
amortization  loans  at  j)roj)o.se(l 
S22(i.43(c}(.'-)}(iil(Cd. 

For  pnrpo.ses  of  determining  the 
consumer’s  ability  to  repay  a  negative 
amortization  loan  under  proposed 

22B.43(c}(.‘i}(ii}(CJ,  creditors  would  he 
nuiuired  to  make  a  two-step  payment 
calculation. 

,S/ep  oiw:  lUdxinuini  loan  (unoiint. 
Frojio.sed  §  22fi.43(cl(.Tl(ii}(('d  would 
have  recpdred  that  the  creditor  fir.st 
determine  the  maximum  loan  amount 
and  pm  iod  of  time  that  remains  in  the 
loan  term  after  the  loan  is  recast  Indore 
determining  the  consumer’s  repavment 
ability  on  the  loan.  .See  comment 
43(cl(5l(ii}((3-l:  sf?c  also  j)ro])osed 
§  22(i.43(h}(lll,  which  defined  the  term 
“recast”  to  mean  the  expiration  of  the 


"••CaiKluiitod  piiyiiKSit  niortsaf^iis  th.il  linvo 
iio^alivo  iiini)rti7.<ili()n  mid  lall  williiii  tin;  daiinition 
<d  "iiaf’ativa  aiiHirlization  loaii.s"  provide  tor  sleji 
payments  tliat  mav  be  le.ss  than  tlie  intenist  accrued 
for  a  fixed  period  of  time.  Tlie  unpaid  interest  is 
added  to  tlie  principal  balance  of  the  loan. 


period  during  which  negatively 
amortizing  jjiiyments  art:  permitted 
under  the  terms  of  the  legal  ohligtition. 
Proposed  comment  43(c}(3}(ii}((-l-2 
further  clarified  that  recast  for  it 
negative  amortization  lo.m  occurs  after 
the  mtiximitm  loan  amtnmt  is  reached 
(/.e..  the  negative  ;imortiz<ition  caj)}  or 
the  introductory  mininutm  periodic 
j)ayment  period  ex])ire.s. 

As  discussed  above,  §  l()2(i.43(h}(7l 
defines  “maximttm  loan  amount”  as  the 
loan  amount  plus  ;tnv  incrttase  in 
j)rincipal  hiihmce  that  results  from 
negative  amortization,  as  defined  in 
1 026.1 8(sl(7l(vl,  based  on  the  terms  of 
the  legal  obligation.  Under  the  j)ropo.sal, 
creditors  wouhl  make  the  following  two 
a.ssnmptions  when  determining  the 
maximum  loan  amount:  (1)  'Phe 
consumer  makes  only  the  minimum 
periodic  |)ayments  for  the  maximum 
])ossihle  time,  until  the  consumer  nui.st 
l)egin  making  fully  amortizing 
payments:  and  (2}  the  maximum  intere.st 
rate  is  reached  at  the  earliest  po.ssihle 
time. 

As  discussed  above  uiuhir  the 
jiroposed  definition  of  “maxinunn  loan 
amount,”  the  Board  interjireted  the 
statutory  language!  in  'PITA  section 
120(;(al(6l((3  as  r(!(|niring  creditors  to 
fully  account  for  any  potential  increase 
in  the  loan  amount  that  might  result 
under  the  loan’s  terms  where  the 
consumer  makes  only  the  minimum 
l)erio(lic  payments  recpdred.  'Phe  Board 
h(!li(!ved  the  intent  of  this  statutory 
provision  was  to  helj)  ensure  that  the 
creditor  consider  the  c:onsiim(!r’s 
capacity  to  absorb  the  incrcxised 
payment  amounts  that  would  he  necided 
to  amortize  the  largcu  loan  amount  once 
the  loan  is  r(H:asl.  'Phe  Board  rcccognized 
that  the  api)roach  taken  towards 
calculating  the  maximum  loan  amount 
rcicpures  creditors  to  assume  a  “wor.st- 
case  scenario,”  hut  believed  this 
approach  was  consistent  with  statutory 
intent  to  take  into  account  the  grciatc^st 
])otential  increa.se  in  the  princijial 
Icalance. 

Moreover,  the  Board  noted  that 
calculating  the  maximum  loan  amount 
ha.sed  on  these  assumptions  is 
consi.stent  with  the  a])proach  in  the 
2010  MDIA  Interim  Final  Rule."'’ 
which  a(ldrc!ss(!s  disclosure 
reepurements  for  iu!gative  amortization 
loans,  and  also  the  200()  Nontraditional 
Mortgage  (uudance,  which  ])rovi(le.s 
giudance  to  creditors  rcigarding 
nndcirwriting  negative  amortization 
loans.'"' 


'  S(!(!  12  Cf'R  102(>.  IH(.s)(2)(ii)  iiiid  conimont 

18(s)(2)(ii)-2. 

'  Sac  200(>  Nonti'iidilioniil  Ciiidanco. 

Ill  .SSCiU.  n.7. 


.S/e/;  two:  payment  calculation.  Once 
the  creditor  knows  the  maximum  loan 
amount  and  pen  iod  of  time  that  remains 
after  the  loan  is  rcicast,  the  proj)osed 
paymemt  calculation  rule  for  luigative 
amortization  loans  would  recpiire  the 
creditor  to  n.se  the  fully  indexed  rate  or 
introductory  rate,  whichever  is  greater, 
to  calculate  the  suhstantially  e(pial, 
monthly  j)ayment  amount  tliat  will 
re])ay  the  maximum  loan  amount  over 
the  term  of  the  loan  that  remains  as  of 
the  date  the  loan  is  recast.  See  jirojiosed 
S226.43{c)(.'’))(ii}(Cl(/}  and  (2). 

Propo.sed  comment  43(c)(.'5l(ii)((3-l 
c;larified  that  creditors  must  follow  this 
two-step  approach  when  determining 
the  consumer’s  rejiayment  ability  on  a 
negativi!  amortization  loan,  and  also 
provided  cross-references  to  aid 
com])liance.  Proposed  comment 
43(c)(.';Kii}(Cl-2  provided  further 
guidance  to  creditors  regarding  the 
relevant  term  of  the  loan  that  must  he 
used  for  purposes  of  the  rejiayment 
ability  determination.  Propo.sed 
comment  43(c)(.'i)(ii)(Cl-3  provided 
illustrative  examples  of  how  to 
determine  the  consumer’s  rejiayment 
ability  ha.sed  on  suh.stantially  ecpial 
monthly  jiayments  of  jirincijial  and 
interest  as  reipunxl  under  proposed 

226.43(c)(.')}(ii}((^l  for  a  negative 
amortization  loan. 

In  discussing  the  ahility-to-repav 
reipdrements  for  negative  amortization 
loans,  the  Board  noted  the  anomalv  that 
a  graduated  payment  mortgage  may 
have  a  largest  .scheduled  payment  that  is 
larger  than  the  ])ayment  calculated 
under  jirojiosed  §  226.43(cl(.')l{iil(C). 

'Phe  Board  .solicited  comment  on 
whether  or  not  the  largest  scheduled 
])ayment  should  he  used  in  determining 
ability  to  repay.  'Phe  Bureau  receivcxl 
one  comment  on  this  issue,  from  an 
association  of  .State  hank  regulators, 
arguing  that  the  rule  shonhl  use  the 
largest  payment  scheduled.  However, 
the  Bureau  does  not  believe  that  a 
special  rule  for  graduated  paynuiiit 
mortgages,  which  would  reepure  an 
exce])tion  from  the  statute,  is  necessary 
to  ensure  ability  to  repay  these  loans.  It 
is  unlikely  that  the  c:alculated  jiayment 
will  1)(!  very  different  from  the  largest 
.scheduled  payment,  and  introducing 
this  added  complexity  to  the  rule  is 
unnecessary.  Also,  the  one  comment 
favoring  such  a  choice  did  not  include 
.sufficient  data  to  support  n.se  of  the 
exception  and  adjustment  authority 
muler  'I’lLA,  and  the  Bureau  is  not 
aware  any  such  data. 

Final  Rule 

'Phe  Bureau  did  not  receive  comments 
oil  the  projiosed  method  for  calculating 
Jiayments  for  negative  amortization 
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loans.  The  Bureau  believes  that  the 
method  j)roj)os(!d  hy  the  Board 
implements  the  statutory  ])rovisic)U 
accurately  and  aj)propriately. 
Acc:ordiugly,  §  1  ()2(i.4.3(c)(.'>)(ii)((")  and 
associated  commentary  are  ado])ted 
suhstautially  as  ])roposed.  with  minor 
changes  tor  clarification. 

43(c)(h)  Payment  Calculation  for 
Simultaneous  Loans 

4.3(c)(0)(i) 

The  Board’s  j)roposed  rule  provided 
that  for  j)urj)o.ses  of  determining  a 
consumer’s  ability  to  rej)ay  a  loan,  “a 
creditor  must  consider  a  consumer’s 
|)ayment  on  a  simultaneous  loan  that 
is — (i)  a  coveretl  transaction,  by 
following  ])aragraphs  (c)(.'j)(i)  and  (ii)  of 
this  section”  (/.e.,  the  payment 
calculation  rules  for  the  covered 
transaction  itself). 

Pro])osed  comment  43(c)((i)-l  .stated 
that  in  determining  the  consumer’s 
re]3ayment  ability  for  a  covered 
transaction,  the  creditor  must  include 
consideration  of  any  simultaneous  loan 
which  it  knows  or  has  reason  to  know 
will  he  made  at  or  before  consummation 
of  the  covered  transaction.  Projjo.sed 
comment  43(c)((j)-2  exjdained  that  fora 
simultaneous  loan  that  is  a  covered 
transaction,  as  that  term  was  defined  in 
propo.sed  §  22().43(b)(l ).  the  creditor 
must  determine  a  consumer’s  abilitv  to 
re])ay  the  monthly  jiayment  obligation 
for  a  simidtaneous  loan  as  set  forth  in 
jiroposed  §  228. 43(c)(5),  taking  into 
ac:connt  any  mortgage-related 
obligations. 

'fhe  Bureau  did  not  receive  comments 
on  this  specific  language  or  the  use  of 
the  covered  transaction  payment 
calculation  for  simultaneous  loans.  For 
discussion  of  other  issues  regarding 
simidtaneous  loans,  see  the  .section-hy- 
.section  analysis  of  §  102(i.43(h)(12), 
.43(c)(2)(iv)  and  .43(c)((i)(ii). 

The  Bureau  considers  the  language  of 
pro])osed§  228.43(c)(8)(i)  to  he  an 
accurate  and  appropriate 
implementation  of  the  .statute. 
Accordingly,  the  Bureau  is  adopting 
5^  l()2(i.43(c)(fi)(i)  and  associated 
commentary  substantially  as  projiosed, 
with  minor  changes  for  clarity,  'fhe 
reipnrement  to  consider  any  mortgage- 
related  obligations,  ])resented  in 
comment  43(c)((i)-2,  is  now  akso  part  of 
the  regulatory  text,  at  S  l()2().43(c)((i). 

43(c)(fi)(ii) 

For  a  simultaneous  loan  that  is  a 
UfJL()(k  the  consumer  is  generally  not 
committed  to  using  the  entire  credit  line 
at  consummation.  The  amount  of  funds 
drawn  on  a  simultaneous  HELCXi  may 
differ  greatly  dejiending,  for  examjile. 


on  whether  the  HELQC  is  used  as  a 
“piggyback  loan”  to  help  towards 
payment  on  a  home  purchase 
tran.saction  or  if  the  HELOC  is  ojiened 
for  convenience  to  he  drawn  down  at  a 
future  time.  In  the  jiroposed  rule,  the 
Board  was  concerned  that  reiiuiring  the 
creditor  to  underwrite  a  simultaneous 
i  lELOC  assuming  a  full  draw  on  the 
credit  line  might  unduly  restrict  credit 
access,  esjiecially  in  connection  with 
non-])nrchase  transactions,  hecau.se  it 
would  require  creditors  to  asse.ss  the 
consumer’s  repayment  ability  using 
potentially  overstated  jiayment 
amounts.  For  this  reason,  the  Board 
pro])Osed  under  §  22(i.43(c)((i)(ii)  that 
the  creditor  calculate  the  payment  for 
the  simultaneous  flELOC  based  on  the 
amount  of  funds  to  be  drawn  by  the 
consumer  at  consummation  of  the 
c:overed  transaction.  The  Board  solicited 
comment  on  whether  this  approach  was 
appropriate. 

Proposed  comment  43(c)((i)-3 
clarified  that  for  a  simultaneous  loan 
that  is  a  HELOC,  the  creditor  must 
consider  the  jieriodic  payment  required 
under  the  terms  of  the  plan  when 
asse.ssing  the  consumer’s  ability  to  repay 
the  covered  transaction  secured  bv  the 
same  dwelling  as  the  simultaneous  loan. 
This  comment  explained  that  under 
proposed  §  228.43(c)(8)(ii),  the  cnulitor 
must  determine  the  piiriodic  payment 
re(|uired  under  the  terms  of  the  ])lan  by 
considering  the  actual  amount  of  credit 
to  he  drawn  hy  the  consumer  at  or 
before  consummation  of  the  covered 
tran.saction.  This  comment  clarified  that 
the  amount  to  be  drawn  is  the  amount 
recpiested  hy  the  consumer:  when  the 
amount  requested  will  he  di.shur.sed,  or 
actual  receipt  of  funds,  is  not 
determinative. 

Several  industry  commenters  objected 
that  it  is  difficult  to  know  the  actual 
amount  drawn  on  a  HELOC  if  it  is  held 
hy  another  lender.  One  commenter 
suggested  finding  another  way  to  do  this 
calculation,  such  as  by  adding  1  jiercent 
of  the  fnll  HELOC  line  to  the  overall 
monthly  payment.  Two  hanking  trade 
a.ssociations  .said  that  the  full  line  of 
credit  should  be  considered,  and  if  the 
consumer  does  not  qualify,  the  line  of 
credit  can  be  reduced  in  order  to  (pialify 
safelv.  One  bank  .stated  that  creditors 
regulated  by  Federal  banking  agencies 
are  bound  by  the  interagency  “Credit 
Ri.sk  (hiidance  for  Home  E(|uity 
Lending”  (2005)  to  consider  the  full  line 
of  credit,  and  this  will  create  an  uneven 
playing  field. 

()ther  industry  commenters  supported 
use  of  the  actual  amount  drawn  at 
consummation.  Both  Freddie  Mac  and 
Fannie  Mae  stated  that  the  Board’s 
projiosal  for  considering  the  actual 


amount  drawn  at  closing  was  consistent 
with  their  underwriting  standards.  In 
addition,  an  association  representing 
one  state’s  credit  unions  stated  that 
re(|uiring  consideration  of  a  100  percent 
draw  would  be  onerous  and  inaccurate. 

It  also  asked  that  we  make  clear  that  the 
creditor  do(!S  not  have  to  recalculate  a 
consumer’s  ability  to  repav  if  the 
amount  drawn  changes  at 
consummation. 

'fhe  Bureau  believes  that  reijuiring 
consideration  of  100  percent  of  a  home 
equity  line  of  credit  would 
unnecessarily  re.strict  credit  availability 
for  consumers.  Available  but 
unaccessed  credit  is  not  consitlered  in 
determining  ability  to  repay  a  mortgage 
when  the  consumer  has  other  types  of 
credit  lines,  such  as  credit  cards. 
Although  flELOCs  are  .secured  hy  the 
consumer’s  dwelling,  and  thus  differ 
from  other  tyjies  of  available  but 
unaccessed  credit,  this  difference  does 
not  seem  determinative.  Any  jiotential 
dwelling-secured  home  eipiity  line  of 
credit  that  a  creditor  might  grant  to  a 
consumer  could  simplv  be  requested  by 
the  consumer  immediately  following 
consummation  of  the  covered 
transaction.  The  fact  that  the  iiotential 
credit  line  has  been  identifieil  and 
enumerated  prior  to  the  transaction, 
rather  than  after,  does  not  seem 
significant  compared  to  the  fact  that  the 
consumer  has  cho.sen  not  to  access  that 
credit,  and  will  not  be  making  payments 
on  it.  As  with  the  rest  of  the  ability-to- 
rejiay  reciuirements,  creditors  .should 
a])])ly  appropriate  underwriting 
procedures,  and  are  not  restricted  to  the 
legally  mandated  minimum  required  by 
this  rule,  as  long  as  they  satisfy  that 
minimum. 

The  reijuirements  of  the  2005  “(iredit 
Risk  Guidance  for  Homo  Equity 
Lending”  do  not  change  the  Bureau’s 
view  of  this  issue.  The  Guidance  covers 
home  equity  lending  it.self.  not 
c;onsideration  of  HELOGs  as 
simultaneous  loans  when  determining 
ability  to  repay  for  senior  non-HELOGs. 
The  recpurement  to  consider  the  entire 
home  eipiity  line  of  credit  controls  only 
a  hank’s  granting  of  that  line  of  credit. 
For  this  reason,  the  Bureau  does  not 
believe  that  banks  following  this 
guidance  will  be  di.sadvantaged.  In 
addition,  the  Bureau  will  not  be 
implementing  the  suggested  alternative 
of  adding  1  jiercent  to  the  calculated 
monthlv  pavment  on  the  covered 
transaction.  The  Bureau  is  not  aware  of 
any  data  supporting  the  accuracy  of 
such  an  approach. 

In  regard  to  the  comments  concerning 
difficulty  in  determining  the  amount  of 
the  draw  and  the  monthly  HELOG 
))ayment,  the  Bureau  as  di.scus.sed  above 
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in  the  .seetion-hy-seclion  analysis  of 
§  102(i.43(e)(2)(iv)  has  added  language 
to  comment  43(c)(2)(iv)-4  jiroviding 
more  specific  guidance  in  a])])lying  tlie 
knows  or  has  ivason  to  know  standard, 
hi  addition,  language  lias  been  added  to 
comment  43(c)(()}-3.  regarding  payment 
calculations  for  simultaneous  lIKLtXls, 
making  clear  that  a  creditor  does  not 
need  to  reconsider  ability  to  rejiav  if  the 
consumer  unexpectedly  draws  more 
money  than  jilanned  at  closing  from  a 
MFIXXI  issued  by  a  different  creditor.  In 
addition,  the  regulation  language  has 
been  clarified  to  .state  that  the  creditor 
must  iKse  the  amount  of  credit  “to  he” 
drawn  at  consummation,  making  clear 
that  a  violation  does  not  occur  if  the 
creditor  did  not  know  or  have  reason  to 
know  that  a  different  amount  would  he 
drawn. 

'File  Hoard  also  solicited  comment  on 
whether  or  not  a  safe  harbor  should  he 
given  to  those  creditors  who  consider 
the  full  HHL(X;  credit  line.  However, 
commenters  did  not  focus  on  this 
jiossihility.  The  Hureau  believes  that 
although  a  creditor  may  choose  to 
underwrite  using  the  full  credit  line  as 
a  means  of  considering  ability  to  rejiay 
in  relation  to  the  actual  draw,  a  safe 
harbor  is  not  warranted.  Hecanse  the  full 
credit  line  should  always  he  eipial  to  or 
greater  than  the  actual  draw, 
ajipropriate  u.se  of  the  full  credit  line  in 
underwriting  will  constitute  appropriate 
com])liance  without  a  .safe  harbor. 

Ill  addition  to  the  amount  of  a  HEL(X' 
that  needs  to  he  considered  in 
determining  ability  to  rejiay,  the  Board 
also  solicited  comment  on  whether  the 
treatment  of  HELfX's  as  simultaneous 
loans  should  he  limited  to  jiurchase 
transactions.  The  Board  sugge.sted  that 
concerns  regarding  “piggyback  loans” 
were  not  as  acute  with  non-])uri:hase 
tramsactions. 

Consumer  and  public  intere.st  groups 
ojijiosed  limiting  the  consideration  of 
HEL(X"s  to  jiurchase  transactions. 
.Several  consumer  advocacy  groujis 
sugge.sted  that  if  only  purchase 
transactions  were  covered,  the  abuses 
would  migrate  to  the  unregulated  sjiace. 
.Some  commenters  said  they  did  not  see 
a  rea.son  to  exclude  the  cost  of  a 
simultaneous  loan  when  it  is  extended 
as  jiart  of  a  refinance.  Industry 
commenters  did  not  focus  much  on  this 
issue,  hut  an  association  re]ire.senting 
credit  unions  sujijiorted  limiting 
consideration  to  jiurchase  transactions 
in  order  to  reduce  regulatorv  burden  on 
credit  unions  and  .streamline  the 
refinancing  jirocess. 

The  Bureau  believes  that  reijuiring 
consideration  of  MELCXis  as 
.simultaneous  loans  is  ajijirojiriate  in 
both  jiurcha.se  and  non-jiurchase 


tran.sactions.  In  both  situations  the 
HELfXi  is  a  lien  on  the  consumer’s 
dwelling  with  a  cost  that  affects  the 
viability  of  the  covered  transaction  loan. 
'I’lie  Bureau  recognizes  that  a 
simultaneous  HELOfi  in  connection 
with  a  refinancing  is  more  likely  to  he 
a  convenience  than  one  i.ssued 
simultaneously  with  a  jiurchase 
transaction,  which  will  often  cover 
down  jiayment,  tran.saction  costs  or 
other  major  exjienses.  However,  the 
final  rule  accommodates  this  difference 
by  allowing  the  creditor  to  base  its 
aliility-to-rejiay  determination  on  the 
actual  draw.  The  Bureau  did  not  receive 
and  is  not  aware  of  any  information  or 
data  that  justifies  excluding  actual 
draws  on  simultaneous  HELOGs  in 
connection  with  refinances  from  this 
rule. 

For  the  reasons  stated  above,  the 
Bureau  considers  the  language  of 
jirojiosed^  22(i.4.3(c)((il(li)  to  lie  an 
accurate  and  ajijirojiriate 
imjilementation  of  the  statute. 
Accordingly,  the  Bureau  is  adojiting 
§  l()2(i.43(c)((i)(ii)  and  associated 
commentary  as  jirojio.sed,  with  minor 
changes  for  clarity. 

43(c)(7)  Monthly  Delit-to-Income  Ratio 
or  Residual  Income 

As  di.scussed  above,  TIEA  section 
12{)(;(a)(3)  reijuires  creditors  to  consider 
the  delit-to-income  ratio  or  residual 
income  the  consumer  will  have  after 
jiaying  non-mortgage  debt  and 
mortgage-related  obligations,  as  jiart  of 
the  aiiility-to-rejiay  determination  under 
TIEA  .section  129(i(a)(l).  'I’he  Board’s 
jirojiosal  would  have  imjilemented  this 
requirement  in  §  22(i.43(c)(2)(vii).  The 
Board  jirojiosed  definitions  and 
calculations  for  the  monthly  delit-to- 
income  ratio  and  residual  income  in 
{}22(i.43(c)(7). 

With  resjiect  to  the  definitions, 
jirojiosed  ^  22(i.43(c)(7)(i)(A)  would 
liave  defined  the  total  monthly  debt 
obligations  as  the  sum  of;  the  jiayment 
on  the  covered  transaction,  as  required 
to  he  calculated  by  jirojio.sed 

22(i.43(c)(2)(iii)  and  (c)(.'i):  the  monthly 
Jiayment  on  any  simultaneous  loans,  as 
reijuired  to  he  calculated  by  jirojiosed 
§  22(i.43(c)(2)(iv)  and  (c)((i);  the  monthly 
Jiayment  amount  of  any  mortgage- 
related  ohligations,  as  reijuired  to  he 
considered  by  jirojiosed 
§  22(i.43(c)(2j(v);  and  the  monthly 
Jiayment  amount  of  any  current  debt 
ohligations,  as  reijuired  to  he  considered 
by  jirojiosed  §  22().43(c)(2)(vi).  Frojiosed 
§  1()2(i.43(c)(7)(i)(B)  would  have  defined 
the  total  monthly  income  as  the  sum  of 
the  consumer’s  current  or  reasonably 
exjiected  income,  including  any  income 


from  assets,  as  reijuired  to  he  considered 
by  jirojiosed  ^  22(i.43(c)(2)(i)  and  (c)(4). 

With  resjiect  to  the  calculations, 
jirojiosed  §  22(j.43(c)(7)(ii)(A)  would 
have  reijuired  the  creditor  to  consider 
the  consumer’s  monthly  delit-to-income 
ratio  by  taking  the  ratio  of  the 
consumer’s  total  monthly  debt 
obligations  to  total  monthly  income. 
I’rojio.sed  22(i.43(c)(7)(ii)(B)  would 
have  reijuired  the  creditor  to  consider 
the  consumer’s  residual  income  hv 
suhtracting  the  consumer’s  total 
monthly  debt  obligations  from  the  total 
monthly  income.  3’he  Board  .solicited 
comment  on  whether  consideration  of 
residual  income  should  account  for  loan 
amount,  region  of  the  country,  and 
family  size,  and  on  whether  creditors 
should  he  required  to  include  Federal 
and  State  taxes  in  the  consumer’s 
obligations  to  calculate  the  residual 
income. 

Frojiosed  comment  43(c)(7)-l  would 
have  stated  that  a  creditor  must 
calculate  the  consumer’s  total  monthly 
debt  obligations  and  total  monthly 
income  in  accordance  with  the 
reijuirements  in  jirojio.sed  §  22(i.43(c)(7). 
I'he  jirojio.sed  c:omment  would  have 
exjilained  that  creditors  may  look  to 
widely  accejited  governmental  and  non¬ 
governmental  underwriting  standards  to 
determine  the  ajijirojiriate  thresholds  for 
the  deht-to-income  ratio  or  residual 
income. 

Frojiosed  comment  43(c)(7)-2  would 
have  clarified  that  if  a  creditor  considers 
both  the  consumer’s  deht-to-income 
ratio  and  residual  income,  the  creditor 
may  base  its  determination  of  ability  to 
rejiay  on  either  the  consumer’s  deht-to- 
income  ratio  or  residual  income,  even  if 
the  determination  would  differ  with  the 
basis  used.  In  the  section-by-section 
analysis  of  jirojiosed  ^  22B. 43(c)(7),  the 
Board  exjilained  that  it  did  not  wish  to 
create  an  incentive  for  creditors  to 
consider  and  verify  as  few  factors  as 
jiossilile  in  the  rejiayment  ability 
determination. 

Frojio.sed  comment  43(c)(7)-3  would 
have  jirovided  that  creditors  may 
consider  compensating  factors  to 
mitigate  a  higher  delit-to-income  ratio  or 
lower  residual  income.  'I’lie  jirojiosed 
comment  would  have  jirovided  that  the 
creditor  may,  for  examjile,  consider  the 
consumer’s  assets  other  than  the 
dwelling  .securing  the  covered 
transaction  or  the  consumer’s  residual 
income  as  a  comjiensating  factor  for  a 
higher  deht-to-income  ratio.  'I'he 
jirojiosed  comment  also  would  have 
Jirovided  that,  in  determining  whether 
and  in  what  manner  to  consider 
comjiensating  factors,  creditors  may 
look  to  widely  accejited  governmental 
and  non-governmental  underwriting 
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.standards.  The  Board  solicited  comment 
on  whether  it  .should  provide  more 
guidance  on  what  factors  creditors  may 
consider,  and  on  how  creditors  may 
include  com])ensating  factors  in  the 
re])ayment  ability  determination. 

In  addition,  the  Board  solicited 
comment  on  two  issues  related  to  the 
u.se  of  automat(;d  underwriting  systems. 
The  Board  .solicited  comment  on 
providing  a  safe  harbor  for  creditors 
relying  on  automated  underwriting 
systems  that  use  monthly  deht-to- 
income  ratios,  if  the  system  developer 
certifies  that  the  system’s  use  of 
monthly  deht-to-income  ratios  in 
determining  rejjayment  ability  is 
emjjirically  derived  and  statistically 
sound.  The  Board  also  solicited 
comment  on  other  methods  to  facilitate 
creditor  relianc;e  on  automated 
underwriting  systems,  while  ensuring 
that  creditors  can  demonstrate 
c:om])liance  with  the  rule. 

As  discussed  above  in  the  sec:tion-hv- 
section  analysis  of  §  l()2{i.43(c)(2)(vii), 
industry  commenters  and  consumer 
advoc:ates  largely  su])])orted  including 
consideration  of  the  monthly  deht-to- 
income  ratio  or  residual  income  in  the 
ahility-to-re])ay  determination  and 
generally  favored  a  flexible  approach  to 
consideration  of  those  factors.  In 
response  to  the  Board’s  propo.sal,  some 
consumer  advocates  ask(;d  that  the 
Bureau  conduct  research  on  the  deht-to- 
income  ratio  and  residual  income.  Thev 
re(]uested  a  standard  that  rellects  the 
relationship  between  the  deht-to-income 
ratio  and  residual  income.  One  indu.stry 
commenter  recommended  that  the 
Bureau  adoj)t  the  VA  calculation  of 
residual  income.  Another  industry 
commenter  suggested  that  the  Bureau 
adoj)t  the  same  definitions  of  the  deht- 
to-income  ratio  and  residual  income  as 
for  (jualified  residential  mortgages,  to 
reduce  compliance  burdens  and  the 
j)os.sil)ility  of  errors.  One  indiKstry 
commenter  asked  that  consideration  of 
n!sidual  income  he  permitted  to  vary 
with  family  .size  and  geographic 
location.  The  commenter  suggested  that 
the  residual  income  calculation  account 
for  Federal  and  State  taxes.  Several 
consumer  advocates  suggested  that  the 
Bureau  review  the  VA  residual  income 
guidelines  and  ujidate  the  cost  of  living 
tiers.  'rh(;y  affirmed  that  all  njgidarly 
.scheduled  debt  j)ayments  should  he 
included  in  the  residual  income 
calculation.  They  noted  that  residual 
income  should  be  sufficient  to  cover 
basic  living  necessities,  including  food, 
utilities,  clothing,  tran.s])ortation,  and 
known  health  care  expenses. 

One  indu.stry  commenter  asked  that 
the  Bureau  provide  guidance  on  and 
additional  examjjles  of  compen.sating 


factors,  for  example,  situations  where  a 
consumer  has  many  assets  hut  a  low 
income  or  high  deht-to-income  ratio. 

'file  commenter  suggested  that  the 
Bureau  clarify  that  the  list  of  examples 
was  not  exclusive.  Oonsumer  advocates 
recommended  that  the  Bureau  not 
permit  extensions  of  credit  based  on  a 
good  credit  history  or  involving  a  high 
loan-to-value  ratio  if  the  deht-to-income 
ratio  or  residual  income  does  not  reflect 
an  ability  to  repay.  These  commenters 
argued  that  credit  scores  and  down 
jjaynumts  reflect  past  behavior  and 
incentives  to  make  down  payments,  not 
ability  to  repay. 

The  Bureau  is  largely  adopting 
§  1()2().43(c)(7)  as  proposed,  witli  certain 
clarifying  changes  to  the  conunentarv. 
S]K!cifically,  comment  43{c)(7)-l 
clarifies  that  §  1028. 43(c)  does  not 
prescribe  a  specific  deht-to-income  ratio 
with  which  creditors  must  comply.  For 
the  reasons  di.scu.ss(!d  above  in  the 
.section-l)y-.section  analysis  of 
§  l()2(i.43(c),  the  Bureau  is  not  finalizing 
the  iKu  tion  of  jjroposed  comment 
43(c)(7)-l  which  would  have  |}rovided 
that  the  creditor  may  look  to  widelv 
acce])ted  governmental  and  non¬ 
governmental  underwriting  standards  to 
determine  the  appropriate  threshold  for 
the  monthly  deht-to-income  ratio  or  the 
monthly  residual  income.  Instead, 
comment  43(cK7)-1  provides  that  an 
a])j)ropriate  threshold  for  a  consumer’s 
monthly  deht-to-income  ratio  or 
monthly  residual  income  is  for  the 
creditor  to  determine  in  making  a 
reasonable  and  good  faith  determination 
of  a  consumer’s  repayment  ability. 

Comment  43(c)(7)-2  clarifies 
guidance  regarding  use  of  both  monthly 
deht-to-income  and  monthly  residual 
income  by  jiroviding  that  if  a  creditor 
considers  the  consumer’s  monthly  deht- 
to-income  ratio,  the  creditor  may  also 
consider  the  consumer’s  residual 
income  as  further  validation  of  the 
a.sse.ssment  made  using  the  consumer’s 
monthly  deht-to-income  ratio.  The 
Bureau  is  not  finalizing  proposed 
comment  43(c)(7)-2,  which  would  have 
provided  that  if  a  creditor  considers 
l)oth  the  consumer’s  monthly  deht-to- 
income  ratio  and  residual  income,  the 
creditor  may  base  the  al)ility-to-re])ay 
determination  on  either  metric,  even  if 
the  ahility-to-repay  determination 
would  differ  with  the  basis  used.  The 
Bureau  believes  the  final  guidance 
better  rellects  how  the  two  .standards 
work  together  in  practice,  hut  the 
change  is  not  intended  to  alter  the  rule. 

(iommeut  43(c)(7)-3  also  clarifies 
guidance  regarding  the  u.se  of 
compen.sating  factors  in  as.sessing  a 
consumer’s  ability  to  repay  by  providing 
that,  for  example,  the  creditor  may 


rea.sonahly  and  in  good  faith  determine 
that  an  individual  cousumer  has  the 
ability  to  repay  despite  a  higher 
monthly  del)t-to-income  ratio  or  lower 
residual  income  in  light  of  the 
consumer’s  assets  other  than  the 
dwelling  .securing  the  covered 
transaction,  such  as  a  .savings  account. 
The  creditor  may  akso  reasonably  and  in 
good  faith  determine  that  a  consumer 
has  the  ability  to  repay  de.sj)ite  a  higher 
deht-to-income  ratio  in  light  of  the 
consumer’s  residual  income.  The 
Bureau  believes  that  not  permitting  use 
of  compen.sating  factors  mav  reduce 
access  to  credit  in  some  cases,  even  if 
the  consumer  could  afford  the  mortgage. 
The  Bureau  does  not  believe,  however, 
that  the  rule  .should  ])rovide  an 
extensive  list  of  comi)Hn.sating  factors 
that  the  creditor  may  consider  in 
assessing  rejiayment  ahilitv.  Instead, 
creditors  .should  make  rea.sonahle  and 
good  faith  determinations  of  the 
consumer’s  repayment  ability  in  light  of 
the  facts  and  circannstances.  'I’liis 
a])proach  to  compensating  factors  is 
consi.stent  with  the  final  rule’s  flexible 
approach  to  the  re(|uirement  that 
creditors  make  a  rea.sonahle  and  good 
faith  of  a  consumer’s  repayment  ability 
throughout  1028. 43(c). 

The  Bureau  will  consider  conducting 
a  future  study  on  the  deht-to-income 
ratio  and  residual  income.  Except  for 
one  small  creditor  and  the  VA.  the 
Bureau  is  not  aware  of  any  cnKlitors  that 
routinelv  u.se  residual  income  in 
underwriting,  other  than  as  a 
compensating  factor.  I’he  VA 
underwrites  its  loans  to  veterans  based 
on  a  residual  income  table  develo[)ed  in 
1997.  The  Bureau  understands  that  the 
table  shows  the  residual  income  desired 
for  the  c;onsumer  ba.sed  on  the  loan 
amount,  region  of  the  countrv,  and 
family  size,  but  does  not  account  for 
differences  in  housing  or  living  costs 
within  regions  (for  instance  rural 
Vermont  versus  New  York  City).  'I'he 
Bureau  also  under.stands  that  the 
residual  income  is  calculated  by 
deducting  obligations,  including  Federal 
and  State  taxes,  from  effective  income. 
However,  at  this  time,  the  Bureau  is 
uuahle  to  conduct  a  detaihul  review  of 
the  VA  residual  income  guichdines, 
which  would  include  an  analysis  of 
whether  those  guidelines  are  j)redictive 
of  re])ayment  ability,  to  determine  if 
tho.se  standards  should  he  incor])orated. 
in  whole  or  in  part,  into  the  ahility-to- 


See  also  Micluiol  K.  .Slono.  What  is  Uoasin<’ 

A  ffardahility?  The  Casa  for  lha  llasiilual  Incanw 
Approach.  17  lloii.sing  I’ofv  l)(!l)ati!  17!)  (21)0(1) 
(advDCiitin”  use  of  a  rosidiial  inconu!  apiiroacli  but 
acknowlodf’iii}'  Itial  it  "is  noillior  widl  known, 
particularly  in  this  counirv.  nor  widely  undor.slood. 
lot  alone  acce))ted"). 
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repay  analysis  that  aj)plies  to  the  entire 
residiMitial  mortgage  market.  Further, 
the  Bureau  believes  that  providing 
broad  standards  tor  the  definition  and 
calculation  of  residual  income  will  help 
jireserve  ilexihility  if  creditors  wish  to 
develop  and  refine  more  nuanced 
residual  income  .standards  in  the  future. 
The  Bureau  accordinglv  does  not  find  it 
nece.ssarv  or  apjiropriate  to  specify  a 
detailed  methodologv  in  the  final  rule 
for  consideration  of  residual  income. 

The  final  rule  also  does  not  provide 
a  safe  harbor  for  creditors  relying  on 
automated  underwriting  systems  that 
use  monthly  deht-to-income  ratios.  The 
Bureau  uiKler.stands  that  creditors 
routinely  rely  on  automated 
underwriting  systems,  many  of  which 
are  jirojirietary  and  thus  lack 
transparency  to  the  individual  creditors 
using  the  systems.  .Such  .systems  may 
decide,  for  exam})le.  whether  the  delit- 
to-income  ratio  and  compensating 
factors  are  ap])ro|)riate.  hut  may  not 
disclose  to  the  individual  creditors 
using  such  systems  which  compen.sating 
factors  wen;  used  for  loan  approval. 
However,  the  Bureau  does  not  believe  a 
safe  harbor  is  nece.ssarv  in  light  of  the 
flexibility  the  final  rule  provides  to 
creditors  in  assessing  a  consnmer's 
rejiayment  ability,  including 
consideration  of  monthlv  deht-to- 
income  ratios.  .See  comments  4:t(c)(l)-1 
and  43(cl(2}-l. 

Finally,  the  Bureau  notes  the  contrast 
between  the  llexihle  approach  to 
considering  and  c:alculating  deht-to- 
income  in  §  l()2(i.4:Uc)(2){vii)  and  (7) 
and  the  sjiecific  standards  for  evaluating 
deht-to-income  for  j)ur|)oses  of 
determining  whether  a  covered 
transaction  is  a  qualified  mortgage 
under  §  102().42(el(2).  For  the  rea.sons 
discussed  below  in  the  .section-by- 
section  analysis  of  §  1()2(>.43(e)(2).  the 
Bureau  believes  a  sjjecific.  quantitative 
standard  for  evaluating  a  consumer's 
debt-to-income  ratio  is  approjiriate  in 
determining  whether  a  loan  recei\'es 
either  a  .safe  harbor  or  j)resumj)tion  of 
compliance  with  the  repayment  ability 
recpiirements  of  §  1()2(i.42(cl(1)  jiursnant 
to  §  l()2(j.4.'t(el(2).  However,  the  abilitv- 
to-repay  recjuirements  in  §  l()2().42(c) 
will  applv  to  the  whole  of  the  mortgage 
market  and  therefore  recpiire  ilexihility 
to  jiermit  creditors  to  assess  repavment 
ability  while  ensuring  continued  acce.ss 
to  res])on.sible.  affordable  mortgage 
credit.  Accordingly,  the  final  ride  sets 
minimum  underwriting  .standards  while 
|)roviding  creditors  with  flexibility  to 
use  their  own  quantitative  standards  in 
making  the  repayment  ability 
determination  reijuired  bv 
§1()2(i.4:ficl(l). 


42(d}  Refinancing  of  Non-.Standard 
Mortgages 

Two  provisions  of  section  1411  of  the 
Dodd-Frank  Act  address  the  refinancing 
of  exi.sting  mortgage  loans  under  the 
ability-to-repay  requirements.  As 
jirovidiul  in  the  Dodd-Frank  Act.  TlbA 
section  12b(Xa)(.'))  jnovides  that  certain 
h’ederal  agencies  may  create  an 
exemption  from  the  income  verification 
reijuirements  in  TILA  .section  129Ci(a)(4) 
if  certain  conditions  are  met.  l.'i  l]..S.(^ 
1(i39c(a)(.'j).  In  addition.  TlbA  .section 
12tK](a)((il(F)  provides  certain  special 
ability-to-repay  reijuirements  to 
encourage  ajijilications  to  refinance 
existing  "hybrid  loans"  into  a  "standard 
loans”  with  the  .same  creditor,  when; 
the  consumer  has  not  been  delinijuent 
on  any  jiayments  on  the  existing  loan 
and  the  monthly  jiayments  would  be 
reduced  under  the  refinanced  loan.  The 
statute  allows  creditors  to  give  sjiecial 
weight  to  the  consumer’s  good  standing 
and  to  consider  whether  the  refinancing 
would  jirevent  a  likely  default,  as  well 
as  other  jiotentially  favorable  treatment 
to  the  con.sumer.  However,  it  does  not 
exjuessly  exeiujit  apjilications  for  such 
"jiayment  shock  refinancings”  from 
TILA’s  general  ability-to-rejiay 
reijuirements  or  define  "hybrid”  or 
"standard  loans.”'"’  l.l  l]..S.(^ 
l(i:i‘)c(a)((i)(F). 

The  Board  noted  in  its  juojiosal  that 
it  reviewed  the  Dodd-Frank  Act’s 
legislative  history,  consulted  with 
con.sumer  advocates  and  rejiresentatives 
of  both  industry  and  the  CiSEs.  and 
examined  underwriting  rules  and 
guidelines  for  the  refinance  jirograms  of 
jirivate  creditors.  (kSEs  and  Federal 
agencies,  as  well  as  for  the  Home 
Affordable  Modific.ation  Program 
(HAMP).  The  Board  noted  that  it  also 
considered  TILA  section  129C{a)(.'i), 
which  jiermits  Federal  agencies  to  adojit 
rules  exenijiting  refinancings  from 
certain  of  the  al)ility-to-rej)ay 
reijuirements  in  TILA  section  129C](a). 

In  j)roj)osing  §22().4;i(d)  to  inijilement 
TILA  .section  129C{a)((jJ(E).  the  Board 
interjireted  the  statute  as  being  intended 
to  afford  greater  flexibility  to  creditors 
of  certain  home  mortgage  refinancings 
when  conijilying  with  the  general 
ability-to-rejiay  jirovisions  in  'I’lLA 
section  129C,(a).  (Consistent  with  this 
reading  of  the  statute,  the  jirojiosal 
would  have  juovided  an  exenqition 
from  certain  criteria  required  to  be 
considered  as  jiart  of  the  general 

'  "'.S(M:li()n  12KA  ol Tll.A.  iis  nddnd  by  .Si'clion 
1418  ol  tlu!  llodd-I'Yank  Act.  iiu:liid(!s  ii  d(!riiiili()n 
(it  "liybrid  iidjiistiililc  ralt;  in()rlga}>(!."  However.  Ilial 
detiiiilioii  a|)|ilies  to  the  adjustable  rate  mortgage 
disclosure  re(|uireiuents  under 'I'lI.A  section  128A. 
not  the  ability-to-repay  re(|uireinents  under  TlbA 
section  12(l(;. 


rejiayment  ability  determination  under 
Tll.A  section  12t)(C(a).  .Sjiecifically,  the 
Board’s  jirojio.sal  would  have  jiermitted 
creditors  to  evaluate  qualifying 
ajijilications  without  having  to  verify 
the  c.onsumer’s  income  and  as.sets  as 
jirescribed  in  the  general  ability-to- 
rejiay  requirements,  jirovided  that  a 
number  of  additional  conditions  were 
met.  In  addition,  the  jirojiosal  would 
have  jiermitted  a  creditor  to  calculate 
the  monthly  jiayment  used  for 
determining  the  consumer’s  ability  to 
rejiay  the  new  loan  based  on 
assumjitions  that  would  typically  result 
in  a  lower  monthly  jiayment  than  those 
required  to  be  used  under  the  general 
ability-to-rejiay  requirements.  The 
jirojio.sal  also  clarified  the  conditions 
that  must  be  met  in  a  home  mortgage 
refinancing  in  order  for  this  greater 
flexibility  to  ajijily. 

The  Board  noted  that  TILA  section 
129C(a)((i)(E)(ii)  jiermits  creditors  to 
give  jirevention  of  a  "likely  default 
should  the  original  mortgage  reset  a 
higher  jirioritv  as  an  accejitable 
underwriting  jiractice.”  l.'i  IJ..S.(C. 
1(i;i9i.(a)((iKE)(iil.  The  Board  intei  jireted 
this  jirovision  to  mean  that  certain 
ability-to-rejiav  criteria  under  TILA 
section  129(;(a)  shiinld  not  ajijily  to 
refinances  that  meet  the  requisite 
conditions.  TILA  section  129(;(a) 
Sjiecifically  jire.scribes  the  requirements 
that  creditors  must  meet  to  satisfy  the 
obligation  to  determine  a  consumer’s 
ability  to  riqiay  a  mortgage  loan.  The 
Board  concluded  that  the  term 
"underwriting  jiractice”  could 
reasonably  be  interpreted  to  refer  to  the 
underwriting  rules  jire.scrihed  in  earlier 
jiortions  of  TILA  section  129L(a): 
namely,  those  concerning  the  general 
ability-to-rejiav  underwriting 
reijuirements. 

The  Board  also  structured  its  jirojiosal 
to  jirovide  for  flexibility  in  underwriting 
that  is  characteri.stic  of  so-called 
“streamlined  refinances,”  which  are 
offered  by  creditors  to  existing 
customers  without  having  to  go  through 
a  full  underwriting  jirocess  ajijirojiriate 
for  a  new  origination.  The  Board  noted 
that  section  1411  of  the  Dodd-Frank  Act 
Sjiecifically  authorizes  streamlined 
refinancings  of  loans  made,  guaranteed, 
or  insured  by  Federal  agencies,  and 
concluded  that  TILA  .section 
129(](a)((i)(E)  is  most  reasonably 
interjireted  as  being  designed  to  address 
the  remaining  market  for  streamlined 
refinancings:  namely,  tho.se  offered 
under  jirograms  of  jirivate  creditors  and 
the  GSEs.  The  Board  stated  that  in  its 
understanding  tyjiical  .streamlined 
refinance  jirograms  do  not  require 
documentation  of  income  and  a.ssets, 
although  a  verbal  verification  of 
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{!ni])lf)yinent  may  he  recjuired.  I'lie 
Board  further  noted  that  TILA  section 
120C(a)(()](F)  includes  three  central 
elements  of  typic:al  streamlined 
refinance  programs,  in  that  it  retjuires 
that  the  creditor  he  the  same  for  the 
existing  and  new  mortgage  loan 
ohligation,  that  the  consumer  have  a 
positive  j)ayment  history  on  the  exi.sting 
mortgage  loan  ohligation,  and  that  the 
payment  on  the  new  refinancing  he 
lower  than  on  the  existing  mortgage 
loan  ohligation. 

One  difference  the  Board  noted 
Ixitween  the  statute  and  tyiiical 
.streamlined  refinance  jjrograms  is  that 
the  statute  targets  consumers  facing 
“likely  defanlt”  if  the  existing  mortgage 
“resetlsl.”  The  Board  indicated  that,  hy 
contrast,  streamlined  refinance 
programs  may  not  he  limited  to 
consumers  at  ri.sk  in  this  way.  For 
exam])le,  streamlined  refinancing 
programs  may  assist  consumers  who  are 
not  facing  potential  default  hut  who 
sim})ly  wish  to  take  advantage  of  lower 
rates  despite  a  drop  in  their  home  value 
or  wish  to  switch  from  a  le.ss  stable 
variahle-rate  product  to  a  fixed-rate 
j)rodnct.  The  Board  noted  ])arallels 
h(!tween  TIhA’s  new  refinancing 
provisions  and  the  focus  of  HAMB,  a 
government  j)rogram  specificallv  aimed 
at  providing  modifications  for 
consumers  at  risk  of  “imminent 
default,”  or  in  defanlt  or  foreclosure."’* 
However,  the  Board  noted  that 
underwriting  criteria  for  a  HAMB 
modification  are  considerahly  more 
stringent  than  for  a  typiixil  streamlined 
refinance. 

On  halance,  the  Board  interpreted  the 
statutory  language  as  being  modeled  on 
the  underwriting  standards  of  typical 
streamlined  refinance  jjrograms  rather 
than  the  tighter  standards  of  HAMB.  The 
Board  concluded  that  Congress  intended 
to  facilitate  opportunities  to  refinance 
loans  on  which  jxivments  could  become 
significantly  higher  and  thus 
unaffordable.  The  Board  cautioned  that 
applying  underwriting  standards  that 
ar(;  too  stringent  coidd  imjjede 
refinances  that  Congress  intendetl  to 
encourage.  In  jjarticnlar,  the  .statutory 
language  permitting  creditors  to  give 
“likely  defanlt”  a  “higher  jiriority  as  an 
accejitahle  underwriting  ])ractic:e” 
indicates  that  llexihility  in  these  special 
refinances  should  he  i)ermitted.  In 
addition,  underwriting  standards  that  go 
significantly  beyond  tho.se  n.sed  in 
exi.sting  streamlined  refinanc;e  ])rograms 
could  create  a  risk  that  the.se  programs 
would  he  unable  to  meet  the  TILA 
ahility-to-repay  requirements;  thus,  an 


O.O..  Fiinnit!  Mai;.  FM  O.SOS).  Homo 
Affordohio  Moclifimtion  Pro'^rom.  at  1  (200!)). 


imi)ortant  refinancing  resource  for  at- 
risk  consumers  would  he  compromised 
and  the  overall  mortgage  market 
potentially  disrupted  at  a  vulnerable 
time. 

The  Board  noted,  however,  that 
consumers  at  risk  of  default  when 
higher  payments  are  re(juired  might 
l)re.sent  greater  credit  risks  to  the 
institutions  holding  their  loans  when 
those  loans  are  refinanced  without 
verifying  the  consumer’s  income  and 
assets.  Accordingly,  the  Board’s 
proposal  woidd  have  imposed  some 
requirements  that  are  more  stringent 
than  those  of  typical  streamlined 
refinance  programs  as  a  jjrereqnisite  to 
the  refinancing  provision  under 
proposed  §220. 43(d).  For  example,  the 
proposal  would  have  permitted  a 
consumer  to  have  had  only  one 
delinquency  of  more  than  30  days  in  the 
24  months  immediately  preceding  the 
consumer’s  apj)lication  for  a  refinance. 
By  contrast,  the  Board  indicated  that 
streamlined  refinance  jirograms  of 
which  it  is  aware  tend  to  consider  the 
consumer’s  payment  history  for  only  the 
last  12  months.'-"  In  addition,  the 
proj)osal  would  have  defined  the  type  of 
loan  into  which  a  consumer  may 
refinance  under  TILA’s  new  ref  inancing 
provisions  to  include  .several 
characteristics  designed  to  ensure  that 
those  loans  are  stable  and  affordable. 
The.se  include  a  reciuirement  that  the 
interest  rate  he  fixed  for  the  first  five 
years  after  consummation  and  that  the 
points  and  fees  he  capped  at  three 
j)ercent  of  the  total  loan  amount,  subject 
to  a  limited  exemption  for  smaller  loans. 

43(d)(1)  Definitions 

In  the  Board’s  proposal,  §22(1. 43(d)(1) 
e.stahlished  the  scope  of  paragraph  (d) 
and  .set  forth  the  conditions  under 
which  the  special  refinancing 
provisions  a])j)lied,  while  ])ro})osed 
§  22(1. 43(d)(2)  addressed  the  definitions 
for  “non-standard  mortgage,”  “standard 
mortgage,”  and  “refinancing.”  The 
Bureau  believes  that  paragraph  (d) 
shoidd  begin  with  the  relevant 
definitions,  before  proceeding  to  the 
scope  and  conditions  of  the  special 
refinancing  j)rovi.sions.  The  rule 
finalized  by  the  Bureau  is  accordingly 
reordered.  The  following  discn.ssion 
details  the  definitions  adopted  in 
§  l()2(i.43(d)(l),  which  were  j)ro])osed 
l)y  the  Board  under  §  22(1. 43(d)(2). 

Bropo.sed  §  22(1. 43(d)(2)  defined  the 
terms  “non-standard  mortgage”  and 
“standard  mortgage.”  As  noted  earlier. 


Fannin  Ma(!,  Homo  Afforclahlo 
liolinanoo  Rofi  Plus  Oidions.  at  2  (Mar.  2!).  2010): 
F’rodtlii!  Mac:.  I’ub.  No.  :187.  h'nrddio  Mao-ownod 
SImomliiiod  llofiminco  Moii<iii<’o,  at  2  (2010). 


the  statute  does  not  define  the  terms 
“hybrid  loan”  and  “standard  loan”  n.sed 
in  the  special  refinancing  provisions  of 
TILA  section  12()C(a)((l)(E).  Therefore, 
the  Board  projiosed  definitions  it 
believed  to  he  consi.stent  with  the  policv 
objective  underlying  these  special 
provisions:  Facilitating  the  refinancing 
of  home  mortgages  on  which  consniiiers 
risk  a  likely  defanlt  due  to  impending 
payment  shock  into  more  stable  and 
affordable  products. 

43(d)(1)(i)  Non-Standard  Mortgage 

As  noted  above,  the  statute  does  not 
define  the  terms  “hybrid  loan”  and 
“standard  loan”  n.sed  in  TILA  section 
129C(a)((l)(E).  The  Board  propo.sed 
definitions  it  believed  to  he  consi.stent 
with  Congress’s  objectives.  Broposed 
§  22(1.43((l)(2)(i)  .suli.stituted  the  term 
“non-standard  mortgage”  for  the 
statutory  term  “hyhricl  loan”  and  would 
have  defined  non-standard  mortgage  as 
any  “covered  transaction,”  as  defined  in 
propo.sed  §  22(1.43(h)(l ).  that  is: 

•  An  adjustable-rate  mortgage,  as 
defined  in  §  22(1.18(s)(7)(i),  with  an 
introductory  fixed  interest  rate  for  a 
period  of  one  year  or  longer; 

•  An  interest-onlv  loan,  as  defined  in 
§22(1.18(s)(7)(iv);  or 

•  A  negative  amortization  loan,  as 
defined  in  §  22(1.1 8(.s)(7)(v).'-" 

Broposed  comment  43(d)(2)(i)(A)-1 
explained  the  application  of  the 
definition  of  non-standard  mortgage  to 
an  adjnstahle-rate  mortgage  with  an 
introductory  fixed  interest  rate  for  one 
or  more  years.  This  projiosed  comment 
clarified  that,  for  exam])le.  a  covered 
transaction  with  a  fixed  introductory 
rate  for  the  first  two.  three  or  five  years 
that  then  converts  to  a  variable  rate  for 
the  remaining  28,  27  or  2.5  years, 
respectively,  is  a  non-staiulard 
mortgage.  By  contrast,  a  covered 
transaction  with  an  introductory  rate  for 
six  months  that  then  converts  to  a 
variable  rate  for  the  remaining  20  and  V2 
years  is  not  a  non-standard  mortgage. 

The  Board  articulated  several 
rationales  for  its  proj)osed  definition  of 


"Tlu!  tiMin  'a(ljustcil)le-rc)to  m()rtga{>o'  moans  a 
transaction  sociirocl  l)v  roal  iiroportv  or  a  (hvollinf* 
(or  which  tlio  annual  p(!rconta(>«!  rate  mav  incroasi; 
allor  consimnnalion.  "  12  ('.FR  102().18(s)(7)(i). 

i22"Tln!  term  'intorost-onlv'  moans  tliat.  nndor 
tlio  lorms  of  tlio  loj;al  oliligation.  oin;  or  moro  of  tlio 
poriodic  paymonts  may  ho  appliod  sololy  to  accruod 
int(!r(!st  and  not  to  loan  principal:  an  'int(!rost-only 
loan'  is  a  loan  that  pormils  intonsst-onlv  pavnnmts." 
12  CFR  U)2(i.18(s)(7)(iv). 

'-■'"I'riho  torm  'nogativo  amorti/ation'  moans 
paynumt  of  |)oriodic  pavmonls  that  will  rosnit  in  an 
incroaso  in  tho  principal  halanco  nndor  tho  lorms 
of  Iho  legal  ohligation:  tho  torm  'nogalivo 
amorti/ation  loan'  moans  a  loan  that  pormits 
paymonts  nisulting  in  nogalivo  amorti/ation.  other 
than  a  reverse  mortgage  sidrjocl  to  section  22().;i:f." 
12  CFR  l()2(i.l8(s)(7)(v). 
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a  non-standard  mortgage.  First,  the 
Board  noted  that  the  legislative  history 
of  the  Dodd-Frank  Act  describes 
“hybrid”  mortgages  as  mortgages  with  a 
“blend"  of  fixed-rate  and  adjustable-rate 
characteristic.s — generally  loans  with  an 
initial  fixed  period  and  adjustment 
periods,  such  as  “2/23.S  and  3/27s."  ' 

The  Board  also  .stated  that  the  legislative 
history  indicates  that  Congniss  was 
concerned  about  con.snmers  being 
trapped  in  mortgages  likely  to  resnlt  in 
payments  that  would  suddenly  become 
.significantly  higher — often  referred  to  as 
“j)ayment  shock” — hecau.se  their  home 
values  had  dropped,  thereby  “making 
refinancing  difficult.” 

The  Board  interpreted  (Congress' 
concern  about  consumers  being  at  risk 
due  to  payment  shock  as  sn])porting  an 
interj)retation  of  the  term  “hybrid  loan” 
to  encomj)as.s  both  loans  that  are 
“hybrid”  in  that  they  start  with  a  fixed 
interest  rate  and  convert  to  a  variable 
rate,  hot  also  loans  that  are  “hybrid”  in 
that  consumers  can  make  jjaynumts  that 
do  not  ])ay  down  j)rincipal  for  a  ))eriod 
of  time  that  then  convert  to  higher 
|)ayments  covering  all  or  a  ])ortion  of 
|)rinci])al.  By  defining  “non-.standard 
mortgage"  in  this  way.  the  proposal  was 
intended  to  increa.se  refinancing  options 
for  a  wide  range  of  at-risk  consumers 
while  conforming  to  the  statntorv 
language  and  legislative  intent. 

'nie  proposed  definition  of  “non¬ 
standard  mortgage”  would  not  hav(! 
included  adjnstahle-rate  mortgages 
who.se  rate  is  fixed  for  an  initial  pcniod 
of  less  than  one  year.  In  those  in.stanciis, 
the  Board  posited  that  a  consumer  may 
not  face  “])ayment  shock”  h(!canse  the 
consumer  has  paid  the  fixed  rate  for 
such  a  short  period  of  time.  The  Board 
also  exj)re.ssefl  concern  that  allowing 
streamlined  refinancings  under  this 
provision  where  the  interest  rate  is  fixcid 
for  less  than  one  year  could  resnlt  in 
“loan  flipping.”  A  creditor,  for  examjjle. 
could  make  a  covered  transaction  and 
then  only  a  few  months  later  refinance 
that  loan  under  jiroposed  §22(). 43(d)  to 
take  advantage  of  the  exemption  from 
certain  ahility-to-repay  requirements 
while  .still  ])rofiting  from  the  refinancing 
f(H;s. 

The  Board  (jxpressed  conctMii  that 
imd(!r  its  projjosed  definition,  a 
consumer  could  refinance  out  of  a 
relatively  stable  product,  such  as  an 
adjnstahle-rate  mortgage!  with  a  fixed 
interest  rate  for  a  j)eriod  of  10  vears, 
which  then  adjusts  to  a  variable  rate  for 
the  remaining  loan  term,  and  that  it  was 

(x)inm.  <111  Kin.  .Snrvs..  Rnporl  on  H.K. 
172K.  Mort}><ij><!  Kiilonn  iind  Anli-Krodiilorv  I.onding 
Act.  It.  Kopl.  04.  llOlh  (king.,  at  5  (2000). 

’  III.  at  51—52. 


unclear  whether  TILA  section 
120C(a)(())(E)  was  intended  to  cover  this 
type  of  prodttet.  Tht!  Board  solicited 
comment  on  whether  adjit.stahle-rate 
mortgages  with  an  initial  fixed  ratt! 
should  he  considered  non-.standard 
mortgiiges  regardless  of  how  long  the 
initial  fixed  rate  ajiplies,  or  if  the 
proposed  initial  fixed-nite  jieriod  of  at 
leiist  one  year  shottld  otherwise  he 
revi.sed. 

The  propo.sed  definition  of  non¬ 
standard  mortgage  also  did  not  inchtdt! 
hcilloon-jiayment  mortgages.  The  Board 
noted  that  balloon-payment  mortgages 
are  not  clearly  “hybrid”  products,  given 
that  the  monthly  jiayments  on  a  balloon- 
payment  mortgage  do  not  necessarily 
incriiase  or  change  from  the  time  of 
consummation;  rather,  the  entire 
outstanding  jirincijial  balance  becomes 
due  on  a  particular,  ]nedetermined  date. 
The  Board  stated  that  consumers  of 
halloon-jiayment  mortgages  typically 
expect  that  the  entire  loan  balance  will 
he  due  at  once  at  a  certain  jioint  in  time 
and  are  generally  aware!  w(!ll  in  advance 
that  they  will  need  to  r(!])ay  the  loan  or 
refinance!. 

The!  Beearel  .se)lie:ite!ei  exjimnent  em 
whether  te)  use  its  le!gal  authe)i  ity  tee 
inednele  halle)e)n-])ayme!nt  mortgages  in 
the  ele!finitie)n  e)f  ne)n-stanelarel  meertgage 
fe)r  purposes  e)f  the  s])e!e:ial  refimmenng 
prendsions  e)f  I’lLA  seudieen 
12t)(i(a)((i)(F).  The!  Beearel  alse)  re!ejne!ste!el 
exemment  genendly  on  the 
appre)])riate!ne!.ss  e)f  the!  prejjKeseel 
elefinitie)!!  e)f  non-.staneliirel  meertgage. 

(iejinmenters  een  this  aspend  e)f  the 
propej.sid  genen'cilly  nrgeel  the  Bnrexm  te) 
expanel  in  various  ways  the  pre)pe),se!el 
elefinitieui  e)f  neen-stanelarel  mortgage  anel 
eithe!r  suppea  teui  e)r  eliel  ne)t  aelelress  the 
j)rope)se!el  eledinitieen’s  inclusieni  e)f 
aeljnstal)le!-rate  nuirtgages,  interest-only 
leeans,  e)r  ne!gative!  amortization  loans. 
One  e:onsnme!r  group  e;onnnenteel  that  it 
.snpj)orteel  the  Boarel’s  ])re)j)e)se)el 
elefinitie)!!  of  ne)n-.stanelarel  mortgage. 
Othe!r  ce)nsnme!r  gre)np  e:e)mme!nters 
stateel  that  the  Bnrexui  shonlel  n.se  its 
e!xe!m])tie)n  anel  aeljustment  antheerity 
nnele!!'  TILA  to  inednele  halleeon-payment 
loans  within  the  .se;ope!  e)f  pro])e).se!el 
^  22().43(ei).  In  aelelitie)n.  eene  inelnstry 
exemmenter  stateel  that  e'.re!efite)rs  sheeulel 
have  flexibility  te)  red'inanex!  a 
])e!rfe)rming  halle)e)n-j)ayme!nt  lo;m 
within  the!  six  me)nth.s  ])re!ex!eling,  or 
threu!  meenths  feellowing,  a  hiille)e)n 
j)ayment  elate  witheent  re!garel  te)  the 
ahility-to-pay  reupiirennemts.  In  ce)ntrast, 
one  inelnstry  exemmenter  .stateul  that 
halleeon-paymemt  loans  shonlel  ne)t  he 
inclneleel  in  the  elefinitieui  e)f  non- 
stanelarel  meertgage,  heuxuise  ceuisnmers 
are  gemerally  well  aware  of  the  halleie)!! 
jjayment  fexitnre  in  a  leean,  whie:h  is 


edearly  e!X])laine!el  to  em.steemers.  This 
ineln.stry  exunmenter  further  stateel  that 
ehiring  the  life  e)f  a  l)alle)e)n-payme!nt 
le)an,  its  existeemers  eeften  make  re!gular 
jeayments  that  reelnex!  the  prinexpal 
hiihmex!  anel  that  halloeen-jiayment  leeans 
ele)  ne)t  make  it  meere  likely  that  a 
ex)nsnme!r  will  elefault. 

While  the  Bureau  agreuis  that  many 
exensnmers  may  neeel  te)  se!e!k  a 
re!finane:ing  whe!n  a  halle)e)n  le)an 
liayment  ex)mes  elne,  givem  the  ap])re)ae:h 
that  the  Bureau  has  takem  to 
implementing  the  paymemt  sheieik 
refinanedng  pre)visie)n  in  §  102r).43(el), 
the  Bureau  is  ele!clining  to  expanel  the 
elefinition  e)f  non-stanelarel  mortgage  te) 
inednele  h<ille)e)n-i)ayme!nt  me)rtgage!s.  As 
elisexissexl  in  more  eledail  in  the 
snjiplementarv  information  te) 
tj  102().43(el)(3),  as  aelopteel  1()2().43(d) 
l)re)vieles  a  hroael  exemption  te)  all  of  the 
general  ahility-te)-repay  reejnirements  set 
forth  in  102().43(e:)  when  a  non- 
stanelarel  mortgage  is  re!finanex!el  into  a 
stanelarel  mortgage  provideel  that  ex!rtinn 
exmelitieens  are  med.  The  ])e)int  of  this 
e!xe!mption  is  te)  enable  exeelitors, 
withenit  going  thre)ngh  full 
nnelerwriting,  te)  offe!r  cxm.siimeus  whe) 
are  faedng  ineneaseel  me)nthly  ])ayme!nts 
elne  te)  the  reexist  e)f  a  le)an  a  new  le)an 
with  le)we!r  me)nthlv  jiayments.  Thus,  a 
key  element  e)f  the  exemjition  is  that  the 
me)nthly  ])ciyme!nt  on  the  stanelarel 
meertgage  he!  materially  le)we!r  than  the 
monthly  payment  fe)r  the  neen-.stanelarel 
me)rtg;ige.  As  elisensseel  in  the  .seedieui- 
hy-.seedie)!!  analysis  e)f  ^  l()2().43(el)(1) 
heleiw,  the  Bureau  is  aelopting  a  .safe 
harhe)!'  fe)r  reeluedions  of  10  perexmt. 
Balle)on  payments  po.se  a  elifferent  kinel 
e)f  risk  te)  exjnsumers,  e)ne  that  arisejs  not 
from  the  monthly  payments  (whiedi 
e)fte!n  temd  to  he  le)w)  but  from  the 
hcilloe)!!  payment  elne  when  the  entire 
remaining  balance  heceunes  elne.  'fhe 
j)re)visions  of  ^  1020. 43(d)(1)  are  not 
meant  to  addre.ss  this  tyi)e  of  risk. 
Aexx)relingly,  the  Biirexm  dexdineis  to 
e!X]!anel  the  elefinitie)!!  e)f  non-stanelard 
!!!e)rtgage!  te)  ieecluele  halloon-pavmeent 
leeans.  'fhe  Bureau  believes,  he)we!ve!r, 
that  where!  a  ex)!!sn!ne!r  is  j)e!rfe)r!!!i!!g 
u!!eler  a  hal loon-pay !!!e!!it  !!!e)rtgage!  aeiel 
is  e)ffe!!e!el  a  new  le)a!!  e)f  a  tyjie  that 
wonlel  ejualify  as  a  stanelarel  leean  with 
!ne)!!thly  paymeeits  at  or  below  the 
payenents  e)f  the  halloon-payenent 
!ne)rtgage!.  exeelitors  will  have  little 
elifficnlty  in  .satisfyieeg  the  ahility-to- 
repay  rexinireenents. 

(x)!!sn!!!e!r  group  ex)nn!!e!!!te!rs  a!!el  e)!ie! 
GSE  ex)!!!!!!e!!!ter  argneel  that  the 
elefinitie)!!  e)f  !!e)!!-sta!ielard  !!!e)rtgcige 
shonlel  acex)!!!!!!e)elate!  (iSE-helel  le)a!!s. 
'rhe!se  (X!!i!!!!e!!!te!rs  state!el  theet  the.se 
le)a!!s  should  rexxdve  the  same  inexune 
verifiexitie)!!  e!xe!!!j!tie)!!  as  Federal 
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agency  .streamlined  refinancing 
j)rograins.  These  coininenters  noted  that 
while  the  CSEs  are  held  in 
con.st!rvatorshi|)  by  the  Ihahaal 
government,  (iSE-held  loans  shonld  he 
treated  the  same  as  FHA  for  j)ur])oses  of 
streamlined  refinance  programs,  which 
are  ultimately  about  reducing  the  risk  to 
the  taxpayer  by  avoiding  default  hv 
consumers  who  could  receive  lower- 
cost  mortgage  loans,  (ionsnmer  group 
coininenters  further  urged  that  GSE 
streamlined  refinance  programs  should 
he  subject  to  standards  at  least  as 
stringent  as  tho.se  for  the  FHA 
.streamlined  refinance  jirogram. 

In  addition,  one  of  the  GSEs 
questioned  the  policy  jn.stification  for 
the  differences  lietween  sections 
129G(a)(.'5)  and  12nG(a)(fiKE)  ofTILA. 
TILA  section  129(;(a)(3),  which  apjilies 
to  certain  government  loans,  permits 
Fetleral  agencies  to  exemjit  certain 
refinancings  from  the  income  and  asset 
verification  re{|nirement  without  regard 
to  the  original  mortgage  jirodiict.  in 
contra.st  to  TILA  section  129(;(a)(())(E), 
which  as  discussed  above  applies  onlv 
when  the  original  loan  is  a  ‘‘hybrid” 
loan.  This  commenter  noted  that 
consumers  with  certain  tyjies  of 
mortgage  loans,  such  as  fixed-rate  and 
halloon-iiayment  loans,  may  have  to  go 
through  a  more  costly  and  cnmhersome 
process  to  refinance  their  mortgages 
than  consumers  with  government  loans. 

The  Bureau  declines  to  adopt 
regulations  inqilementing  TILA  section 
129(](a)(.'i).  The  Bureau  notes  that  TILA 
.section  129(i(a)(5)  expressly  confers 
authoritv  on  certain  Federal  agencies 
[i.e..  HUD.  VA.  IJSDA,  and  RMS)  to 
exempt  from  the  income  verification 
requirement  refinancings  of  certain 
loans  made,  guaranteed,  or  insured  by 
such  Federal  agencies.  The  .scope  of 
'LILA  section  129G(a)(.'i)  is  limited  to 
such  Federal  agencies  or  government- 
guaranteed  or  -insured  loans.  'I'he 
Bureau  also  declines  to  expand  the 
scope  of  §  1()2(). 43(d)  to  include  GSE 
refinancings  that  do  not  otherwise  fall 
within  the  .scope  of  §  l()2().43(d).  While 
accommodation  for  (iSE-held  mortgage 
loans  that  are  not  non-standard 
mortgages  under  l()2(i.43(d)  may  he 
ap]no])riate,  the  Bureau  wishes  to  obtain 
additional  information  in  connection 
with  CLSE  refinancings  and  has 
recpiested  feedback  in  a  proposed  rule 
|)ul)lished  elsewhere  in  today’s  Federal 
Register.  However,  the  Bureau  notes 
that  to  the  extent  a  loan  held  by  the 
GSEs  (ora  loan  made,  guaranteed  or 
insured  by  the  Federal  ageiuaes  above) 
(jiialifies  as  a  non-standard  mortgage 
under  ^  l()2B.43(d)(l  )(i)  and  the  other 
conditions  in  §  1029. 43(d)  are  met,  the 
refinancing  provisions  of  general 


a])|)licahility  in  §  1()2(>. 43(d)  would  he 
available  for  refinancing  a  GSE-held 
loan. 

Indu.stry  coininenters  and  one 
industry  trade  association  commented 
that  special  ahilily-to-repay 
re()nirement.s  should  he  available  for  all 
rate-and-term  refinancings,  regardless  of 
whether  the  refinancings  are  insured  or 
guaranteed  by  the  Federal  government 
or  involve  a  non-standard  mortgage. 

One  industry  trade  association  stated 
that  such  special  ahility-to-repay 
requirements  should  incorporate  similar 
standards  to  tho.se  estahli.shed  for 
certain  government  loans  in  TILA 
section  129G(a)(.'i),  including  a 
nujuirement  that  the  consumer  not  he  30 
or  more  days  delinquent.  F"or  such 
loans,  this  trade  a.ssociation  .stated  that 
other  requirements  under  TILA  section 
129G(a)(0)(E)  regarding  jiayment  hi.story 
should  not  he  imposed,  because  the 
consumer  is  alreadv  obligated  to  pav  the 
debt  and  the  note  holder  in  many  cases 
will  already  hear  the  credit  risk.  Other 
coininenters  .stated  that  hecau.se  a  rate- 
and-term  refinancing  would  offer  the 
con.snmer  a  better  rate  (except  in  the 
ca.se  of  adjustable  rate  mortgages),  there 
is  no  reason  to  deny  the  creditor  the 
ability  to  improve  its  credit  risk  and  to 
offer  the  consumer  belter  financing. 
Several  industry  coininenters  and  one 
(kSE  noted  that  streamlined  refinancing 
programs  are  an  important  resource  for 
consumers  seeking  to  refinance  into  a 
lower  monthly  i)ayment  mortgage  even 
when  the  underlying  mortgage  loan  is 
not  a  non-standard  mortgage,  and  urged 
the  Bureau  to  considering  modifying 
proposed  §229. 43(d)  to  include 
conventional  loans  where  the  jiarty 
making  or  jjurchasing  the  new  loan 
already  owns  the  credit  risk. 

The  Bureau  declines  to  expand  the 
scope  of  §  1029. 43(d)  to  include  rate- 
and-term  refinancings  when  the 
underlying  mortgage  is  not  a  non- 
standard  mortgage,  as  defined  in 
§  1029.43(d)(l)(i).  'Fhe  Bureau  believes 
that  the  statute  clearly  limits  the 
refinancing  jn'ovision  in  TILA  section 
129(G)(9)(E)  to  circumstances  where  the 
loan  being  refinanced  is  a  ‘‘hybrid  loan” 
and  where  the  refinancing  could 
‘‘|)revent  a  likely  default.”  The  Bureau 
agrees  with  the  Board  that  'LILA  section 
129G(a)(9)(li)  is  intended  to  address 
concerns  about  loans  involving  jiossihle 
])ayment  shock.  Where  a  consumer  has 
])roven  capable  of  making  payments,  is 
about  to  exjHirience  jiayment  shock,  is  at 
risk  of  default,  and  is  refinancing  to  a 
mortgage  with  a  lower  monthly  payment 
and  with  jiroduct  terms  that  do  not  pose 
any  increased  risk,  the  Bureau  believes 
that  the  benefits  of  the  refinancing 
outweigh  the  consumer  protections 


afforded  by  the  ahility-to-repay 
recjnirements.  Absent  these  exigent 
circumstances,  the  Bureau  believes  that 
creditors  should  determine  that  the 
consumer  has  the  ability  to  repav  the 
mortgage  loan.  'I’he  Bureau  does  not 
believe  that  a  consumer  who  receives  an 
initial  lower  monthly  pavment  from  a 
rate-and-term  refinancing  actuallv 
receives  a  benefit  if  the  consumer 
cannot  reasonably  he  expected  to  repay 
the  loan.  Also,  the  Bureau  notes  that 
some  of  the  scenarios  identified  hv 
coininenters,  such  as  offering  a 
consumer  a  better  rate  with  a  rate-and- 
term  refinancing  where  the  creditor 
hears  the  credit  risk,  would  he  exempt 
from  the  ahility-to-re])ay  requirements. 

A  refinancing  that  results  in  a  reduction 
in  the  APR  with  a  corresponding  change 
in  the  payment  schedule  and  meets  the 
other  conditions  in  §  l()29.2()(a)  is  not  a 
“refinancing”  for  purpo.ses  of  §  1029.43, 
and  therefore  is  not  subject  to  the 
ability-to-re])ay  requirements.  As  with 
other  terms  used  in  'LILA  section  129G, 
the  Bureau  believes  that  this 
interjiretation  is  nece.ssarv  to  achieve 
Gongress’s  intent. 

Several  other  industry  coininenters 
urged  the  Bureau  to  broaden  the 
definition  of  non-standard  mortgage  to 
include  refinancings  extended  pursuant 
to  the  Home  Affordable  Refinance 
Program  (HARP)  and  similar  programs. 
One  such  commenter  indicated  that 
under  HARP,  a  loan  can  only  he 
refinanced  if  the  con.snmer  is  not  in 
default,  the  new  payment  is  fully 
amortizing,  and  both  the  original  and 
new  loans  comply  with  agency 
recjuirements.  'Fliis  commenter  stated 
that  HARP  permits  consumers  who 
would  not  otherwise  he  able  to 
refinance  due  to  a  high  loan-to-value 
ratio  or  other  reasons  to  refinance  into 
another  loan,  ))roviding  a  consumer 
benefit.  The  commenter  indicated  that 
HARP  loans  do  not  meet  all  of  the 
proposed  ahility-to-rejiay  recjuirements 
and  that  the  Bureau  should  u.se  its 
authoritv  to  jirovide  that  HARP  and 
other  similar  jnograms  are  exeinjit  from 
the  ahility-to-rej)ay  recjuirements,  as 
thc;y  jiromote  credit  availability  and 
inc;reasing  stability  in  the  housing 
market.  'Fhe  Bureau  aciknowledges  that 
HARP  refinancnngs  and  the  j)ayment 
shoc;k  refinancings  addressed  under 
'FILA  section  129G(a)(9)(E)  are  both 
intended  to  assist  c'.onsnmers  harmed  hv 
the  financial  c;risis.  Although  both  tyjies 
of  refinancings  are  motivated  by  similar 
goals,  the  Bureau  does  not  believe  that 
exjnmcling  §  l()29.43(cl)  to  include  all 
HARP  refinancings  is  consist cmt  with 
'FILA  seciion  129(](a)(9)(E)  hecian.se 
HARP  refinancings  are  not  j)reclic;ated 
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on  the  oecurrenee  of  payment  shoek  and 
a  eonsumer’s  likely  default.  For 
(!xamj)le,  a  consumer  with  a  mortgage 
loan  that  will  not  recast  and  who  is  not 
at  risk  of  default  may  (jualifv  for  a  HARF 
refinancing  if  the  consumer's  loan-to- 
value  ratio  exceculs  80  |)ercent.  The 
Hnreau  strongly  believes  that 
§  102(i.43((l)  should  he  limited  to 
instances  where  a  consumer  is  facing 
payment  .shock  and  likely  default. 

While  not  limited  to  the  prevention  of 
j)ayment  .shock  and  default,  the  llureau 
acknowledges  that  extensions  of  credit 
made  jnirsnant  to  programs  such  as 
HARP  are  intended  to  assist  consumers 
harmed  by  the  financial  c.risis. 
Furthermore,  these  programs  emj^loy 
complex  underwriting  recpdrements  to 
determine  a  consumer’s  ability  to  re))ay. 
Thus,  it  may  he  apj)ropriate  to  modify 
the  ahility-to-rej)ay  recpdrements  to 
accommodate  sucli  programs.  However, 
an  ajjpropriate  balance  hcdween  helping 
affected  consumers  and  (insuring  that 
the.se  consumers  are  offcircid  and  rciceive 
residential  mortgage  loans  on  terms  that 
rcia.sonahlv  reflcict  consumers’  ability  to 
repay  must  he  found.  To  determine  how 
to  strike  this  halancci,  the  Hnrciau  wisluis 
to  obtain  additional  information  in 
connciction  with  thcise  programs  and  has 
recjiuisted  fciculhack  in  a  jjroposed  rule 
jinblisluid  eksewhciie  in  today’s  Federal 
Register. 

Accordingly,  the  definition  of  “non¬ 
standard  mortgage”  is  adojited  as 
jiropo.scid.  renumhcired  as 
§  l()2().43(d}(l)(i).  In  addition,  comment 
43(d)(2)(i){A)-l  al.so  is  adoptcxl  as 
jjroposed.  renumbered  as 
43(d)(l)(i)(A)-l. 

43(d)(l)(ii)  Standard  Mortgage 

Proposed  §  22(i.43(d)(2)(ii)  would 
have  substituted  the  tcirm  “standard 
mortgage”  for  the  statutory  term 
“standard  loan”  and  defined  this  tcjrm 
to  mean  a  covered  tran.saction  that  has 
the  following  five  characteristics: 

•  First,  the  regular  periodic  jcayments 
may  not:  (1)  (kmse  the  principal  balance 
to  increase;  (2)  allow  the  consumer  to 
defer  repayment  of  princi])al:  or  (3) 
result  in  a  balloon  pavment. 

•  Second,  the  total  ]K)ints  and  fees 
j)ayal)le  in  conncjction  with  the 
transaction  may  not  exccnul  three 
])(;rcent  of  the  total  loan  amount,  with 
(!xcej)tions  for  smaller  loans  specified  in 
propo.scid  §  22(j. 43(e)(3). 

•  Third,  the  loan  term  mav  not 
(jxcchhI  40  yciars. 

•  Fourth,  the  intercjst  rate  must  be 
fixed  for  the  first  five  years  after 
consummation. 

•  Fifth,  the  j)roceed.s  from  the  loan 
may  he  used  solely  to  ])ay — (1)  the 
outstanding  j)rincipal  balance  on  the 


non-standard  mortgage:  and  (2)  closing 
or  scittlement  chai-ges  recjnired  to  he 
di.sclosed  under  RFSPA. 

Proposed  liiuiiations  on  ro^ulor 
periodic  puvmonts.  Proposed 
??  22().43(d)(2)(ii)(A)  would  have 
recpiired  that  a  standard  mortgage 
provide  for  regular  jjeriodic  payments 
that  do  not  result  in  negative 
amortization,  defc;rral  of  ])rincipal 
repayment,  or  a  balloon  payment. 
Proi)osed  comment  43(d)(2)(ii)(A)-l 
clarified  that  “rcignlar  periodic 
payments”  are  payments  that  do  not 
result  in  an  increase  of  the  ])rincipal 
balance  (ncigative  amortization)  or  allow 
the  consumer  to  defer  rcjpayment  of 
])rinci])al.  The  ])ropo.sed  comment 
explained  that  the  rcKpiirement  for 
“rcignlar  periodic  payments”  means  that 
the  contractual  terms  of  the  standard 
mortgage  must  obligate  the  consumer  to 
make  payments  of  princijjal  and  interest 
on  a  monthlv  or  other  pciiiodic  basis 
that  will  rcipay  the  loan  amount  over  the 
loan  term.  Projioscid  comment 
43((l)(2)(ii)(A)-1  further  cixplaincid  that, 
with  the  cixception  of  ])ayments 
resulting  from  any  intciiest  rate  changes 
after  consnmmation  in  an  adjustable- 
rate  or  .step-rate  mortgage,  the  periodic: 
|)ayments  must  hci  suhstantiallv  ecpial, 
with  a  cross-referciiice  to  jcroposed 
comment  43(c)(.‘i)(i)-3  rcigarding  the 
mcianing  of  “suhstantiallv  cuiual.”  In 
addition,  the  commciiit  clarified  that 
“rcigidar  periodic  payments”  do  not 
include  a  single-payment  transaction 
and  cross-rciferenccid  similar 
commentary  on  the  meaning  of  “rcigidar 
jieriodic  payments”  nndcir  proposed 
comment  43(e)(2)(i)-l.  Proposed 
comment  43((l)(2)(ii)(A)-1  al.so  cross- 
referenced  projjo.sed  comment 
43(e)(2)(i)-2  to  explain  the  prohibition 
on  j)ayments  that  “allow  the  consumer 
to  dcTer  repayment  of  jn  incipal.” 

One  consumer  group  commenter 
statccd  that  it  .siij)porte(l  the  cixclusion  of 
nccgative  amortization,  inter(?.st-only 
payments,  and  balloon  payments  from 
the  dcifinition  of  standard  mortgage.  In 
addition,  .several  other  consumer  groups 
commented  in  su])jK)rt  of  the  Board’s 
prc)j)()sal  to  exclude  halloon-])ayment 
loans  from  the  definition  of  standard 
mortgage.  These  commcaiters  stated  that 
balloon-paymcmt  products,  even  with 
.self-excicnting  rcaiewal,  shoidd  not  he 
permitted  to  take  advantage  of  an 
c!xemj)ti()n  from  the  general 
underwriting  standards  in  §  1()2(i.43((:). 
(Consumer  gr()uj)s  exi)re.s.se(l  conccirn 
that,  in  cascis  where  the  consumer  clocis 
not  have  as.sets  sufficient  to  make  the 
balloon  payment,  ballc)on-])avment 
loans  will  necessarily  recpiire  another 
refinance  or  will  lc?a(l  to  a  default.  The 
Burcani  agrees  with  the  concerns 


cixpressed  by  such  commenters  and 
believes  that  it  is  aj)pro])riate  to  rcKpiire 
that  l)alloon-])ayment  loans  he 
underwritten  in  accordance  with  the 
general  ability-to-repay  .standard,  rather 
than  under  the  jcaymcmt  shock 
refinancing  provision  in  §  l()2(j.43(d). 
Accordingly,  the  Burcum  is  not 
exjcanding  Ihe  definition  of  standard 
mortgage  to  include  balloon-payment 
mortgages. 

The  Burciau  received  no  other 
comment  on  this  projcosed  definition. 
Accordingly,  the  Burcniu  is  adopting  the 
definition  of  standard  mortgage  as 
proj)()seci,  renumbered  as 
§  l()2(i.43(d)(l  )(ii)(A).  Similarly,  the 
Bureau  received  no  comment  on 
propo.sed  commeent  43((l)(2)(ii)(A)-l , 
which  is  a(l()])t(!(l  as  propo.sed  and 
renumbered  as  43(cl)(l)(ii)(A)-l. 

Proposed  threo  porcent  cap  on  points 
and  fees.  Projjosed  §  22().43((l)(2)(ii)(B) 
would  have  ])rohibite(l  creditors  from 
charging  j)oint.s  and  fees  on  the 
mortgage  loan  of  more  than  three 
l)er(:(!nt  of  the  total  loan  amount,  with 
certain  cixceptions  for  small  loans. 
Sjjecifically,  jcropo.sed 
5^  22(i.43((l)(2)(ii)(B)  cross-referenced  the 
l)()ints  and  fcies  provisions  under 
propo.sed  ^  22().43(e)(3),  thereby 
aj)plying  the  points  and  fees  limitations 
for  a  “(jualified  mortgage”  to  a  standard 
mortgage.  The  jKcints  and  fees  limitation 
for  a  “(lualified  mortgage”  and  the 
relevant  (!Xce])tion  for  .small  loans  are 
discussed  in  detail  in  the  section-hy- 
section  analysis  of  §  1028. 43(e)(3) 
hcilow. 

The  Board  notcnl  several  reasons  for 
the  projjosed  limitation  on  the  jjoints 
and  fees  that  may  hci  charged  on  a 
.standard  mortgage,  k’irst.  the  limitation 
was  intended  to  prevent  creditors  from 
undermining  the  provision’s  purpose — 
jdacing  at-risk  consumers  into  more 
affordable  loan.s — by  charging  excessive 
j)oints  and  fecis  for  the  refinance. 
Second,  the  points  and  fcjes  limitation 
was  intended  to  ensure  that  consumers 
attain  a  net  benefit  in  refinancing  their 
non-standard  mortgage.  The  higher  a 
cc)n.suni(!r’s  uj)-front  costs  to  refinance  a 
home  mortgage,  the  longer  it  will  take 
for  the  consumcir  to  recouj)  those  costs 
through  lower  payments  on  the  new 
mortgage.  By  limiting  the  amount  of 
|)oints  and  fcies  that  can  he  charged  in 
a  refinance;  covered  by  propo.sed 
§  228.43(d),  the  provision  increa.ses  the 
likelihood  that  the  consume;!'  will  hold 
the  loan  long  c;nough  to  recoup  tho.se 
costs.  Third,  the  ])ropo.s(;d  limitation 
was  intended  to  be  consistent  with  the 
])rovi.sions  s(;t  forth  in  TILA  section 
12t)C(a)(.'i)  r(;garding  c(;rtain 
refinancings  under  Federal  ag(;ncy 
j)rograms. 
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The  Board  re(]iieste(l  eoininent  on  tlie 
propo.sal  to  a])])ly  the  same  limit  on  the 
points  and  fees  that  may  he  charged  for 
a  “(pialified  mortgage”  under  ^  22(i.43(e) 
to  tlie  points  and  fecis  that  may  t)e 
charged  on  a  “standard  mortgage”  under 
§  228. 43(d).  Tlie  Bureau  received  no 
comments  on  this  propo.sed  points  and 
fees  threshold,  which  is  adojited  as 
jiroposed,  remnnhered  as 
§  1()2(i.43(d)(l)(ii)(B).  .See  the  section- 
liy-section  analysis  of  l()2().43(e)(3) 
below  for  more  specific  information 
regarding  the  limitations  applicable  to 
“jioints  and  fees”  for  (jualified 
mortgages  and  refinancings  under 
§l()2(i.43(d). 

Proposed  loan  term  of  no  more  than 
40  years.  Propo.sed  §  22(i.43((l)(2)(ii)(C) 
would  have  provided  that,  to  (]ualify  as 
a  .standard  mortgage  under  projiosed 
§  228.43(d).  a  covered  transaction  mav 
not  have  a  loan  term  of  more  than  40 
years.  The  Board  stated  that  this 
condition  was  intended  to  ensure  that 
creditors  and  consumers  have  sufficient 
options  to  refinance  a  3()-year  loan,  for 
example,  which  is  unaffordable  for  the 
consumer  in  the  near  term,  into  a  loan 
with  lower,  more  affordable  payments 
over  a  longer  term.  This  flexibility  may 
he  esjiecially  important  in  higher  cost 
areas  where  loan  amounts  on  average 
exceed  loan  amounts  in  other  areas. 

The  Board  noted  that  loans  with 
longer  terms  may  cost  more  over  time, 
hut  indicated  that  it  was  nductant  to 
foreclose  ojitions  for  consumers  for 
whom  the  lower  jiayment  of  a  4()-year 
loan  might  make  the  difference  between 
defaulting  and  not  defanlting.  The 
Board  also  noted  that  prevalent 
streamlined  refinance  programs  jiermit 
loan  terms  of  up  to  40  years  and 
expressed  concern  about  di.srupting  the 
current  mortgage  market  at  a  vulnerable 
time.  The  Board  specifically  requested 
c;omment  on  the  proposed  condition  to 
allow  a  standard  mortgage  to  have;  a 
loan  term  of  nj)  to  40  years.  The  Bureau 
received  no  comment  on  this  projiosed 
condition,  which  is  adojited  as 
jirojio.sed,  renumbered  as 
§1028.43(d)(1)(ii)(C). 

Proposed  reqnirement  that  the  interest 
rate  he  fixed  for  the  first  five  years. 
Projio.sed  §  228.43((l)(2)(ii)(D)  would 
have  iXKjuired  that  a  standard  mortgage 
have  a  fixed  inteui.st  rate  for  the  first  five 
vears  alter  consummation.  Projio.sed 
comment  43(d)(2)(ii)(D)-l  jirovided  an 
illn.strative  examjile.  The  jirojio.sed 
comment  also  cross-referenced 
jirojiosed  comment  43(e)(2)(iv)-3.iii  for 
guidance  regarding  steji-rate  mortgages. 

The  Board  articulated  several  reasons 
for  requiring  a  minimum  five-year  fixed- 
rate  jieriod  for  standard  mortgages.  First, 
the  Board  notcxl  that  a  fixed  rate  for  five 


years  is  consistent  with  TILA  .section 
12n(l(h)(2)(A)(v),  which  reejuires  the 
creditor  to  underwrite  a  (jualified 
mortgage  ha.sed  on  the  maximnm 
interest  rate  that  may  ajijily  during  the 
first  five  years.  The  Board  indicated  that 
Congress  intended  both  (jualified 
mortgages  and  standard  mortgages  to  he 
stable  loan  jirodncts,  and  therefoni  that 
the  re(juire(l  five-year  fixed-rate  jieriod 
for  (jualified  mortgages  woidd  also  he  an 
ajijirojiriate  benchmark  for  standard 
mortgag(;s.  The  Board  further  stated  that 
the  safeguard  of  a  fixed  rate  for  five 
y(;ars  aft(;r  consummation  woidd  help  to 
ensure  that  consumers  refinance  into 
jirodncts  that  are  .stable  for  a  substantial 
jieriod  of  time.  In  jiarticnlar,  a  fixed 
Jiayment  for  five  years  after 
consnmmation  would  constitute  a 
significant  imjirovement  in  the 
circumstances  of  a  consumer  who  may 
have  defaulted  absent  the  refinance.  The 
Board  sjiecifically  noted  that  the 
jirojiosal  would  jiermit  .so-called  “5/1 
ARMs,”  where  the  interest  rate  is  fixed 
for  tlu!  first  five  years,  after  which  time 
the  rate  liiicomes  variable,  to  he  standard 
mortgages. 

'I’he  Board  nujiiested  comment  on  the 
jirojiosal  defining  a  standard  mortgage 
as  a  mortgage  loan  with  an  interest  rate 
that  is  fixed  for  at  lea.st  the  first  five 
years  aft(!r  consnmmation,  including  on 
whether  the  rate  should  he  required  to 
he  fixed  for  a  shorter  or  longer  jieriod 
and  data  to  sujijiort  any  alternative  time 
Jieriod.  One  consumer  grouji  commenter 
stated  that  the  use  of  adjustable-rate 
mortgages  should  he  limited  in  the 
definition  of  standard  mortgage.  This 
commenter  stated  that  adjustable-rate 
mortgage  loans  contrihnted  to  the 
snliprime  lending  exjiansion  and  the 
financial  crisis  that  followed.  In 
jiarticular,  this  commenter  exjiressed 
concern  that  adjustable-rate  mortgage 
loans  were  utilized  in  loan-flijiping 
schemes  that  trajijied  consumers  in 
unaffordable  loans,  forcing  such 
consumers  to  refinance  into  less 
affordable  mortgage  loans.  This 
commenter  indicated  that  .standard 
mortgages  should  he  limited  to  fixed 
and  .steji-rate  loans  and,  in  low  or 
modiirate  intere.st  rate  environments, 
adjustable-rate  mortgages  with  a  5-year 
or  longer-term  fixed  jieriod.  However, 
this  commenter  urged  the  Bureau  to 
consider  jiermitting  shorter-term 
adjnstalile-rate  mortgages  to  he  standard 
mortgages  in  high  interest  rate 
environments  because  in  such 
circum.stance,  an  adjustable-rate 
mortgage  coidd  jiotentially  reduce  the 
con.sumer’s  monthly  jiayinents  at  recast, 
which  may  outweigh  the  risks  of 


increased  jiayments  for  some 
consumers. 

The  Bureau  is  adojiting  the 
re(juirement  that  a  standard  mortgage 
have  a  fixed  interest  rate  for  the  first  five 
years  after  consummation  as  jirojiosed, 
renumbered  as  l()28.43(d)(l)(ii)(D). 

'fhe  Bureau  agrees  with  the  Board  that 
the  intent  of  TILA  section  129C'.(a)(8)(E) 
ajijiears  to  he  to  facilitate  refinances  of 
riskier  mortgages  into  more  stable  loan 
jiroducts,  and  accordingly,  believes  that 
a  .standard  mortgage  should  jirovide  for 
a  significant  jieriod  of  time  during 
which  Jiayments  will  be  jiredictable, 
based  on  a  fixed  rate  or  steji  rates  that 
are  set  at  the  time  of  consummation. 

The  Bureau  believes  that  five  years  is  an 
ajijirojiriate  .standard  in  jiart  because  it 
is  consistent  with  the  statutory 
requirement  fora  (jualified  mortgage 
under  .section  125)C(ti)(2)(A)(v).  The 
Bureau  believes  that  jiredictability  for 
consumers  is  best  effectuated  by  a  single 
rule  that  ajijilies  in  all  intere.st  rate 
environments,  rather  than  a  rule  that 
dejiends  on  the  intere.st  rate 
environment  in  effect  at  the  time  of  the 
refinancing.  Further,  given  that 
§  1()28.43((1)  jirovides  an  (cxemjition 
from  the  general  ability-to-rejiay 
re(juirement.s  in  l()28.43(c).  the  Bureau 
believes  that  it  is  imjiortant  that  a 
refinancing  conducted  in  accordance 
with  4}  1028. 43(d)  result  in  a  stable  loan 
jiroduct  and  jiredictable  jiayments  for  a 
significant  jieriod  of  time. 

In  addition,  the  Board  solicited 
comment  on  whether  a  balloon-jiayment 
mortgage  of  at  least  five  years  should  be 
considered  a  standard  mortgage  under 
the  nifinancing  provisions  of  jirojio.sed 
§228.43((1).  The  Board  noted  that  in 
.some  circumstances,  a  balloon- jiayment 
mortgage  with  a  fixed,  monthly  jiayment 
for  five  years  might  benefit  a  consumer 
who  otherwise  would  have  defaulted. 
The  Board  further  noted  that  a  five-year 
balloon-jiayment  mortgage  may  not  be 
ajipreciably  less  risky  for  the  consumer 
than  a  “5/1  ARM,”  which  is  jiermitted 
under  the  jirojiosal,  dejiending  on  the 
terms  of  the  rate  adjustment  schediihid 
to  occur  in  year  fi\'e. 

As  discu.ssed  above,  several  consumer 
groujis  .stated  that  balloon  jirodncts. 
even  with  self-executing  renewal, 
should  not  be  jiermitted  to  take 
advantage  of  an  exemjition  from  the 
general  underwriting  standards  in 
S  1028.43(c).  Consumer  groujis 
exjiixissed  concern  that,  in  cases  where 
the  consumer  does  not  have  assets 
sufficient  to  make  the  balloon  jiayment, 
balloon-jiayment  mortgages  will 
nece.ssarily  require  another  refinance  or 
will  lead  to  a  (lefault.  For  the  rea.sons 
discussed  in  the  supjilementarv 
information  to  §  1028.43(d)(l)(ii)(A) 
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above,  the  Bureau  is  not  exjjanding  the 
definition  of  “standard  mortgage"  to 
include  balloon-payment  mortgages. 

Propostid  iv(jiiitvnuint  that  loan 
procaads  ha  used  for  liniitad  purposas. 
Propo.sed  S  22().43(d)(2)(ii)(E)  would 
have  restricted  the  use  of  the  proceeds 
of  a  standard  mortgage  to  two  puri)oses: 

•  To  pay  off  the  outstanding  principal 
balance  on  the  non-standard  mortgage; 
and 

•  To  ])ay  closing  or  .settlenumt 
charges  recpiired  to  Im;  di.sclo.setl  under 
the  Real  Estate  Settlement  Procedures 
Act.  12  II.S.C.  2801  at  saq.,  which 
includes  amounts  required  to  he 
(kqjosited  in  an  escrow  account  at  or 
InTore  consummation. 

Proposed  comment  43(d)(2){ii)(E)-l 
clarified  that  if  the  proceeds  of  a 
covenul  transaction  are  u.s(;d  for  other 
|)urj)o.ses,  such  as  to  pay  off  other  liens 
or  to  provide  additional  cash  to  the 
consumer  for  discnjtionary  spending, 
the  transaction  does  not  meet  the 
definition  of  a  “standard  mortgage.” 

'I'he  Boaril  expressed  concern  that 
permitting  the  consumers  to  lose 
additional  equity  in  their  homes  under 
the  proj)osed  refinancing  provisions 
could  undermine  the  financial  stahility 
of  those  consumers,  thus  contravening 
the  purjioses  of  TIEA  .section 
129('.{a)((i)(E).  'fhe  Boartl  reijuested 
comment,  however,  on  whether  some  da 
ui/u/uj/.s- amount  of  cash  to  the 
consumer  should  he  permitted,  either 
iMicause  this  allowance  would  he 
operationally  neces.sary  to  cover 
transaction  costs  or  for  other  reasons, 
.such  as  to  reimhur.se  a  consumer  for 
closing  costs  that  were  over-estimated 
hut  financed. 

The  Bureau  received  only  one 
comment  on  this  aspect  of  the  jiropo.sal. 
An  association  of  State  hank  regulators 
agreed  that  the  rule  should  generally 
re.strict  the  u.se  of  the  proceeds  of  the 
standard  mortgage  to  paying  off  the 
out.standing  halance  on  the  non- 
standard  mortgage  or  to  ])ay  closing  or 
settlement  costs.  However,  thev  urged 
the  Bureau  to  jirovide  an  exemption  that 
would  jiermit  loan  jiroceeds  to  he  used 
to  j)ay  for  known  home  repair  needs  and 
suggested  that  anv  such  exemption 
nujuire  the  consumer  to  provide  verified 
estimates  in  advance  in  order  to  ensure 
that  loan  proceeds  are  used  onlv  for 
recjuired  home  repairs. 

The  Bureau  is  adopting  the  limitation 
on  the  u.se  of  loan  proi:eeds  as  jiroposed. 
renumhered  as  §  1()2(>.43(d)(l)(ii)(E). 

The  Bureau  declines  to  jiermit  the 
proceeds  of  a  refinancing  conducted  in 
accordance  with  §  l()2{i.43(d)  to  he  used 
for  home  repair  purposes,  for  several 
reasons.  First,  the  Bureau  believes  that 
such  an  exemption  would  he 


inconsistent  with  the  statutorv  purposes 
of  TILA  section  129(;(a)((i)(E],  which  is 
intended  to  permit  refinancings  on  the 
basis  of  le.ss  stringent  underwriting  in 
the  narrow  circumstances  where  a 
consumer’s  non-standard  mortgage  is 
about  to  recast  and  lead  to  a  likely 
default  by  the  consumer.  The  Bureau 
Believes  that  permitting  a  consumer  to 
utilize  home  ecpiity  for  home  repairs  in 
connection  with  a  refinancing 
conducted  pursuant  to  §  1028. 43(d) 
could  further  compromiscj  the  financial 
position  of  consumers  who  are  already 
in  a  ri.sky  financial  position.  'I’he  Bureau 
iMilieves  that  it  would  he  more 
ap])roj)riate,  where  home  repairs  are 
ne(;ded,  for  a  creditor  to  i)(;rform  the 
underwriting  required  to  advance  anv 
credit  required  in  connection  with  those 
rejjairs.  In  addition,  the  Bureau  Believes 
that  such  an  exemption  could  he  .subject 
to  manipulation  by  fraudulent  home 
contractors.  By  the  creditor,  and  even  by 
a  consumer.  It  would  he  difficult,  even 
with  a  recjuirement  that  the  consumer 
provide  verified  estimates,  to  ensun; 
that  amounts  htung  di,sl)ursed  for  home 
repairs  actually  are  netuled,  and  in  fact 
used,  for  that  ])urpose. 

43(d)(l)(iii) 

l’ro])o.sed  228.43(d)(2)(iii)  would 
have  defined  the  term  “refinancing"  to 
have  the  same  meaning  as  in 
§l{)28.2()(a).'^'*  Sciction  l()28.2()(a) 
defimcs  the  term  “refinancing”  generally 
to  mean  a  transaction  in  which  an 
cjxisting  obligation  is  “satisficul  and 
replaced  by  a  new  obligation 
undcii'taken  by  the  same  consumer.” 
Official  commentary  c;xplains  that 
“Iwlhether  a  refinancing  has  occiutchI  is 
determined  by  referenc;e  to  whether  the 
original  ohligation  has  hcien  satisfied  or 
extinguished  and  rciplaced  by  a  new 
ohligation,  based  on  the;  parties’  contract 
and  applicable  law.”  .See  comment 
20(a)-l.  Howevc!!’,  the  following  are  not 
considccred  “refinancings”  for  ])urpo.ses 
of  §  l()28.2()(a):  (1)  A  rcmewal  of  a 
j)ayment  ohligation  with  no  change  in 
the  original  terms;  and  (2)  a  reduction 
in  the  annual  percentage  rate  with  a 
corre.s])onding  change;  in  the  jjayment 
.schedule.  .See  §  l()28.2()(a)(1 )  and  (a)(2), 
and  comment  2()(a)-2. 

The  Board  re(]U(;.sted  comment  on 
whether  the  proposed  meaning  of 
“refinancing”  shoidd  he  ex|)andc;d  to 
include  a  broader  range  of  transactions 
or  otherwise  .should  he  defined 
differ(;ntly  or  (;xplained  more  fully  than 
pro])o.sed.  The  Bureau  received  no 
comments  on  this  projm.sed  definition. 

'-'■’Du!  Boiinl’.s  propo.siil  ori^iiiiillv  niiViiTcd  to 
22Ci.20(it).  \vhic:h  was  subsociuontly  roniiiiilKirod  as 
12  CI-’R  n)2(i.20(a). 


Acicordingly,  the  Bureau  is  adopting  the 
definition  of  refinancing  as  pro])osed. 
renumhered  as  1()2().43(d)(l)(iii). 

43(d)(2)  .Sc:o])e 

In  the  Board’s  propo.sal,  §  228.43(d)(2) 
addressed  the  definitions  for  “non- 
.standard  mortgage,”  “standard 
mortgage,”  and  “refinancing,”  while; 
pro])o.sed  §  228.43(d)(l )  estahlished  the 
scojie  of  jjaragraph  (d)  and  .se;t  forth  the 
conditions  und(;r  which  the  special 
r(;financing  jirovisions  ajJiilied.  The 
Bureau  Believes  that  paragrajih  (d) 
should  Begin  with  the  relevant 
definitions.  Before  proceeding  to  the 
scope  and  conditions  of  the  sjiecial 
refinancing  provisions.  The  rule 
finalized  by  the  Bureau  is  accordingly 
reord(;red.  'I'he  following  discussion 
details  the  provisions  adojited  in 
§  1028. 43(d)(2),  which  were  jnopo.sed 
l)y  the  Board  under  §  228.43(d)(1). 

Proposed  §  228.43(d)(1)  would  have 
defined  the  scojie  of  the  refinancing 
provisions  und(;r  jiroposed  ^  228.43(d). 
.Sjiecifically,  jn'ojiosed  S  228.43(d) 
a])])lied  when  a  non-standard  mortgage 
is  refinanced  into  a  standard  mortgage 
and  the  following  conditions  are  met — 

•  Tin;  creditor  of  the  .standard 
mortgage  is  the  current  holder  of  the 
exi.sting  non-standard  mortgage  or  the 
s(;rvicer  acting  on  Behalf  of  the  current 
holder. 

•  'I’ln;  monthly  jiayment  for  the 
standard  mortgage  is  significantlv  lower 
than  tin;  montlily  jiayment  for  the  non- 
standard  mortgage,  as  calculated  under 
])ro])osed  228.43(d)(.'>). 

•  3'he  creditor  receives  the 
con.sunn;r’s  written  ajijilication  for  the 
standard  mortgage  Before  the  non¬ 
standard  mortgage  is  “recast.” 

•  'I'ln;  c:onsumer  has  made  no  more 
than  one  jiayment  more  than  30  days 
late  on  the  non-standard  mortgage 
during  the  24  months  immediately 
jireceding  the  creditor’s  receijit  of  the 
consumer’s  written  ajijdication  for  the 
standard  mortgage. 

•  The  t;onsimn;r  has  made  no 
jiayments  more  than  30  days  late  during 
the  six  months  immediately  jirecetling 
the  creilitor’s  receijit  of  the  consumer’s 
written  ajijjlication  for  the  standard 
mortgage. 

Projiosed  comment  43(d)(l)-l 
clarified  that  the  retjuirements  for  a 
“written  ajqilication,”  a  term  that 
ajijiears  in  §  228.43(d)(l  )(iii),  (d)(l)(iv) 
and  (d)(l)(v),  discussed  in  detail  Below, 
are  found  in  comment  19(a)(l)(i)-3. 
Comment  19(a)(l)(i)-3  states  that 
creditors  may  rely  on  the  Real  Estatf; 
Settlement  Procedures  Ac:t  (RESPA)  and 
Regulation  X  (including  any 
interjiretations  issued  By  HUD)  in 
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deciding  whether  a  “written 
application”  has  heen  received.  This 
t:onnnent  further  states  that,  in  general. 
Regulation  X  defines  “application”  to 
mean  the  snhinission  of  a  horrower’s 
financial  information  in  anticij)ation  of 
a  cnulit  decision  ndating  to  a  federally 
related  mortgage  loan.  .See  12  CFR 
1024.2(1)).  Clomment  l‘)(a)(l)(i)-3 
c:larifies  that  an  application  is  received 
when  it  reaches  the  creditor  in  anv  of 
the  ways  api)lications  are  normally 
transmitted,  such  as  hy  mail,  hand 
delivery,  or  through  an  intermediary 
agent  or  broker.  The  comment  further 
clarifies  that,  if  an  application  reaches 
the  creditor  through  an  intermediary 
agent  or  broker,  the  application  is 
received  when  it  reaches  the  creditor, 
rather  than  when  it  reaches  the  agent  or 
broker.  Comment  19(a)(l)(i)-3  also 
cross-references  comment  19(t))-3  for 
guidance  in  determining  whether  or  not 
the  tran.saction  involves  an  intermediary 
agent  or  broker.  The  Bureau  received  no 
comments  on  this  propo.sed  comment, 
which  is  adopted  as  ])roj)osed, 
rennmhered  as  43(d](2)-l. 

43(d)(2)(i) 

Proj)osed  §  22().43(d)(l)(i)  would  have 
re(|uired  that  the  creditor  for  the  new 
mortgage  loan  also  he  either  the  current 
holder  of  the  existing  non-standard 
mortgage  or  the  servicer  acting  on  behalf 
of  the  current  holder.  'I’his  ])rovision 
was  intended  to  implement  the 
reciuirement  in  TILA  .section 
129(](a)((iKE)  that  the  existing  loan  must 
he  refinanced  hy  “the  creditor  into  a 
.standard  loan  to  he  made  hy  the  same 
creditor.” 

'fhe  Board  interj)reted  the  .statutory 
])hra.se  “same  creditor”  to  mean  that  the 
creditor  refinancing  the  loan  must  have 
an  existing  relationship  with  the 
consumer.  The  Board  ex|)lained  that  the 
existing  relationship  is  important 
because  the  creditor  must  be  able  to 
easily  access  the  consumer’s  ])ayment 
history  and  j)otentiallv  other 
information  about  the  consumer  in  lieu 
of  documenting  the  consumer’s  income 
and  a.s.sets.  The  Board  also  noted  that 
this  statutory  ])rovi.sion  is  intended  to 
ensure  that  the  creditor  of  the 
refinancing  has  an  interest  in  ])lacing 
the  consumer  into  a  new  loan  that  is 
affordable  and  beneficial.  The  proposal 
would  have  j)ermitted  the  c:reditor  of  the 
refinanced  loan  to  he  the  holder,  or 
servicer  acting  on  behalf  of  the  holder, 
of  the  exi.sting  mortgage,  'fhe  Board 
further  explained  that  the  exi.sting 
.servicer  may  he  the  entity  conducting 
the  refinance,  ])articularly  for  refinances 
held  by  GSEs.  By  also  j)ermitting  the 
creditor  on  the  refinanced  loan  to  he  the 
.servicer  acting  on  behalf  of  the  holder 


of  the  exi.sting  mortgage,  the  propo.sal 
was  intended  to  apj)ly  to  a  loan  that  has 
been  .sold  to  a  GSE,  refinanced  hv  the 
exi.sting  .servicer,  and  continues  to  he 
held  by  the  same  GSE.  The  Board 
solicited  comment  on  whether  the 
pro})osed  rule  could  he  .structured 
differently  to  better  ensure  that  the 
creditor  retains  an  interest  in  the 
])erformanc:e  of  the  new  loan  and 
whether  additional  guidance  is  needed. 

Several  commenters  urged  the  Bureau 
to  impose  a  specific  j)eriod  following  a 
refinancing  under  ^  229. 43(d)  during 
which  the  creditor  must  remain  the 
current  holder  of  the  loan.  (Consumer 
groiij)  commenters  suggested  that  to  he 
eligible  for  the  non-standard  mortgage 
refinancing  the  creditor  should  he 
recjuired  to  maintain  full  intere.st  in  the 
refinanced  loan  for  a  mininunn  of  12 
months.  The.se  commenters  expressed 
concern  that  the  lack  of  such  a  retention 
requirement  woidd  permit  creditors  to 
refinance  loans  that  are  likely  to  fail 
without  performing  the  robust 
underwriting  that  would  otherwise  he 
recpiired  for  a  new  loan.  If  such  loans 
were  to  he  immediately  sold  to  a  third 
l)arty,  c;on.sumer  grou|).s  indicated  that  it 
could  invite  abuse  hy  creditors  with  an 
incentive  to  sell  riskier  loans  without 
])roviding  full  value  to  the  consumer. 

An  association  of  State  hank  regulators 
urged  the  Bureau  to  adojjt  a  two-year 
holding  j)eriod  during  which  the 
creditor  must  remain  the  current  holder 
of  the  loan. 

One  indn.stry  conunenter  indicated 
that  the  Bureau  should  broaden  the 
scope  to  j)ermit  a  suhservicer  of  the  loan 
to  he  the  creditor  with  respect  to  the 
standard  loan.  Another  industry 
conunenter  stated  that  the  .scope  .should 
he  expanded  to  allow  a  creditor  to 
refinance  a  non-standard  mortgage  that 
it  did  not  originate  or  is  not  servicing. 
This  conunenter  indicated  that  due  to 
the  volume  of  recjuests  for  refinancing 
received  hy  some  creditors,  consumers 
may  benefit  from  more  timely 
refinancing  if  a  third-party  creditor  is 
eligible  to  n.se  non-standard  refinancing 
provisions. 

The  Bureau  is  adopting  this 
recpiirement  as  j)ropo.sed,  renumbered 
as  §  102().43(d)(2)(i).  As  di.scnssed  in 
more  detail  below,  as  ado])ted 
^  1029. 43(d)  ])rovide.s  a  broad 
exem])tion  to  all  of  the  ahility-to-repay 
requirements  .set  forth  in  §1029. 43(c) 
when  a  non-standard  mortgage  is 
refinanced  into  a  .standard  mortgage 
j)rovided  that  certain  conditions  are 
met.  Section  1029.43(d)(2)(i)  is  ado])ted 
pursuant  to  the  Bureau’s  authority 
under  section  10.')(a)  of  TILA.  The 
Bureau  finds  that  this  adjustment  is 
necessary  to  effectuate  the  j)ur})o.se.s  of 


TILA  by  ensuring  that  consumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  reasonably  reflect 
their  ability  to  repay,  while  en.snring 
that  consumers  at  risk  of  default  due  to 
payment  shock  are  able  to  obtain 
responsible,  affordable  refinancing 
credit  from  the  current  holder  of  the 
consumer’s  mortgage  loan,  or  the 
.servicer  acting  on  behalf  of  the  current 
holder.  'I’o  juevent  nnscrupulous 
creditors  from  using  §  1029.43(d)  to 
engage  in  loan-flij)ping.  and  to  ensure 
that  this  exem])tion  is  available  only  in 
tho.se  cases  where  consumer  benefit  is 
the  most  likely,  the  Bureau  believes  that 
it  is  important  that  the  creditor  of  the 
standard  loan  he  the  holder  of,  or  the 
.servicer  acting  on  behalf  of  the  holder 
of,  the  non-standard  loan.  In  such  ca.ses, 
the  Bureau  agrees  with  the  Board  that 
the  creditor  has  a  better  incentive  to 
refinance  the  consumer  into  a  more 
.stable  and  affordable  loan.  Therefore, 
the  Bureau  declines  to  extend  the  .sco])e 
of  §  1029. 43(d)  to  cover  cases  in  which 
the  creditor  of  the  non-.standard  loan  is 
not  the  current  holder  of  the 
nonstandard  loan  or  servicer  acting  on 
behalf  of  that  holder. 

The  Bureau  believes  that  the 
combination  of  this  restriction  and  the 
other  ])rotection.s  contained  in 
§  1029. 43(d)  is  sufficient  to  prevent 
nnscrn])idou.s  creditors  from  engaging  in 
loan-tlipj)ing.  Therefore,  the  Bureau 
does  not  believe  that  it  is  necessarv  to 
impo.se  a  specified  period  during  which 
the  creditor  of  the  standard  mortgage 
must  remain  the  holder  of  the  loan.  As 
discussed  in  the  section-hy-section 
analysis  of  §  1029.43(d)(2)(vi)  below,  the 
Bureau  has  conditioned  u.se  of 
§  1029.43(d),  for  non-standard  loans 
consummated  after  the  effective  date  of 
this  final  rule,  on  the  non-.standard  loan 
having  heen  made  in  aci;ordance  with 
the  ahility-to-repay  recjuirements  in 
§  1029.43(c),  including  consideration  of 
the  eight  hictors  listed  in  §  1029.43(c)(2). 
The  Bureau  believes  that  this  will  helj) 
to  ensure  that  creditors  cannot  u.se  the 
refinanc:ing  j)rovi.sion.s  of  §  1029.43(d)  to 
systematically  make  and  divest  ri.skier 
mortgages,  or  to  cure  substandard 
underwriting  on  a  non-.standard 
mortgage  by  refinancing  the  consumer 
into  a  loan  with  a  lower,  hnt  still 
unaffordable,  payment.  TILA  section 
130(k)(l)  provides  that  con.snmers  may 
assert  as  a  defense  to  foreclosure  hy  way 
of  recoupment  or  setoff  violations  of 
'FILA  section  129(;(a)  (of  which  TILA 
.section  12t)(](a)(9)(E)  comj)ri.se.s  a 
.sub})art).  l.'i  IJ.S.G.  1940(k)(l).  This 
defense  to  foreclosure  applies  against 
assignees  of  the  loan  in  addition  to  the 
original  creditor.  Therefore,  given  that 
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the  non-standard  loan  having  been 
originated  in  accordance  with 
§  lt)20.43(c)  is  a  condition  for  using  the 
ndlnancing  provision  in  §  1020. 43(d),  a 
consniner  may  assert  violations  of 
S  102ti.43(c)  on  the  original  non¬ 
standard  loan  as  a  defense  to  foreclosun; 
for  the  standard  loan  made  under 
§  lt)2t).43(d).  even  if  that  standard  loan 
is  snhsetpiently  sold  by  the  creditor. 

In  addition  to  believing  that 
imposition  of  a  holding  ])(!riod  is 
nnnecessarv.  the  Bureau  has  concerns 
that  im|)osition  of  a  holding  period  also 
conld  create  adverse  conseijuences  for 
the  safety  and  soundness  of  financial 
institutions.  In  some  circumstances,  a 
creditor  may  need  for  safety  and 
soundness  reasons  to  sell  a  portion  of  its 
j)ortfolio,  which  may  include  a 
residential  mortgage  loan  that  was  made 
in  accordance  with  §  ll)2ti.43(d). 
Howeier.  such  a  creditor  may  not  know 
at  the  time  of  the  refinancing  that  it 
nltimately  will  need  to  sell  the  loan,  and 
may  even  intend  to  remain  the  holder 
tlu;  loan  for  a  longer  jieriod  of  time  at 
the  time  of  consummation.  The  Bureau 
has  concerns  about  the  burden  impo.siul 
on  issuers  by  a  holding  jieriod  in  such 
circumstances  where  the  cnulitor  does 
not  or  cannot  know  at  the  time  of  the 
refinance  under  1028. 43(d)  that  the 
loan  will  need  to  he  .sold  within  the  next 
12  months. 

43(d)(2)(ii) 

!’ro|)osed  §22(i.43(d)(l)(ii)  wonld 
have  reipiired  that  the  monthly  jiayment 
on  the  new  mortgage  loan  he  “materially 
lower"  than  the  monthly  payment  for 
the  existing  mortgage  loan.  This 
jiroposiid  provision  woidd  have 
imjjlemented  the  reijuirement  in  TILA 
.section  129C(a)(())(K)  that  there  he  “a 
nuluction  in  monthly  payment  on  the 
exi.sting  hybrid  loan”  in  order  for  the 
sjiecial  provisions  to  apjily  to  a 
refinancing.  Proposed  comment 
43(d)(1)(ii)-l  provided  that  the  monthly 
payimmt  frir  the  new  loan  must  he 
“materially  lower”  than  the  monthly 
payment  for  an  existing  non-.standard 
mortgage  and  clarifies  that  the  jiayments 
that  mu.st  he  compared  must  he 
calculated  according  to  jiroposed 
§  22(>.43(d)(.'j).  The  pro])o.sed  comment 
also  clarified  that  whether  the  new  loan 
payment  is  “materially  lower”  than  the 
non-standard  mortgage  jiayment 
dejiends  on  the  facts  and  circumstances, 
hut  that,  in  all  ca.ses,  a  payment 
reduction  of  It)  jiercent  or  greater  would 
me(!t  the  “materially  lower”  standard. 

(Consumer  groujis  and  an  a.ssociation 
of  State  hank  regulators  supjiorted  the 
adoption  of  a  10  percent  safe  harbor  for 
the  “materially  lower”  standard.  In 
contrast,  industry  commenters  opjiosed 


the  requirement  that  ])ayment  on  the 
standard  mortgage  he  “materially 
lower”  than  the  payment  on  the  non- 
standaril  mortgage,  'rluisc;  commenters 
urged  th(!  Bureau  not  to  adopt  the  10 
percmit  safe  harbor  jiroposed  by  the 
Board  and  staled  that  the  10  percent  safe 
harbor  would  become  the  de  facto  rule 
if  adopted.  'I'he.se  commenters  exjire.s.sed 
concerns  that  the  “materially  lower” 
standard  woidd  unduly  restrict  access  to 
credit  for  many  consumers  and 
sngge.sted  that  the  Bureau  in.stead  adopt 
a  standard  that  would  permit  more 
consumers  to  (]ualify  for  the  non¬ 
standard  refinancing  provisions.  Several 
commenters  indicated  that  the  Bureau 
should  ado])t  a  five  percent  safe  harbor 
rather  than  the  proposed  ten  percent. 

One  industry  commenter  recommended 
that  the  Bureau  jiermit  reductions  of  a 
minimum  dollar  amount  to  satisfy  the 
rule,  particularly  in  cases  where  the 
monthly  pavnient  is  alreadv  low. 

Finally,  one  indu.stry  commenter  asked 
the  Bureau  to  provide  guidance 
regarding  the  meaning  of  “materially 
lower”  when  the  reduction  in  pavnient 
is  le.ss  than  10  jiercent. 

The  Bureau  is  adojiling  as  propo.sed 
the  reijuinanent  that  the  pavnient  on  the 
standard  mortgage  he  “materially 
lower”  than  the  non-standard  mortgage 
and  the  safe  harbor  for  a  10  jiercent  or 
greater  reduction,  renumhered  as 

1020.43(d)(2)(ii)  and  comment 
43(d)(2)(ii)-1 .  'file  Bureau  agrees  with 
the  Board  that  it  would  he  inconsistenl 
with  the  .statutorv  inirjiose  to  |)erniil  the 
reijuired  reduction  to  lie  merely  f/e 
minimis.  In  such  ca.ses,  the  consumer 
likely  would  not  obtain  a  meaningful 
benefit  that  would  lielji  to  jirevent 
default.  As  discussed  in  the  section-hy- 
section  analysis  below,  ^  1020.43(d)(3) 
exenijits  refinancings  from  the  ahility- 
to-rejiay  requirements  in  ^  1020.43(c), 
jirovided  that  certain  conditions  are 
met.  Given  that  §  1020.43(d)  jirovides  a 
broad  exeinjition  to  the  ahility-to-rejiay 
reijuireuients,  the  Bureau  believes  that  it 
is  inijiortant  that  the  reduction  in 
jiayment  jirovide  significant  value  to  the 
consumer  and  increase  the  likelihood 
that  the  refinancing  will  imjirove  the 
consumer’s  ability  to  rejiay  the  loan. 
Accordingly,  the  Bureau  is  adojiting  the 
10  jiercent  safe  harbor  as  jirojiosed.  The 
Bureau  declines  to  adojil  a  dollar 
amount  safe  harbor  because  the 
ajijirojiriate  dollar  amount  wonld 
dejiend  on  a  numlier  of  factors, 
including  the  amount  of  the  loan  and 
monthly  jiayment,  hut  notes  that 
reductions  of  less  than  10  jiercent  could 
nonelhele.ss  meet  the  “materially  lower” 
standard  dejiending  on  the  relevant 
facts  and  circumstances. 


43(d)(2)(iii) 

Brojiosed  220.43(d)(1  )(iii)  would 
have  reijuired  that  the  creditor  for  the 
refinancing  receive  the  consumer's 
written  ajijilication  for  the  refinancing 
before  the  existing  non-standard 
mortgage  is  “recast.”  As  di.scussed  in 
the  section-hy-section  analysis  of 

1020.43(li)(1 1 )  above,  the  jirojiosal 
defined  the  term  “recast”  to  mean,  for 
an  adjustable-rate  mortgage,  the 
exjiiration  of  the  jieriod  during  which 
jiayments  ha.sed  on  the  inlroduclory 
fixed  rate  are  jiermitted;  for  an  interest- 
only  loan,  the  exjiiration  of  the  jieriod 
during  which  the  interest-only 
Jiayments  are  jiermitted;  and,  for  a 
negative  amortization  loan,  the 
exjiiration  of  the  jieriod  during  which 
negatively  amortizing  jiayments  are 
Jiermitted. 

The  Board  exjilained  that  the  jirojio.sal 
was  intended  to  imjilement  TILA 
.section  129(Xa)(0)(E)(ii),  which  jiermits 
creditors  of  certain  refinances  to 
“consider  if  the  extension  of  new  credit 
would  Jirevent  a  likely  default  should 
the  original  mortgage  reset.”  This 
.statutory  language  imjilies  that  the 
sjiecial  refinancing  jirovisions  ajijily 
only  where  the  original  mortgage  has 
not  yet  “re.set.”  Accordinglv,  the  Board 
concluded  that  Congress’s  concern 
likely  was  jirevention  of  default  in  the 
event  of  a  “re.set.”  not  lo.ss  mitigation  on 
a  mortgage  for  which  a  default  on  tlie 
“reset”  jiayment  has  already  occurred. 

However,  in  recognition  of  the  fact 
that  a  consumer  may  not  realize  that  a 
loan  will  he  recast  until  the  recast 
occurs  and  that  the  consumer  could  not 
refinance  the  loan  under  jirojiosed 
§  220.43(d),  the  Board  also  requested 
comment  on  whether  it  would  he 
apjiropriate  to  use  legal  authority  to 
make  adjustments  to  TILA  to  jiermit 
refinancings  after  a  loan  is  recast. 

Consumer  groiqis  urged  the  Bureau  to 
exjiand  the  scojie  of  the  non-.standard 
refinancing  jirovisions  to  ajijily  to 
ajijilications  filed  after  the  initial  recast 
of  a  non-standard  loan  has  occurred. 
The.se  commenters  stated  that  the  intent 
of  the  jirojiosal  is  to  avoid  “likelv 
default”  and  indicated  that  for  some 
consumers,  notification  that  the 
consumer’s  intere.st  rate  has  adjusted 
and  their  jiayment  has  increased  may  he 
their  fir.st  notice  that  their  jiayment  has 
gone  uji  and  increased  their  likelihood 
of  default.  One  consumer  grouji 
commenter  stated  that  the.se  consumers 
may  he  better  credit  risks  than  those 
consumers  whose  loans  have  not  vet 
recast  and  they  would  clearly  benefit 
from  a  materially  lower  monthly 
Jiayment. 
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S(!veral  industry  commentias 
similarly  urged  the  Bureau  to  modify 
the  provisions  to  a])])lv  to  ajijilieatious 
lor  refinancings  received  after  recast  of 
the  non-standard  loan.  One  ofthe.se 
commenters  stated  that  the  timing  of  the 
application  is  irrelevant  to  the 
consumer’s  ability  to  repay  or  the 
consumer’s  need  to  refinance.  One 
industry  comment(!r  stated  that 
processing  an  ap]dication  and  asse.ssing 
a  consumer’s  ability  to  repay  a  new  loan 
may  require  additional  time  well  before 
the  recast  date.  This  commenter  urged 
the  Bureau  to  expand  the  scope  of  the 
non-.standard  refinancing  provisions  to 
include  refinancings  after  a  loan  is 
recast  that  are  in  the  he.st  interests  of 
consumers. 

For  the  reasons  di.scnssed  below,  the 
Bureau  is  adopting  S  in2(i.43(d)(2)(iii). 
which  jnovides  that  §  l()2(i.43(d) 
applies  to  the  refinancing  of  a  non¬ 
standard  mortgage  into  a  standard 
mortgage  when  tlie  creditor  r(u:eives  the 
consumer’s  written  ajiplication  for  the 
standard  mortgage  no  later  than  two 
months  after  the  non-.standard  mortgage 
has  recast,  jnovided  certain  other 
conditions  are  met.  The  Bureau  believes 
that  the  best  reading  of  TILA  section 
129C(a)(8){K)  is  that  it  is  intended  to 
facilitate  refinancings  for  consumers  at 
risk  of  default  due  to  the  “payment 
shock’’  that  may  occur  upon  the  recast 
of  the  consumer’s  loan  to  a  higher  rate 
or  fully  amortizing  payments.  The 
Bureau  acknowledges  that  the  statutory 
language  contemplates  that  such  recast 
has  not  yet  occurred.  Mowiiver,  the 
Bureau  does  not  believe  that  (iongiess 
intended  to  jirovide  relief  for  consumers 
facing  imminent  “payment  shock” 
based  on  how  promptly  the  consumer 
filed,  or  how  quickly  the  creditor 
jirocessed,  an  ap}jlication  for  a 
refinancing.  For  example,  the  periodic 
rate  on  a  mortgage  loan  may  recast  on 
July  Tst.  hut  the  higher  payment 
renet:ting  the  recast  interest  rate  woidd 
not  be  due  until  August  1st.  In  this 
example,  a  consumer  may  not 
experience  jiayment  shock  until  a 
month  after  the  consumer’s  rate  recasts. 
Additionally,  it  may  take  a  significant 
amount  of  time  for  a  con.sumer  to 
provide  the  creditor  with  all  of  the 
information  reijnired  by  the  creditor, 
thereby  triggering  tbe  receipt  of  an 
apjilication  for  purposes  of  the  ability- 
to-rej)ay  reqnireimints.  The  Bureau  does 
not  believe  that  Congress  intended  the 
special  tnxdment  affordiul  by  'I’lLA 
.section  129C(aJ((iJ(E)  to  hinge  on 
pa])erwork  ilelays  such  as  these.  The 
Bureau  agrees  with  the  arguments  raised 
by  commenters  and  believes  that  the 
purposes  of  TILA  are  best  effectuated  by 


permitting  consumers  to  submit 
applications  for  refinancings  for  a  short 
period  of  time  after  reca.st  occurs.  The 
Bureau  has  determined  that  permitting 
a  consumer  to  ajijily  for  a  refinancing 
within  two  months  of  the  date  of  recast 
strikes  the  ajipropriate  balance  between 
the  language  of  the  statute  and  the 
practical  considerations  involved  with 
submitting  an  application  fora 
refinancing  in  resjionse  to  jiavinent 
shock.  Fnrsnant  to  its  authority  under 
TILA  .section  103(a),  the  Bureau  finds 
that  modifying  §  1020.43(d)  to  apply  to 
extensions  of  credit  where  the  creditor 
receives  the  consumer’s  written 
ajiplication  for  the  .standard  mortgage  no 
later  than  two  months  after  the  non¬ 
standard  mortgage  has  recast  ensures 
that  consumers  are  offered  and  receive 
residential  mortgage  loans  on  terms  that 
reasonably  reflect  their  ability  to  repay 
while  ensuring  that  responsible, 
affordable  mortgage  credit  remains 
available  to  consumers  at  risk  of  default 
due  to  higher  jiayments  resulting  from 
the  recast. 

43(d)(2)(iv) 

Fropo.sed  §  22(j.43(d)(l)(iv)  would 
have  required  that,  during  the  24 
months  immediately  preceding  the 
creditor’s  receijit  of  the  consumer’s 
written  a])plication  for  the  .standard 
mortgage,  the  consumer  has  made  no 
more  than  one  jiayment  on  the  non¬ 
standard  mortgage  more  than  30  days 
late.  Proposed  comment  43(d)(l)(iv)-l 
])rovided  an  illustrative  example. 
Together  with  propo.sed 
^  220.43(d)(l  )(v).  ])ro]K)sed 
§  22(i.43(d)(l  )(iv)  woidd  have 
implemented  the  portion  of  TILA 
section  129(i(a)(0)(E)  that  requires  that 
the  consumer  not  have  been 
“delin(|uent  on  any  payment  on  the 
existing  hybrid  loan.” 

Although  TILA  section  129C(a)(fi)(E) 
contains  a  statutory  jirohibition  on 
“any”  delimpiencies  on  the  existing 
non-standard  (“hybrid”)  mortgage,  the 
Board  interjinded  its  jirojiosal  as 
consistent  with  the  statute  in  addition  to 
being  consi.stent  with  the  consumer 
protection  purpose  of 'I'lLA  and  current 
industry  juactices.  In  addition,  the 
Board  noted  its  authority  under  TILA 
sections  103(a)  and  12t)B(e) — which  has 
since  transferred  to  the  Bureau — to 
adjust  provisions  of  TILA  and  condition 
practices  “to  a.ssure  that  consumers  are 
offered  and  receive  residential  mortgage 
loan  on  terms  that  reasonably  reflect 
their  ability  to  repay  the  loans  and  that 
are  understandable  and  not  unfair, 
ileceptive,  or  abusive.”  13  IJ.S.C. 
1004(a);  13  IJ.S.C.  1039b(e):  TILA 
section  129B(a)(2),  13  IJ.S.C. 

1039b(a)(2). 


The  Board  provided  .several  reasons 
for  jiroposing  to  nujiiire  a  look-back 
jieriod  for  payment  historv  of  24 
months,  rather  than  a  12-month  period. 
First,  the  Board  noted  that  con.siimers  at 
risk  of  default  when  higher  payments 
are  required  might  pre.sent  greater  credit 
risks  to  the  institutions  holding  their 
loans,  even  if  the  institutions  refinance 
tho.se  loans.  Second,  the  Board  noted 
views  expre.ssed  during  outreach  by 
CSE  and  creditor  rejire.sentatives  that 
consumers  with  positive  pavment 
histories  tend  to  be  le.ss  likely  than  other 
consumers  to  become  obligated  on  a 
new  loan  for  which  they  cannot  afford 
the  monthly  payments.  The  Board 
.solicited  comment  on  the  propo.sal  to 
reijinre  that  the  con.sumer  have  only  one 
delin(|uency  during  the  24  months  prior 
to  ajqilying  for  a  refinancing, 
particularly  on  whether  a  longer  or 
shorter  look-back  period  should  be 
reipnred. 

In  addition,  under  the  proposal,  late 
jiayments  of  30  days  or  fewer  on  the 
exi.sting.  non-.standard  mortgage  would 
not  disqualify  a  con.sumer  from 
refinancing  the  non-.standard  mortgage 
under  the  streamlined  refinance 
provisions  of  propo.sed  S  320.43(d).  The 
Iloard  stated  that  allowing 
delinquencies  of  30  or  fewer  days  is 
consistent  with  the  statutory  prohibition 
on  “any”  delinquency  for  several 
reasons.  First,  the  Board  noted  that 
deliiuiuencies  of  this  length  may  occur 
for  many  reasons  outside  of  the 
consumer’s  control,  such  as  mailing 
delays,  misconmumication  about  where 
the  payment  should  be  sent,  or  jiavment 
crediting  errors.  Second,  many  creditors 
incorporate  a  late  fee  “grace  period” 
into  their  payment  arrangements,  which 
permits  consumers  to  make  their 
monthly  jiayments  for  a  certain  number 
of  days  after  the  contractual  due  date 
without  incurring  a  late  fee. 
Accordingly,  the  Board  noted  that  the 
.statute  should  not  he  read  to  prohibit 
consumers  from  obtaining  needed 
refinances  due  to  payments  that  are  late 
blit  within  a  late  fee  grace  period. 
Finally,  the  Board  indicated  that  the 
jiredominant  .streamlined  refinance 
programs  of  which  it  is  aware  uniformly 
measure  whether  a  consumer  has  a 
positive  pavment  historv  based  on 
whetber  the  consumer  has  made  any 
payments  late  by  30  days  (or,  as  in  the 
pro])osal.  more  than  30  days). 

Fropo.sed  comment  43(d)(l)(iv)-2 
would  have  clarified  that  whether  a 
payment  is  more  than  30  days  late 
depends  on  the  contractual  due  date  not 
accounting  for  any  grace  period  and 
provided  an  illustrative  example.  The 
Board  indicated  that  using  the 
contractual  due  date  for  determining 
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whether  a  jjaynient  has  heini  made  more 
than  30  days  after  the  due  date  would 
facilitate  (:omi)liance  and  enforcement 
hv  providing  clarity.  Whenuis  late  fee 
“grace  periods”  are  often  not  stated  in 
writing,  the  contractual  due  date  is 
unami)iguous.  Finally,  the  Hoard  .stated 
that  using  the  contractual  due  date  for 
determining  whether  a  loan  payment  is 
made  on  time  is  consistent  witli 
.standard  home  mortgage  loan  contracts. 
The  Board  requested  comment  on 
whether  the  delimpiencies  that  creditors 
are  nujiured  to  consider  under 
§  220.43(d)(1)  should  he  late  payments 
of  more  than  30  days  as  j)ro}K)sed.  30 
days  or  more,  or  some  other  time  period. 

C’.onsumer  groiq)s  supported  the 
Board's  proposal  to  identify  late 
payments  as  late  payments  of  more  than 
30  days.  However,  they  stated  that  the 
nujuirement  that  consumers  not  have 
more  than  one  deliiKpiencn'  iii  the  past 
24  months  to  qualify  for  a  refinance 
under  §  102(). 43(d)  was  overly  stringent 
and  that  the  appropriate  standard  would 
lx;  no  delinquencies  in  the  past  12 
months. 

.S»;veral  industrv  commenters 
similarly  ui'ged  the  Bur(;au  to  adopt  a 
12-month  period  rather  than  the 
j)roj)osed  24-month  period  in  which  a 
consumer  may  have  one  late  |)ayment. 
These  commenters  stated  that 
|)ermitting  only  one  30-day  late 
paynuMit  in  the  past  24  months  is  too 
ujstrictive  and  would  rixpure  a  creditor 
to  overlook  a  recent  history  of  timely 
payments.  In  addition,  one  industry 
commenter  .stated  that  the  standanl  for 
defining  a  late  payment  should  he  late 
|)ayment.s  of  !m)re  than  00  days. 

The  Bureau  is  ado])ting  this  provision 
generally  as  propo.sed.  renumbered  as 
{:}  1020.43(d)(2)(iv),  with  one  substantive 
change.  The  Bureau  is  adoi)ting  a  12- 
month  look-hack  period  rather  than  the 
24-month  j)eriod  proposed  by  the  Board. 
The  Bureau  believes  that  reviewing  a 
consumer's  payment  history  over  the 
la.st  12  months  would  he  more 
aj)j)roj)riate  than  a  24-month  ])erif)d. 
and  agrees  that  a  24-month  ])eriod  may 
unduly  restrict  consumer  acce.ss  to  the 
§  1020.43(d)  refinancing  provisions.  The 
Bureau  believes  that  the  nKiuirement 
that  a  consumer's  account  have  no  inon; 
than  one  30-day  late;  j)aym(!nt  in  the 
past  12  months  will  best  effectuate  the 
purpos(:.s  of  TILA  hv  ensuring  that  onlv 
those  consumers  with  jjositive  payment 
histories  are  eligible  for  the  non¬ 
standard  refinancing  provisions  under 
§  1020.43(d).  .Section  1020.43(d)(2)(iv)  is 
ado|)t(;d  pursuant  to  the  Bureau's 
authority  under  section  10.‘i(a)  of  TILA. 
rhe  Bureau  finds  that  this  adjustment  is 
nece.ssary  and  proper  to  effet:tuate  the 
juirposes  of  TILA  by  ensuring  that 


consumers  are  offereil  and  receive; 
residential  mortgage  loans  on  terms  that 
reasonably  reflect  their  ability  to  rejiay, 
while  ensuring  that  consumers  at  risk  of 
default  due  to  payment  shock  are  able 
to  obtain  responsible,  affordable 
refinancing  credit. 

The  Bureau  also  is  adojiting 
comments  43(d)(l)(iv)-l  and 
43(d)(l)(iv)-2  generally  as  propo.sed. 
with  conforming  amendments  to  rellect 
the  12-month  look-hack  period  in 
§  102(i.43(d)(2)(iv),  and  renumh(;red  as 
43(d)(2)(iv)-1  and  43(d)(2)(iv)-2.  The 
Bureau  has  made  .several  technical 
amendments  to  the  example  in 
comment  43(d)(2)(iv)-l  for  clarity.  As 
propo.sed,  the  examples  in  the  comment 
referr(;d  to  dates  prior  to  the  effective 
date  of  this  rule;  the  Bureau  has  updated 
the  dates  in  the  exanqiles  so  that  thev 
will  occur  after  this  rule  becomes 
effective. 

43(d)(2)(v) 

Proposed  §  22(i.43(d)(l)(v)  would 
have  re(juired  that  the  consumer  have 
made  no  payments  on  the  non-standard 
mortgage  more  than  30  days  late  during 
the  six  months  immediatelv  preceding 
the  creditor's  receipt  of  the  consumer's 
written  ai)])lication  for  the  standard 
mortgage.  This  provision  complemented 
proposed  §22().43(d)(l)(iv).  discu.ssed 
above,  in  implementing  the  ])orlion  of 
TILA  section  129C(a)(())(E)  that  requires 
that  the  consumer  not  have  l)(;en 
“deliiujuent  on  any  jjavmenl  on  the 
existing  hybrid  loan."  Taken  together 
with  ])ro])osed  §  22().43(d)(1  )(iv),  the 
Board  l)eliev(;d  that  this  is  a  reasonable 
interj)retation  of  the  prohibition  on 
“any"  delinquencies  on  the  non¬ 
standard  mortgage  and  is  siqjjiorted  by 
the  Board's  authoritv  under  TILA 
sections  l().'j(a)  and  12t)B(e) — which  has 
transferred  to  the  Bureau — to  adjust 
provi.sions  of  TILA  and  condition 
j)ractices  “to  a.ssure  that  consumers  are 
offered  and  receive  r(;sidential  mortgage 
loans  on  terms  that  r(;a.sonahly  rellect 
their  ability  to  repay  the  loans  and  that 
are  und(;rstandahle  and  not  unfair, 
d(;ceptive,  or  abusive.”  15  IJ..S.C. 
1(i()4(a):  TILA  section  129B(a)(2),  15 
IJ..S.C.  l()3‘)l)(a)(2). 

The  Board  .stated  that  a  six-month 
“clean”  payment  record  indicates  a 
reasonable  level  of  financial  stahilitv  on 
the  part  of  the  consumer  apj)lying  for  a 
refinancing.  In  addition,  the  Board 
noted  that  participants  in  its  outreach 
indicated  tliat  a  prohibition  on 
deliiHjuencies  of  more  than  30  days  for 
the  six  months  prior  to  apjrlication  for 
the  refinancing  was  generally  consistent 
with  common  indu.strv  practice  and 
would  not  he  unduly  di.sruptive  to 


existing  streamlin(;d  refinance  programs 
with  well-performing  loans. 

Proposed  comment  43(d)(l  )(v)-l 
])rovided  an  illustrative  exam])le  of  the 
pro])os(;d  rule  and  clarified  that  if  the 
number  of  months  between 
consummation  of  the  non-standard 
mortgage  and  the  consumer's 
a))])lication  for  the  standard  mortgage  is 
six  or  fewer,  the  consumer  may  not  have 
made  anv  payment  more  than  30  dav.s 
late  on  the  non-standard  mortgage.  The 
comment  cross-referenced  ))ro])o.sed 
comments  43(d)(l)-2  and  43(d)(l  )(iv)-2 
for  an  exj)lanation  of  “written 
application"  and  how  to  determine  the 
payment  due  date,  respectively. 

One  industry  commenter  stated  that 
the  ])rohibition  on  late  payments  in  the 
];ast  six  months  should  he  amended  to 
provide  flexibility  when  the  late 
])ayment  was  due  to  extenuating 
circumstances.  The  Bureau  declines  to 
adopt  a  rule  providing  an  adjustment  for 
extenuating  circumstances,  for  several 
reasons.  First,  the  exi.stence  or  absence 
of  extenuating  circumstances  is  a  fact- 
.s])ecific  (piestion  and  it  would  he 
ilifficult  to  distinguish  by  regulation 
h(;tween  extenuating  circumstances  that 
reflect  an  ongoing  ri.sk  with  regard  to  the 
consumer's  ability  to  repay  the  loan 
versus  extenuating  circumstances  that 
pr(;sent  less  risk.  In  addition,  an 
adjustment  for  extenuating 
circumstances  appears  to  lx; 
inconsi.stent  with  the  puriK).s(;s  of  TILA 
.section  12‘)C(a)((>)(E).  which 
contemplates  that  the  con.sumer  “has 
not  been  delimpient  on  any  payment  on 
the  existing  hybrid  loan.”  without 
distingui.shing  between  jxiyments  that 
are  delimpient  due  to  extenuating 
circumstances  or  otherwise. 

Furthermore,  by  defining  a  late  payment 
as  more  than  30  days  late,  the  Bureau 
believes  that  many  extenuating 
circumstances,  for  exanqile  a  payment 
made  three  weeks  late  due  to  mail 
delivery  is.sues,  will  not  ];reclude  use  of 

1020.43(d). 

Accordingly,  the  Bureau  is  adopting 
this  provision  as  jjroposed.  renumbered 
as  1020.43(d)(2)(v).  .Similarly,  the 
Bureau  is  adojiting  comment 
43(d)(l)(v)-l  generally  as  projiosed, 
with  several  technical  amendments  for 
clarity  and  remimhered  as  43(d)(2)(v)-l . 
As  propo.sed.  the  exam])les  in  the 
comment  referred  to  dates  jirior  to  the 
effective  date  of  this  rule;  tlie  Bureau 
has  updated  the  dates  in  the  examples 
.so  that  they  will  occur  after  this  rule 
becomes  effective.  Pursuant  to  its 
authority  under  TILA  section  105(a),  the 
Bureau  finds  that  requiring  that  the 
con.sumer  have  made  no  jiayments  on 
the  non-standard  mortgage  more  than  30 
days  late  during  the  six  months 
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imniodiately  preceding  the  creditor’s 
recei])t  of  the  consumer’s  written 
a])plication  for  tlie  standard  mortgage 
ensures  tliat  consumers  an;  offered  and 
receive  residential  mortgage  loans  on 
terms  that  reasonahly  reflect  their  ability 
to  repay  while  ensuring  that 
res]3onsihh;,  affordahle  mortgage  c:redit 
remains  available  to  consumers  at  risk 
of  default  due  to  higher  ])ayments 
resulting  from  the  recast. 

43(d)(2)(vi) 

For  the  reasons  discns.sed  in  the 
.section-hy-section  analysis  of 
S  l()2(i.43(d)(3).  the  Bureau  is  adopting  a 
new  §  102(i.43(d)(2)(yi)  that  generally 
conditions  use  of  §  1020. 43(d)  on  the 
existing  non-standard  mortgage  having 
been  made  in  accordance  with 
§  1020. 43(c),  provided  that  the  existing 
non-standard  mortgage  loan  was 
consummated  on  or  after  January  10, 
2014.  For  the  rea.sons  discn.ssed  in  the 
.section-hy-.section  analysis  of 
§  1020.43(d)(3),  the  Bureau  believes  that 
this  provision  is  necessary  and  projier  to 
])revent  use  of  §  1020.43(d)’s 
,str(;amlined  refinance  ])rovision  to 
circumvent  or  “cure”  violations  of  the 
ahilitv-to-repay  recpnrements  in 
Sl02'0.43(c).  Section  1020.43(d)(2)(vi)  is 
adopted  pursuant  to  the  Bureau’s 
authority  under  I'lLA  section  lO.'l(a). 

The  Bureau  finds  that  this  adjustment  is 
necessary  to  effectuate  the  juirposes  of 
'I’lLA  by  ensuring  that  consumers  are 
offered  and  receive  r(;sidential  mortgage 
loans  on  terms  that  reasonahly  reflect 
their  ability  to  repay,  while  ensuring 
that  consumers  at  ri.sk  of  default  cine  to 
payment  shock  are  able  to  obtain 
resjmnsihle  and  affordahle  refinancing 
credit.  Furthermore,  the  Bureau  helit;vc;s 
that  this  adjnstnumt  is  n(;ce.ssary  to 
prevent  nnscrujinlons  creditors  from 
using  §  102(i.43(d)  to  engage  in  loan- 
fli})])ing  or  other  practic:es  that  are 
harmful  to  consumers,  thert;hv 
circumventing  the  recpnrements  of 
TILA. 

43(d)(3)  Exemption  From  Repayment 
Ability  Rc;(]uirements 

Under  sp(;cific  conditions,  proposed 
§  220.43(d)(3)  would  have  exempted  a 
creditor  in  a  refinancing  from  two  of  the 
ahility-to-repay  re(|nirenu;nts  under 
])ro])osed  §  220.43(c).  P’irst,  tlie  propo.sal 
provided  that  a  creditor  is  not  recpdred 
to  comply  with  the  income  and  ass(;t 
verification  recinirements  of  pro])o.sed 
§  220.43(c)(2)(i)  and  (c)(4).  Second,  the 
j)ropo.sal  provided  that  the  creditor  is 
not  recpiired  to  c;omj)ly  with  the 
payment  calculation  recpiirements  of 
proposed  §  220.43(c)(2)(iii)  and  (c)(0); 
the  creditor  may  instead  use  payment 


calcidations  pr(;.scrihed  in  proposed 
(?220.43(d)(.'S)(ii). 

For  thcise  exemj)tions  to  apjily, 
j)ro])osed  ^  220.43(d)(3)(i)(A)  would 
have  mcinired  that  all  of  the  conditions 
in  ])ropo,sed  §  22tt.43(d)(1)(i)  through  (v) 
he  met.  In  addition,  proposed 
22(i.43(d)(3)(i)(B)  would  have  r(;(jnired 
that  the  creditor  consider  whether  the 
standard  mortgage  will  prevent  a  likely 
default  by  the  consumer  on  the  non¬ 
standard  mortgage  when  the  non¬ 
standard  mortgage  is  r(;cast.  This 
pro])osed  provision  imphanented  TILA 
st;ction  1 29(i(a)((i)(E)(ii),  which  permits 
a  creditor  to  “consider  if  the  extension 
of  new  credit  would  prevent  a  likely 
defaidt  should  the  original  mortgage 
reset  and  give  such  concerns  a  higher 
j)riority  as  an  accejjtahle  underwriting 
practice.”  As  c;larified  in  proposed 
comment  43(d)(3)(i)-1,  the  Board 
interpreted  TILA  .section  129(a)((i)(E)(ii) 
to  retpiire  a  creditor  to  consider 
whether:  (1)  The  consumer  is  likely  to 
default  on  the  exi.sting  mortgage  once 
new,  higher  ])aym(;nts  are  recpdred;  and 
(2)  the  new  mortgage  will  prevent  the 
consumer’s  default.  The  Board  .solicited 
c:onnn(;nt  n.'garding  whether  these 
pro])osed  provisions  were  approjiriate, 
and  also  specifically  solicited  comment 
on  whether  exemptions  from  the  ahilitv- 
to-repay  requirements,  other  than  those 
propo.sed.  were  appro])riate. 

Several  commenters  exjjressly 
sn])])orted  this  proposed  provision.  An 
a.ssociation  of  State  hank  snj)ervisors 
stated  that  refinancing  designed  to  put 
a  consumer  in  a  higher-cpiality  .standard 
mortgage  before  the  existing  lower- 
cpiality  mortgage  recasts  should  he  given 
greater  def(;rence  and  further  stated  that 
it  is  .sound  jKilicy  to  encourage 
refinancing  where  it  protects  both  the 
economic  interest  of  the  c:reditor  and  the 
financial  health  of  the  consumer. 
Consumer  groups  commented  that 
limited  and  careful  exemption  from 
income  verification,  provided  that 
jjrotections  are  in  jilace,  can  help 
consumers  and  commnnities,  while 
preventing  reckless  and  abusive  lending 
on  the  basis  of  little  or  no 
documentation.  Civil  rights 
organizations  akso  stated  that  the 
streamlined  refinance  option  would 
])rovide  much-needed  relief  for 
c:on.sumers  with  loans  that  are  not 
snstainahle  in  the  long  term  hut  who  are 
not  yet  in  default.  The.se  commenters 
also  stated  that  minority  consumers 
have;  been  targeted  in  the  j)ast  for 
nn.snstainahle  loans  and  that  this 
provision  could  helj;  to  prevent  further 
foreclosures  and  economic  loss  in 
minority  commnnities,  as  well  as  for 
homeowners  in  general. 


Other  consumer  group  commenters 
.stated  that  an  exemption  to  the  income 
v(;rifit:ation  re(pnr(;ment  for  refinancing 
into  standard  mortgages  is  jjrohlematic. 
One  commenter  stated  that,  because  the 
refinance  would  he  (;xecnted  by  the 
same  creditor  that  made  the  original 
hybrid  loan,  income  verification  would 
not  he  difficult.  This  commenter  urged 
the  Bureau  to  encourage  income 
documentation  when  implementing  the 
Dodd-Frank  Act. 

Several  indn.strv  commenters  urged 
the  Bureau  to  provide  additional  relief 
for  refinancings  made  in  accordance 
with  proposed  (5  22(i.43(d).  either  by 
permitting  the  standard  loan  to  he 
cla.ssifi(;d  as  a  qualified  mortgage  or  by 
providing  exemptions  from  other  of  the 
projjosed  ahility-to-repay  requirements. 
One  industry  commenter  stated  that  in 
addition  to  the  propo.sed  exemption  for 
the  verification  of  income  and  as.sets, 
refinancings  condnc:ted  in  accordance 
with  §22(j. 43(d)  also  should  he  exem])t 
from  the  reqinrements  to  consider  the 
consumer’s  d(;l)t-to-income  ratio  or 
residual  income,  if  the  consumer  is  still 
employed  and  has  not  incurred 
significant  additional  debt  obligations 
prior  to  the  refinance.  'I’liis  commenter 
stated  that  overly  rigid  standards  could 
significantly  reduce  the  nnmher  of 
consumers  who  (pialify  for  this 
exemption.  Similarly,  one  indn.strv 
trade  as.sociation  urged  the  Bureau  to 
exemjjt  refinancings  from  the 
recjuirement  to  consider  the  consumer’s 
debt  obligations,  deht-to-income  ratio, 
and  em})lovment.  I’his  commenter 
.stated  that  the  pro])o.sed  requirement  to 
consider  these  additional  underwriting 
factors  was  seemingly  in  conflict  with 
the  purpose  of  j)ropo.sed  §226.43(il)  and 
would  preclude  consumers  from  taking 
advantage  of  beneficial  and  less  co.stlv 
refinancing  opportunities.  In  addition, 
.several  industry  commenters  and  one 
industry  trade  a.ssociation  commented 
that  standard  mortgages  made  in 
accordance  with  S22(>.43(d)  .should  be 
treated  as  qualified  mortgages. 

The  Bureau  agrees  with  the  concerns 
raised  by  commenters  that  the  pro])osed 
exenq)tions  were  drawn  too  narrowly. 
The  Bureau  believes  that  TILA  section 
129C(a)((i)(E)  is  intended  to  create 
incentives  for  creditors  to  refinance 
loans  in  circumstances  where 
consumers  have  non-.standard  loans  on 
which  they  are  currently  able  to  make 
])ayment.s  hut  on  which  they  are  likely 
to  hi;  nnahle  to  make  the  |)ayment.s  after 
recast  and  therefore  default  on  the  loan. 
Accordingly,  the  Bnrean  believes  that  in 
order  to  create  incentives  for  creditors  to 
u.se  the  non-.standard  refinancing 
provision.  TILA  .section  129(i(a)((i)(E) 
inn.st  he  intended  to  provide  at  least  a 
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limited  exemption  from  the  general 
al)ilily-to-rej)ay  determination  as 
a(lo])ted  in  §  102(i.43((:l.  Otherwise, 
creditors  may  have  little  incentive  to 
j)rovide  consumers  at  risk  of  default 
with  refinancings  that  result  in 
“materially  lower”  jjayments.  The 
Hnreau  helieves,  however,  that  in 
im|)lementing  TILA  section 
12;)(](al((j}(K)  it  is  important  to  balance 
the  criiation  of  additional  llexihility  and 
incentives  for  creditors  to  refinance 
non-.standard  mortgages  into  standard 
mortgages  against  the  likelihood  of 
iMmellt  to  the  consumer. 

The  Bureau  notes  that  under  the  final 
rule  as  adopted,  the  availahilitv  of  the 
non-standard  refinancing  provision 
contains  several  conditions  that  are 
intended  to  henefit  the  consumer.  First, 
the  special  al)ility-to-re])ay  recinirements 
in  §  l()2().43(d)  are  available  only  if  the 
conditions  in  §  l()2().43(d}(2}  are  met. 
The.se  conditions  include  limiting  the 
sco])e  of  S  l()2().43(d)  to  refinaniangs  of 
non-standard  mortgages  into  standard 
mortgages,  which  generally  are  more 
stable  products  with  reduced  risk  of 
payment  shock.  The  definition  of 
.standard  mortgage  in  1()2(i.43(d)(ll(ii) 
includes  a  nundxT  of  limitations  that 
are  intimded  to  ensure  that  cnulitors 
may  only  use  tin;  ])rovision.s  in 
§  l()2(i.43(d}  to  offer  a  consumer  a 
|)ro(hict  with  .safer  features.  For 
examj)le.  as  discussed  in  the  .s(‘clion-f)y- 
section  analysis  of  ^  1028. 43(dl(l  }(iil  a 
.standard  mortgage  may  not  include 
negative  amortization,  an  interest -oidy 
feature,  or  a  balloon  payment;  in 
addition,  the  term  of  the  .standard 
mortgage  may  not  exceed  40  years,  the 
interest  rati;  must  he;  fixed  for  at  lea.st 
the  first  five  years,  the  loan  is  subject  to 
a  limitation  on  the  points  and  fees  that 
may  he  charged,  and  there  are 
limitations  on  the  n.se  of  proceeds  from 
the  refinancing.  F’lirthermore, 

§  l()2().43(d)(2)(ii)  nujuires  that  the 
monthly  ])ayment  on  the  standard 
mortgage  he  materially  lower  than  the 
montldy  payment  for  the  non-.standard 
mortgage  and.  as  discussed  above,  the 
Bnnnm  is  ad()])ting  a  10  percent  .safe 
harbor  for  what  constitutes  a  "material” 
reduction. 

The  Bureau  has  concerns  that,  as 
jmjjjo.sed  by  tin;  Board,  an  exem|)tion 
only  from  the  reciuirement  to  consider 
and  verify  tin;  consumer’s  income  or 
assets  may  create  insufficient  incentives 
for  creditors  to  make;  refinancings  to 
assist  consumers  at  risk  of  default.  For 
exam|)le,  the  ])ropo.sal  would  have 
r(;(jnired  cr(;ditors  to  com])ly  with  the 
r(;{iuirenn;nt  in  ^  102(i.43(cl(2)(vii)  to 
consider  the  consumer’s  deht-to-inconn; 
ratio  or  residual  income.  Accordingly, 
notwithstanding  an  exemjdion  from 


income  or  a.s.set  v(;rification,  tin; 
proposal  would  have  re(]nir(;d 
consid(;ration  of  income,  as  well  as 
consideration  of  all  of  the  other 
underwriting  criteria  set  forth  in 
^l()28.43(c)(2). 

The  Bur{;au  l)(;lieves  that  in  light  of 
the  safeguards  impo.sed  by  other 
portions  of  §  1028.43(d),  as  discnss(;d 
above,  it  is  ap])ropriat(;  to  jjrovide  an 
exemi)tion  to  all  of  the  ahility-to-r(;i)ay 
r(;(inirenn;nts  under  ^  1028. 43(c)  for  a 
refinance  conducted  in  accordance  with 
1028.43(d).  The  Bureau  helieves  that  a 
broad  (;xemptit)n  from  the  general 
ahility-to-rei)ay  determination  is 
a])propriate  in  order  to  create  incentives 
for  creditors  to  (]nit:kly  and  efficiently 
refinance  consumers  whose  non¬ 
standard  mortgages  are  about  to  recast, 
thus  ren(l(;ring  them  likely  to  default, 
into  more  affordable,  more  stable 
mortgage;  loans,  'flu;  Bureau  is  aware; 
that  seane  exensumers  may  ne)n(;thele;ss 
elefault  e)u  a  stanelarel  mea  tgage  inaele  in 
ae;e;e)relane;e  with  §  102(i.43(el).  hut  thejse 
e:e)nsume;r.s  likely  we)ulel  Inive  ele;faulte;el 
hael  the  ne)n-stanetaret  me)rtgage; 
reanaineel  in  j)lae:e.  Fea'  e)the;r.s.  the 
m;ite;rial  re;elue;tie)n  in  pavme;nt  re;e]inre;el 
unele;r  §  1028.43(et)(2)  iuiei  the;  me)re; 
stable  pre)eluct  ty])e;  fe)lle)wing 
r(;finane;ing  may  he;  snffieaent  te;  e;nahle 
e:e)nsumer.s  te;  ave)iel  elelanlt.  The;  Bnre;au 
he;lie;ve;s  thiit  ii  re;fin;me:ing  e;e)nelue:te;el  in 
iie;e:e)reiane;e  with  ^  1028.43(el)  will 
generally  impreeve;  a  e:e)nsnmer’.s  e;hane:e;s 
e)f  ave)ieling  elefault.  ,Se;e:tie)n 
1028.43(el)(3)  is  adeepteel  pursuant  te;  the; 
Bure;au’.s  autheerity  unele;r  TlhA  se;e:tie)u 
lO.'j(a).  The  Bure;au  finels  that  this 
aeljustment  is  ne;e:e;.s.sary  to  e;ffe;e:tuate;  the; 
purpe).se;.s  e)f  TILA  by  ensuring  that 
e:onsnme;rs  are;  e)iie;re;et  anel  re;e:e;ive; 
re;sietential  mortgage  le)an.s  eai  terms  that 
re;a.se)nahlv  refleeit  their  ahilitv  te;  repay, 
while;  ensuring  that  e:e)n.sume;r.s  ;it  risk  e)f 
elefault  due;  to  payment  shoe:k  are;  able 
to  e)htain  re;.spe)nsihle;  anel  afforelahle 
re;finane;ing  e:reelit. 

He)we;ver,  te;  ])re;ve;nt  e;va.sie)n  or 
e:ire;nmve;ntion  of  the  al)ility-te)-re;])ay 
re;e]iurements  in  §  1()2(). 43(c),  tlie;  Bure;au 
is  impe).sing  e)ue;  aeleiitieniid  e;e)nelitie)n  een 
the  use  of  §  l()28.43(el).  S])e;e:ifie:ally, 
ne;w  §  1()28.43(el)(2)(vi)  e;e)uelitie)ns  the; 
use  e)f  ^  1()28.43(el),  fe)r  non-.stauelarel 
mortgage;.s  e:e)n.summ<deel  eai  e)r  afte;r  the; 
e;i(e;e;tive  elate  e)f  this  rule,  e)n  the  ne)n- 
stanelarel  me)rtgage  h.iving  he;e;n  maele;  in 
ae:e:e)reliine:e  with  ^  l()28.43(e;).  The; 
Bure;au  has  ceaie:e;rns  that  ah.sent 
l()28.43(el)(2)(vi),  a  e:re;elite)r  might 
attempt  te;  n.se;  a  refinane;ing  e:e)nelue:teet 
in  ae:corelane:e;  with  §  1()28.43(el)  te; 
“cure”  suhstanelarel  unelerwriting  e)f  the; 
prie)r  neai-stanelard  mortgeige.  Fe)r 
example,  wilhenit  §  l()28.43(el)(2)(vi).  if 
a  e:reelite)r  elise;overt;el  that  it  hael  made; 


cUi  e;rre)r  in  e:e)nsiele;ratie)n  e)f  the 
unelerwriting  fae;te)r.s  unele;r 
^  1()28.43(e;)(2)  fe)r  a  ne)n-stanelarel 
me)rtgiige;.  the;  eaeelitor  might  e:onsiele;r 
e;e)uelue:ting  a  re;finane;ing  unele;r 
l()28.43(el),  in  e)rele;r  te;  argue;  tliat  the; 
e:e)n.sume;r  m;iy  lu)  le)nge;r  raise;  as  a 
ele;fe;nse  te;  (e)re;e;le)sure;  the;  unele;rwriting 
e)f  the  eeriginal  ne)n-stanelarel  meertgage. 
The;  Bureau  he;lie;ves  that  e:e)nelitie)idng 
the;  use  e)f  S  1()28.43(el)  e)n  the  earlier 
le)an  hiiving  he;e;n  made  in  ae:e:orelane:e; 
with  S  1()28.43(e:)  will  he;tte;r  e;ffe;e:tuate 
the  purpe).se;s  e)f  TILA  by  ensuring  that 
exnisumers  are;  e)ffe;re;d  anel  ree:eive; 
resielential  me)rtgage  leeans  e)n  terms  that 
r(;ase)nahly  re;fle;e:t  their  ability  te;  rejjay 
while  pre;ve;nting  un.seaupidous 
eae;elite)rs  fre)m  evaeling  the  ahility-te;- 
repay  re;e|nire;me;nts. 

New  §  1()28.43(el)(2)(vi)  ap];lie;.s  emly 
to  non-stanelarel  me)rtgage;.s 
exmsuminateel  e)n  or  after  the  e;ffe;ctive 
elate;  e)f  this  rule.  Fe)r  non-stanelarel  le)an.s 
exensuinmateel  before  the  effe;e:tive;  elate 
e)f  this  final  rule,  a  refinane.ing  uneler 
1()28.43(el)  woulel  ne)t  he  suhje;e;t  te;  this 
e;e)nelitie)n.  The;  Bure;au  l)elie;ve;s  that 
neni-stanelarel  me)rtgage;s  maele;  prior  te; 
the;  e;ffe;e;tive;  ehite.  te;  whie;h  the;  ahility- 
te)-repay  re;e]uire;ine;nts  in  §  1()28.43(e:) 
eliel  ne)t  a])])ly.  m;iy  pre.sent  an  ineaeii.seel 
risk  e)f  elefault  when  they  are;  aheeut  to 
re:e;ast,  se;  that  laealitating  refinaneang 
inte)  meere;  stable  me)rtgage;s  may  he; 
])artieadarly  imjjortant  even  if  the; 
e;e)nsume;r  e;e)nlel  ne)t  epialilV  fe)r  ;i  new 
le)cUi  unele;r  tr;ielitie)n;il  al)ility-te)-re;pay 
reeiuireanents.  The  Bure;au  he;lit;v(;s  tliat, 
e)n  halanea;,  giveai  the  e:e)nelitie)n.s  that 
apply  te)  refinances  nneler  S  1()28.43(el), 
re;finane:(;.s  e)f  the;.se;  le)an.s  are;  mene  likely 
to  henefit  e:e)nsumer.s  than  to  harm 
e:e)nsume;rs,  neetwithstaneling  the 
iiicipplicahility  of  §  102().43(el)(2)(vi).  In 
aelelitieen.  the  e:e)nce;rn  about  a  creelitor 
using  §  1828. 43(d)  to  “eaire”  prior 
vie)l€itie)ns  of  §  1028.43(c)  ele)(;s  ne)t  aj)])lv 
te)  le)<m.s  maele  he;fe)re  the  ef(e;e:tive  elate 
e)f  this  rule,  as  .sue;h  loans  we;re  not 
rea|uire;el  te)  he  maele;  in  ae:e:e)relane;e;  with 
^  1028.43. 

Propositi  condition  that  the  consnincr 
will  lik(dv  default.  Fre)])e)seel  e;e)nnne;nt 
43(el)(3)(i)-2  woulel  have;  edarifieal  tlnit, 
in  e:e)nsiele;ring  whe;the;r  the;  e:on.suine;r’s 
elefault  eai  the  neen-stanelarel  mortgage  is 
“likely,”  the;  ea'e;elite)r  may  le)e)k  to 
wielely  ;ie;ce;|)teel  ge)ve;rnmental  anel  nein- 
governmental  stanelarels  fe)r  analyzing  a 
exaisumer’s  likelihe)e)el  e)f  elefaidt.  The; 
])re)pe)sal  was  ne)t  inteneleal,  he)we;ve;r,  te) 
e:e)n.strain  servicers  anel  e)ther  relevant 
])artie;s  fre)m  using  e)ther  methoels  te) 
ele;te;rmine;  a  e:e)nsumer’.s  like;lihoe)el  of 
default,  including  the).se  tailoreel 
.spe;e:ifie;ally  te)  that  servicer.  As 
di.seaisseel  in  the  supj)lementary 
infe)rmatie)n  to  the  j)re)pe)sal,  the  Be)arel 
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eonsiciered  certain  government 
refinancing  ])rograms  as  well  as 
ftuulback  from  outreach  participants, 
each  of  which  suggested  that  there  may 
hii  legitimate  differences  in  servicer 
assessments  of  a  consumer’s  likelihood 
of  default.  'I’he  Hoard  noted  that  it 
considered  an  “imminent  default” 
standard  hut  heard  from  consumer 
adv(K:ates  that  “imminent  defaidt”  mav 
hi!  a  standard  that  is  too  high  for  the 
refinancing  provisions  in  'TlhA  section 
12n(i(a)((i)(l!])  and  could  ])revent  manv 
consumers  from  obtaining  a  refinancing 
to  avoid  payment  shock.  Accordinglv, 
the  Board’s  pro])osal  used  the  exact 
statutory  wording — “likely  defaidt” — in 
imiilementing  the  provision  jiermitting 
a  creditor  to  jirioritize  prevention  of 
default  in  underwriting  a  refinancing. 
'I'he  Board  solicited  comment  on  the 
propo.sal  to  use  the  term  “likely  default” 
in  im])lementing  TILA  section 
129C(a)(()KE)(ii)  and  on  whether 
additional  guidance  is  needed  on  how 
to  meet  the  requirement  that  a  creditor 
must  reasonably  and  in  good  faith 
determine  that  a  standard  mortgage  will 
jirevent  a  likely  default  should  the  non- 
.standard  mortgage  he  recast. 

Two  industry  trade  associations  urged 
the  Bureau  to  remove  proposed 
§  22(i.43(d](3)(i)(B)  as  a  condition  to  the 
availability  of  the  non-.standard 
refinancing  provisions.  One  of  thiise 
commenters  noted  that  a  creditor  would 
have  to  underwrite  a  consumer’s  income 
and  as.sets  to  determine  whether  the 
consumer  would  likely  default,  which 
would  defeat  the  purjiose  of  the 
projiosed  jirovision.  Several  Industrv 
commenters  also  indicated  that  the 
“likelihood  of  default”  standard  is 
vague  and  accordingly  subjects  creditors 
to  potential  liability  for  waiving  certain 
ahility-to-rej)ay  requirements,  and 
questioned  the  extent  to  which  creditors 
would  utilize  the  streamline  refinance 
option  in  light  of  this  potential  liahilitv. 
One  such  commenter  urged  the  Bureau 
to  eliminate  this  reiiuirement  or,  in  the 
alternative,  to  provide  additional 
guidance  regarding  when  a  consumer  is 
“likely  to  go  into  default.” 

An  association  of  State  hank 
supervi.sors  stated  that  there  can  he  no 
quantifiable  standard  for  the  definition 
of  “likely  default.”  These  commenters 
further  stated  that  institutions  must  use 
.sound  judgment  and  regulators  must 
provide  responsible  oversight  to  ensure 
that  abuses  are  not  occurring  through 
the  refinancing  exemption  .set  forth  in 
§1()2r).43(d). 

The  Bureau  is  adopting  the  provision 
as  ])roj)osed,  renumhered  as 
§  l()2(i.43(d)(3](i)(B),  and  is  also 
ado])ting  comments  43(d)(3)(i)-l  and 
43(d)(3)(i)-2  as  proposed.  The  Bureau 


believes  that  eliminating  the 
requirement  that  a  creditor  consider 
whether  the  extension  of  new  credit 
would  prevent  a  likely  default  would  he 
inconsistent  with  'FII.A  section 
1 29(;(a)((i)(E),  which  expre.sslv  includes 
language  regarding  consideration  hv  the 
creditor  of  “iwhetherj  the  extension  of 
new  credit  woidd  prevent  a  likelv 
default  should  the  original  mortgage 
reset.”  At  the  same  time,  the  Bureau 
agrees  with  the  association  of  State  hank 
supervisors  that  it  would  he  difficult  to 
impose  by  regulation  a  single  .standard 
for  what  constitutes  a  likely  default. 
Accordingly,  the  Bureau  is  adopting  the 
flexible  ajiproach  jnoposed  hv  the 
Board,  which  would  jiermit  hut  not 
reijuire  creditors  to  look  to  widely- 
accepted  standards  for  analyzing  a 
consumer’s  likelihood  of  default.  'Fhe 
Bureau  does  not  believe  that  this 
flexible  apjiroach  requires  a  creditor  to 
consiiler  the  consumer’s  income  and 
assets  if,  for  example,  .statistical 
evidence  indicates  that  consumers  who 
exiierience  a  payment  shock  of  the  type 
that  the  consumer  is  about  to  experience 
have  a  high  incidence  of  defaulting 
following  the  payment  shock. 

PvoposiHi  payment  calculation  for 
repayment  abilitv  determination. 
Proposed  comment  43(d)(3)(ii)-l  would 
have  exjilained  that,  if  the  conditions  in 
])ropo.sed  §  22(i.43(d)(l )  are  met,  the 
creditor  may  satisfy  the  payment 
calculation  requirements  for 
determining  a  consumer’s  ability  to 
rejiay  the  new  loan  by  ajijilying  the 
calculation  prescrihed  under  proposed 
S  228.43(d)(.'i)(ii),  rather  than  the 
calculation  jirescrihed  under  j)ro})o.sed 
§  22(i.43(c)(2)(iii)  and  (c)(5).  As 
discussed  in  the  .section-hv-.section 
analysis  above,  as  adopteil 
§  l{)2(i.43(d)(3)  provides  an  exemption 
from  the  reiiuirements  of  §  1028. 43(c)  if 
certain  conditions  are  met.  Accordingly, 
while  the  creditor  is  required  to 
determine  whether  there  is  a  material 
reduction  in  jiayment  consistent  with 
§  1028.43(d)(2)(ii)  hy  using  the  payment 
calculations  pre.scrihed  in 
§  1028. 43(d)(5),  the  creditor  is  not 
required  to  u.se  these  same  jiayment 
calcidations  for  purjio.ses  of 
§  1028.43(c).  Accordingly,  the  Bureau  is 
withdrawing  jirojiused  comment 
43(d)(3)(ii)-l  as  unnecessary. 

43(d)(4)  Offer  of  Rate  Di.scounts  and 
Other  Eavorahle  Terms 

Projio.sed  §  228.43(d)(4)  would  have 
jirovided  that  a  creditor  making  a  loan 
under  the  special  refinancing  provisions 
of  §  228.43(d)  may  offer  to  the  con.sumer 
the  same  or  hotter  rate  di.scounts  and 
other  terms  that  the  creditor  offers  to 
any  new  consumer,  consistent  with  the 


creditor’s  documented  underwriting 
practices  and  to  the  extent  not 
jirohihited  by  applicable  Slate  or 
Federal  law.  This  aspect  of  the  jiroposal 
was  intended  to  imjilement  'I’lLA 
.section  1290(a)(8)(E)(iii).  which  permits 
creditors  of  refinancings  subject  to 
special  ahility-to-repay  requirements  in 
TILA  .section  129(;(a)(8)(E)  to  “offer  rate 
discounts  and  other  favorable  terms”  to 
the  consumer  “that  would  he  available 
to  new  customers  with  high  credit 
ratings  based  on  such  underwriting 
practice.” 

The  Bureau  received  no  comments  on 
this  jirovision,  which  is  adopted  as 
proposed  and  renumhered  as 
S  1028. 43(d)(4).  'Die  Bureau  is 
concerned  that  the  jihrase  “consistent 
with  the  creditor’s  underwriting 
jnactice”  could  he  misinterpreted  to 
refer  to  the  underwriting  requirements 
in  §  l()28.43(c).  As  this  final  rule 
provides  an  exemption  under 

l()28.43(d)  for  all  of  the  requirements 
in  §  1028.43(c),  subject  to  the  other 
conditions  discus.sed  above,  the  Bureau 
hiilieves  that  additional  clarification  is 
needed  to  address  this  potential 
misinterpretation.  Thus,  the  Bureau  is 
adojiting  comment  43(d)(4)-l,  which 
clarifies  that  in  connection  with  a 
refinancing  made  pursuant  to 
§  1028.43(d).  §  1028.43(d)(4)  requires  a 
creditor  offering  a  consumer  rate 
di.scounts  and  terms  that  are  the  .same 
as.  or  better  than,  the  rate  di.scounts  and 
terms  offered  to  new  consumers  to  make 
such  an  offer  consistent  with  the 
creditor’s  documented  underwriting 
practices.  Section  102(). 43(d)(4)  does  not 
require  a  creditor  making  a  refinancing 
jnirsuant  to  S  1028.43(d)  to  comply  with 
the  underwriting  requirements  of 
§  1028.43(c).  Rather.  §  1028.43(d)(4) 
requires  creditors  providing  such 
discounts  to  do  so  consistent  with 
documented  policies  related  to  loan 
pricing,  loan  term  qualifications,  or 
other  similar  underwriting  practices. 

P’or  example,  assume  that  a  creditor  is 
providing  a  consumer  with  a 
refinancing  made  pursuant  to 
§  1028.43((1)  and  that  this  creditor  has  a 
documented  prailice  of  offering  rate 
discounts  to  consumers  with  credit 
scores  above  a  certain  threshold. 

A.ssume  further  that  the  consumer 
receiving  the  refinancing  has  a  credit 
.score  helow  this  threshold,  and 
therefore  would  not  normally  (]ualify  for 
the  rate  discount  available  to  consumers 
with  high  credit  scores.  This  creditor 
conqilies  with  ^  1028.43(d)(4)  hy 
offering  the  consumer  the  discounted 
rate  in  connection  with  the  refinancing 
made  pursuant  to  §  1028.43(d),  even  if 
the  con.sumer  would  not  normally 
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qualify  for  that  diseountcd  rate, 
provided  that  the  offer  of  the  discounted 
rate  is  not  juohihited  hv  aj)])licahle  State 
or  Federal  law.  However,  §  1()2(). 43(d)(4) 
does  not  retjuire  a  creditor  to  offer  a 
consumer  such  a  discounted  rate. 

43(d)(5)  I’ayment  (Calculations 

l^roj)o.sed  §  22('). 43(d)(5)  would  have 
jnescrihed  the  j)ayinent  calculations  for 
determining  whether  the  consumer's 
monthly  payment  for  a  standard 
mortgage  will  l)e  “materiallv  lower” 
than  the  monthly  j)ayment  for  the  non- 
standaril  mortgage.  Proposed 
§  228. 43(d)(5)  thus  was  intended  to 
complement  proposed  §  22(i.43(d)(l)(ii) 
in  imj)lementing  TILA  section 
12t)(C(a)((i)(E),  winch  requires  a 
“reduction"  in  the  monthly  payment  for 
the  existing  non-.standard  ("hybrid”) 
mortgage  when  refinanced  into  a 
standard  mortgage. 

43(d)(5)(i)  Non-Standard  mortgage 

Proposed  §  22().43(d)(5)(i)  wonld  have 
re(juired  that  the  monthly  pavment  for 
a  non-standard  mortgage  he  ha.sed  on 
suhstantially  ecpial.  monthly,  fully 
amortizing  payments  of  princi|)al  and 
interest  that  woidd  resnlt  once  the 
mortgage  is  recast.  The  Board  stated  that 
comparing  the  jjayment  on  the  standard 
mortgage  to  the  ])ayment  amount  on 
which  the  consumer  likelv  would  have 
defaulted  (i.o..  the  j)ayment  resulting  on 
the  existing  non-.standard  mortgage  once 
the  introductory  terms  cease  and  a 
higher  j)ayment  results)  would  promote! 
neeehid  refinanctis  consistent  with 
(Congress's  intent. 

The  Board  noted  that  the  jeayment 
that  the  consumer  is  currently  making 
on  the  existing  non-.standard  mortgage 
may  he  an  inajjpropriately  low  ])ayment 
to  com|)are  to  the  standard  mortgage 
payment.  The  (ixisting  ])aym(!nt.s  may  h(! 
interest-only  or  negatively  amortizing; 
the.se  temporarily  lower  ])ayment 
amounts  would  he  difficidt  for  creditors 
to  “reduce”  with  a  refinanced  loan  that 
has  a  comparable  term  length  and 
prineijjal  amount.  Indeed,  the  jjayment 
on  a  n(!W  loan  with  a  fixed-rat(!  rate  and 
fully-amortizing  payment,  as  is  required 
for  the  j)avment  calculation  of  a 
.standard  mortgage  under  the  propo.sal, 
for  example,  is  likely  to  he  higher  than 
the  interest-only  or  negative 
amortization  j)ayment.  As  a  result,  few 
refinancings  would  yield  a  lower 
monthly  jjayment.  so  many  consumers 
could  not  receive  the  benefits  of 
refinancing  into  a  more  stable  loan 
j)roduct. 

Accordingly,  the  propo.sal  would  have 
nupjired  a  creditor  to  calculate  the 
monthly  j)ayment  for  a  non-standard 
mortgage  using — 


•  The  fully  indexed  rate  as  of  a 
niasonable  jieriod  of  timi!  before  or  after 
the  date  on  which  the  creditor  receives 
the  consumer’s  written  apjdication  for 
the  standard  mortgage; 

•  The  term  of  the  loan  remaining  as 
of  the  date  of  the  recast,  a.ssuming  all 
scheduled  ])aymenls  have  heciii  made  iq) 
to  the  recast  date  and  the  payment  due 
on  the  recast  date  is  made  and  credited 
as  of  that  date;  and 

•  A  remaining  loan  amount  that  i.s — 

For  an  adjustable-rate  mortgage,  the 

outstanding  ))rincipal  balance  as  of  the 
date  the  mortgage  is  recast,  assuming  all 
.scheduled  payments  have  been  made  up 
to  the  reca.st  date  and  the  payment  due 
on  the  reca.st  date  i.s  made  and  credited 
as  of  that  date; 

For  an  intere.st-only  loan,  the  loan 
amount,  a.ssuming  all  scheduled 
payments  have  been  made  up  to  the 
reca.st  date  and  the  payment  due  on  the 
reca.st  date  is  made  and  credited  as  of 
that  date; 

For  a  negative  amortization  loan, 
the  maximum  loan  amount. 

Propo.sed  comment  43(d)(5)(i)-l 
would  have  ex))lained  that,  to  determine 
whether  the  monthly  ])eriodic  payment 
for  a  standard  mortgage  is  materially 
lower  than  the  monthly  periodic 
])ayment  for  the  non-.standard  mortgage 
under  proposed  §22(i.43(d)(l)(ii).  the 
creditor  must  consider  the  monthly 
payment  for  the  non-standard  mortgage 
that  will  result  after  the  loan  is  recast, 
a.ssuming  suhstantiallv  e(|ual  pavments 
of  j)rinci])al  and  interest  that  amortize 
the  remaining  loan  amount  over  the 
remaining  term  as  of  the  date  the 
mortgage  i.s  reca.st.  The  propo.sed 
t:omment  noted  that  guidance  regarding 
the  meaning  of  “substantially  ecpial” 
and  “recast”  i.s  j)rovided  in  comment 
43(c)(5)(i)-4  and  §22().43(1))(11). 
resjKictivelv. 

Proposed  comment  43(d)(5)(i)-2 
would  have  explained  that  the  term 
“fully  indexed  rate”  u.sed  for  calculating 
the  ])ayment  for  a  non-standard 
mortgage  i.s  generally  defined  in 
jjroposed  §  22(i.43(l))(3)  and  as.sociated 
commentary.  The  ])ropo.sed  comment 
exj)lained  an  important  difference 
between  the  “fully  index»:d  rate”  as 
defined  in  proj)osed  22(>.43(h)(3), 
however,  and  the  meaning  of  “full  v 
indexed  rate”  in  §  22().43(d)(5)(i). 
S])(!cifically,  und(!r  ])roj)o.sed 
§  22(i.43(l))(3),  the  fully  indexed  rate  is 
calculated  at  the  time  of  consummation. 
Under  pro])osed  §  22ti.43(d)(5)(i),  the 
hdly  indexed  rate  would  h(!  cahadated 
within  a  reasonable  ])eriod  of  time 
before  or  after  the  date  on  which  the 
cniditor  receives  the  con.sum(!r’s  written 
a])]3lication  for  the  .standard  mortgage, 
("omment  43(d)(5)(i)-2  clarified  tliat  30 


days  woidd  generally  he  considered  a 
“reasonable  ])eriod  of  time.” 

Pro])osed  comment  43(d)(5)(i)-3 
would  have  clarifiiul  that  the  term 
“written  ajijilication”  i.s  exjilaineil  in 
comment  l‘)(a)(1  )(i)-3.  Comment 
10(a)(l )(i)-3  states  that  creditors  may 
rely  on  KFSPA  and  Regulation  X 
(including  any  interpretations  issued  by 
IIUD)  in  deciding  whether  a  “written 
apiilication”  has  been  received.  In 
general.  Regulation  X  defines 
“application”  to  mean  the  submission  of 
a  borrower’s  financial  Information  in 
anticijiation  of  a  credit  decision  relating 
to  a  federally  related  mortgage  loan.  .See 
12  ('FR  1024.2(1)).  As  explained  in 
comment  10(a)(l)(i)-3,  an  application  is 
received  when  it  reaches  the  creditor  in 
any  of  the  ways  applications  are 
normally  transmitted,  such  as  by  mail, 
hand  delivery,  or  through  an 
intermediary  agent  or  broker.  If  an 
ap])lication  reaches  the  creditor  through 
an  intermediary  agent  or  broker,  the 
ap])lication  i.s  received  when  it  reaches 
the  creditor,  rather  than  when  it  riiaches 
the  agent  or  broker.  This  propo.sed 
comment  also  cross-referenced 
ci.mment  19(h)-3  for  guiilance  in 
determining  whether  the  transaction 
involves  an  intermediary  agent  or 
broker. 

Pi'oposad  pcivnunit  calculation  for  an 
adjastal)lc-vatc  mortgage  with  an 
introductory  fixed  rate.  Propo.sed 
comments  43(d)(5)(i)-4  and  -5  would 
have  clarified  the  payment  calculation 
for  an  adju.stahle-rate  mortgage  with  an 
introductory  fixed  rate  under  pro])osed 
^  22().43(d)(5)(i).  Propo.sed  comment 
43(d)(5)(i)-4  clarified  that  the  monthly 
])eriodic  payment  for  an  adju.stahle-rate 
mortgage  with  an  introductory  fixed 
interest  rate  for  a  period  of  one  or  more 
years  must  he  calculated  ha.sed  on 
.several  assum])tion.s.  First,  the  ])ayment 
mu.st  he  ha.sed  on  the  outstanding 
])rincipal  balance  as  of  the  date  on 
whit;h  the  mortgage  is  recast,  assuming 
all  scheduled  payments  have  been  made 
uj)  to  that  date  and  the  last  j)ayment  due 
under  those  terms  is  made  and  credited 
on  that  date.  Second,  the  payment 
calculation  mu.st  he  based  on 
substantially  equal  monthly  payments 
of  principal  and  interest  that  will  fully 
repay  the  outstanding  ])rincipal  balance 
over  the  term  of  the  loan  remaining  as 
of  the  date  the  loan  is  recast.  Thiril,  the 
])ayment  mu.st  he  based  on  the  fully 
indexed  rate,  as  defined  in 
§  228. 43(h)(3),  as  of  the  date  of  the 
written  a])])lii:ation  for  the  standard 
mortgage.  The  proposed  comment  set 
forth  an  illustrative  example.  Proposed 
comment  43(d)(5)(i)-5  would  have 
provided  a  second  illustrative  example 
of  the  payment  calculation  for  an 
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adjustable-rate  mortgage  with  an 
introductory  fixed  rate. 

Proposed  pavnwnt  calciihition  for  on 
inlorost-onlv  loon.  Fro|)osed  comments 
43(d)(.'i)(i)-(i  and  -7  woidd  have 
explained  the  payment  calculation  for 
an  interest-only  loan  under  proposed 
§  22(i.43(d){5)(i).  l’roi)osed  comment 
43(d)(5)(i)-(i  would  have  clarificul  that 
the  monthly  periodic  ])ayment  for  an 
interest-only  loan  must  he  calculated 
hascul  on  several  assum])tions.  First,  the 
payment  must  he  ha.siul  on  the  loan 
amount,  as  defined  in  §  22(i.43(h)(5), 
assuming  all  scheduhul  ])ayment.s  are 
made  under  the  terms  of  the  legal 
obligation  in  effect  before  the  mortgage 
is  recast.  The  comment  provides  an 
example  of  a  mortgage  with  a  3()-year 
loan  term  for  which  the  first  24  months 
of  payments  are  interest-only.  The 
comment  then  explains  that,  if  the  24th 
])ayment  is  due  on  September  1,  2013, 
the  creditor  mu.st  calculate  the 
out.standing  princi])al  balance  as  of 
Sejjtemher  1, 2013,  assuming  that  all  24 
payments  under  the  interest-only 
paynumt  terms  have  he(!n  made  and 
credited. 

Second,  the  payment  calculation  mu.st 
he  based  on  substantially  ecpial  monthly 
payments  of  jnincipal  and  interest  that 
will  fully  repay  the  loan  amount  over 
the  term  of  the  loan  remaining  as  of  the 
date  the  loan  is  recast.  Thus,  in  the 
exam])l(!  above,  the  creditor  must 
assunm  a  loan  term  of  28  years  (330 
payments).  'Fliird,  the  payment  mu.st  he 
ihased  on  the  fully  indexed  rate  as  of  the 
date  of  the  written  application  for  the 
standard  mortgage. 

Proposed  comment  43(d)(.'5Ki)-7 
would  have  jirovided  an  illustration  of 
the  payment  calculation  for  an  interest- 
only  loan.  The  examjjle  assumes  a  loan 
in  an  amount  of  $2()().0()()  that  has  a  30- 
year  loan  term.  The  loan  agreement 
]3rovides  for  a  fixed  interest  rate  of  7 
])ercent,  and  jjermits  interest-only 
|)ayments  for  the  first  two  years,  aft(;r 
which  time  amortizing  payments  of 
princij)al  and  intere.st  are  recpured. 
Second,  the  examjde  states  that  the  non¬ 
standard  mortgage  is  consummatiid  on 
February  15.  2011,  and  the  first  monthly 
payment  is  due  on  Ajjril  1. 2011.  The 
loan  is  recast  on  the  due  date  of  the  24th 
monthly  payment,  which  is  March  1, 
2013.  Finally,  the  example  assumes  that 
on  March  15,  2012,  tin;  creditor  receives 
the  consumer’s  written  application  fora 
refinancing,  after  the  consumer  has 
made  12  monthly  on-time  jjayments. 

Proposed  comment  43(di(5)(i)-7 
would  have  further  explained  that,  to 
calculate  the  non-standard  mortgage 
payment  that  must  he  compared  to  the 
standard  mortgage  payment,  the  creditor 
mu.st  use — 


•  The  loan  amount,  which  is  the 
outstanding  jjrincipal  balance  as  of 
March  1, 2013,  assuming  all  schtKluled 
interest-only  payments  have  been  made 
and  credittul  up  to  that  date.  In  this 
example,  the  loan  amount  is  $200,000. 

•  An  interest  rate  of  7  percent,  which 
is  the  intere.st  rate  in  effect  at  the  time 
of  consummation  of  this  fixed-rate  non¬ 
standard  mortgage. 

•  'Fhe  remaining  loan  term  as  of 
March  1, 2013,  the  date  of  the  recast, 
which  is  28  years. 

The  comment  concluded  by  .stating 
that,  based  on  the  a.ssiunptions  above, 
the  monthly  jiayment  for  the  non¬ 
standard  mortgage  for  pur|)oses  of 
determining  whether  the  standard 
mortgage  monthly  payment  is  lower 
than  the  non-standard  mortgage 
monthly  payment  is  $1,359.  This  is  the 
suhstantially  equal,  monthly  payment  of 
])rincij)al  and  interest  required  to  repav 
the  loan  amount  at  the  fidly  indexed 
rate  over  the  remaining  term. 

Proposed  payment  ccdculation  for  a 
noy,ativo  omorti/.ation  loan.  Proj)os(;d 
c:onnnents  43(d)(5)(i)-8  and  -9  would 
have  explained  the  payment  calculation 
for  a  negative  amortization  loan  under 
pro])osed  §  22(i.43(d)(5)(i)(C).  Proposed 
comment  43(d)(5)(i)-8  wc)uld  have 
clarified  that  tin;  monthly  })eriodic 
payment  fora  negative  amortization 
loan  must  he  calculated  ha.sed  oii 
several  a.ssiunptions.  First,  the 
calculation  must  he  hasiul  on  the 
maximum  loan  amount.  'I’he  comment 
further  stated  that  examples  of  how  to 
calculate  the  maximum  loan  amount  are 
jnovided  in  projio.sed  comment 
43(h)(7)-3. 

Second,  the  payment  calculation  must 
he  ha.sed  on  suhstantially  equal  monthly 
payments  of  principal  and  intere.st  that 
will  fully  repay  the  maximum  loan 
amount  over  the  term  of  the  loan 
remaining  as  of  the  date  the  loan  is 
recast.  For  example,  the  comment  states, 
if  the  loan  term  is  30  years  and  the  loan 
is  recast  on  the  due  date  of  the  OOth 
monthly  ])ayment,  the  creditor  mu.st 
a.ssume  a  loan  term  of  25  years.  Third, 
the  jiayment  mu.st  he  based  on  the  fully 
indexed  rate  as  of  the  date  of  the  written 
ajiplication  for  the  standard  mortgage. 

Propo.sed  comment  43(d)(5)(i)-9 
would  have  provided  an  illustration  of 
the  jiavment  calculation  for  a  negative 
amortization  loan.  'I’he  example 
a.ssumes  a  loan  in  an  amount  of 
$2()(),()()()  that  has  a  3()-year  loan  term. 
'Fhe  loan  agreement  provides  that  the 
consumer  can  make  minimum  monthly 
jiayments  that  cover  only  part  of  the 
intere.st  accrued  each  month  until  the 
date  on  which  the  principal  balance 
increases  to  the  negative  amortization 
cap  of  115  j)ercent  of  the  loan  amount. 


or  for  the  first  five  years  of  monthlv 
payments,  whichever  occurs  first.  The 
loan  is  an  adjustable-rate  mortgage  that 
adju.sts  monthly  according  to  a  specified 
index  plus  a  margin  of  3.5  percent. 

'Fhe  example  also  a.ssumed  that  the 
non-standard  mortgage  is  consummated 
ou  February  15.  2011,  and  the  first 
monthly  jiayment  is  due  on  April  1, 

2011.  P'urther,  the  example  assumes 
that,  ha.sed  on  the  calculation  of  the 
maximum  loan  amount  reipiired  under 
4?  220.43(h)(7)  and  associated 
commentary,  the  negative  amortization 
caj)  of  115  percent  is  reached  on  July  1, 
2013.  the  due  date  of  the  28th  monthlv 
payment.  F’inally,  the  example  a.ssumes 
that  on  March  15.  2012,  the  creditor 
receives  the  consumer's  written 
aiijilication  for  a  refinancing,  after  the 
consumer  has  made  12  monthly  on-time 
payments.  On  this  date,  the  index  value 
is  4.5  percent. 

Proposed  comment  43(d)(5)(i)-9  then 
stated  that,  to  calculate  the  non¬ 
standard  mortgage  payment  that  mu.st  he 
comjiared  to  the  .standard  mortgage 
jiayment  under  jiroposed 
^  220.43(d)(1  )(ii),  the  creditor  mu.st 
use — 

•  'Fhe  maximum  loan  amount  of 
.$229,243  as  of  July  1, 2013. 

•  Fhe  fully  indexed  rate  of  8  percent, 
which  is  the  index  value  of  4.5  jiercmit 
as  of  March  15,  2012  (the  date  on  which 
the  creditor  receives  the  ap])lication  for 
a  riTinancing)  plus  the  margin  of  3.5 
jiercent. 

•  'Fhe  remaining  loan  term  as  of  July 
1.  2013,  the  date  of  the  reca.st,  which  is 
27  years  and  8  months  (332  monthlv 
jiayments). 

■Fhe  comment  concluded  by  stating 
that,  based  on  the  assumptions  above, 
the  monthly  payment  for  the  non¬ 
standard  mortgage  for  pur])ose.s  of 
determining  whether  the  standard 
mortgage  monthlv  paymimt  is  lower 
than  the  non-standard  mortgage 
monthlv  payment  is  $1,717.  This  is  the 
suhstantially  equal,  monthlv  jiayment  of 
jirincipal  and  interest  reijiured  to  repay 
the  maximum  loan  amount  at  the  fully 
indexed  rate  over  the  remaining  term. 

'Fhe  Board  reipiested  comment  on  the 
jiropo.sed  payment  calculation  for  a  non- 
.standard  mortgage  and  on  the 
approjiriateness  and  usefulness  of  the 
proposed  payment  calculation 
examples. 

'Fhe  Bureau  received  no  sjiecific 
comment  on  the  jiayment  calculations 
for  non-standard  mortgages  .set  forth  in 
propo.sed  22(j.43(d)(5)(i)  and  its 
associated  commentary.  Accordingly, 
the  jnovi.sion  that  is  being  adopted  is 
substantially  similar  to  the  version 
projjosed,  rmnunhered  as 
§  1()2(j.43(d)(5)(i).  The  Bureau  also  is 
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adopting  the  associated  commentary 
g(!nerally  as  proposed.  The  Onrean  lias 
made  .several  technical  amendments  to 
the  exainjiles  in  comments  43(d)(5)(i)-4. 
-1.  -().  -7.  and  -9  for  claritv.  As 
proposeil.  the  examples  in  the  comment 
refernnl  to  dates  prior  to  the  effective 
date  of  this  rule:  the  Bureau  has  updated 
the  dates  in  the  examples  so  that  they 
will  ociair  after  this  rule  becomes 
effective. 

The  Bureau  believes  that  it  is 
nece.s.sarv  to  clarify  the  jirovisions 
related  to  payment  calculations  for 
interest-only  loans  and  negative 
amortization  loans.  The  provisions 
adojited  clarify  that  the  payment 
calculation  recjnired  by 
§  l()2(i.43(d)(.‘))(i)  mu.st  he  ha.sed  on  the 
ont.standing  jirincipal  balance,  rather 
than  the  original  amount  of  credit 
extended.  Accordingly,  as  adojited 
§  l()2(i.43(tl)(.‘))(i)(CK2)  recpiires  the 
remaining  loan  amount  for  an  intere.st- 
only  loan  to  he  based  on  the  outstanding 
jirincijial  balance  as  of  the  date  of  the 
recast,  assuming  all  scheduled 
jiaymeuts  have  been  made  uji  to  the 
recast  date  and  the  jiayment  due  on  the 
recast  date  is  made  and  credited  as  of 
that  date.  Similarly, 
i}  1()2(i.43(d)(.'>)(i)((d(.'d  recjuires  the 
remaining  loan  amount  for  a  luigative 
amortization  loan  to  he  based  on  the 
maximum  loan  amount,  determined 
after  adjusting  for  the  outstanding 
jirincijial  balance.  The  Bureau  has  made 
technical  amendments  to  the  examjile  in 
comments  43(d)(.'i)(i)-(i.  -7.  -8,  and  -9 
to  conform  to  this  clarification. 

Additionally,  the  Bureau  has  added 
new  comment  43(d)(.'})(i)-1()  to  add  an 
additional  illustration  of  the  jiayment 
calculation  for  a  negative  amortization 
loan.  y\s  adojited,  comment  43(d)(3)(i)- 
10  jirovides  an  illustrative  examjile. 
clarifying  that,  jinrsuant  to  the  examjile 
and  assumjitions  included  in  the 
examjile.  to  calculate  the  non-standard 
mortgage  jiayment  on  a  negative 
amortization  loan  for  which  the 
ixinsnmer  has  made  more  than  the 
mininunn  recjuired  jiayment  that  must 
li(!  comjiared  to  the  standard  mortgage 
Jiayment  under  §  102(i.43(d)(l)(i).  the 
creditor  must  use  the  maximum  loan 
amount  of  S229.219  as  of  March  1. 2019, 
the  fully  indexed  rate  of  8  jiercent, 
which  is  the  index  value  of  4. .3  jiercent 
as  of  March  1.3.  2012  (the  date  on  which 
the  creditor  receives  the  ajijilication  for 
a  refinancing)  jilus  the  margin  of  3. .3 
Jiercent.  and  the  remaining  loan  term  as 
of  March  1, 2019,  the  date  of  the  reca.st. 
which  is  2.3  years  (300  monthly 
jiayments).  The  comment  further 
exjilains  that,  ha.sed  on  these 
assumjitions.  the  monthly  jiayment  for 
the  non-standard  mortgiige  for  jinrjio.ses 


of  determining  whether  the  .standard 
mortgage  monthly  jiayment  is  lower 
than  the  non-standard  mortgage 
monthly  jiayment  is  Sl,7(it).  This  is  the 
suhstanlially  etjual,  monthly  jiayment  of 
jirincijial  and  interest  recjuired  to  rejiay 
the  maximum  loan  amount  at  the  fully 
indexed  rate  over  the  remaining  term. 
'I’he  Bureau  finds  that  comment 
43(d)(.3)(i)-10,  which  is  adojited 
Jinrsuant  to  the  Bureau's  authoritv 
under  section  10.3(a)  ofTIhA,  is 
nece.s.sarv  to  facilitate  comjiliance  with 
TILA. 

43(d)(.3)(ii)  Standard  Mortgage 

Bropo.sed  ^  220.43(ti)(.3)(ii)  would 
have  jire.scrilied  the  ixujnired  calculation 
for  the  monthly  jiayment  on  a  standard 
meirtgage  that  inii.st  he  comjiared  to  the 
monllily  jiayment  on  a  non-.standard 
mortgage  under  jirojiosed 

22(i.43(d)(1  )(ii).  The  same  jiayment 
calculation  must  also  he  used  liv 
creditors  of  refinances  under  jirojio.sed 
§220. 43(d)  in  determining  whether  the 
consumer  has  a  reasonable  ability  to 
rejiay  the  standard  mortgage,  as  would 
have  been  nujuired  under  jirojio.sed 
§220.43(c)(2)(ii). 

.Sjiecifically,  the  monthly  jiayment  for 
a  standard  mortgage  must  he  based  on 
snhstantially  etjual,  monthly,  fnllv 
amortizing  jiayments  using  the 
maximnm  interest  rate  that  may  ajijilv 
to  the  standard  mortgage  w'ithin  the  first 
five  years  after  consummation.  Brojiosed 
comment  43(d)(.3)(ii)-1  would  have 
clarified  that  the  meaning  of  “fully 
amortizing  jiayment"  is  defined  in 
§  220.43(li)(2).  and  tliat  guidance 
regarding  the  meaning  of  “suhstanlially 
ecjual"  may  he  found  in  jirojiosed 
comment  43(c)(ri)(i)-4.  Brojio.sed 
comment  43(d)(.3)(ii)-1  also  exjilained 
that,  for  a  mortgage  with  a  single,  fixed 
rate  for  the  first  five  years,  the 
maximum  rate  that  will  ajijily  during 
the  first  five  years  after  consnmmation 
will  he  the  rate  at  consummation.  For  a 
steji-rate  mortgage,  however,  which  is  a 
tyjie  of  fixed-rate  mortgage,  the  rate  that 
must  he  used  is  the  highest  rate  that  will 
ajijily  during  the  first  five  years  after 
con.sunuuation.  For  examjile,  if  the  rate 
for  the  first  two  years  is  4  jiercent,  the 
rate  for  the  second  two  vears  is  .3 
Jiercent,  and  the  rate  for  the  next  two 
years  is  (i  jiercent,  the  rate  that  mu.sl  he 
used  is  (i  jierceut. 

Frojiosed  comment  43(d)(.3)(ii)-2 
would  have  jirovided  an  illustration  of 
the  Jiayment  calculation  for  a  .standard 
mortgage.  The  examjile  a.ssnmes  a  loan 
in  an  amount  of  S20(), ()()()  with  a  3()-vear 
loan  term.  The  loan  agreement  jirovides 
for  an  interest  rate  of  li  jiercent  that  is 
fixed  for  an  initial  jieriod  of  five  years, 
after  which  time  the  intere.st  rate  will 


adjust  annually  based  on  a  sjiecified 
index  jilus  a  margin  of  3  jiercent,  subject 
to  a  2  Jiercent  annual  intere.st  rate 
adjustment  caji.  The  comment  states 
that,  based  on  the  above  assuiujitions, 
the  creditor  must  determine  whether  the 
standard  mortgage  jiayment  is 
materially  lower  than  the  non-standard 
mortgage  jiayment  based  on  a  standard 
mortgage  jiayment  of  .$1,199.  This  is  the 
sulistantially  ecjual.  monthly  jiayment  of 
jirincijial  and  interest  recjuired  to  rejiay 
$2()(),()0()  over  30  years  at  an  interest 
rate  of  0  jiercent. 

The  Bureau  received  no  sjiecific 
comment  on  the  jiayment  calculations 
for  standard  mortgages  set  forth  in 
jirojio.sed  §  22(i.43((l)(.3)(ii)  and  its 
associated  commentary.  Accordingly, 
this  Jirovisions  is  adojited  as  jirojiosed, 
rennmhered  as  §  1020.43(d)(.3)(ii).  The 
Bureau  also  is  adojiting  the  a.ssocuated 
commentary  generally  as  jirojio.sed,  with 
several  technical  amendments  for 
clarity. 

43(e)  Qualified  Mortgages 
Background 

As  discussed  above,  TILA  section 
129C(a)(l)  jirohiliits  a  creditor  from 
making  a  residential  mortgage  loan 
imle.ss  the  creditor  makes  a  reasonable 
and  good  faith  determination,  at  or 
before  consninmation.  ha.sed  on  verified 
and  documented  information,  that  at  the 
time  of  consnmmation  the  consumer  has 
a  rea.sonalile  ability  to  rejiay  the  loan. 
TILA  section  129(;(a)(1)  through  (4)  and 
(())  through  (9)  requires  creditors 
sjiecifically  to  consider  and  verify 
various  factors  relating  to  the 
consnmer’s  income  and  other  assets, 
debts  and  other  oliligatious.  and  credit 
history.  However,  the  ahility-to-rejiay 
Jirovisions  do  not  directly  restrict 
features,  term,  or  co.sts  of  the  loan. 

TILA  section  129C(li),  in  contrast, 
Jirovides  that  loans  that  meet  certain 
recjuirements  shall  he  deemed 
“(jualified  mortgages,”  which  are 
entitled  to  a  jiresumjition  of  comjiliance 
with  the  aliility-to-rejiay  recjuirements. 
The  section  .sets  forth  a  numher  of 
(jualified  mortgage  recjuirements  which 
focus  mainly  on  jirohiliiting  certain 
risky  features  and  jiractices  (such  as 
negative  amortization  and  interest-onlv 
jieriods  or  underwriting  a  loan  without 
verifying  the  ccinsnmer’s  income)  and 
on  generally  limiting  jioints  and  fees  in 
exce.ss  of  3  jiercent  of  the  total  loan 
amount.  The  only  underwriting 
Jirovisions  in  the  statutory  definition  of 
(jualified  mortgage  are  a  recjuirement 
that  “income  and  financial  resources 
relied  njion  to  qualify  the  Ihorrowersl  he 
verified  and  documented”  and  a  further 
recjuirement  that  underwriting  he  ha.sed 


6504 


Federal  Register / Vol.  78,  No.  20 / Wednesday,  January  30,  201 3 /Rules  and  Regulations 


upon  a  fully  amortizing  schedule  using 
the  maximum  rate  permitted  during  the 
first  five  years  of  the  loan.  'I’lLA  section 
129C(h}(2)(A)(iii)  through  (vj.  However, 
'I'lhA  section  129C(h)(2KA)(vi) 
authorizes  the  Bureau  to  adojM 
“guidelines  or  regulations  *  *  * 
relating  to  ratios  of  total  monthly  debt 
to  monthly  income  or  alternative 
measunrs  of  ahilitv  to  pav  *  *  *  .”  And 
TlhA  section  129C(h)(3l(B)(i)  further 
authorizes  the  Bureau  to  revi.se,  add  to, 
or  subtract  from  the  criteria  that  define 
a  (|ualified  mortgage  upon  a  finding  that 
till!  changes  are  necessary  or  proper  to 
ensure  that  res])onsit)le,  affordable 
mortgage  credit  remains  available  to 
consumers  in  a  manner  consistent  with 
the  j)ur])oses  of  TILA  .section  129C. 
necessary  and  ajjprojiriate  to  effectuate 
the  purjioses  of  TILA  .sections  129(i  and 
129B,  to  prevent  circumvention  or 
evasion  thereof,  or  to  facilitate 
compliance  with  TILA  sections  129C 
and  129B.'“7 

The  (|ualified  mortgage  reipiirements 
are  critical  to  implementation  of  various 
parts  of  the  Dodd-Frank  Act.  For 
example,  several  consumer  protection 
re(|uirement.s  in  title  XIV  of  the  Dodd- 
Frank  Act  treat  qualified  mortgages 
differently  than  non-(|ualified  mortgages 
or  key  off  elements  of  the  ijualified 
mortgage  definition. In  addition,  the 
reiiinrements  concerning  retention  of 
risk  by  parties  involviul  in  the 
securitization  jirocess  under  title  IX  of 
the  Dodd-Frank  Act  provide  special 
treatment  for  “qualified  residential 
mortgages,”  which  under  .section  1.5G  of 
the  Securities  Exchange  Act  of  1934,  as 
amended  by  section  941  (hj  of  the  Dodd- 
Frank  Act,  “shall  he  no  broader  than  the 


'-^TILA  soclion  129H  contains  roqniromonts  and 
lostrictions  r()latinf>  to  inort<>aso  originators.  IILA 
soction  12!IB(I))  rotiuiros  a  loan  originator  to  lx; 
(|nalitu!d  and.  wlnai  r(!C|idro(i.  rogistorod  and 
liconsod  as  a  mortgago  originator  nndor  tlio  .Socuro 
and  Fair  Fnrorccanont  ol  Mortgago  I. iconsing  Act  of 
201)8  (.SAI''F  Aid),  and  to  incliido  on  all  loan 
docinnonts  any  nniiiiio  idontifior  of  tho  mortgago 
originator  providod  hv  tlio  .Nationwido  Mortgago 
I.iconsing  .Systom  and  Rogistrv.  Tliat  siiction  also 
roipiiros  tho  Biinsin  to  pro.scriho  rognlations 
roquiring  dopositorv  institutions  to  ostahlish  and 
maintain  procodiiriis  dosignod  to  onsnro  and 
monitor  complianco  of  such  institutions,  including 
tlioir  snhsidiarios  and  om])lovi!os,  with  tho  .SA1'’F 
Act.  1 ILA  soction  12t)B(cj  contains  certain 
prohihitions  on  loan  originator  stoia  ing,  including 
rostrictions  on  various  componsation  practiciis.  and 
roquiros  tho  Bunsiti  to  priiscriho  rognlations  to 
proliihit  cortain  s|)ocific  stom  ing  activities. 

'-"For  oxamplo,  as  doscrihod  in  tlio  soction-hv- 
soction  analysis  of  tj  U)2().4;t(g).  I’ll.A  soction 
12t)(;(c).  adiiod  hv  soction  1414(0)  id  tho  Dodd- 
Frank  Act.  provides  tliat  a  rosidontial  mortgago  loan 
that  is  not  a  ''qnaliriod  mortgago"  mav  not  contain 
a  propaymont  iionalty.  In  addition,  soction  1471  of 
tho  Dodd-Frank  Act  ostahlishos  a  now  TII.A  soction 
12()H,  wliicli  sots  forth  appraisal  roipiironumts 
ap|)licablo  to  highor-risk  mortgages,  llio  definition 
of  "highor-risk  mortgago"  oxprosslv  o.xclndos 
qnaliliod  mortgages. 


term  ‘ijualified  mortgage,’”  as  defined 
by  'riLA  .section  129C(1))  and  the 
Bureiiu's  iinjilementing  regulations.  1.5 
D.S.C.  780-1  l(e}(4}.'^'' 

For  jiresent  jmrjio.ses,  however,  the 
definition  of  a  qualified  mortgage  is 
jierhajis  most  significant  because  of  its 
im|)lication.s  for  al)ility-to-re])ay  claims. 
'LILA  .section  129(’,(l)}(ll  jirovides  that 
“|a|nv  creditor  with  resjiect  to  any 
residential  mortgage  loan,  and  any 
assignee  of  such  loan  subject  to  liability 
under  this  title,  may  jiresume  that  the 
loan  has  met  the  lahility-to-rejiayl 
requirements  of  subsection  (aj,  if  the 
loan  is  a  qualified  mortgage.”  But  the 
statute  does  not  de.scrihe  the  strength  of 
the  presunqition  or  what  if  anything 
could  he  used  to  rehut  it.  As  discussed 
further  below,  there  are  legal  and  jjolicy 
arguments  that  sujjjfort  interjireting  the 
jiresumption  as  either  rebuttable  or 
conclusive. 

Determining  the  definition  and  scojfe 
of  ])rotection  afforded  to  qualified 
mortgages  is  the  area  of  this  ruleimiking 
which  has  engendered  jierhajis  the 
greatest  interest  and  comment.  Although 
TILA  section  129C{a)(ll  requires  only 
that  a  creditor  make  a  “reasonable  and 
good  faith  determination”  of  the 
consumer’s  “reasonable  ability  to 
rejjay”  a  residential  mortgage, 
considerable  concern  has  arisen  about 
the  actual  and  jierceived  litigation  and 
liability  ri.sk  to  creditors  and  assignees 
under  the  .statute.  Commenters  tended 
to  focus  heavily  on  the  choice  between 
a  j)re.sumj)tion  that  is  rebuttable  and  one 
that  is  conclusive  as  a  means  of 
mitigating  that  risk,  although  the  criteria 
that  ilefine  a  qualified  mortgage  are  also 
imjjortant  because  a  creditor  woidii 
have  to  jirove  status  as  a  qualifieil 
mortgage  in  order  to  invoke  any 
(rebuttable  or  conclusive}  |)re.sumj)tion 
of  comi)liance. 

In  as.sessing  the  ]K)tential  imjjacts  of 
the  statute,  it  is  imjjoitant  to  note  that 
regulations  issued  after  the  mortgage 
crisis  hut  jirior  to  the  enactment  of  the 
Dodil-Frank  Act  have  already  imjjosed 
al)ility-to-re|)ay  requirements  for  high- 
cost  and  higher-])ric,ed  mortgages  and 
created  a  jiresiunjition  of  comjiliance  for 
such  mortgages  if  the  creditor  satisfied 
certain  underwriting  and  verification 
requirements.  Sjiecifically,  under 
jn  ovisions  of  the  Board’s  2008  HOEFA 
Final  Rule  that  look  effect  in  October 
2009,  creditors  are  |)rohil)ited  from 
extending  high-cost  or  higher-])riced 
mortgage  loans  without  regard  to  the 
consumer's  ability  to  rejiay.  .See 
§  102().34(al(4).  The  rules  jjrovide  a 
jiresumjjtion  of  compliance  with  tho.se 


'-''.Son  |)ail  II.O  lor  a  discussion  ol  the  2011  QKM 
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ahility-to-rejiay  requirements  if  the 
creditor  follows  certain  ojitional 
jirocedures  regarding  underwriting  the 
loan  jiayment,  as.sessing  the  deht-to- 
income  (DTI)  ratio  or  residual  income, 
and  limiting  the  features  of  the  loan,  in 
addition  to  following  certain  jirocedures 
mandated  for  all  creditors.  .See 
§  l()2(i.34(a)(4)(iii)  and  (iv)  and 
comment  34(a)(4)(iii)-1 .  However,  the 
2008  HOEFA  Final  Rule  makes  clear 
that  even  if  the  creditor  follows  these 
criteria,  the  })resumj)tion  of  comjiliance 
is  rebuttable.  .See  comment  34(a)(4)(iiil- 
1.  The  consumer  can  still  overcome  that 
jiresumiition  by  showing  that,  desjnte 
following  the  required  and  ojitional 
jirocedures,  the  creditor  nonetheless 
disregarded  the  consumer’s  ability  to 
rejiay  the  loan.  For  exanijile,  the 
consumer  could  jiresent  evidence  that 
although  the  creditor  a.ssessed  the 
consumer’s  deht-to-income  ratio  or 
residual  income,  the  deht-to-income 
ratio  was  very  high  or  the  residual 
income  was  very  low.  This  evidence 
may  he  sufficient  to  overcome  the 
jiresumjition  of  comjiliance  and 
demonstrate  that  the  creditor  extended 
credit  without  regard  to  the  consumer’s 
ability  to  repay  the  loan. 

The  Dodd-Frank  Act  extenils  a 
reijuirement  to  asse.ss  consumers’  ability 
to  rejiay  to  the  full  mortgage  market,  and 
establishes  a  jiresumjition  usiiig  a 
different  .set  of  criteria  that  focus  more 
on  jiroduct  features  than  underwriting 
jiractices.  Further,  the  .statute 
establishes  similar  hut  slightly  different 
remedies  than  are  available  under  the 
exi.sting  requirements.  Section  1416  of 
the  Dodd-Frank  Act  amended  TILA 
section  13()(a)  to  jirovide  that  a 
consumer  who  brings  a  timely  action 
against  a  creilitor  for  a  violation  the 
ahility-to-rejiay  requirements  may  he 
able  to  recover  sjiecial  statutory 
damages  equal  to  the  sum  of  all  finance 
charges  and  fees  paid  by  the  consumer. 
The  statute  of  limitations  is  three  years 
from  the  date  of  the  occurrence  of  the 
violation.  Moreover,  as  amended  by 
.section  1413  of  the  Dodd-Frank  Act, 
TILA  section  13()(k)  jirovides  that  when 
a  creditor,  assignee,  or  other  holder 
initiates  a  foreclosure  action,  a 
consumer  may  assert  a  violation  of  the 
al)ility-to-rejiay  requirements  as  a  matter 
of  defense  hv  recoujiment  or  .setoff. 

There  is  no  time  limit  on  the  u.se  of  this 
defense,  hut  the  amount  of  recoiqnnent 
or  setoff  is  limited  with  resjiect  to  the 
sjiecial  .statutory  damages  to  no  more 
than  three  years  of  finance  charges  and 
fees.  This  limit  on  setoff  is  more 
restrictive  than  under  the  exi.sting 
regulations,  hut  al.so  exjiressly  ajijilies  to 
assignees. 


Federal  Register / Vol.  78,  No.  20/ Wednesday,  January  30.  201 3 /Rides  and  Regulations 


6505 


In  light  of  the  statutory  ainhiguities, 
complex  policy  considerations,  and 
concerns  ahont  litigation  risk,  the 
Board’s  pmposal  ma])ped  out  two 
allernatives  at  the  opposite  ends  of  a 
spectrnin  for  defining  a  (pialified 
mortgage  and  the  protection  afforded  to 
such  mortgages.  At  one  end.  the  Board’s 
Alternative  1  would  have  defined 
(pialified  mortgage  onlv  to  include  the 
mandated  statntorv  elements  listed  in 
TILA  .s(!clion  12‘)(](h)(2).  mo.st  of  which, 
as  noted  aho\’e.  relate  to  jirodnct 
featnms  and  not  to  the  underwriting 
decision  or  process  itself.  This 
alternative  would  have  jirovided 
creditors  with  a  safe  harbor  to  establish 
compliance  with  the  general  ixijiayment 
ability  nKpiirement  in  propo.sed 
§  22(i. 43(c)(1).  As  the  Board  recognized, 
this  would  provide  strong  incentives  for 
crtulitors  to  make  (pialified  mortgages  in 
order  to  minimize  litigation  risk  and 
compliance  burden  under  general 
ahilitv-to-repay  nupiirements.  hut  might 
prevent  consumers  from  seeking  redress 
for  failure  to  a.sse.ss  their  ability  to 
repay.  In  Alternative  2.  the  Board 
projio.sed  a  definition  of  (pialified 
mortgage  which  incorporated  both  the 
statutory  product  feature  restrictions 
and  additional  underwriting  elements 
drawn  from  the  general  ahility-to-repay 
reipiinanents.  as  well  as  .seeking 
comment  on  whether  to  establish  a 
specific  (leht-to-iucome  riKpiirement. 
Alternative  2  akso  .specified  that 
consumers  could  rebut  the  jiresumjition 
of  compliance  by  demonstrating  that  a 
cnulitor  did  not  adeipiately  determine 
the  consumers’  ahilitv  to  rejiav  the  loan. 
As  the  Board  recognized,  this  would 
iMitter  ensim:  that  creditors  fiillv 
evaluate  consumers’  ahilitv  to  repay 
(pialified  mortgages  and  jireserve 
consumers’  rights  to  seek  redress. 
However,  the  Board  exjiriissed  concern 
that  Alternative  2  would  jirovide  little 
incentive  to  make  (pialified  mortgages  in 
the  first  place,  given  that  the 
reipiirements  may  he  challenging  to 
satisfy  and  the  .strength  of  jirotection 
afforded  would  he  minimal. 

Overview  of  Final  Rule 

As  noted  above  and  di.scussed  in 
great(;r  detail  in  the  section-hy-.section 
analysis  below,  the  Dodd-Frank  Act 
accords  the  Bureau  significant 
discretion  in  defining  the  .sco|)e  (d.  and 
legal  protections  afforded  to.  a  (|ualifie(l 
mortgage.  In  developing  the  rules  for 
(pialified  mortgages,  the  Bureau  has 
carefully  considiired  numerous  factors, 
including  the  Board’s  projHisal  to 
implement  TILA  .section  12?)f;(h), 
comments  and  ex  parte 
communications,  current  regulations 
and  the  current  state  of  the  mortgage 


market,  and  the  implications  of  the 
(pialified  mortgage  rule  on  other  parts  of 
the  Dodd-Frank  Act.  The  Bureau  is 
acutely  aware  of  the  problematic 
practices  that  gave  rise  to  the  financial 
crisis  and  .sees  the  ahility-to-pay 
nujuirement  as  an  imjiortant  bulwark  to 
|)revent  a  nuairrence  of  those  jnactices 
by  estahlishiiig  a  floor  for  safe 
underwriting.  At  the  same  time,  the 
Bureau  is  (upially  aware  of  the  anxiety 
in  the  mortgage  market  today 
concerning  the  contimuKl  slow  jiace  of 
recovery  and  the  coniluence  of  midtijile 
major  regulatory  and  capital  initiatives. 
Although  every  indu.stry  rejiresentative 
that  has  communicated  with  the  Bureau 
acknowledges  the  importance  of 
asse.ssing  a  consumer’s  ability  to  repay 
before  extending  a  mortgage  to  the 
consumer — and  no  creditor  claims  to  do 
otherwisi; — there  is  nonetheless  a 
widesjiread  fear  about  the  litigation 
risks  associated  with  the  Dodd-Frank 
Act  ahility-to-repay  nKpiirements.  Even 
community  hanks,  deeply  ingrainiHl 
within  their  local  communities  and 
committed  to  a  relationship  lending 
model,  have  exjires.sed  to  the  Bureau 
their  fear  of  litigation.  In  crafting  the 
rules  to  implenuait  the  (pialified 
mortgage  provision,  the  Bureau  has 
sought  to  lialance  creating  new 
prot(ictions  for  consumers  and  new 
resjionsihilities  for  creditors  with 
preserving  consumers’  acce.ss  to  credit 
and  allowing  for  ajijiropriate  lending 
and  innovation. 

The  Bureau  recognizes  both  the  innul 
for  certainty  in  the  short  term  and  the 
risk  that  actions  taken  by  the  Buriaiu  in 
order  to  provide  such  certainty  could, 
over  time,  defeat  the  projihylactic  aims 
of  the  statute  or  impede  recovery  in 
various  jiarts  of  the  market.  For 
instance,  in  defining  the  criteria  for  a 
(pialified  mortgage,  the  Bureau  is  calhid 
uj)(<n  to  identify  a  class  of  mortgages 
which  can  be  presumed  to  ho  affordable. 
The  houndaries  must  he  clearly  drawn 
so  that  consumers,  creditors,  and 
secondary  market  investors  can  all 
jiroceed  with  reasonable  assurance  as  to 
whether  a  particular  loan  constitutes  a 
(pialified  mortgage.  Y(!t  the  Bureau 
h(!liey((.s  that  it  is  not  jio.ssihle  by  rule  to 
define  every  instance  in  which  a 
mortgage  is  affordable,  and  the  Bureau 
f(!ars  that  an  overly  broad  definition  of 
(pialified  mortgage  could  stigmatize 
non-(pialifie(l  mortgages  or  leave 
insufficient  iiipiidity  for  such  loans.  If 
the  definition  of  (pialified  mortgage  is  so 
broad  as  to  deter  creditors  from  making 
non-(pialifie(l  mortgages  altogetluir,  the 
regulation  would  curtail  access  to 
responsible  credit  for  consumers  and 
turn  the  Bureau’s  definition  of  a 


(pialified  mortgage  into  a  straitjacket 
.setting  the  outer  boundary  of  credit 
availability.  ’I’he  Bureau  does  not 
believe  such  a  result  would  be 
consistent  with  congre.ssional  intent  or 
in  the  best  interests  of  consumers  or  the 
market. 

'I'lie  Bureau  is  thus  attuned  to  the 
problems  of  the  past,  the  pressures  that 
(!xi.st  today,  and  the  ways  in  which  the 
market  might  return  in  the  future.  As  a 
result,  the  Bumau  has  worked  to 
establish  guideposts  in  the  final  rule  to 
make  sure  that  the  market’s  return  is 
healthy  and  sustainable  for  the  long¬ 
term.  Within  that  framework,  the 
Bureau  is  defining  (pialified  mortgages 
to  strike  a  clear  and  calibrated  balance 
as  follows: 

First,  the  final  rule  provides 
meaningful  protections  for  consumers 
while  providing  clarity  to  creditors 
about  what  they  must  do  if  they  seek  to 
invoke  the  (pialified  mortgage 
presumption  of  compliance. 

Accordingly,  the  (pialified  mortgage 
criteria  include  not  only  the  minimum 
elements  reipiired  by  the  statute — 
including  prohibitions  on  risky  loan 
features,  a  caji  on  jioints  and  fees,  and 
special  underwriting  rules  for 
adjustable-rate  mortgage.s — but 
additional  underwriting  features  to 
ensure  that  creditors  do  in  fact  evaluate 
individual  consumers’  ability  to  repay 
the  (pialified  mortgages.  3'be  (pialified 
mortgage  criteria  thus  incorporate  key 
elements  of  the  verification 
reipiirements  under  the  abilitv-to-rejiav 
standard  and  strengthen  the  consumer 
jirotections  established  by  the  ability-to- 
repay  reipiirements. 

In  particular,  the  final  ride  jirovides  a 
bright-line  threshold  for  the  consumer’s 
total  (lebt-to-income  ratio,  so  that  under 
a  (pialified  mortgage,  the  consumer’s 
total  monthly  debt  jiayments  cannot 
exceed  43  percent  of  the  consumer’s 
total  monthly  income.  The  bright-line 
threshold  for  debt-to-income  serves 
multijile  purpo.ses.  First,  it  protects 
consumer  interests  becau.se  debt-to- 
income  ratios  are  a  common  and 
important  tool  for  evaluating 
consumers’  ability  to  repay  their  loans 
over  time,  and  the  43  percent  threshold 
has  been  utilized  by  the  Federal 
Housing  Administration  (F’HA)  for  many 
years  as  its  general  boundary  for 
defining  affordability.  Relative  to  other 
benchmarks  that  are  used  in  the  market 
(such  as  GSE  guidelines)  that  have  a 
benchmark  of  30  percent,  before 
consideration  of  compensating  factors, 
this  threshold  is  a  relatively  liberal  one 
which  allows  ample  room  for 
consuiiKirs  to  (pialifv  for  an  affordable 
mortgage.  Second,  it  jirovides  a  well- 
established  and  well-understood  rule 


6506 


Federal  Register / Vol.  78,  No.  20 /Wednesday,  january  30,  201 3 /Rules  and  Regulations 


tliat  will  |)rovi(lo  eertainly  for  creditors 
and  help  to  minimize  the  j)otential  for 
disputes  and  costlv  litigation  over 
whether  a  mortgage  is  a  qualified 
mortgage.  Third,  it  allows  room  for  a 
vibrant  market  for  non-(|iialified 
mortgages  ov(;r  time.  The  Hurean 
recognizes  that  there  will  he  manv 
instances  in  which  individual 
consumers  can  afford  an  even  higher 
deht-to-income  ratio  based  on  their 
|)articular  circumstances,  although  the 
Bureau  believes  that  such  loans  are 
better  evaluated  on  an  individual  basis 
under  the  ahility-to-repay  criteria  rather 
than  with  a  blanket  presumjjtion.  The 
Bureau  also  believes  that  there  are  a 
sidficient  number  of  potential  borrowers 
who  can  afford  a  mortgage  that  would 
bring  their  deht-to-income  ratio  above 
43  percent  that  responsible  creditors 
will  continue  to  make  such  loans  as 
they  become  more  comfortable  with  the 
new  regidatory  framework.  To  preserve 
acce.ss  to  credit  during  the  transition 
period,  the  Bureau  has  also  adojUed 
temporary  mea.sures  as  di.scussed 
further  hcdow. 

The  second  major  feature  of  the  final 
rule  is  the  provision  of  carefullv 
calibrated  presumptions  of  com|)liance 
afforded  to  different  ty])e.s  of  (lualified 
mortgages.  Following  the  approach 
developed  by  the  Board  in  the  exi.sting 
ahility-to-n!pay  rules  to  distinguish 
between  prime  and  suhprime  loans,  the 
final  rule  distinguishes  between  two 
types  of  (pialified  mortgages  based  on 
the  mortgage’s  Annual  Percentage  Rate 
(APR)  ndative  to  the  Average  Prime 
Offer  Rate  (APOR).':'"  For  loans  that 
exceed  APOR  by  a  sjjecified  amount — 
loans  denominated  as  “higher-priced 
mortgage  loans” — the  final  rule  provides 
a  rebuttable  presumption.  In  other 
words,  the  creditor  is  jjresumed  to  have 
satisfied  the  ahility-to-repav 
re(]uirements,  hut  a  consumer  may  rebut 
that  pre.sumj)tion  under  carefully 
defined  circumstances.'-*'  For  all  other 
loans,  y.e..  loans  that  are  not  “higher- 
jjriced,”  the  final  rule  jirovides  a 
conclusive  jiresumption  that  the 
creditor  has  .satisfied  the  ahility-to-rejjav 
retiuirements  once  the  creditor  jjroves 
that  it  has  in  fact  made  a  (lualificul 


Al’OK  moans  "I ho  avciragc!  primo  otlca-  ralo  lor 
a  (:()mparal)lo  transaction  as  ol  tlio  dato  on  whicli 
tho  intorost  rato  for  tlio  transaction  is  sot,  as 
pul)lislio(l  1)V  tho  Ifnroau."  Tll.A  soction 
12!K:(1))(2)(I?). 

As  (lo.scril)o(l  furllior  Ixdovv.  nndor  a  (|nalifi(ul 
niortf;a{>o  with  a  rolnittaldo  prosimiption.  a 
consumor  can  lohnt  tliat  |irosnmption  hv  showing 
tliat,  in  fact,  at  tlio  tinio  tlio  loan  was  mado  tho 
consumor  did  not  havo  siifticiont  inconio  or  assots 
(otiior  than  tho  valiio  of  tho  dwolliiif;  that  socairos 
tho  transaction),  aftor  paying  his  or  hor  mortgago 
and  othor  dohts,  to  ho  ahlo  to  moot  his  or  hor  othor 
living  oxponsos  of  which  tho  croditor  was  awaro. 


mortgage.  In  otlntr  words,  the  final  rule 
provides  a  safe  harbor  from  ahility-to- 
rej)ay  chalhtnges  for  the  least  riskv  tvjje 
of  (jualifieil  mortgages,  while  providing 
room  to  rebut  the  presumption  for 
(pialified  mortgages  whose  pricing  is 
indicative  of  a  higher  level  of  risk.'-'- 
The  Burttau  helittves  tliat  this  calibration 
will  further  encourage  creditors  to 
extend  credit  resjionsihly  and  provide 
certainty  that  promotes  access  to  credit. 

The  Bureau  lielieves  that  loans  that 
fall  within  the  rebuttable  jiresumption 
category  will  he  loans  made  to 
consumers  who  are  more  likelv  to  be 
vulnerable  '■*•*  .so  that,  even  if  the  loans 
satisfy  the  criteria  for  a  qualified 
mortgage,  tho.se  consumers  should  he 
provided  the  o])j)ortunity  to  prove  that, 
in  an  individual  case,  the  creditor  did 
not  have  a  reasonable  belief  that  the 
loan  would  he  affordable  for  that 
consumer.  Under  a  (pialified  mortgage 
with  a  safe  harbor,  most  of  the  loans 
within  this  category  will  he  the  loans 
made  to  prime  borrowers  who  pose 
fewer  risks.  Furthermore,  considering 
the  difference  in  hi.storical  })erformance 
levels  between  prime  and  suhjnime 
loans,  the  Bureau  believes  that  it  is 
reasonable  to  presume  conclusivelv  that 
a  creditor  who  has  verified  a  consumer’s 
debt  and  income,  determined  in 
accordance  with  s))ecifie(l  standards 
that  the  consumer  has  a  deht-to-income 
ratio  that  does  not  exceed  43  iiercent, 
and  made  a  prime  mortgage  with  the 
product  features  ixupiired  for  a  (jualified 
mortgage  has  satisfied  its  obligation  to 
asse.ss  the  consumer’s  ability  to  repav. 
This  aiiproacli  will  provide  significant 
certainty  to  creditors  ojierating  in  the 
prime  market.  The  apjiroach  will  akso 
create  lesser  hut  still  inqiortant 
jnotection  for  creditors  in  the  suhprime 
market  who  follow  the  (pialified 
mortgage  rules,  while  jjreserving 
consumer  remedies  and  creating  strong 
incentives  for  more  responsible  lending 
in  the  part  of  the  market  in  which  the 
most  abuses  occurred  prior  to  the 
financial  crisis. 

Third,  the  final  rule  provides  a 
temporary  sjiecial  rule  for  certain 
(pialified  mortgages  to  provide  a 
transition  period  to  help  ensure  that 


'^'-Tlio  llirosliold  tor  (l(!l(!i-niinin‘'  wliicli 
Iniiilmonl  appliiis  goiioi-ally  inalcluis  tlio  llir(!slu)l(l 
tor ‘■|ii”lu!r-pi-i(:(!tl  morljia^o  loans"  imdiM- oxislinj’ 
K(!gulation  Z.  i!X(;i!|)t  tliat  tlio  riilo  doos  not  (irovido 
a  soparato.  Iii^ilior  tlirosliold  tor  jiniilio  loans.  Tlio 
l)odd-I'Tank  Act  itsoltcodil'iod  tlio  sanio  tlirosliolds 
tor  othor  pnrposos.  .S'oc  Dodd-Frank  Act  soction 
141 1.  onacting Tll,A  .soction  12tl(i((i)(d)(ii).  In 
adopting  tho  "liif’lior-pricod  niorl”a»o  loans" 
tlirosliold  in  21108.  tlio  Hoard  oxplainod  that  tho  aim 
was  to  "envoi-  tho  snliprimo  inarkot  and  s;onorally 
oxcliido  tho  iiriino  inarkot."  7.'1  FR  44.'i22.  44.132 
duly  30.  2008). 

Sf!(!  gtumrally.  ill.  at  44.133. 


sustainable  credit  will  return  in  all  parts 
of  the  market  over  time.  'I'he  temporarv 
special  rule  ex])an(ls  the  definition  of  a 
(pialified  mortgage  to  include  any  loan 
that  is  eligible  to  be  purchased, 
guaranteed,  or  insured  by  various 
Federal  agencies  or  by  the  USEs  while 
they  are  oiierating  under 
conservatorship.  This  temjiorarv 
provision  preserves  access  to  credit  in 
today’s  market  by  permitting  a  loan  that 
does  not  sati.sfy  the  43  percent  deht-to- 
income  ratio  threshold  to  nonetheless  he 
a  (pialified  mortgage  based  upon  an 
underwriting  determination  made 
pursuant  to  guidelines  created  by  the 
GSEs  while  in  con.servatorshij)  or  one  of 
the  Federal  agencies.  This  temporary 
jirovision  will  sunset  in  a  maximum  of 
.seven  years.  As  with  loans  that  satisfy 
the  43  jiercent  deht-to-income  ratio 
threshold,  (pialified  mortgages  under 
this  temjiorarv  rule  will  receive  either  a 
rehuttahle  or  conclusive  jiresumjition  of 
comjiliance  depending  ujion  the  jiricing 
of  the  loan  relative  to  AFOR.  The 
Bureau  believes  this  jirovision  will 
jirovide  sufficient  consumer  jirotection 
while  jiroviding  adeijuate  time  for 
creditors  to  adjust  to  the  new 
riKjuirements  of  the  final  rule  as  well  as 
to  changes  in  other  regulatory,  cajiital. 
and  economic  conditions. 

A  detailed  descrijition  of  the  (jualified 
mortgage  definition  is  .set  forth  below. 
Section  lOZti. 43(e)(1)  jirovides  the 
jiresumjition  of  comjiliance  jirovided  to 
qualified  mortgages.  Section 
l()2(i. 43(e)(2)  jirovides  the  criteria  for  a 
(jualified  mortgage  under  the  general 
definition,  including  the  restrictions  on 
certain  jiroduct  features,  verification 
requirements,  and  a  sjiecified  deht-to- 
income  ratio  threshold.  Section 
l()2(i. 43(e)(3)  Jirovides  the  limits  on 
jioints  and  fees  for  (jualified  mortgages, 
including  the  limits  for  smaller  loan 
amounts.  Section  l()2(i.43(e)(4)  jirovides 
the  temporary  sjiecial  rule  for  (jualified 
mortgages.  Lastly,  §1020. 43(f) 
imjilements  a  statutory  exemjition 
jiermitting  certain  halloon-jiavment 
loans  by  creditors  ojierating 
predominantly  in  rural  or  underserved 
areas  to  he  (jualified  mortgages. 

43(e)(1)  Safe  Harbor  and  Fresumjition  of 
Uomjiliance 

As  discu.ssed  above,  the  Dodd-Frank 
Act  Jirovides  a  jiresumjition  of 
comjiliance  with  the  ahility-to-rejiay 
nujuirements  for  (jualified  mortgages, 
but  the  statute  is  not  clear  as  to  whether 
that  jiresumjition  is  intended  to  he 
conclusive  so  as  to  create  a  safe  harbor 
that  cuts  off  litigation  or  a  rehuttahle 
jiresumjition  of  comjiliance  with  the 
ahility-to-rejiay  requirements.  The  title 
of  section  1412  refers  to  both  a  “safe 
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harbor  and  rebuttable  presumption,” 
and  as  discussed  below  there  are 
rtjfereiices  to  both  sale  harbors  and 
presumptions  in  other  provisions  of  the 
statute.  As  the  Board's  proj)osal 
discussed,  an  analysis  of  the  .statutory 
con.struction  and  ])olicy  im])lications 
demonstrates  that  there  are  .sound 
reasons  for  adopting  either 
interpretation.  See  70  FR  27300.  274.12- 
.1.1  (May  11. 2011). 

.S(;veral  asjiects  of  the  statutory 
structuni  favor  a  safe  harbor 
interpnitation.  Fir.st.  'I’lLA  section 
120(;(h)(l)  states  that  a  creditor  or 
assignee  may  presume  that  a  loan  has 
"met  the  requirements  of  subsection  (a), 
if  the  loan  is  a  (pialitnul  mortgage.” 

TILA  .section  129(^(a)  contains  the 
general  ahility-to  r(!])ay  requirement, 
and  also  a  .set  of  specific  underwriting 
criteria  that  mu.st  he  considered  by  a 
creditor  in  a.ssessing  the  consumer's 
rej)ayment  ability.  Rather  than  stating 
that  the  jiresumption  of  compliance 
a])])lie.s  only  to  'I'lLA  .section  129(;(a)(l) 
for  the  general  ahility-to-repay 
nHiuirements,  it  aj)pear.s  (Congress 
intended  creditors  who  make  (pialified 
mortgages  to  he  j)re.sumed  to  comply 
with  both  the  ahilitv-to-rej)av 
nupiirements  and  all  of  the  sjjecific 
underwriting  criteria.  .Second.  TILA 
section  129(;(h)(2)  does  not  define  a 
(|ualified  mortgage;  as  reepiiring 
compliance  with  all  of  the  underwriting 
crit(;ria  of  the  general  ahility-to-repay 
standard.  Therefore,  unlike  the 
a|)j)roach  found  in  the  2008  HOFFA 
F'inal  Rule,  it  apjiears  that  meeting  the 
criteria  for  a  (pialified  mortgage  is  an 
alternative  way  of  establishing 
compliance  with  all  of  the  ahilitv-to- 
nipay  riiquirements.  which  could 
suggest  that  meciting  the  (pialified 
mortgage  criteria  conclusively  sati.sfiiis 
tlui.se  requiniments.  In  other  words. 
giv(;n  that  a  (pialified  mortgage  satisfies 
the  ahility-to-repay  nupiirements.  one 
could  assume  that  meeting  the  (jualified 
mortgage  definition  conclusivelv 
(;stahlish(;s  comjiliance  with  those 
r(;(piir(;ments. 

In  addition,  TILA  section 
129(;(h)(3)(B).  which  provides  the 
Bureau  authority  to  revi.se,  add  to.  or 
subtract  from  the  (|ualifi(;(i  mortgage 
criteria  uj)on  making  certain  findings,  is 
titled  "Revision  of  .Safe  Harbor  Criteria.” 
F’urther,  in  section  1421  of  the  Dodd- 
F’rank  Act,  Omgre.ss  in.structed  the 
(lovernment  Accountahilitv  Office  to 
i.s.sue  a  study  on  the  effiict  “on  the 
mortgage  market  for  m()rtgag(;.s  that  are 
not  within  the  safe  harbor  provided  in 
the  annmdments  made  by  this  subtitle.” 

C(;rtain  ])olicy  considerations  also 
favor  a  .safe  harlior.  Treating  a  (pialified 
mortgage  as  a  safe  harbor  provides 


greater  l(;gal  certainty  for  creditors  and 
.secondary  market  jiarticipants  than  a 
rehiittahle  jn'esiimption  of  compliance. 
Increased  liigal  certainty  may  benefit 
consumers  if  as  a  result  creditors  an; 
encouraged  to  make  loans  that  .satisfy 
the  (pialified  mortgage  crit(;ria,  as  such 
loans  cannot  have  certain  riskv  f(;atiir(;s 
and  have  a  cap  on  upfront  costs. 

Flirt hermon;.  increa.siid  certainty  may 
result  in  loans  with  a  lowiir  cost  than 
would  he  charged  in  a  world  of  l(;gal 
uncertainty.  Tims,  a  .safe  harbor  may 
also  allow  creditors  to  provide 
consumers  additional  or  mon;  affordable 
acciiss  to  cnidit  by  reducing  their 
(;xp(;ct(;(l  total  litigation  co.sts. 

Qn  the  ()th(;r  hand,  there  are  also 
several  asjiects  of  the  statutory  .structure 
that  favor  int(;rpreting  (iiialiluid 
mortgage  as  cmating  a  rehiittahle 
priisiimption  of  compliance.  With 
r(;.s])(;ct  to  statutory  con.struction,  TILA 
S(;cti(m  129(>(t))(l)  .stat(;.s  that  a  creditor 
or  assigmie  “may  jinisiime”  that  a  loan 
has  met  the  rejiayment  ability 
niipiirement  if  the  loan  is  a  (pialified 
mortgage.  As  the  Board’s  jiroposal  notes, 
this  could  suggest  that  originating  a 
(pialified  mortgage  provides  a 
presumption  of  comjiliance  with  the 
repayment  ability  reipiireimints.  which 
the  consumer  can  rebut  with  evidence 
that  the  cniditor  did  not,  in  fact,  make 
a  good  faith  and  niasonahle 
(hitermination  of  the  consumer's  ahilitv 
to  repay  the  loan.  .Similarlv,  in  the 
smaller  loans  provisions  in  TILA  .siiction 
129('.(h)(2)(D),  C-ongniss  instruct(;(i  the 
Bur(;au  to  adjust  the  points  and  files  cap 
for  (pialified  mortgages  “to  jiermit 
lenders  that  extend  smaller  loans  to 
meet  the  reiiiiirements  of  the 
jiresiiinjition  of  compliance”  in  TILA 
.section  129C(1))(1).'-'^  As  noted  above, 
the  2008  HOEPA  F'inal  Rule  also 
contains  a  rebuttable  jiresumption  of 
compliance  with  resjiect  to  the  ahility- 
to-repay  reipiiremenls  that  currently 
ajjply  to  high-cost  and  higher-priced 
mortgages. 

The  legislative  history  of  the  Dodd- 
Frank  Act  may  also  favor  interjireting 
“qualified  mortgage’’  as  a  rehiittahle 
jiresiimption  of  compliance.  As 
de.scrihed  in  a  joint  comment  letter  from 
several  consumer  advocacy  groiqis,  a 
])rior  version  of  Dodd-Frank  Act  title 
XIV  from  2007  contemjilated  a  dual 
track  for  liahilitv  in  litigation:  a 
riihiittahle  presumption  for  creditors  and 
a  safe  harbor  for  secondary  mark(;t 


In  prtjscrihin*’  such  riilos.  the  Hurciiu  is  to 
consider  llio  polinitial  impact  ol  snch  rules  on  rural 
arcsis  and  other  areas  where  home  valims  an;  lower. 
This  provision  did  not  appear  in  (sirlim'  versions  ol 
title  XIV  ol  the  Dodd-Frank  Act,  so  there  is  no 
legislative  history  to  explain  the  ii.sci  of  the  word 
“priisnmption"  in  this  context. 


participants.'-*'’  That  draft  legislation 
would  have  jirovided  that  critditors, 
assignees,  and  siiciiriti/.ers  could 
presume  compliance  with  the  ahility-to- 
ritpay  provision  if  the  loan  m(;t  certiiin 
niiptirements.' ■*'*  However,  the 
])r(;sumption  of  conqiliance  would  have 
Ixten  r(;hutt;il)fi;  only  against  the 
creditor,  tiffectively  entating  a  .safe 
harbor  for  assigmies  and  s(;curitiz(;rs.' *^ 
The  cajition  “.safe  harbor  and  riihiittahle 
presumjition”  appears  to  have 
originated  from  the  2007  version  of  the 
l(;gi.slation.  The  2009  v(;r.sion  of  the 
fiigislation  did  not  contain  this  dual 
track  apjiroach.'-*'*  Instead,  the  language 
simply  stat(;d  that  creditors,  assigneiis, 
and  securitizers  “may  pni.siime”  that 
(pialified  mortgagiTS  satisfied  ahilitv-to- 
rejiay  riiipiirements,  without  specifying 
the  nature  of  the  iiresumption. '  *"  The 
committee  report  of  the  2009  hill 
(fiiscrihed  the  provision  as  (;,stahlishing 
a  “limit(;(l  .safe  harbor”  for  qiialifiiid 
mortgagiis,  whifi;  also  stating  that  “the 
presumption  can  he  riihutted.”  This 
siiggiists  that  (Congress  contiimplated 
that  (pialified  mortgag(;.s  would  niceive 
a  nihiittahle  jiresiimption  of  comjiliance 
with  the  ahility-t()-r(;])ay  jirovisions. 
notwithstanding  Congr(;.ss’s  use  of  the 
term  “safe  harbor”  in  the  heading  of 
section  129(;(h)  and  elsewhere  in  the 
statute  and  fiigislative  hi.storv. 

Tluire  are  also  poliev  r(;a.s()ns  that 
favor  intei'in'eting  “(pialified  mortgage” 
as  a  nihuttahle  presumption  of 
compliance.  Thi;  ultimate  aim  of  the 
statutory  provisions  is  to  assure  that, 
hefori;  making  a  mortgage  loan,  the 
creditor  makes  a  (fiitermination  of  the 
consumer’s  ability  to  nijiay.  No  matt(;r 
how  many  elements  the  Bureau  might 
add  to  the  definition  of  (pialified 
mortgage,  it  .still  would  not  be  possible 
to  define  a  class  of  loans  which  ensured 
that  every  consumer  within  the  cla.ss 
could  iKice.ssarily  afford  a  particular 
loan.  In  light  of  this,  interpreting  the 
statute  to  jirovide  a  safe  harbor  that 
precludes  a  consumer  from  challenging 
the  creditor’s  determination  of 
repayment  ahilitv  seems  to  raise 


'  '■’.Sec  Mortgage  Kolbriii  and  Anti-l’i'(Hlaloi'v 
l,(!iuling  Act  ol  2(107.  11. R.  ;i(ll.S.  llOlh  Cong.  (2007). 

'  "'.S'c’c  ll.R.  .'1015  S2():i.  .S|)i!cil'ically.  that  prior 
\-<!rsion  olTitlo  XIV  would  have;  createxi  two  tvpos 
ot(pialiriod  inortgago.s:  (1)  a  ■■(pialitiod  mortgage." 
which  inchidiHl  loans  with  prime  interest  rates  or 
goven  nment  insured  VA  or  FHA  loans,  and  (2)  a 
■'(lualified  .sale  harhor  morlgag(!."  which  met 
umha  wriling  standards  and  loan  term  restrictions 
similar  to  the  detinition  ol  (pialified  mortgage 
eventually  codified  at  Tll.A  section  1 2<1C(I))(2). 

Id. 

'  "’.See  Mortgage  Reform  and  Anti-I’redatorv 
Lending  Act  of  2000.  1  l.R.  1 72H. 

'  ‘■'.S'eeH.R.  1728  §20:1. 

'■"’Mortgage  Reform  and  Anti-l’i'edatorv  Lending 
Act  of  2000.  II.  Rejit.  No.  04.  Illth  Cong.,  at  48 
(2000). 
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tensions  with  the  re(|uireniont  to 
(leterinine  re])ayinent  al)ility.  In 
contrast,  interpreting  a  (jualified 
mortgage  as  providing  a  rel)uttal)le 
presumption  of  compliance  would 
l)etter  ensure  that  creditors  consider 
each  consumer’s  al)ility  to  repay  the 
loan  rather  than  only  .satisfying  the 
(jualified  mortgage  criteria. 

The  Hoard’s  l^roj)osal 

As  desc:rihed  al)ove,  in  light  of  the 
.statutory  ambiguity  and  competing 
policy  considerations,  the  Hoard 
proj)o.sed  two  alternative  definitions  for 
a  (jualified  mortgage,  which  generally 
re|)r(;s(mt  two  ends  of  the  .s])(;ctrum  of 
l)os.sihle  definitions.  Alternative  1 
would  have  ajjjjlied  only  the  Sjjecific 
r(!(|uirements  li.sted  for  (jualified 
mortgages  in  TILA  section  129C(h)(2), 
and  would  have  provided  creditors  with 
a  safe  harbor  to  establish  coiujjliance 
with  the  general  rejjayment  ability 
nKjuirement  in  j)roj)()S(;(l  §  226.43(c)(1). 
Alternative  2  woidd  have  rerjuired  a 
(jualified  mortgage  to  satisfy  the  sjjecific 
nujuiiHanents  li.sted  in  the  TILA  .section 
12nC(h)(2),  as  well  as  additional 
nujuirements  taken  from  the  general 
ahility-to-rej)ay  standard  in  juojjosed 
§  226.43(c)(2)  through  (7).  Alternative  2 
would  have  jjrovided  a  rehiiltahle 
j)r(!sumj)ti()n  of  conijjliance  with  the 
ahilitv-to-rej)av  rerjuirements.  Although 
the  Hoard  sj)ecifically  jjrojjosed  two 
alternative  (jualified  mortgage 
definitions,  it  also  .sought  comment  on 
other  aj)j)roaches  by  soliciting  comment 
on  other  alternative  definitions.  The 
Board  also  sjjecifically  solicited 
comment  on  what  criteria  should  he 
included  in  the  definition  of  a  (jualified 
mortgage  to  ensure  that  the  definition 
jjrovides  an  incentive  to  creditors  to 
make  (jualified  mortgages,  while  also 
ensuring  that  consumers  have  the  ability 
to  rejjay  those  loans.  In  jjarticidar,  the 
Board  sought  comment  on  whetluir  the 
(jualified  mortgage  definition  shordd 
re(juire  consideration  of  a  consumer’s 
deht-to-income  ratio  or  residual  income, 
including  wheth(!r  and  how  to  include 
a  (juantitative  standard  for  the  deht-to- 
income  ratio  or  residual  income  for  the 
(jualified  mortgage  definition. 

Comments 

Gmierally,  numerous  indu.strv  and 
otluu'  commenters,  including  some 
members  of  Congrrjss,  .snj)j)orted  a  higal 
safe  harbor  while  consunnn'  groujis  and 
oth(;r  conummters,  including  an 
association  of  State  hank  regidators, 
.suj:)j)orte(l  a  ndnittahle  j)r(;.sumj)tion. 
However,  as  described  l)elow, 
commenters  did  not  nec(?.ssarily  sujjjjort 
the  two  alternative  juojjosals 
sjKicifically  as  drafted  by  the  Hoard.  For 


instance,  a  significant  numl)(!r  of 
industry  commenters  advocated 
incorj)orating  the  general  ahility-to- 
rejjay  r(Hjnirem(!nts  into  the  (jualified 
mortgage  definition,  while  jnoviding  a 
safe  harbor  for  those  loans  that  m(;t  the 
enhanced  standards.  And  a  coalition  of 
industry  and  consumer  a(tvo(:at(!s 
j)r(!sente(l  a  juojjosal  to  the  Huihuui  that 
woidd  have  j)r()vi(le(l  a  tiered  ajijiroach 
to  defining  a  (jualified  mortgage.  Under 
the  first  tier,  if  the  consumer’s  back-end 
deht-to-income  (total  deht-to-income) 
ratio  is  43  jiercent  or  less,  the  loan 
would  h(!  a  (jualified  mortgage,  and  no 
other  tests  would  he  nujuired.  Under  the 
second  ti(^r,  if  the  consumer’s  total  deht- 
to-income  ratio  is  more  than  43  j)ercent, 
the  creditor  would  aj)j)ly  a  series  of  le.sts 
related  to  the  consumer’s  front-end 
deht-to-income  ratio  (housing  deht-to- 
income),  stability  of  income  and  jjast 
j)ayment  history,  availability  of  reserves, 
and  residual  income  to  determine  if  a 
loan  is  a  (jualified  mortgage. 

("oiunients  in  favor  of  safe  harbor. 
Industry  commenters  strongly 
sujjjjorted  a  legal  .safe  harbor  from 
liability  for  (jualified  mortgages.  Tluise 
commimters  believe  that  a  broad  safe 
harbor  with  clear,  bright  lines  would 
jirovide  certainty  end  clarity  for 
creditors  and  assignees.  Uenerallv, 
industry  commenters  argued  that  a  .safe 
harbor  is  needed  in  order:  (i)  'I’o  ensure 
creditors  make  loans,  (ii)  to  ensure  the 
availability  of  and  access  to  affordable 
credit  without  increasing  the  costs  of 
borrowing:  (iii)  to  jiromote  certainty  and 
saleability  in  the  secondary  market,  and 
(iv)  to  contain  litigation  risk  and  costs 
for  creditors  and  assignees. 

Generally,  although  acknowledging 
ambiguities  in  the  statutory  language, 
industry  commenters  argued  that  the 
statute’s  intent  and  legislative  history 
in(licat(!  that  (jualified  mortgages  are 
meant  to  he  a  legal  safe  harbor,  in  lieu 
of  the  ahility-to-rej)ay  .standards. 

Industry  commenters  argued  that  a  safe 
harbor  would  best  ensure  safe,  well- 
documented.  and  jnojierly  underwritten 
loans  without  limiting  the  availability  of 
credit  or  increasing  the  costs  of  credit  to 
con.sumers.  Many  industry  commenters 
asserted  that  a  legal  safe  harbor  from 
liability  would  ensure  access  to 
affordable  credit.  Other  industry 
commenters  argued  that  a  safe  harbor 
ultimately  benefits  consumers  with 
increased  acce.ss  to  credit,  reduced  loan 
fees  and  interest  rat(!,s,  and  less-risky 
loan  features.  In  contrast,  various 
industry  commenters  contended  that  a 
rebuttable  jn'e.sumj)tion  would  not 
jnovide  enough  certainty  for  creditors 
and  the  secondary  market.  Gommenters 
argued  that  if  creditors  cannot  easily 
ascertain  wln^lher  a  loan  .satisfies  the 


ahility-to-rej)ay  rerjuirements,  creditors 
will  either  not  make  loans  or  will  jiass 
the  co.st  of  uncertain  legal  ri.sk  to 
consumers,  which  in  turn  would 
increase  the  cost  of  borrowing. 

Nnmerons  industry  commenters 
argued  for  a  legal  safe  harbor  hecau.se  of 
the  liahiliti(?s  of  an  al)ility-lo-rej)ay 
violation  and  the  co.sts  associated  with 
ahility-t()-rej)ay  litigation.  Generally, 
commenters  argued  that  a  rebuttable 
j)re.sumj)lion  for  (jualified  mortgages 
would  invite  more  extensive  litigation 
than  neces.sary  that  will  result  in  greater 
costs  being  borne  bv  all  consumers. 
Gommenters  emj)hasize(l  the  relatively 
severe  jjenalties  for  ahility-to-rej)ay 
violations  under  the  Dodd-Frank  Act, 
including  enhanced  damages,  an 
extended  three-year  statute  of 
limitations,  a  recoujunent  or  .set-off 
jirovision  as  a  defen.se  to  foreclosure, 
and  new  enforcement  authorities  by 
State  attorneys  general.  In  addition, 
assignee  liabilities  are  anijdified 
because  of  the  recoujjinent  and  set-off 
jirovision  in  TILA  section  13()(k). 
Gommenters  asserted  that  the  increa.sed 
costs  as.sociated  with  litigation  could 
make  coiujiliance  too  co.stly  for  smaller 
creditors,  which  woidd  reduce 
conijietition  and  credit  availability  from 
the  market.  In  jiarticular,  community 
hank  trade  a.ssociation  commenters 
argued  that  the  Bureau  should  adoj)!  a 
.safe  harbor  for  (jualified  mortgage  loans 
and  include  bright-line  rerjuirements  to 
jjrotect  community  hanks  from  litigation 
and  ease  the  comj)liance  burden. 
Ultimately,  community  hank  trade 
association  commenters  stated  that  few. 
if  any,  hanks  would  risk  providing  a 
mortgage  that  only  has  a  rebuttable 
j)re.sumj)li()n  attached. 

Industry  commenters  generally 
believed  that  a  r(d)uttahle  j)resumj)tion 
would  increase  the  incidence  of 
litigation  because  any  consumer  who 
defaults  on  a  loan  would  he  likely  to  sue 
for  recoil jjinent  in  foreclosure. 
Gommenters  were  also  concerned  about 
frivolous  challenges  in  court  as  well  as 
heightened  scrutiny  by  regulators.  In 
jiarticular,  a  credit  union  as.sociation 
commenter  sujijiorted  a  .safe  harbor 
hecau.se  of  concerns  that  a  rebuttable 
jiresimijition  would  cau.se  credit  unions 
to  he  faced  with  significant  amounts  of 
frivolous  foreclosure  defense  litigation 
in  the  future.  In  addition  to  increa.sed 
incidence  of  litigation,  industry 
commenters  and  other  interested  jiarties 
argued  that  the  estimated  costs  of 
litigation  under  a  rebuttable 
jiresunijition  would  he  overly 
burdensome  for  creditors  and  assignees. 
Some  commenters  and  interested  parties 
jire.sented  estimates  of  the  litigation 
costs  associated  with  claims  alleging  a 


Federal  Register/ Vol.  78,  No.  20/ Wednesday,  )amiary  30,  201 3 /Rules  and  Regnlalions 


6509 


violation  of  the  ahility-to-rej)ay 
n?(|iiirements.  For  exainj)le,  one 
indii.strv  trade  association  connnenter 
estimated  that  tin;  attorney’s  fees  for  a 
claim  involving  a  (inalified  mortgage 
under  a  safe  harbor  would  cost  .S.'tO.OOO, 
compared  to  .S.IO.OOt)  for  a  claim  under 
a  rebuttable  pnisnmption.  That 
connnenter  jjrovidcal  a  separate 
estimation  from  a  law  firm  that  the 
attorneys'  fees  to  the  cnsditor  will  he 
approximately  .S2(i.()t)0  in  ca.ses  where 
the  matter  is  dispo.sed  of  on  a  motion  to 
dismi.ss,  whereas  the  fees  for  the  cost  of 
a  fidl  trial  conhl  niach  .Sl.'iS.OtK).  That 
connnenter  asserted  that  safe  harbor 
claims  are  more  likely  to  he  dismissed 
on  a  motion  to  dismiss  than  the 
nihuttahle  presumption. 

An  industry  commenter  and  other 
interested  parties  argued  that  the 
estimated  costs  to  creditors  associated 
with  litigation  and  j)enalties  for  an 
ahility-to-re|)ay  violation  could  he 
substantial  and  provided  illustrations  of 
costs  under  the  jjroposal.  noting 
potential  cost  e.stimates  of  the  |)o.s.sihle 
statutory  damages  and  attorney’s  fees. 

For  exam|)le.  the  total  estimated  co.sts 
and  damages  ranged  h(;tween 
a])|)roximately  .S7().()l)()  and  .StlO.OOO 
depending  on  various  assum|)tions. 
such  as  the  intenist  rate  on  a  loan  or 
whether  the  ])re.sumj)tion  of  compliance 
is  conclusive  or  rebuttable. 

Indu.stry  commenters  also  generally 
argued  that  a  safe  harbor  would  ])romote 
acce.ss  to  credit  because  creditors  would 
Imj  more  willing  to  extend  cnulit  where 
they  receive  protections  under  the 
.statutory  scheme.  One  industry  traile 
association  commenter  cited  the  2008 
HOEFA  Final  Rule,  which  provided  a 
rebuttable  ])resum})tion  of  com])liance 
with  the  requirement  to  consider  a 
consumer’s  repayment  ability  upon 
meeting  certain  criteria,  as  causing  a 
significant  droj)  in  higher-priced 
mortgage  loan  originations,  and 
suggested  that  access  to  general 
mortgage  credit  would  be  similarly 
ni.stricted  if  the  final  rule  adoj)t.s  a 
rebuttable  presumjjtion  for  the  market 
as  a  whole.  A  larg(5  hank  commenter 
similarly  noted  the  lack  of  lending  in 
the  higher-|)riced  mortgage  space  since 
the  2008  HOEFA  Final  Rule  took  effect. 

In  addition  to  the  licpiidity  constraints 
for  non-(]ualified  mortgages, 
commenters  argued  that  the  liahilitv  and 
damages  from  a  potential  ahility-to- 
re|)ay  TILA  violation  wouhl  he  a 
disincentive  for  a  majority  of  creditors 
to  make  non-qnalified  mortgage  loans. 
Fnrth(;r.  some  commenters  suggested 
that  creditors  could  face  reputational 
risk  from  making  non-(]ualified 
mortgage  loans  because  consumers 
would  view  them  as  “inferior”  to 


(inalified  mortgagi;s.  Otluir  commenters 
argued  that  reducing  the  prot(;ctions 
affonhul  to  qualified  mortgages  coidd 
cause  creditors  to  act  more 
conservatively  and  nistrict  credit  or 
result  in  the  denial  of  cnulit  at  a  higher 
rate  and  incniase  the  co.st  of  credit. 

Many  commenters  argued  that  the  most 
serious  effects  and  inqiacts  on  the 
availability  and  cost  of  cnulit  would  he 
for  minority,  low-  to  moderate-income, 
and  first-time  borrowers.  Tluirefore. 
industry  coinnKuiters  believed  that  a 
bright-line  safe  harbor  would  provich; 
the  strongest  incentive  for  creditors  to 
provide  sustainable  mortgage  credit  to 
the  wid(!.st  array  of  (inalified  consumers. 
Furthermonc  one  industry  trade 
a.ssociation  (UJinmenter  argued  that  mM 
providing  strong  incentives  for  creditors 
would  diminish  the  possibility  of 
recovery  of  the  housing  mark(5t  and  the 
nation’s  (jconomy. 

Industry  commenters  also  (ixpressed 
concerns  regarding  secondary  mark(it 
considerations  and  assigmu;  liability. 
Coinimiuters  urged  the  Bunuiu  to 
consider  commercial  litigation  costs 
associated  with  the  contractually 
luuiuired  repurchase  (‘‘put-hack’’]  of 
loans  sold  on  the  .secondarv  market 
wlum!  there  is  litigation  over  Iho.se 
loans,  as  well  as  the  risk  of  (jxtended 
ior(u;l()sur(!  timeliiuis  hecan.se  of  ongoing 
al)ility-t()-repay  litigation.  Industry 
commenters  assruted  that  a  safe  harbor 
is  critical  to  promote  sahuihility  of  loans 
in  the  secondary  market.  In  particular. 
th(;y  stat(ul  that  clarity  and  (uu  tainty 
provi(l(ul  by  a  safe  harbor  would 
promote  efficiencies  in  the  secondary 
market  because  investors  in  .sruairitized 
re.sid(!ntial  mortgage  loans  (mortgage 
hacked  s(u:nrili(!s.  or  MBS)  could  he 
more  (uu  tain  that  they  are  not 
purchasing  compliance  risk  along  with 
their  inv(!stments.  Commenters  asserted 
that  without  a  .safe  harbor,  the  njsulting 
unc(!rtainty  would  eliminate  the 
efficiencies  provided  by  secondary  sale 
or  .securitization  of  loans.  By  extension, 
comment(!rs  claimed  that  the  cost  of 
borrowing  for  consumers  woidd 
ultimately  incr(;a.se.  Large  hank 
commenters  stated  that  although  they 
might  originate  n()n-(iualifie(l  mortgage 
loans,  the  numlxjr  would  he  relatively 
small  and  held  in  jxnifolio  luicause  they 
believe  it  is  unlikely  that  n()n-(iualifie(l 
mortgage  loans  will  lx;  saUiahle  in  the 
.s(H:()n(lary  market.  (Generally,  industry 
commenters  a.ssert(!d  that  creditors, 
r(!gar(lless  of  size,  would  !)(>  unwilling  to 
risk  (jxposure  outside  the  (pialified 
mortgage  space.  One  large  hank 
commenter  stated  that  the  2008  HOEFA 
Final  Rule  did  not  cr(;ate  a  (kdense  to 
fonjclosure  again.st  a.ssigmxjs  for  the  life 


of  the  loan,  as  (lo(is  the  Dodd-Frank 
Act’s  al)ility-to-rej)ay  |)r()vi.sion.s. 
Accordingly,  indu.stry  commenters 
.strongly  .sup])()rt(!(l  broad  coverage  of 
(jualified  mortgages,  as  noted  above. 

Comimaiters  a.ssert(Hl  that  the 
s(M:()n(lary  market  will  demand  a  “.saf(! 
harbor”  for  (piality  assurance  and  risk 
avoidance.  If  the  mgnlatory  framework 
does  not  provide  a  .safe  harbor, 
commenters  asserted  that  inve.stors 
would  iHHiuire  creditors  to  agree  to 
additional,  strict  representations  and 
warranties  when  a.ssigning  loans. 
(Contracts  between  loan  originators  and 
.secondary  market  purchasers  often 
nKpiire  originators  to  r(!]mrcha.se  loans 
should  a  loan  p(;rform  jioorly,  and  the.se 
commenters  exp(!ct  that  future  contracts 
will  include  provisions  related  to  the 
ahility-to-repay  rule.  Commenters  a.s.s(!rt 
that  the  risks  and  co.sts  associated  with 
additional  jiotential  ])nt-l)ack.s  to  the 
creditor  would  inciHuise  liability  and 
risk  to  creditors,  which  would 
ultimately  increase  the  co.st  of  credit  to 
consumers.  Furthermore,  commenters 
contended  that  if  the  rule  is  too  onerous 
in  its  a])i)lication  to  the  .s(!con(lary 
market,  then  the  .secondary  market 
|)artici pants  may  ])urcha.se  fewer  loans 
or  increase  pricing  to  account  for  the 
additional  risk,  such  as  is  now  the  case 
for  high-co.st  mortgagcis. 

Commenters  n()t(!(l  that  the  risks 
associated  with  assignee  liability  are 
heightened  by  any  vagueness  in 
standards  in  the  rule.  One  .s(x:on(larv 
market  i)urchaser  commenter  argiuul 
that  a  ((ihuttahle  ])re.sum])tion  would 
])re.sent  challeng(!s  because  purcha.sers 
(or  as.signe(is)  are  not  ])art  of  the 
origination  pr()C(;.ss.  It  is  not  feasible  for 
jjurchasers  to  evaluate  all  of  the 
considerations  that  went  into  an 
underwriting  (hicision,  so  they  must  rely 
on  the  creditor’s  re])res(!ntations  that  the 
loan  was  originated  in  comjjliance  with 
aj)plicahle  laws  and  the  ])nrchaser’s 
nniuirements.  However,  assignees  may 
have  to  defend  a  creditor’s  umhu'writing 
(Uicision  at  any  time  during  the  life  of 
the  loan  because  there  is  no  statute  of 
limitations  on  raising  the  failure  to 
make  an  ahility-to-repay  determination 
as  a  defense  to  foreclosure.  The 
commenters  argued  that  defending  these 
cas(!s  would  he  difficult  and  costly,  and 
that  such  burdens  would  he  reduced  by 
safe  harbor  pr()t(;cti()n.s. 

(hinnwnis  in  favor  of  inbiiitnbln 
prosumption  ofcoin})lianco.  Consumer 
grouj)  commenters  generally  urged  the 
Bunxui  to  adopt  a  rehuttahle 
])r(;.sumj)tion  for  (pialified  mortgages. 
Commenters  argued  that  Congress 
intended  a  rehuttahle  presumption,  not 
a  safe  harbor.  In  jiarticular,  commenters 
contended  that  the  Dodd-Frank  Act’s 
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legislative  history  and  statutory  text 
.strongly  siijjport  a  rebuttable 
presumption,  (louuueuters  noted  that 
the  statute  is  designed  to  strike  a  fair 
balance  between  market  incentives  and 
market  disci])line,  as  well  as  a  balance 
b(!tween  consumers’  legal  rights  and 
exce.ssive  exposure  to  litigation  risk  for 
creditors,  (lommentms  asserted  that  the 
purpose;  of  the  (pialified  mortgage 
designation  is  to  foster  snstainal)le 
lending  j)roducts  and  prai:tices  built 
u))on  sound  product  design  and  sensible 
underwriting.  To  that  end,  a  rebuttable 
presumption  would  accomplish  the  goal 
of  encouraging  creditors  to  originate 
loans  that  meet  the  qualified  mortgage 
definition  while  assuring  consumers  of 
significantly  gr(;ater  protection  from 
abusive  or  ineffective  underwriting  than 
if  a  safe  harbor  were  adopted.  Consumer 
group  commenters  contended  that 
(jualified  mortgages  can  earn  and 
deserve  the  trust  of  both  consumers  and 
investors  only  if  they  carrv  the 
assurance  that  they  are  soundly 
designed  and  jiroperly  underwritten. 
Many  consumer  group  commenters 
asserted  that  a  rebuttable  presumption 
woidd  provide  better  protections  for 
t:onsnmers  as  well  as  improving 
.safeguards  against  widespread  risky 
leiuling  while  belj)ing  ensure  that  there 
would  be  no  shortcuts  on  common 
•sense  underwriting.  They  argued  that  a 
legal  safe  harbor  could  invite  abusive 
lending  because  consumers  will  have  no 
legal  recourse.  Several  commenters  also 
asserted  that  no  (]ualified  mortgage 
definition  coidd  coverall  contingencies 
in  which  such  abuses  could  oc:cur. 

Some  commenters  argued  that  a  legal 
•safe  harbor  would  leave  consumers 
unj)rotected  against  abuses,  such  as 
those  as.sociated  with  simultaneous 
liens  or  from  inadequate  consideration 
of  (;mployment  and  inc:ome.  An 
association  of  State  bank  regulators 
favored  a  rebuttable  jiresumption 
becau.se.  although  a  rebuttable 
pr(;.sumj)tion  provides  less  legal 
protection  than  a  safe  harbor,  a 
rebuttable  ])resumption  encourages 
institutions  to  consider  repayment 
factors  that  are  jiart  of  a  sound 
underwriting  proce.ss.  That  commenter 
contended  that  a  creditor  should  not  be 
granted  blanket  jjrotection  from  a 
foreclosure  defense  of  an  abilitv-to- 
repay  violation  if  the  creditor  failed  to 
consider  and  verify  such  crucial 
information  as  a  consumer’s 
em|)loyment  status  and  credit  history, 
for  exanqile.  On  this  point,  the 
rebuttable  jjresiimption  propo.sed  by  the 
Board  would  reejuire  creditors  to  make 
individualized  determinations  that  the 
consumer  has  the  ability  to  repay  the 


loan  based  on  all  of  the  underwriting 
factors  li.sted  in  the  general  ability-to- 
rej)ay  standard. 

Consumer  groiq)  commenters 
observed  that  a  r(;buttal)le  presumption 
woidd  better  ensure  that  cr(;ditors 
actually  consider  a  consumer’s  ability  to 
repay  the  loan.  Consumer  group 
commenters  also  assertiid  that  the  goals 
of  .safe,  sound,  sustainable  mortgage 
lending  and  a  balanced  .system  of 
accountability  are  best  served  bv  a 
rebuttable  presumption  l)(;cause 
consumers  should  be  able  to  put 
evidence  before  a  court  that  tlie 
creditor’s  consideration  and  verification 
of  the  consumer’s  ability  to  rejiay  the 
loan  was  unreasonable  or  in  bad  faith. 

I'o  that  end,  a  rebuttable  presumption 
would  allow  the  consumer  to  assert  that, 
de.s])ite  complying  with  the  criteria  for 
a  (jualified  mortgage  and  the  ability-to- 
rejiay  standard,  the  creditor  did  not 
make  a  reasonable  and  good  faith 
determination  of  the  consumer’s  ability 
to  repay  the  loan.  Witbout  this 
accountability,  commenters  argued  that 
the  Dodd-Frank  Act’s  effectiveness 
would  be  undermined. 

Ultimately,  consumer  grouj) 
commenters  beliiived  that  a  rebuttable 
])resum])tion  would  not  exacerbate 
current  i.ssues  with  cr(;dit  access  and 
availability,  but  would  instead  allow 
room  for  honest,  efficient  competition 
and  affordable  cnidit.  Uonsumer  group 
commenters  generally  contended  that 
the  fear  of  litigation  and  estimated  costs 
and  risks  as.sociated  with  ability-to- 
repay  violations  are  overstated  and 
ba.sed  on  misunder.standing  of  the  extent 
of  exposure  to  'I’lLA  liability,  tlonsumer 
groiqi  commenters  and  some  ex  parte 
communications  asserted  that  the 
potential  incidence  of  litigation  is 
relatively  .small,  and  therefore  liabilitv 
cost  and  risk  are  minimal  for  any  given 
mortgage  creditor.  kAir  example, 
consumer  group  comnK;nter.s  asserted 
that  there  are  significant  jiractical 
limitations  to  consumers  bringing  an 
ability-to-repay  claim,  suggesting  that 
few  distressed  homeowners  would  be 
able  to  obtain  legal  representation  often 
necessary  to  mount  a  successfnl  rebuttal 
in  litigation.  Consumer  groiqis  provided 
piircentages  of  borrowers  in  foreclosure 
who  an;  represented  bv  lawyers,  noting 
the  difficulty  of  bringing  a  'I’lLA 
violation  claim,  and  addressed  e.stimates 
of  litigation  costs,  such  as  attorneys’ 
fees.  Consumer  groups  provided 
estimates  of  the  number  of  cases  in 
foreclosure  and  the  percentage  of  cases 
that  involve  'I’lLA  claims,  such  as  a 
claim  of  rescission. 

Furthermore,  consumer  grouji 
commenters  argued  that  the  three- vear 
cap  on  enhanced  damages  (equal  to  the 


sum  if  all  finance  charges  and  fees  paid 
by  the  consum(;r  within  three  years  of 
consummation)  for  violation  of  the 
ability-to-repay  requirements  limits 
litigation  risk  significantly.  Commenters 
contended  that,  as  a  general  rule,  a  court 
is  more  likely  to  find  that  the  ability-to- 
repay  determination  at  consummation 
was  not  reasonable  and  in  good  faith  the 
earlier  in  the  process  a  default  occurs, 
and  at  that  jioint  the  amount  of  interest 
paid  by  a  consumer  (a  component  of 
eidianced  damages)  will  be  relatively 
.small.  Commenters  argued  that  the 
longer  it  takes  a  con.sumer  to  default,  the 
harder  the  burden  it  will  be  for  the 
consumer  to  show  that  the  default  was 
reasonably  predictable  at  consummation 
and  was  cau.sed  by  improper 
underwriting  rather  than  a  sub.seipient 
income  or  expense  shock;  moreover, 
even  if  the  consumer  can  surmount  that 
burden,  the  amount  of  damages  is  .still 
caj)})ed  at  three;  years’  worth  of  jiaid 
interest.  In  addition,  con.sumer  grouj) 
commenters  contend(;d  that  the 
])enalties  to  which  creditors  could  be 
subject  on  a  finding  of  failure  to  meet 
the  ability-to-re])ay  reijuirements  would 
not  be  so  injurious  or  even  so  likelv  to 
be  a])|)lied  in  all  but  the  most  egregious 
situations  as  to  imjjo.se  any  meaningful 
ri.sk  u])on  creditors. 

Moreover,  many  consumer  grouj) 
commenters  ob.serv(;d  that  creditors  that 
comj)ly  with  the  rules  and  ensure  that 
their  loan  originators  are  using  sound, 
well  documented  and  verified 
underwriting  will  bi;  adequatelv 
j)rotected  by  a  rebuttable  j)resumj)tion. 

Final  Rule 

As  de.scribed  above,  the  j)re.sumj)tion 
afforded  to  qualified  mortgages  in  the 
final  rule  balances  con.sumers’  abilitv  to 
invoke  the  j)rotections  of  the  Dodd- 
Frank  Act  scheme  with  the  need  to 
create  sufficient  certainty  to  j)romote 
acce.ss  to  credit  in  all  j)arts  of  the 
market.  Sj)ecifically.  the  final  rule 
j)rovide.s  a  .safe  harbor  with  the  abilitv- 
to-rej)ay  requirements  for  loans  that 
mei;t  the  (jualified  mortgage  criteria  and 
j)ose  the  least  risk,  while  j)r()viding  a 
r(;buttable  j)resumj)tion  for  “bigber- 
j)riced”  mortgage  loans,  defined  as 
liaving  an  APR  that  (;xc(;i;d.s  AFOR  by 

1.. ')  j)ercentage  j)oints  for  fir.st  liens  and 

3.. ')  j)ercentage  points  for  second 
liens.'  *'  The  final  rub;  al.so  sj)ecificallv 
defin(;.s  the  grounds  on  which  the 
j)r(;.sumj)tion  accorded  to  more 
(;xj)ensive  (jualified  m()rtgag(;s  can  be 
r(;butt(;d.  In  issuing  this  final  rule,  the 


Kor  tin;  roitsons  discusstul  ahovo  in  Iho  soclion- 
l)y-s(!(;tion  aiialy.sis  ot*?  l()2(i.4a(l))(4).  tlio  liiiroaii 
(l(K!.s  not  adopt  a  soparato  throsliold  for  jumlH)  loans 
in  tho  liighor-pricod  covorod  transaction  dolinition 
for  purposes  of  i?  l()2().43(i!)ll ). 


Federal  Register / Vol.  78,  No.  20/ Wednesday,  January  30,  201 3 /Rides  and  Regulations 


6511 


Bureau  has  drawn  on  tlie  exjierienees 
from  the  current  aliilitv-to-repay 
provisions  that  apply  to  higher-priced 
mortgagiis.  de.scrihed  above.  Bas(;d  on 
the  difference  in  historical  jierforinanci! 
levels  h(!tween  jirinie  and  suhprime 
loans,  the  Bureau  believes  that  this 
ap|)roach  will  provide  significant 
certainty  to  creditors  while  pniserving 
consumer  remedies  and  creating  strong 
incentives  for  more  responsible  lending 
in  the  part  of  the  market  in  which  the 
most  abuses  occurred  prior  to  the 
financial  crisis. 

In  issuing  this  final  rule,  the  Bureau 
carefully  considered  the  comments 
received  and  the  interpretive  and  jiolicv 
considerations  for  providing  qualified 
mortgages  either  a  safe  harbor  or 
rebuttable  presumption  of  compliance 
with  the  repayment  ability 
re(]uirements.  For  the  reasons  set  forth 
by  the  Board  and  discussed  above,  the 
Bureau  finds  that  the  .statutory  language 
is  ambiguous  and  does  not  mandate  a 
particular  apju'oach.  In  adopting  the 
final  rule,  the  Bureau  accordinglv 
focused  on  which  interpretation  would 
b(!st  jiromote  the  various  jiolicy  goals  of 
the  statute,  taking  into  account  the 
Bureau's  authoritv,  among  other  things, 
to  make  adjustments  and  exceptions 
nece.ssary  or  projKM'  to  effectuate  the 
jjurjioses  of  TILA,  as  amended  bv  the 
I3odd-Frank  Act. 

niscoiiniging  iinsafa  undf^rnriling.  .As 
described  in  part  11  above,  the  abilitv-to- 
repay  provisions  of  the  Dodd-Frank  Act 
were  codified  in  response  to  lax  lending 
terms  and  ])ractices  in  the  mid-2()()0’s. 
which  hid  to  increased  foreclosures, 
jiarlicularly  for  subjirime  borrowers. 

The  statutory  underwriting 
reipiirements  for  a  (jualified  mortgage — 
for  example,  the  requirement  that  loans 
be  underwritten  on  a  fully  amortized 
basis  using  the  maximum  interest  rate 
during  the  first  five  vears  and  not  a 
teaser  rate,  anil  the  requirement  to 
consider  and  verify  a  consumer’s 
income  or  asset.s — will  help  jjrevent  a 
return  to  such  lax  lending.  So,  too.  will 
the  reijuirement  that  a  consumer’s  debt- 
to-income  ratio  (including  mortgage- 
related  obligations  and  obligations  on 
simultaneous  second  liens)  not  exceed 
42  jiercent.  as  discussed  further  below. 

Notwithstanding  the.se  re(]uirements, 
however,  the  Bureau  recognizes  that  it 
is  not  jiossible  to  define  by  a  bright-line 
rule  a  class  of  mortgages  as  to  which  it 
will  always  be  the  case  that  each 
individual  consumer  has  the  ability  to 
rejiay  his  or  her  loan.  I’hat  is  esjiecially 
true  with  respect  to  sub])rime  loans.  In 
many  cases,  the  pricing  of  a  sub])rime 
loan  is  the  result  of  loan  level  price 
adjustments  (istablished  by  the 
.secondary  market  and  calibrated  to 


defanlt  risk.  Furthermore,  the  .sub])rime 
segment  of  the  market  is  comprised  of 
borrowers  who  tend  to  be  less 
sojihisticated  ami  who  have  few(!r 
options  availabh;  to  them,  and  thus  are 
more  su.sc(!])tibh!  to  being  victimiztul  by 
liredatory  lending  jiractices.  The 
historical  performance)  of  suhprime 
loans  bears  all  this  out.'  The  Bureau 
concludes,  therefore,  that  for  subprime 
loans  there  is  reason  to  impose 
heightened  standards  to  ])rotect 
consumers  and  otherwise  promote  the 
policies  of  the  .statute.  Accordingly,  the 
Bureau  believes  that  it  is  im])ortant  to 
afford  consumers  the  o])])ortunitv  to 
rebut  the  ]U'esum])tion  of  compliance 
that  a])])lie.s  to  cjualified  mortgages  with 
regard  to  higher-priced  mortgages  by 
showing  that,  in  fact,  the  creditor  did 
not  have  a  good  faith  and  reasonable 
belief  in  the  consumer’s  reasonable 
ability  to  re])ay  the  loan  at  the  time  the 
loan  was  made. 

These  same  considerations  lead  to  the 
oppo.site  result  with  respect  to  ])rime 
loans  which  satisfy  the  recpiirements  for 
a  cjualified  mortgage.  The  fact  that  a 
con.sumer  rec.eives  a  jirime  rate  is  itself 
inclic:ative  of  the  ab.senc;e  of  any  inclicaa 
that  woidcl  warrant  a  loan  level  juicu) 
adjustment,  and  thus  is  suggestive  of  the 
c;c)n.sumer’s  ability  to  rejcay.  I  listoric:allv. 
])rime  rate  loans  have  jierformed 
significantly  better  than  subjiriine  rate 
loans  and  the  jirime  segment  of  the 
market  has  been  subject  to  fewer 
abuses. Moreover,  recjuiring  caeditors 
to  jirove  that  they  have  satisfied  the 
cjualified  mortgage  recjuirements  in 
order  to  invoke  the  jiresninjilion  of 
c;omj)lianc:e  will  it.self  ensure  that  the 
loans  in  cjnestion  do  not  c:ontain  certain 
risky  features  and  are  underwritten  with 
carefid  attention  to  c:on.sumers’  debt-to- 
income  ratios.  Acc;orciingly,  the  Bureau 
believes  that  where  a  loan  is  not  a 
higher-j)ricecl  covered  transaction  and 
meets  both  the  jiroclucd  and 
underwriting  recjuirements  for  a 
cjualified  mortgage,  there  are  sidficient 
grounds  for  c:onclucling  that  the  caoditor 
had  a  reasonable  and  good  faith  belief 
in  the  c:onsumer’s  ability  to  rejjay  to 
warnuit  a  safe  hiu  bor. 

This  aj)j)rc)ac:h  carefidly  balanc;e.s  the 
likelihood  of  c:onsumers  needing  redress 

I''()r  (!Xiiinpt(!.  (Icilii  Iroin  itic  MiiA  (loliiK|UiMii;y 
siirvoy  stiow  llial  sinioiis  (l(!tin(|ii(!iu:v  ralas  lor 
coinaaitioiiiil  priino  mortgaf^os  aviaa^od  rouglily  2 
porciMil  troin  Iil!l8  llii'Oiif>li  201  1  and  pixikcul  at  7 
piirotnil  lollowin^  IIk!  rocont  liousing  collapso.  In 
contrast,  tlu;  scnions  dolinipKnicv  rates  av(!raf;i!d  111 
|)i!rcont  over  the  sanio  irca  iod.  In  late  2t)00.  it 
peaked  at  over  SO  |ierc(!nt."  Mortga<;e  Hankers 
Association.  AVdiono/  Dt'linqiwncy  Survey.  I'or  a 
discussion  otilie  hi.storical  perldrinance  ol 
snhpriine  loans,  see  2008  IIOId’A  I’inal  Rule.  78  FK 
44.'j22.  44!j24-2(>  ()uly  SO.  2008). 

"'See  id. 


with  the  jiotential  benefits  to  both 
consumers  and  induslrv  of  retluc:ing 
unc:ertainty  c;onc:erning  the  new  regime. 
To  the  extent  that  the  rule  reduces 
litigation  risk  c:onc:erns  for  j)rime 
cjualified  mortgages,  consumers  in  the 
jirime  market  may  benefit  from 
enhanced  comjietition  (although,  as 
discsissed  below,  the  Bureau  believes 
litigation  co.sts  will  be  small  and 
manageable  for  almost  all  creditors).  In 
jiarticailar,  the  Bureau  believes  that 
larger  caeditors  may  exjiand 
coi  resjiondent  lending  relationshijis 
with  smaller  banks  with  resjiect  to 
jirime  cjualified  mortgages.  Larger 
ca'editors  may  also  relax  currently 
restrictive  caeclit  overlays  (creclitor- 
caoated  underwriting  requirements  that 
go  beyond  (iSE  or  agenc:y  guidelines), 
thereby  inca'easing  acaaiss  to  credit. 

.Scope  of  rebuttable  presumption.  In 
light  of  the  heightened  jjrotecdions  for 
subjirime  loans,  the  final  ride  al.so 
carefully  defines  the  grounds  on  which 
the  j)re.sumj)tion  that  ajijilies  to  higher- 
jjricecl  qualified  mortgages  cam  be 
rebutted.  The  Bureau  believes  that  this 
feature  is  caiticad  to  ensuring  that 
ca'editors  have  sufficient  incamtives  to 
jjrovide  higher-j)rica)cl  cjualified 
mortgages  to  cainsumers.  (oven  the 
hi.storical  recaird  of  abuses  iu  the 
subjirime  market,  the  Bureau  believes  it 
is  jiarticadarly  imjiortant  to  ensure  that 
camsumers  are  able  to  acaaiss  cjualified 
mortgages  in  light  of  their  jiroduct 
feature  resiriedions  and  other 
j)rc)tec:tions. 

.Sj)ecifically.  the  final  rule  defines  the 
standard  by  which  a  caiicsumer  may 
rebut  the  jiresumjition  of  camijilianca) 
afforded  to  higher-jjricaid  qualified 
mortgages,  and  ju'ovicles  an  examj)le  of 
how  a  camsumer  may  rebut  the 
j)re.sumj)tion.  As  de.scaibed  below,  the 
final  rule  jirovides  that  cainsumers  may 
rebut  the  jiresumjition  with  regard  to  a 
higher-j)rica)cl  covered  transaction  bv 
showing  that,  at  the  time  the  loan  was 
originated,  the  consumer’s  incamie  and 
debt  obligations  left  insufficaent  residual 
incamie  or  assets  to  meet  living 
exjienses.  The  analysis  would  camsicler 
the  camsumer’s  monthly  jiayments  on 
the  loan,  mortgage-related  obligations, 
and  anv  simultaneous  loans  of  whic;h 
the  ca'edilor  was  aware,  as  well  as  any 
recairring,  material  living  exjienses  of 
whic.h  the  caoditor  was  aware. 

The  Bureau  believes  the  rebuttal 
standard  in  the  final  ride  ajijirojiriately 
balancais  the  cainsnmer  jirotecdion  and 
acce.ss  to  ca'edit  csinsiderations 
desca  ibed  above,  'rids  standard  is 
ismsistent  with  the  standard  in  the  2008 
IIOEFA  Final  Rule,  and  is  sjiecified  as 
the  exclusive  means  of  rebutting  the 
jiresumjition.  (Commentary  to  the 
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exi.sting  rule  provides  as  an  examiile  of 
how  its  ])resiiniption  may  he  rel)ulte(l 
that  the  consumer  could  show  “a  very 
liigh  deht-to-iucome  ratio  and  a  very 
limited  residual  income.’'  Under  the 
definition  of  (pialified  mortgage  that  the 
13iirean  is  adopting,  however,  the 
creditor  generally  is  not  entitled  to  a 
])resnmption  if  the  deht-to-income  ratio 
is  “very  high.”  As  a  result,  the  Bureau 
is  focusing  the  standard  for  rehutting  the 
])resnmption  in  the  final  rule  on 
whether,  (les])it(!  meeting  a  deht-to- 
income  test,  the  consumer  nonetheless 
had  insufficient  residual  income  to 
cover  the  consumer's  living  expenses. 
The  Bureau  believes  this  standard  is 
sufficiently  broad  to  jjrovide  consumers 
a  reasonable  ojjportunity  to  demonstrate 
that  the  creditor  did  not  have  a  good 
faith  and  reasonable  belief  in  the 
consumer’s  rejjayment  ability,  despite 
meeting  the  prerecpdsites  of  a  qualified 
mortgage.  At  the  same  time,  the  Bureau 
believes  the  rebuttal  standard  in  the 
final  rule  is  sufficiently  clear  to  jjrovide 
certainty  to  creditors,  investors,  and 
Hignlators  about  the  standards  by  which 
the  presumj)tion  can  successfully  Ik; 
challenged  in  cases  where  creditors 
have  correctly  followed  the  (pialified 
mortgage  requirements. 

Several  commenters  rai.sed  concerns 
about  the  use  of  oral  evidence  to 
inqieach  the  information  contained  in 
the  loan  file.  For  example,  a  consumer 
may  .seek  to  show  that  a  loan  does  not 
meet  the  requirements  of  a  (pialified 
mortgage  by  relying  on  information 
jirovided  orally  to  the  creditor  or  loan 
originator  to  establish  that  the  deht-to- 
income  ratio  was  miscalculated. 
Alternatively,  a  consumer  may  seek  to 
show  that  the  creditor  should  have 
known,  ha.se(l  iqKm  facts  di.sclosed 
orally  to  the  creditor  or  loan  originator, 
that  the  consumer  had  insufficient 
residual  income  to  he  able  to  afford  the 
mortgage.  The  final  rule  does  not 
preclude  the  use  of  such  oral  evidence 
in  al)ility-to-rej)ay  cases.  The  Bureau 
believes  that  courts  will  determine  the 
weight  to  he  given  to  such  evidence  on 
a  case-hv-case  basis.  To  exclude  such 
evidence  acro.ss  the  hoard  would  invite 
abuses  in  which  consumers  could  he 
misled  or  co(!r(:e(l  by  an  imscnqjulous 
loan  originator  into  k(;ejnng  certain  facts 
out  of  the  written  njcord. 

IJligdiion  risks  and  access  to  cwdit.  In 
light  of  the  continuing  and  wi(les|)r(;a(l 
concern  about  litigation  risk  under  the 
Dodd-Frank  Act  njgime,  the  Bunxiu,  in 
the  course  of  developing  the  fraiiKnvork 
(hiscrihed  above,  carefully  analyzed  the 
im])acts  of  potential  litigation  on  non- 
(pialified  mortgages,  any  qualifi(!(l 
mortgages  with  a  ixihuttahle 
presumption,  and  any  qualified 


mortgagees  with  a  safe  harbor.  The 
Bureau  also  consi(l(;re(l  sejcondary 
mark(!t  dynamics,  including  the 
potential  impacts  on  creditors  from 
loans  that  the  s(;c()n(larv  market  “puts 
hack”  on  the  originators  Ixicause  of 
ahility-to-repay  litigation.  The  Bnnnm’s 
amdysis  is  descrilMul  in  (hitail  in  the 
s(!cti()n  l()22(h)(2)  analysis  under  part 
VII;  the  results  of  that  analysis  heljjed 
to  shape  the  calibrated  approach  that 
the  Bunxm  is  adopting  in  the  final  rule 
and  suggest  that  the  mortgage  market 
will  he  able  to  absorb  litigation  risks 
umhir  the  ride  without  jeopardizing 
access  to  credit. 

Specifically,  as  discussed  in  the 
section  1()22(1))(2)  analysis  under  part 
VII.  the  Bur(!au  believes  that  even 
without  the  benefit  of  any  presumption 
of  compliance,  the  actual  incriiase  in 
costs  from  the  litigation  risk  a.ssociate(l 
with  ahility-to-pay  requirements  would 
he  (pdte  modest.  This  is  a  function  of 
the  relatively  small  ninnher  of  potential 
claims,  the  relatively  small  size  of  those 
claims,  and  the  relatively  low  likelihood 
of  claims  lanng  filed  ami  snccessfnlly 
jno.secuted.  The  Bureau  notes  that 
litigation  likely  would  arise  only  when 
a  consumer  in  fact  was  unable  to  repav 
the  loan  (/.e.  was  .seriously  (lelimpient  or 
had  (lefault(!(l),  and  even  then  oidy  if 
the  consunuir  elects  to  assert  a  claim 
and  is  able  to  secure  a  lawyer  to  provide 
repre.sentation;  the  consumer  can 
pr(;vail  only  upon  proving  that  the 
creditor  lackrul  a  rea.sonahle  and  good 
faith  belief  in  the  consumer’s  ability  to 
rejiay  at  consummation  or  failed  to 
consi(l(;r  the  .statutory  factors  in  arriving 
at  that  belief. 

The  rebuttable  j)resum])ti()n  of 
comjiliance  being  afforded  to  (pialified 
mortgages  that  are  higher-priced  reduces 
the  litigation  risk,  and  hence  the 
potential  transaction  co.sts,  still  further. 
As  described  above,  the  Bureau  has 
crafted  the  presumption  of  compliance 
being  afforded  to  suhj)rime  loans  so  that 
it  is  not  materially  different  than  the 
presumption  that  exists  today  under  the 
2008  HOEPA  Final  Rule.  Indeed,  the 
Bureau  is  defining  with  more 
particularity  the  requirements  for 
rebutting  this  jiresumption.  No  evidence 
has  been  preseided  to  ihe  Bureau  to 
sugge.st  that  the  jiresumjition  under  the 
2008  HOEPA  Final  Rule  has  led  to 
significant  litigation  or  to  any 
distortions  in  the  market  for  higher- 
jiriced  mortgages.  As  noted  above, 
commenters  noted  the  lack  of  lending  in 
the  higher-jiriced  mortgage  space  since 
the  2008  HOEPA  Final  Rule  look  effect, 
hut  the  Bureau  is  unaware  of  evidence 
suggesting  the  low  lending  levels  are  the 
result  of  the  Board’s  rule,  as  compared 
to  the  general  state  of  tlu!  economy. 


uncertainty  over  mnltijile  regulatory 
and  capital  initiatives,  and  other  factors. 

Relative  to  the  Dodd-Frank  Act,  the 
Bureau  notes  that  the  existing  regiiiK! 
already  provides  for  attormiys’  fees  and 
the  same  remedies  again.st  creditors  in 
affirmative  ca.ses,  and  actually  provides 
for  greater  remedies  again.st  creditors  in 
foreclosure  dehiiise  situations. 
Nevertheless,  the  incidence  of  claims 
under  the  existing  ahility-to-rej)ay  rules 
for  high-cost  and  higher-pri(;(;(l  loans 
and  analogous  Stale  laws  is  relatively 
low.  The  Bureau’s  analysis  .shows  that 
cost  estimates  remain  modest  for  both 
loans  that  are  not  (pialified  mortgages 
and  loans  that  are  qualified  mortgages 
with  a  rebuttable  presumption  of 
conqiliance,  and  even  more  so  for 
qualified  mortgages  with  a  safe  harbor. 

The  Bureau  recognizes,  ofcour.se,  that 
under  the  Dodd-F’rank  Act  ahility-to- 
repay  i^rovisions.  a  consumer  can  assert 
a  claim  against  an  assignee  as  a  “defense 
by  recouinnent  or  set  off”  in  a 
foreclosure  action.  There  is  no  time 
limit  on  the  use  of  this  defense,  hut  the 
consumer  cannot  recover  as  special 
.statutory  damages  more  than  three  years 
of  finance  charges  and  fees.  To  the 
extent  this  leads  to  increased  litigation 
potential  with  respect  to  (pialified 
mortgages  as  to  which  the  presumption 
of  compliance  is  rehuttahle,  this  may 
cause  creditors  to  take  greater  care  when 
underwriting  the.se  riskier  products  to 
avoid  ])()tential  pnt-hack  risk  from 
investors.  The  Bureau  believes  that  this 
is  jirecisely  what  Congress  intended — to 
create  incentives  for  creditors  to  engage 
in  sound  underwriting  and  for 
.secondary  market  investors  to  monitor 
the  (piality  of  the  loans  they  buy — and 
that  these  incentives  are  |)arti(:ularly 
warranted  with  resjiect  to  the  suhjirime 
market. 

At  the  same  time,  the  Bureau  does  not 
believe  that  the  potential  as.signee 
liability  with  respect  to  higher-priced 
(pialified  mortgages  will  preclude  such 
loans  from  being  sold  on  the  secondary 
market.  Specifically,  in  analyzing 
impacts  on  the  .secondary  market  the 
Bureau  notes  that  investors  are 
purchasing  higher-priced  mortgage 
loans  that  are  subject  to  the  exi.sting 
ahility-to-re])ay  requirements  and 
pre.su m])t ion  of  compliance  and  that  the 
GSEs  have  already  incorporated  into 
their  contracts  with  creditors  a 
repre.sentation  and  warranty  designed  to 
provide  investor  jnotection  in  the  event 
of  an  al)ility-to-re])ay  violation.  The 
Bureau  agrees  with  indu.stry  and 
.secondary  market  particijiant 
commenters  that  investors  will  likely 
reipdre  creditors  to  agree  to  similar 
representations  and  warranties  when 
assigning  or  .selling  loans  under  the  new 
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rule  because  secondary  market 
participants  will  not  want  to  be  held 
accountable  for  ability-to-rej)ay 
compliance  which  investors  will  view 
as  the  UKsponsibility  of  the  creditor.  For 
prime  loans,  this  may  rej)re.sent  an 
incremental  risk  «>f  pnt-hack  to 
creditors,  given  that  such  loans  are  not 
subject  to  the  curnmt  regime,  hut  those 
loans  are  being  |)rovided  a  safe  harbor 
if  they  are  (lualitled  mortgages.  For 
suh|)rime  (higher  risk)  loans  it  is  not 
clear  that  there  is  any  incnanental  risk 
ImwoucI  that  whicli  cixists  today  under 
the  Board's  ride.  There  are  akso  some 
administrative  costs  a.s.sociated  with 
sncli  "jnit-hacks"  (e.g..  costs  associated 
with  the  process  of  putting  hack  loans 
from  the  issuer  or  insurer  or  servicer  on 
Inlialf  of  the  securitization  trust  to  the 
creditor  as  a  result  of  the  ahility-to- 
repay  claims),  hut  those  exists  are 
unlikely  to  he  material  for  cpialifieci 
mortgages  suhjecl  to  the  rehuttahle 
lire.snmjition  and  will  not  affecl  either 
the  pricing  of  the  loans  or  the 
availability  of  a  scicxindary  market  for 
the.se  loans. 

In  sum,  the  Bureau  has  crafted  the 
calibrated  presumptions  to  ensure  that 
these  litigation  and  .secxmclarv  market 
impac;ts  do  not  jeojiardize  acxxiss  to 
c:reclit.  With  regard  to  suhprime  loans, 
there  is  .some  possibility  that  creditors 
who  are  less  sophisticxited  or  less  able 
to  hc;ar  any  litigation  risk  may  elecl  to 
refrain  from  engaging  in  suhprime 
lending,  hut  as  discxisscxl  hedow,  the 
Bureau  believes  that  there  are  sufficient 
cTculitors  with  the  cxipahilities  of  making 
responsible  suhprime  loans  so  as  to 
avoid  signinexmt  adverse  impact  on 
c:redit  availability  in  that  market. 

Specific  provisions.  For  the  reasons 
discxisscid  above,  in  §  l()2(i. 43(e)(1).  the 
Burciau  is  providing  a  safe  harbor  and 
rehuttahle  presumption  with  the  ahility- 
to-rejiay  recpiirements  for  loans  that 
meet  the  definition  of  a  cpialifieci 
mortgage.  As  explained  in  cximment 
43(e)(l)-l.  §  l()2().43(c)  reejuires  a 
creditor  to  make  a  rea.sonahle  and  good 
faith  determination  at  or  before 
cxmsiimmation  that  a  cxinsiimer  will  he 
able  to  repay  a  cxivered  transaclion. 
.Seclion  102(5. 43(e)(l)(i)  and  (ii)  provide 
a  safe  harbor  and  rcshuttahle 
presnmjition  of  cximpliancx;, 
respectively,  with  the  repayment  ahility 
recpiirements  of  §  l()2(5.43(c:)  for 
creditors  and  assignees  of  cxivered 
transaclions  that  satisfy  the 
recpiirements  of  a  cjiialified  mortgage 
under  §  102(5. 43(e)(2).  (e)(4),  or  (f). 

.Seclion  l()2(5.43(e)(l  )(i)  jirovides  a 
.safe  harbor  for  cpialifieci  mortgages  that 
are  not  higher-pricxul  cxivered 
transaclions.  by  stating  that  a  creditor  or 
assignee  of  a  cpialifieci  mortgage  as 


defined  in  S  102(5.43(e)(2),  (e)(4),  or  (f) 
that  is  not  a  higher-jiricxul  cxivered 
tran.saction,  as  defined  in 
§  102(5.43(h)(4),  cximplies  with  the 
rejiavment  ahilitv  recpiirements  of 
§102(5.43(c;).  Comment  43(e)(l )(i)-l 
clarifies  that,  to  cpialifv  for  the  .safe 
harbor  in  ^  102(5.43(e)(l  )(i).  a  cxivered 
tran.saction  must  meet  the  recpiirements 
of  a  cpialifieci  mortgage  in 
§  l()2(5.43(e)(2),  (e)(4).  or  (f)  and  mn.st 
not  he  a  higher-pricxul  cxivered 
transaclion.  as  defined  in 
§102(5.43(h)(4). 

For  cpialifieci  mortgages  that  are 
higher-jiricxul  cxivered  transaclions, 

§  l()2(5.43(e)(l  )(ii)(A)  |ircivicles  a 
rehuttahle  presumjition  of  cximpliancx; 
with  the  repayment  ahility 
rcKpiirements.  That  seclion  provides  that 
a  creditor  or  assignee  of  a  cpialifieci 
mortgage  as  defined  in  §  102(5. 43(e)(2). 

(e) (4),  or  (f)  that  is  a  higher-priced 
cxivered  transaclion,  as  defined 

§  l()2(5.43(h)(4),  is  jiresumed  to  cximply 
with  the  repayment  ahility  recpiirements 
of  §  l()2(5.43(c:).  .Seclion 
l()2(5.43(e)(l )(ii)(B)  provides  that  to 
rebut  the  presumption  of  cximpliancx;.  it 
must  he  jircivc;!!  that,  desjiitc;  mc;c;ting 
the  rc;cpiirc;mc;nts  of  §  l()2(5.43(e)(2). 

(c;)(4).  or  (f),  the  creditor  did  not  make 
a  rc;ascinahlc;  and  good  faith 
clc;tc;rminaticin  of  the  consumer’s 
rc;paymc;nt  ability  at  the  time  of 
exmsummation,  by  showing  that  the 
cxinsumer’s  incxime,  clc;ht  obligations, 
alimony,  c:hilcl  sn]i]icirt,  and  the 
cxinsumer's  monthly  jiayment 
(including  mcirtgagc;-rc;latc;cl  obligations) 
on  the  cxivered  transaclion  and  on  any 
simultaneous  loans  of  whic:h  the 
creditor  was  aware  at  cxinsiimmation 
would  leave  the  cxinsnmer  with 
insufficnent  residual  incxime  or  a.ssets 
cither  than  the  value  of  the  dwelling 
(including  any  real  property  attached  to 
the  dwelling)  that  seciircis  the  loan  with 
whic;h  to  mc;c;t  living  c;xpenses, 
incducling  any  recuirring  and  material 
non-debt  obligations  of  whic:h  the 
c:rc;ditcir  was  aware  at  the;  time  of 
cxinsummation. 

(ximment  43(c;)(l)(ii)-l  c:larific;.s  that  a 
c;rc;clitcir  or  assignee  of  a  cpialifieci 
mortgage  under  ^  1()2(5.43(c;)(2),  (c;)(4),  or 

(f)  that  is  a  highc;r-]iricx;d  cxivered 
tran.saclion  is  jiresumed  to  c.omjily  with 
the  rejiayment  ahility  recjiiirements  of 

l()2(5.43(c:).  To  rc;hut  the  |irc;.sum|ition, 
it  must  he  jiroven  that,  desjiite  mc;c;ting 
the  standards  fora  cjiialified  mortgage; 
(including  either  the  clc;ht-tci-incximc; 
standard  in  §  l()2(5.43(c;)(2)(vi)  or  the 
standards  of  one  of  the  c;ntitic;.s  sjic;cific;d 
in  §  l()2(5.43(c;)(4)(ii)),  the  creditor  did 
not  have  a  rc;a.scinahlc;  and  good  faith 
hc;lic;f  in  the  cxinsumc;r'.s  rejiayment 
ahility.  To  rebut  the  jiresuinjition,  it 


must  he  jiroven  that,  dcisjiite  meeting 
the  standards  for  a  cjualified  mortgage 
(including  either  the  deht-to-incxime 
.standard  in  ^  1()2(5.43(c;)(2)(vi)  or  the 
standards  of  one  of  the  entities  sjieclfied 
in  S  l()2(5.43(c;)(4)(ii)),  the  cxeciitor  did 
not  have  a  rea.sonahle  and  good  faith 
belief  in  the  cxinsumer’s  rc;jiaymc;nt 
ahility.  .Sjiecdfically.  it  iiui.st  he  jiroven 
that,  at  the  time  of  cxinsummation.  based 
on  the  information  available  to  the 
cxeditor,  the  consumer’s  income,  debt 
obligations,  alimonv,  child  snjijiort,  and 
the  consumer’s  monthly  jiayment 
(including  mortgage-relatcul  obligations) 
on  the  cxiveixul  transaction  and  on  any 
simultaneous  loans  of  which  the 
c:reditor  was  aware  at  cxinsummation 
would  lc;ave  the  cxinsnmer  with 
insufficient  residual  incxime  or  assets 
other  than  the  value  of  the  dwelling 
(including  any  real  jircijicirty  attaciied  to 
the  dwelling)  that  secuires  the  loan  with 
whic:h  to  meet  living  exjienses, 
including  any  recuirring  and  material 
non-deht  obligations  of  whicii  the 
c;rc;ditcir  was  aware  at  the  time  of 
cxinsmumation,  and  that  the  c.reclitcir 
thc;rc;hv  did  not  make  a  reasonable  and 
good  faith  clc;tc;rmination  of  the 
cxinsumer’s  rejiayment  ahility.  The 
cximment  also  jirovides,  by  way  of 
examjile.  that  a  cxinsnmer  may  rciliut  the 
jiresumjition  with  evidencx; 
dcimonstrating  that  the  consumcir’s 
residual  incxime  was  insufficient  to  mc;c;t 
living  c;xjic;n.sc;.s.  siic:h  as  food,  c:lothing, 
gasoline,  and  luialth  c;arc;,  including  the 
Jiayment  of  ri;curring  medic.al  c;xjiensc;s 
of  whii:h  the  c:rc;ditor  was  aware  at  the 
time  of  c:on.suuunation.  and  after  taking 
into  acxxiunt  the  cxinsumer’s  assets  other 
than  the  value  of  the  dwelling  secairing 
the  loan,  such  as  a  .savings  acc:onnt.  In 
addition,  the  longer  the  jieriod  of  time 
that  the  cxinsnmer  has  demonstrated 
ac:tual  ahility  to  rejiay  the  loan  by 
making  timely  jiayinents,  without 
modification  or  acx;onuucidation,  after 
consummation  or,  for  an  adjustable-rate 
mortgage,  after  recxist,  the  less  likelv  the 
cxinsnmer  will  he  able  to  rc;hut  the 
jiresuinjition  based  on  insnffic:ic;nt 
residual  incxime  and  jircivc;  that,  at  the 
time  the  loan  was  made,  the  c;rc;ditcir 
failed  to  make  a  rc;asonahlc;  and  good 
faith  determination  that  the  consumer 
had  the  reasonable  ability  to  rejiay  the 
loan. 

As  noted  above,  the  Bureau  believes 
that  the  .statutory  language  regarding 
whcither  cjualified  mortgages  rc;cx;ivc; 
either  a  safe  harbor  or  rebuttable 
jiresuinjition  of  cximjiliancx;  is 
ambiguous,  and  does  not  jilainly 
mandate  one  ajijiroacdi  over  the  other. 
Furthermore,  tin;  Bureau  has  the 
authority  to  tailor  the  strcingth  of  the 
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presumption  of  (;om])lianee  based  on 
the  charaeteri.stics  a.ssoeiated  with  the 
different  types  of  (jiialified  mortgages. 
Accordingly,  the  liureaii  interprets  TILA 
.section  129(i(l))(l)  to  create  a  rehuttahle 
presumption,  hut  exercises  its 
adjustimmt  autliority  under 'I'lLA 
.section  lO.'iJa)  to  limit  the  ability  to 
rebut  the  presumj)tion  in  two  wavs, 
hecau.se  an  open-ended  rehuttahle 
jiresumption  would  unduly  re.strict 
access  to  credit  without  a  corresjjonding 
benefit  to  consiniKirs. 

First,  the  llureau  uses  its  adjustment 
authority  under  section  1()5(a)  to  limit 
the  ability  to  rebut  the  presumption  to 
insufficient  residual  income  or  assets 
other  than  the  dwelling  that  secures  the 
transaction  because  the  bureau  believes 
exercise  of  this  authority  is  necessary 
and  proper  to  facilitate  compliance  with 
and  to  effectuate  a  purj)ose  of  section 
12?)  and  TIhA.  The  Bureau  h(dieves  this 
ajjproach,  while  j)reserving  consumer 
remedies,  i)rovi(les  clear  .standards  to 
creditors  and  courts  regarding  the  basis 
u])on  which  the  ])resum])tion  of 
comj)liance  that  applies  to  higher-priced 
covered  transactions  may  he  rehutted, 
thereby  enhancing  creditor  certainty 
and  encouraging  lending  in  the  higher- 
j)riced  mortgage  market.  Tin;  Bunum 
finds  this  a])])roach  is  necessary  and 
pro])er  to  ensure  that  consumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  niasonahly  ndlect 
their  ability  to  repay  the  loans,  a 
])urpose  of  section  12?)  and  TILA. 

Second,  with  respect  to  i)rime  loans 
(loans  with  an  ABR  that  does  not  exceed 
ABOR  by  1..'j  percentage  points  for  first 
liens  and  3..'j  percentage  ]K)ints  for 
second  liens),  the  Bureau  ahso  uses  its 
adjustment  authority  under  'LILA 
section  l().'j(a)  to  jjrovide  a  conclusive 
Jiresumption  (e.g..  a  safe  harbor),  tinder 
the  conclusive  jiresumjition,  if  a  prime 
loan  satisfies  the  criteria  for  lieing  a 
qualified  mortgage,  the  loan  will  he 
deemed  to  satisfy  section  12?)C’s  ahility- 
to-rejiay  criteria  and  will  not  he  subject 
to  rebuttal  based  on  residual  income  or 
otherwi.se.  The  Bureau  finds  that  this 
ajijiroach  balances  the  txmijieting 
consumer  jn  otection  and  access  to 
credit  considerations  de.scrihed  above. 
As  discussed  above,  the  Bureau  will  not 
extend  the  safe  harbor  to  higher- juiced 
loans  because  that  ajijiroach  would 
jirovide  insufficient  jnotection  to 
consumers  in  loans  with  higher  intere.st 
rates  who  may  recjuire  greater  jnotection 
than  consumers  in  jnime  rate  loans.  On 
the  other  hand,  an  ajijnoach  that 
jnovided  a  rehuttahle  jiresuinjition  of 
comjiliance  for  all  (jualified  mortgages 
(including  prime  loans  which 
historically  have  a  low  default  rate) 
coidd  lead  creditors  to  make  fewer 


mortgage  loans  to  certain  consumers, 
which  could  restrict  acce.ss  to  credit  (or 
unduly  raise  the  cost  of  creilit)  without 
a  corresjjonding  benefit  to  consumers. 
The  Bureau  finds  that  this  adjustment 
j)roviding  a  safe  harbor  for  jiriine  loans 
is  nece.ssarv  and  j)roj)er  to  facilitate 
comjjliance  with  and  to  effectuate  the 
j)urj)oses  of  section  12?)(;  and  TILA, 
including  to  assure  that  consumers  are 
offenul  and  receive  residential  mortgage 
loans  on  terms  that  reasonably  reflect 
their  ability  to  nqjay  the  loans. 

43(e)(2)  Qualified  Mortgage  Defined— 
(leneral 

As  discussed  above,  TILA  section 
12?)(I(h)(2)  defines  the  recjuirements  for 
(jnalified  mortgages  to  limit  certain  loan 
terms  and  features.  The  statute  generallv 
jirohihits  a  qualified  mortgage  from 
jjermitting  an  increa.se  of  the  j)rincij)al 
balance  on  the  loan  (negative 
amortization),  intere.st-only  jjayments. 
balloon  jiayments  (excej)t  for  certain 
halloon-j)ayment  (jualified  mortgagcjs 
j)ur.suant  to  TILA  section  1 2?)(l(h)(2)(E)), 
a  term  greater  than  30  years,  or  jioints 
and  huis  that  (ixceed  a  .sj)ecified 
thre.shold. 

In  addition,  the  statute  incorj)orate.s 
limited  underwriting  criteria  that 
overlaj)  with  some  elements  of  the 
general  ahility-to-rej)ay  standard. 
Sj)ecifically,  the  statutory  definition  of 
qualified  mortgage  nujuinxs  the  creditor 
to  (1)  verify  and  document  the  income 
and  financial  msources  relied  uj)on  to 
(jualifv  the  obligors  on  the  loan:  and  (2) 
umhirwrite  the  loan  hascxl  on  a  fully 
amortizing  j)ayment  schedule  and  the 
maximum  interest  rate  during  the  first 
five  years,  taking  into  account  all 
aj)j)licahle  taxes,  insurance,  and 
assessments.  As  noted  above,  these 
rtxjuirements  aj)j3ear  to  he  focused 
jjriniarily  on  (nisuring  that  c(?rtain 
mortgage  jjroduct.s — no-documentation 
loans  and  loans  underwritten  has(Hl 
only  on  a  consumer’s  ability  to  make 
j)ayments  during  .short  introductory 
j)eriods  with  low  “tiuiser”  interest 
rates — are  not  eligible  to  he  qualifi(;d 
mortgages. 

In  addition  to  tlnxse  limited 
underwriting  criteria,  the  statute  also 
authorizes  the  Bureau  to  establish 

TIu!S(!  adjusliiionts  an;  con.si.slanl  with  Ilia 
liiiraaii's  autliority  iiiKlor 'I'll.A  .sisclioii 
12!)(](l))(3){I5)(i)  to  proscrilia  roaiilatioii.s  llial  rovisu. 
add  to.  or  siilitracl  Iroiii  tliii  criloria  llial  didino  a 
()iialiliod  iiiorlga}>(!  upon  a  rinding  that  siicli 
rof’iilalions  am  nocossarv  or  iiropor  to  an.sum  tliat 
ms|ioiisilili!.  aHdrdahli;  inorl«a{>o  cmilil  miiiains 
availahio  to  c:oiisuiiiors  in  a  niannor  consislont  with 
Ilia  purposas  ol  llii.s  saclion.  naaa.ssarv  and 
a|]))ropriat(!  to  aiTaaluala  Ilia  purpo.sa.s  ol  Tll.A 
.saation  12!)H  and  saalion  12!)C.  to  pravani 
cirr.univonlioii  or  ava.sion  lliaraot,  or  to  tacililata 
coniplianca  with  such  saclions. 


additional  criteria  relating  to  ratios  of 
total  monthly  debt  to  monthly  income 
or  alternative  measures  of  altility  to  j)ay 
regular  exjjenses  after  jjayment  of  total 
monthly  debt,  taking  into  account  the 
income  levels  of  the  con.sumer  and  other 
factors  the  Burttau  determimts  relevant 
and  consistent  with  the  jnirjioses 
de.scrihed  in  TILA  s(;ction 
12?)C(h)(3)(B)(i).  'I’o  the  (extent  the 
Bureau  incorjxirates  a  deht-to-income  or 
residual  income  recjuirement  into  the 
(jualified  mortgage  definition,  .several 
additional  elements  of  the  geintral 
ahility-t()-rej)ay  standard  would 
effectively  also  he  incorjxirated  into  the 
qualified  mortgage  definition,  .since 
(leht-to-income  and  residual  income 
analyses  by  their  nature  require 
asseissment  of  income,  debt  (including 
simultaneous  loans),  and  mortgage- 
relat(;d  obligations.  As  discus.sed  above, 
the  Board  jirojjosed  two  alternatives  to 
iinjilement  the  (jualified  mortgage 
elements.  Both  alternatives  umhtr  the 
Board’s  j)r()j)o.saI  would  have 
inc(n'j)orate(l  the  statutory  elements  of  a 
qualified  mortgage  (n.g..  j)r()(hict  feature 
and  loan  term  restrictions,  limits  on 
jmints  and  fees,  j)ayment  calculation 
r(!(juirement.s,  and  the  nujuinamait  to 
consider  and  verify  the  consumer’s 
income  or  a.s.s(its).  However,  Alt(;rnative 
2  akso  included  the  additional  factors  in 
the  general  ahility-t()-rej)ay  standard. 

Comments 

Quulifwd  mortgage  definition.  As  tm 
initial  matter,  the  majoritv  of 
commenters  generally  favored  defining 
(jualified  mortgages  to  ntach  a  broad 
j)()rtion  of  the  overall  market  and  to 
jtrovide  clarity  with  r(?gar(l  to  the 
re(juire(l  elements.  Commenters  agreed 
that  clarity  j)romotes  the  benefits  of 
creditors  lending  with  confidence  and 
consimnns  receiving  loans  that  comj)ly 
with  the  basic  requirements  of  an 
affordable  loan.  In  addition, 
commenters  gemirally  agreed  that  a 
(jualified  mortgage  should  h(i  broad, 
encomj)as.sing  the  vast  majority  of  tin; 
existing  mortgage  market.  Numerous 
commenters  indicated  that  creditors 
believed  that  the  difference  between  the 
htgal  j)rotecti()n.s  afforded  (or  risks 
associated  with)  qualified  mortgages 
and  non-(jualifie(l  mortgages  would 
insult  in  very  little  lending  outside  of 
(jualified  mortgages.  Commenters 
asserted  that  a  narrowly  defined 
(jualified  mortgage  would  leave  loans 
outside  the  htgal  jnotections  of  (jualified 
mortgages  and  would  r(;sult  in 
constrained  credit  or  increased  cost  of 
credit. 

As  discussed  in  the  s(;(;ti()n-hv-.s(;ction 
analysis  of  §  l()2B.43(e)(l),  commenters 
did  not  necessarily  sujijnirt  the  two 
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alternatives  specifically  as  j)r()])osed  by 
the  Board,  but  suggested  variations  on 
the  definition  of  (jiialified  mortgage  that 
contain  some  or  all  of  the  Board’s 
pro|K)sed  criteria,  or  additional  criteria 
not  sjiecifically  included  in  either  of  the 
Board’s  pro])osed  alternatives.  For 
example,  as  (hiscrihed  below,  a  coalition 
of  industry  and  consumer  advocates 
suggested  a  tiered  apj)roach  to  defining 
(|nalified  mortgage,  based  primarily  on 
meeting  a  specific  hack-end  deht-to- 
income  requirement,  with  alternative 
means  of  satisfying  the  (pialifiiul 
mortgage  definition  (such  as  housing 
deht-to-income.  reserves,  and  residual 
income}  if  the  hack-end  deht-to-income 
test  is  not  satisfied.  Similarly,  one 
industry  commenter  suggested  using  a 
weighted  apj)roach  to  defining  qualified 
mortgage,  whic;h  woidd  weight  some 
underwriting  factors  more  heavily  than 
others  and  ])ermit  a  significant  factor  in 
one  area  to  compcmsate  for  a  weak  or 
mi.ssing  factor  in  another  area. 

(ionsnmer  group  commenters  and 
.some  indn.stry  commenters  generally 
sn])ported  excluding  from  the  definition 
of  (jualified  mortgage  (xa  tain  risky  loan 
features  which  result  in  “j)ayment 
shock,”  such  as  negative  amortiziition  or 
interest-only  features,  (ionsnmer  gronj) 
commenters  also  supported  limiting 
(|nalifi(ui  mortgages  to  a  3()-year  term,  as 
r(U|nired  by  statute,  (ionsnmer  group 
commenters  and  one  industry  trade 
association  strongly  snpportcid  re(]niring 
creditors  to  consider  and  verify  the  all 
the  ahility-to-repay  r(;(|nirements.  3'hes(; 
commenters  contended  that  the  ahilitv- 
to-repay  retjnirements  represent  prudent 
mortgage  underwriting  techniques  and 
are  e.s.sential  to  sustainable  hmding.  'fo 
that  point,  these  commenters  argmul 
that  (inalified  mortgage  loans  should 
represent  the  best  underwritten  and 
mo.st  fully  documented  loans,  which 
would  justify  .some  form  of  protection 
from  future  liability.  In  addition,  several 
consumer  groiq)  commenters  suggested 
adding  a  further  recjuirement  that  when 
as.sessing  the  consumer’s  incoim;  and 
determining  whether  the  consumer  will 
he  able  to  meet  the  monthly  ])ayments. 
a  creditor  must  also  take  into  account 
other  recurring  hut  non-debt  related 
expenses.  These  commenters  argued 
that  many  consumers,  and  especially 
low-  and  moderate- income  consnnujrs. 
face  significant  monthly  recurring 
expen.ses.  such  as  medical  care  or 
j)rescrij)tions  and  child  care  (!X])ense 
needed  to  enable  the  borrower  or  co- 
borrower  to  work  outside  the  home, 
'rhese  commenters  further  argued  that 
ev(!n  where  the  |)ercentage  of  disposable 
income  in  such  situations  seems 
reasonable,  the  nominal  amounts  left  to 


low-  and  moderate-income  consumers 
may  be  insufficient  to  enable  such 
lu)useholds  to  rea.sonably  meet  all  their 
obligations.  While  one  consumer  group 
commenter  sj)ecifically  supported  the 
inclusion  of  a  consumer’s  credit  history 
as  au  appropriate  factor  for  a  creditor  to 
consider  and  verify  when  underwriting 
a  loan,  .several  commenters  argued  that 
the  consumer’s  credit  history  shoidd  be 
not  included  in  the  ability-to-repay 
recjuirements  because,  although  credit 
history  may  be  relevant  in  j)rudent 
underwriting,  it  involves  a  multitude  of 
factors  that  need  to  b(!  takim  into 
consideration.  In  addition,  one 
association  of  State  bank  regulators  also 
favored  consideration  of  the  repayment 
factors  that  are  part  of  a  sound 
underwriting  proc:ess. 

As  noted  ahov(i,  some  indn.stry 
commenters  also  generally  supjjorted 
including  the  underwriting 
requirements  as  |)roposed  in  Alternative 
2,  with  SOUK!  adjustments,  .so  long  as  the 
resulting  (]ualified  mortgage  was 
entitled  to  a  safe  harbor.  The.se 
commcmters  .stated  that  most  creditors 
today  are  already  comj)lying  with  the 
full  ability-to-repay  underwriting 
standards,  and  strong  .standards  will 
help  them  resist  com])etitive  forces  to 
lower  underwriting  standards  in  the 
future.  Other  industry  commenters 
argued  that  the  (pialificid  mortgage 
criteria  should  not  exclude  specific  loan 
l)roducts  hecavi.se  the  result  will  he  that 
such  jiroducts  will  be  unavailable  in  the 
market. 

.Some  commenters  generally 
supported  aligning  the  definition  of 
(lualified  mortgage  with  the  definition 
propo.sed  by  .several  Federal  agencies  to 
define  “qualified  residential  mortgages” 
(QRM)  for  purpo.ses  of  the  ri.sk  retention 
recpiirements  in  title  IX  of  the  Dodd- 
Frank  Act.  For  example,  one  commenter 
suggested  that  the  required  jiayment 
calculation  for  qualified  mortgages  be 
consi.stent  with  the  QRM  projiosed 
recpiirement  that  the  jiayment 
calculation  be  based  on  the  maximum 
rate  in  the  first  five  years  after  the  first 
full  payment  reipiired.  An  association  of 
reverse  mortgage  lenders  rei]ue.sted  that 
a  “ipialified”  reverse  mortgage  be 
defined  to  ensure  that  the  Federal 
agencies  finalizing  the  QRM  rule  are 
able  to  make  a  proprietary  reverse 
mortgage  a  QRM,  which  would  he 
exemjit  from  the  risk  retention 
requirements.  Lastly,  numerous 
consumer  groiq)  commenters  argued 
that  high-cost  mortgages  he  excluded 
from  being  a  qualified  mortgage. 

Qiiantitdtivfi  sfanddids.  .Some 
industry  commenters  supported 
including  (juantitative  standards  for 
such  variables  as  deht-to-income  ratios 


and  credit  .score  with  compensating 
factors  in  the  (|ualified  mortgage 
definition.  These  commenters 
contended  that  (luantitative  standards 
provide  certainty  and  would  help 
ensure  creditworthy  consumers  have 
acce.ss  to  qualified  mortgage  loans.  t)ne 
consumer  group  commenter  argued  that, 
without  specific  (|uantitative  standards, 
bank  examiners  and  assignees  would 
have  no  benchmarks  against  which  to 
measure  a  creditor’s  comi)liance  or 
safety  and  soundness.  One  industry 
commenter  favored  (juantitative 
standards  such  as  a  maximum  back-end 
debt-to-income  ratio  because  that  would 
j)rovide  sufficient  certainty  to  creditors 
and  investors.  One  consumer  groiq) 
commenter  siq)])orted  including 
(juantitative  standards  for  the  deht-to- 
income  ratio  because,  without  this, 
every  loan  would  be  ()j)en  to  debate  as 
to  whether  the  consumer  had  the  ability 
to  rej)ay  at  the  time  of  loan 
consummation. 

As  described  further  below,  certain 
commenters  and  interested  j)artie.s 
re(jueste(l  that  the  Bureau  adojit  a 
sj)e(:ific  debt-to-iucome  ratio 
re(juirement  for  (jualified  mortgages.  For 
examj)le,  some  suggested  that  if  a 
consumer’s  total  debt-to-income  ratio  is 
below  a  sj)ecifie(l  threshold,  the 
mortgage  loan  should  satisfy  the 
(jualified  mortgage  re(juirements. 
assuming  other  relevant  conditions  are 
met.  In  addition  to  a  debt-to-income 
re(juirement.  .some  commenters  and 
interested  j)arties  suggested  that  the 
Bureau  should  include  within  the 
definition  of  a  “(jualified  mortgage” 
loans  with  a  debt-to-income  ratio  above 
a  certain  threshold  if  the  consumer  has 
a  certain  amount  of  assets,  such  as 
money  in  a  savings  or  similar  account, 
or  a  certain  amount  of  residual  income. 

.Some  industry  commenters  advocated 
against  including  quantitative  standards 
for  such  variables  as  debt-to-income 
ratios  and  residual  income.  Tho.se 
commenters  argued  that  underwriting  a 
loan  involves  weighing  a  variety  of 
factors,  and  creditors  and  investors 
should  he  allowed  to  exerci.se  discretion 
and  weigh  ri.sks  for  each  individual 
loan.  To  that  j)oint,  one  industry  trade 
grouj)  commenter  argued  that 
community  banks,  for  examj)le. 
generally  have  conservative 
nujuirements  for  a  consumer’s  deht-to- 
iucome  ratio,  esj)ecially  for  loans  that 
are  held  in  j)()rtf()li()  by  the  bank,  and 
consider  many  factors  when 
underwriting  mortgage  loans,  such  as 
j)ayment  history,  li(jui(l  re.serves,  and 
other  assets.  Because  several  factors  are 
considered  and  evaluated  in  the 
underwriting  j)r()cess,  this  commenter 
asserted  that  communitv  banks  can  be 
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flexible  when  underwriting  mortgage 
loans  and  |)rovide  arrangements  for 
certain  consumers  that  fall  outside  of 
the  normal  deht-to-income  ratio  for  a 
certain  loan.  This  commenter  contended 
that  strict  (juantitative  .standards  would 
inhibit  community  hanks’  relationship 
lending  and  ability  to  use  their  sound 
judgment  in  the  lending  process.  Some 
commenters  contended  tliat  retpuring 
s])ecific  (piantitative  standards  could 
restrict  c:redit  access  and  availability  for 
consumers. 

Cenerally,  industry  commenters  and 
some  consumer  group  commenters 
believed  compensating  factors  are 
beneficial  in  underwriting  and  should 
h(!  permitted.  These  commenters 
generally  hcdiex'e  coni])ensating  factors 
.should  he  incorporated  into  the 
(jualified  mortgage  criteria,  such  as  in 
circumstances  when  a  s})ecified  deht-to- 
income  ratio  threshold  was  exceeded.  In 
their  view,  lending  is  an  individualized 
decision  and  compensating  factors  can. 
for  examjjle,  mitigate  a  consumer's  high 
deht-to-income  ratio  or  low  residual 
income.  One  industry  trade  grouj) 
c:ommenter  argued  that  the  inclusion  of 
compen.sating  factors  would  allow  for  a 
broader  underwriting  approach  and 
should  include  family  history, 
rej)ayment  history,  j)otential  income 
growth,  and  inter-family  transactions. 
One  association  of  State  hank  regulators 
suggested  that  the  rule  jjrovide  guidance 
on  mitigating  factors  for  creditors  to 
consider  when  operating  outside  of 
.standard  jiarameters.  For  example, 
creditors  lending  outside  of  typical 
deht-to-income  standards  can  rely  uj)on 
other  as.sets  or  the  fact  that  a  consumer 
has  a  high  income.  Other  industry 
commenters  argued  that  the  rule  shoidd 
provide  for  enough  flexibility  to  allow 
for  common-sense  underwriting  and 
avoid  rigid  limits  or  formulas  that 
would  exclude  consumers  on  the  basis 
of  one  or  a  few  underwriting  factors. 

Another  commenter  stated  that  the 
rule  should  not  set  thre.sholds  or  limits 
on  repayment  ability  factors.  Instead, 
the  rule  should  allow  the  creditor  to 
consider  the  recpnred  factors  and  he 
held  to  a  good  faith  standard.  Such  a 
rule  permits  individualized 
determinations  to  t)e  made  ha.sed  on 
each  consumer,  local  markets,  and  the 
risk  tolerance  of  each  creditor. 

Final  Rule 

Section  102(5. 43(e)(2)  of  the  final  ride 
contains  the  general  ipialified  mortgage 
definition.  As  set  forth  below,  the  final 
rule  defines  (jualified  mortgages  under 
§  102(5. 43(e)(2)  as  loans  that  sati.sfy  all  of 
the  ipialified  mortgage  criteria  required 
by  the  statute  (incluiling  underwriting 
to  the  maximum  interest  rate  during  the 


first  five  years  of  the  loan  and 
consideration  and  verification  of  the 
consumer's  income  or  as.sets),  for  which 
the  creditor  considers  and  verifies  the 
consumer’s  current  debt  obligations, 
alimony,  and  child  siqiport,  and  that 
have  a  total  (“hack-end")  monthly  deht- 
to-income  ratio  of  no  greater  than  43 
percent,  following  the  standards  for 
“debt”  and  “income”  .set  forth  in 
ap])endix  Q. 

While  the  general  definition  of 
qualified  mortgage  in  §  l()2(5.43(e)(2) 
contains  all  of  the  statutory  ipialified 
mortgage  elements,  it  does  not 
separately  incorporate  all  of  the  general 
ahility-to-repay  underwriting 
requirements  that  would  have  been  part 
of  the  qualified  mortgage  definition 
under  the  Board’s  jiroposed  Alternative 
2.  In  particular,  the  definition  of 
qualified  mortgage  in  §  102(5.43(e)(2) 
iloes  not  sjjecifically  require 
consideration  of  the  consumer’s 
emjiloyment  status,  monthly  jiayment 
on  the  covered  transaction  (other  than 
the  requirement  to  underwrite  the  loan 
to  the  maximum  rate  in  the  first  five 
years),  monthly  payment  on  any 
simultaneous  loans,  or  the  consumer’s 
credit  hi.story,  whic.h  are  part  of  the 
general  ahility-to-repay  analysis  under 

102(5. 43(c)(2).  Instead,  mo.st  ofthe.se 
requirements  are  incorporated  into  the 
standards  for  determining  “debt”  and 
“income”  pursuant  to 

l()2(5.43(e)(2)(vi)(A)  and  (B),  to  which 
the  creditor  must  look  to  determine  if 
the  loan  meets  the  43  jjerc.ent  deht-to- 
income  ratio  threshold  as  required  in 
I?  l()2(5.43(e)(2)(vi).  In  particular,  that 
calculation  will  require  the  creditor  to 
verify,  among  other  things,  the 
consumer’s  emjiloyment  status  (to 
determine  current  or  expected  income) 
and  the  monthly  payment  on  the 
covered  transaction  (including 
mortgage-related  obligations)  and  on 
any  simultaneous  loans  that  the  creditor 
knows  or  has  reason  to  know  will  he 
made.  In  addition,  although 
consideration  and  verification  of  a 
consumer’s  credit  history  is  not 
specifically  incorporated  into  the 
qualified  mortgage  definition,  creditors 
must  verify  a  consumer’s  debt 
obligations  using  reasonably  reliable 
third-party  records,  which  may  include 
use  of  a  I'.redit  report  or  records  that 
evidence  nontraditional  credit 
references.  .See  sect ion-hy-sect ion 
analy.sis  of  §  1()2(5.43(e)(2)(v)  anil  (c)(3). 

The  final  ride  adopts  this  ajiproach 
because  the  Bureau  believes  that  the 
statute  is  fundamentally  about  assuring 
that  the  mortgage  credit  consumers 
receive  is  affordable.  Qualified 
mortgages  are  inteniled  to  be  mortgages 
as  to  which  it  can  be  presumed  that  the 


creditor  made  a  reasonable 
determination  of  the  consumer’s  ability 
to  rejiay.  .Such  a  presumjition  woidil  not 
be  rea.sonable — indeed  would  be 
imprudent — if  a  creditor  made  a 
mortgage  loan  without  considering  and 
verifying  core  a.sjjects  of  the  consumer’s 
individual  financial  picture,  such  as 
income  or  assets  and  debt.  Incorporating 
these  ability-to-repay  underwriting 
reqnirements  into  the  qualified 
mortgage  definition  thus  ensures  that 
creditors  a.sse.ss  the  consumer’s 
repayment  ability  for  a  qualified 
mortgage  using  robust  and  ajqiropriate 
underwriting  procedures.  The  specific 
requirements  for  a  qualified  mortgage 
under  §  102(5. 43(e)(2)  are  dixscribed 
below. 

The  Bureau  notes  that  the  final  rule 
does  not  define  a  “qualified”  reverse 
mortgage.  As  ilescribed  above,  TILA 
.section  129C(a)(8)  excludes  rever.se 
mortgages  from  the  repayment  ability 
reqinrements.  See  section-by-section 
analysis  of  §  l()2(5.43(a)(3)(ij.  However. 
TILA  section  129(’.(t))(2)(ix)  jirovides 
that  the  term  “qualified  mortgage”  may 
include  a  “residential  mortgage  loan” 
that  is  “a  reverse  mortgage  which  meets 
the  standards  for  a  qualified  mortgage, 
as  set  by  the  Bureau  in  rules  that  are 
consistent  with  the  pnrpo.ses  of  this 
subsection.”  The  Board’s  proposal  did 
not  include  rever.se  mortgages  in  the 
definition  of  a  “qualified  mortgage.” 
Because  reverse  mortgages  are  exempt 
from  the  ability-to-repay  requirements, 
the  effects  of  defining  a  reverse 
mortgage  as  a  “qualified  mortgage” 
would  be.  for  example,  to  allow  for 
certain  otherwise  banned  jirepavment 
penalties  and  permit  reverse  mortgages 
to  be  QRMs  under  the  Dodd-Frank  Act’s 
risk  retention  rules.  The  Bureau  believes 
that  the  first  effect  is  contrary  to  the 
purpiKses  of  the  statute.  With  respect  to 
the  QRM  rulemaking,  the  Bureau  will 
continue  to  coordinate  with  the  Feileral 
agencies  finalizing  the  QRM  ridemaking 
to  determine  the  ajiprojjriate  treatment 
of  reverse  mortgages. 

43(e)(2)(i) 

TILA  section  129C(b)(2)(A)(i)  states 
that  the  regular  periodic  payments  of  a 
qualified  mortgage  may  not  result  in  an 
increa.se  of  the  princijial  balance  or 
allow  the  consumer  to  defer  rejiayment 
of  princijial  (exc.ept  for  certain  balloon- 
j)ayment  loans  made  by  creditors 
operating  ])redominantly  in  rural  or 
imderserved  areas,  discusseil  below  in 
the  sect ion-by-.sect ion  analy.sis  of 
§  102(5.43(0).  TILA  section 
129(i(b)(2)(A)(ii)  states  that  the  terms  of 
a  qualified  mortgage  may  not  include  a 
balloon  jjayinent  (subject  to  an 
excejition  for  creditors  operating 
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predominantly  in  rural  or  nnderserved 
areas).  The  statute  defines  “balloon 
payment"  as  “a  scheduled  ])ayment  that 
is  more  than  twice  as  large  as  the 
average  of  earlier  .scheduled  payments." 
TILA  section  12tK](h)(2)(A)(ii). 

The  Hoard’s  proposed  22().43(e)(2)(i) 
would  have  implemented  TIhA  sections 
12?Ki(h)(2)(A)(i)  and  (ii).  First,  the 
])ropo.sed  provision  would  have 
recpiired  that  a  (jualified  mortgage; 
provide  for  regular  periodic  i)ayment.s. 
.Second,  ])ro])o.sed  §  22(i.4:f(eK2)(i) 
would  have  provided  that  the  regular 
periodic  payments  may  not  (1)  result  in 
an  increa.se  of  the  principal  balance;  (2) 
allow  the  consumer  to  deler  repayment 
of  principal,  except  as  provided  in 
proposed  §22().43(f):  or  (3)  result  in  a 
balloon  payment,  as  defined  in 
proposed  § 22(i.l8(s)(5Ki),  except  as 
j)rovided  in  pro])o.sed  §  220.43(f). 

Proposed  comment  43(e)(2)(i)-l 
would  have  explained  that,  as  a 
consequence  of  the  foregoing 
r(;(pnrement.s.  a  cpialified  mortgage  must 
r(;(iuin;  the  consumer  to  make  payments 
of  j)rincipal  and  interest,  on  a  monthly 
or  oth(;r  periodic  basis,  that  will  fully 
r(;i)ay  the  loan  amount  over  the  loan 
term.  These  ])eriodic  |)avments  must  he 
substantially  ecpial  exce])t  for  the  effect 
that  any  interest  rate  change  after 
consummation  has  on  tin;  payment 
amount  in  the  case  of  an  adju.stable-rate 
or  step-rate  mortgage.  The  proj)osed 
comment  would  have  also  provided 
that,  becau.sc;  |)ro])osed  §  22(>.43(e)(2)(i) 
would  have  reejuired  that  a  (lualified 
mortgage  provide  for  regular,  periodic 
paym(;nts,  a  single-i)ayment  tran.saction 
may  not  be  a  (jualified  mortgage.  This 
comm(;nt  would  have  clarified  a 
])ot(;ntial  evasion  of  the  r(;gulation,  as  a 
creditor  otherwise  could  structure  a 
transaction  with  a  single  jjayment  due  at 
maturity  that  t(;chnicaily  would  not  he 
a  balloon  payment  as  defined  in 
])roj)osed  §  228.1 8(s)(5)(i)  because  it  is 
not  more  than  two  tim(;s  a  regular 
j)(;riodic  jjayment. 

Proj)o.sed  comment  43(e)(2)(i)-2 
woidd  have  |)rovided  additional 
guidance  on  the  requirement  in 
])ro|)osed  tj  22(i.43(e)(2)(i)(H)  that  a 
(jualified  mortgage  may  not  allow  the 
consumer  to  defer  rej)ayment  of 
j)rincij)al.  The  comment  would  have 
clarified  that,  in  addition  to  interest- 
only  terms,  deferred  j)rincij)al 
rej)ayment  also  occurs  if  the  j)ayment  is 
aj)j)lie(l  to  both  accrued  inter(;.st  and 
j)rincij)al  hnt  the  consumer  makes 
j)(;ri()(lic  jjayments  that  are  l(;ss  than  the 
amount  that  would  he  re(juin;(l  under  a 
j)aym(;nt  schedule  that  has  substantially 
(;(jnal  j)ayments  that  fidly  rejjay  the  loan 
amount  ()V(;r  the  loan  term.  (Graduated 
j)ayment  mortgages,  for  examjde,  allow 


defernd  of  j)rincij)al  reiiaym(;nt  in  this 
manner  and  ther(;i()re  may  not  be 
(jualified  mortgages. 

As  noted  above,  the  Dodd-Frank  Act 
defines  “balloon  j)ayment"  as  “a 
scheduled  j)aym(;nt  that  is  more  than 
twice  as  large  as  the  av(;rage  of  (;arlier 
schedided  j)ayments.”  However, 
jji'ojjosed  22(j.43|e)(2)(i){(")  woidd 
have  cross-referenced  Regidation  Z’s 
existing  definition  of  “balloon 
j)aym(;nt”  in  228.1 8(s)(.'i)(i),  which 
jirovides  that  a  balloon  jiayment  is  “a 
jiayment  that  is  more  than  two  times  a 
regular  jieriodic  jiayment.”  'Fhe  Hoard 
noted  that  this  definition  is 
substantially  similar  to  the  statutory 
one,  excejjt  that  it  uses  as  its  benchmark 
any  regular  jjeriodic  payment  rather 
than  the  average  of  (larlier  scheduled 
jiayments.  The  Board  (.'xjjlained  that  the 
difference  in  wording  Ixitween  the 
statutory  definition  and  the  (ixi.sting 
regulatory  definition  does  not  yield  a 
significant  diffenince  in  what 
con.stitntes  a  “balloon  j)ayment”  in  the 
(jualified  mortgage  context.  .SjKicificallv, 
the  Hoard  stated  its  belief  that  because 
a  (jualified  mortgage  gemirally  mu.st 
jirovide  for  substantially  (;(jual,  fnllv 
amortizing  jiayments  of  jirincijial  and 
interest,  a  jjaynuint  that  is  greater  than 
twice  any  one  of  a  loan’s  regular 
jieriodic  j)ayment.s  also  g(;nerally  will  be 
greater  than  twice  the  average  of  its 
earlier  scheduled  jiavments. 

Accordingly,  to  facilitate  comjdiance. 
the  Hoard  j)r()j)os(;(l  to  cross-reference 
the  existing  definition  of  “balloon 
jiayment.”  'I'lie  Hoard  i)roj)().s(;(l  this 
adjustment  to  the  statutory  definition 
jnirsnant  to  its  authority  under  TILA 
section  1().'5(a)  to  make  such  adju.stments 
for  all  or  any  cla.ss  of  transactions  as  in 
the  judgment  of  the  Hoard  are  necessary 
or  jirojair  to  facilitate  coinjiliance  with 
TILA.  The  Hoard  .stated  that  this 
aj)j)r()ach  is  further  sujjjjorted  bv  its 
authority  under  TILA  .section  129H(e)  to 
condition  terms,  acts  or  jnactices 
relating  to  residential  mortgage  loans 
that  the  Hoard  finds  nec(;ssary  or  j)r()j)(;r 
to  facilitate  comjiliance. 

Finally,  in  the  jireamhle  to  the  Hoard’s 
jirojiosal,  the  Hoard  noted  that  some 
l)all()()n-j)ayment  loans  are  renewable  at 
maturity  and  that  such  loans  might 
aj)j)r()j)riately  h(;  eligible  to  be  (jualified 
mortgages,  jirovided  the  terms  for 
renewal  eliminate  the  risk  of  the 
consumer  facing  a  large,  unaffordable 
jiayment  obligation,  which  underlies  the 
rationale  for  generally  excluding 
halloon-jjayment  loans  from  the 
definition  of  (jualified  mortgag(;s.  If  the 
consumer  is  jn()t(;cte(l  by  the  terms  of 
the  transaction  from  that  ri.sk,  the  Hoard 
stated  that  such  a  transaction  might 
aj)j)r()j)riately  be  tiiiated  as  thoiigli  it 


(iffectively  is  not  a  balloon-jiayment 
loan  even  if  it  is  technicallv  structured 
as  one.  The  Hoard  .solicited  comment  on 
wh(;th(;r  it  should  include  an  excejition 
jiroviding  that,  notwithstanding 
j)roj)(),se(l  228.43(e)(2)(i)((i),  a  (jualified 
mortgage  may  jirovide  for  a  balloon 
jiayment  if  the  (:r(;(iitor  is 
nnconditionallv  obligated  to  ninew  the 
loan  at  the  consumer’s  ojition  (or  is 
obligated  to  renew  subject  to  conditions 
within  the  consumer’s  control).  The 
Hoard  sought  comment  on  how  such  an 
(;xcej)tion  .should  be  structured  to 
ensure  that  the  large-jiayment  risk 
ordinarily  accomjianying  a  halloon- 
jiayment  loan  is  fully  eliminated  by  the 
riinewal  terms  and  on  how  such  an 
(ixcejition  might  be  structured  to  avoid 
the  jjotential  for  circumvention. 

As  discu.ssed  above,  commenters 
generally  sujijiorted  excluding  from  the 
definition  of  (jualifi(;(l  mortgage  certain 
risky  loan  features  which  result  in 
“jiayment  shock,"  such  as  negative 
amortization  or  interest-only  filatures. 
Commenters  generally  recognized  such 
features  as  significant  contributors  to 
the  recent  housing  crisis.  Indu.stry 
commenters  noted  that  such  restrictions 
are  objective  crit(;ria  which  creditors 
can  concliKsively  demonstrate  were  met 
at  the  time  of  origination.  However,  one 
mortgage  comjiany  asserted  that  such 
limitations  should  not  ajijily  in  loss 
mitigation  transactions,  such  as  loan 
modifications  and  extensions,  or  to  loan 
assnmjdions.  That  commenter  n()t(;(l 
that  while  negative  amortization  is  not 
common  in  most  loan  modification 
jirograms,  the  feature  can  he  used  at 
times  to  helj;  consumers  work  through 
default  situations.  The  commenter  also 
noted  that  deferral  of  jjayments, 
including  jjrincijial  jiaynnints,  and 
balloon  payment  structures  are 
commonly  used  to  relieve  jjayment 
default  burdens.  One  bank  commenter 
argued  that  the  rule  should  jjermit 
(jualified  mortgages  to  have  balloon 
jjayment  features  if  the  creditor  is 
uuconditioually  obligated  to  renew  the 
loan  at  the  consumer’s  ojMion,  or  is 
obligated  to  renew  subject  to  conditions 
within  the  consumer’s  control. 

For  the  reasons  di.scus.sed  in  the 
jnojiosed  rule,  the  Huniau  is  adojiting 
S  228.43(e)(2)(i)  as  jjrojiosed  in 
renumbered  §  l()28.43(e)(2)(i),  with 
certain  clarifying  changes.  In  jiarticidar, 
in  addition  to  the  jnopo.sed  language, 
.section  l()28.43(e)(2)(i)  sj)(;cifies  that  a 
(jualified  mortgage  is  a  covered 
transaction  that  jirovides  for  regular 
jjeriodic  jiayments  that  an;  substantiallv 
equal,  “excejjt  for  the  effi^it  that  any 
interest  rate  change  after  consummation 
has  on  the  jjayment  in  the  case  of  an 
adjn.stahle-rate  or  stejj-rate  mortgage.” 
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This  language  appeared  in  the 
coinuKintary  to  22().43((;)(2)(i)  in  the 
proposed  rule,  hut  to  provide  clarity,  the 
Oiirean  is  adopting  this  language  in  tlu; 
text  of  S  102().43(e)(2)(i)  in  the  final  rule. 

Notahlv,  the  Bnrean  is  adopting  in 
§  l()2(i.43((!)(2)(i)  the  ])roposed  cross- 
reference  to  the  existing  Regulation  Z 
definition  of  halh)on  ]xiyinent.  Like  the 
Board,  the  Bureau  finds  that  the 
•Statutory  definition  and  the  existing 
regulatory  definition  do  not  yield  a 
significant  difference;  in  what 
constitut(;s  a  “halloon  payment”  in  the 
(jiialified  mortgage;  context. 

Accordingly,  the  Bur(;au  makes  this 
adjustment  pursuant  to  its  authority 
under  TILA  section  lO.'ila)  h(;canse  the 
Bureau  Believes  that  affording  creditors 
a  single  d(;finition  of  halloon  paymc;nt 
within  Rc;gulation  Z  is  necc;.s.sary  and 
jnoper  to  facilitate  compliance  with  and 
(;ffectuate  the  pnrpos(;s  of  TILA. 

In  addition,  like  the  iJioposal,  the 
final  rule  doc;s  not  j)rovide  exc(;];tions 
from  the  prohihition  on  cpialified 
mortgages  ])roviding  for  halloon 
])aym(;nts,  other  than  the  exc(;])tion  for 
creditors  op(;rating  predominantly  in 
rural  or  nnder.s(;rved  areas.  d(;scrih(;d 
l)c;low  in  the  s(;ction-hy-section  analysis 
of  ^  1020.43(1).  'I’lie  Bnrean  heli(;v(;s  that 
it  is  a])proj)riate  to  imjjlement  the  rule 
consistent  with  statutory  intent,  which 
sp(;cifies  only  a  narrow  exception  from 
this  gen(;ral  rule  for  creditors  operating 
predominantly  in  rural  or  nnd(;rserved 
ar(;as  rather  than  a  Broader  exception  to 
the  genc;ral  prohihition  on  (pialifi(;d 
mortgages  contaijiing  halloon  payment 
features.  With  resj)ect  to  renewable 
halloon-])ayment  loans,  the  Bnr(;an  do(;s 
not  Believe  that  the  risk  that  a  consume;!' 
will  face  a  significant  j)ayment  shock 
from  the  halloon  feature  can  he  fully 
eliminated,  and  that  a  rule  that  attemjjts 
to  provide  such  special  treatment  for 
renewable  balloon-jjayment  loans 
would  he  subject  to  abuse. 

43(e)(2)(ii) 

TILA  .section  129C(h)(2)(A){viii) 
r(;(pur(;.s  that  a  (]nalifi(;d  mortgage  must 
not  jji'ovide  for  a  loan  tc;rin  that  exceeds 
30  years,  “except  as  such  t(;rm  mav  he 
(;xt(;nded  under  paragrajjh  (3),  such  as 
in  high-cost  areas.”  As  discussed  al)ov(;, 
TILA  section  1 29C(h)(3)(B)(i)  authorizes 
the  Bnrean  to  r(;vise,  add  to,  or  subtract 
from  the  (pialified  mortgage  criteria  if 
the  Bnrean  makes  certain  findings, 
including  that  such  revision  is 
necessary  or  proj)(;r  to  ensnn;  that 
responsible,  affordable  mortgage  credit 
r(;main.s  available  to  consumers  in  a 
manner  consistent  with  the  ])urpo.ses  of 
'I’lLA  section  129C{h)  or  neces.sary  and 
a])j)ropriate  to  effectuate  the  pnrj)ose.s  of 
.section  129C. 


Bropo.sed  22().43(e)(2)(ii)  would 
hav(;  implemented  the  30-year 
maximum  loan  term  reciuirement  in  the 
statute  without  exception.  Tin;  preamble 
to  tin;  proposetl  rule  explains  that,  based 
on  available  information,  the  Board 
l)eli(;ved  that  mortgage  loans  with  t(;rm.s 
greater  than  30  yi;ar.s  an;  rare  and.  when 
made.  g(;nerallv  are  for  the  convenience 
of  consumers  who  could  cpialify  for  a 
loan  with  a  30-year  term  hut  |)refer  to 
spread  out  their  payments  further. 
Therefore,  the  Board  believed  such  an 
exception  is  generally  unnecessary.  The 
Board  solicited  comment  on  whether 
there  are  any  “high-co.st  areas”  in  which 
loan  t!;rm.s  in  excess  of  30  years  are 
necessary  to  ensure  that  responsible, 
affordable  credit  is  available  and.  if  .so, 
how  they  .should  he  identified  for 
pui'ijose.s  of  such  an  exception.  The 
Board  also  sought  comment  on  wh(;ther 
any  other  exceptions  would  he 
appropriate,  consistent  with  the  Board’s 
authoritv  in  TILA  section 
129C:(h)(3)(B)(i). 

As  noted  above,  connn(;nters 
g(;nerally  su])ported  tin;  30-vear  t(;rm 
limitation.  ()ne  commenter  suggested 
the  final  rule  should  clarify  that  a  loan 
term  that  is  slightly  longer  than  30  years 
because  of  the  due  date  of  the  first 
regidar  payment  neverthele.ss  meets  the 
3()-year  term  recpiirement.  One  trade 
a.ssociation  commenter  sugge.sted  that 
creditors  he  j)rovided  llexihility  to 
originate  40-year  loans  in  ord(;r  to 
accommodate  consumers  in  regions  of 
the  country  where  housing  prices  are 
especially  high,  hut  did  not  provide  any 
information  regarding  the  historic 
performance  of  40-year  loans  or  discuss 
bow  the  Bureau  .should  define  high-co.st 
areas  in  a  way  that  avoids  abuse.  An 
association  of  State  hank  regulators  also 
suggested  that  the  rule  permit  loan 
terms  beyond  30  years  in  high-co.st  areas 
and  suggested  that  those  areas  could  be 
deti;rmined  ha.sed  on  housing  price 
indices.  That  commenter,  two  large 
industry  trade  associations,  and  one 
mortgage  company  commenter  argued 
that  the  30-year  t(;rm  limitation  should 
not  apply  to  loan  modifications  that 
provide  a  consumer  with  a  loan  with  a 
lower  monthly  i)ayment  than  he  or  she 
may  otherwi.se  face.  One  such 
commenter  noted  that,  as  a  general 
matter,  the  rub;  should  clarify  that 
modifications  of  existing  loans  should 
in)t  be  subject  to  the  same  ahility-to- 
repay  r(;ciuirements  to  avoid  depriving 
consumers  of  beneficial  modifications. 

For  the  reasons  discu.ssed  in  the 
])ropo.sed  rule,  the  Bureau  is  generally 
ado])ting  §  22(i.43(e)(2)(ii)  as  j)ro])osed 
in  renmnhered  §  l()2(j.43(e)(2)(ii).  In 
re.s])on.se  to  commenter  concern,  the 
final  rule  clarifies  in  comment 


43(e)(2)(ii)-l  that  the  30-year  term 
limitation  in  ^  102(i.43(e)(2)(ii)  is 
ajjplied  without  regard  to  any  interim 
period  h(;tween  consummation  and  the 
h(;ginning  of  the  first  full  unit  period  of 
the  repayment  schedule.  Consistent 
with  the  Board’s  analysis,  the  final  rule 
does  not  provide  exceptions  to  the  30- 
year  loan  limitation.  Like  the  Board,  the 
Bureau  is  unaware  of  a  basis  upon 
which  to  conclude  that  an  exception  to 
the  30-year  loan  term  limitation  for 
cpialified  mortgages  in  high-cost  an;a.s  is 
api)roj)riate.  In  particular,  the  Bureau 
believ(;.s  that  loans  with  terms  greater 
than  30  y(;ars  are  rare;  and  that,  when 
made,  generally  are  for  the  convenience 
of  consum(;rs  who  could  cpialify  for  a 
loan  with  a  30-year  term. 

The  final  rule  akso  doexs  not  provide 
additional  guidance  on  the  30-y(;ar  loan 
term  limitation  in  the  context  of  loan 
modifications.  The  Bur(;an  nndc;r.stand.s 
that  private  creditors  mav  offer  loan 
modifications  to  consumc;r.s  at  risk  of 
default  or  fon;clo.sur(;,  and  that  such 
modifications  may  c;xtend  the;  duration 
of  the  loan  lH;yond  the  initial  term.  If 
such  modification  r(;sults  in  the 
.satisfaction  and  rej)lacem(;nt  of  the 
original  obligation,  the  loan  would  he  a 
refinance  undercurrent  S  l()2().2()(a), 
and  th(;refore  the  new  transaction  must 
complv  with  the  ahilitv-to-repav 
r(;(piir(;ments  of  ^  l()2(i.43(c)  or  satisfy 
the  criteria  for  a  (]ualific;d  mortgage, 
inde])endent  of  anv  ahilitv-to-repav 
analysis  or  the  cpialified  mortgage  status 
of  the  initial  transaction.  However,  if  the 
transaction  does  not  meet  the  c:ritc;ria  in 
l()2().2()(a),  whicdi  determines  a 
refinanctng — generally  resulting  in  the 
satisfaction  and  rc;]ilacc;mc;nt  of  the 
original  obligation — the  loan  would  not 
be  a  refinance;  under  ^  l()2fi. 20(a).  and 
would  in.stead  be  an  extension  of  the 
original  loan.  In  such  a  c:a.sc;.  c;omplianc:e 
with  the  ahility-to-repay  jirovision, 
including  a  loan’s  cpialified  mortgage 
status,  would  be  determined  as  of  the 
date  of  exmsummation  of  the  initial 
transaction,  regardless  of  a  later 
modification. 

43(c;)(2)(iii) 

TILA  section  129Ci(b)(2)(A)(vii) 
defines  a  cpialified  mortgage;  as  a  loan 
for  whicti,  among  other  things,  the  total 
points  and  fc;c;.s  jiavahle  in  c:c)nnc;ction 
with  the  loan  do  not  c;xc:c;c;cl  thrc;c; 
])c;rc.c;nt  of  the  total  loan  amount.  TILA 
.sc;ctic)n  129C(h)(2)(D)  rc;cpurc;.s  the 
Bur(;au  to  jirescrihc;  rules  adjusting  this 
thrc;.shc)ld  to  “jiermit  lc;nclc;rs  that  c;xtc;nd 
.smaller  loans  to  mc;c;t  the  rc;cpiirc;mc;nts 
of  the  presumption  of  compliance;.”  The 
statute  furthc;r  rc;cpiirc;s  the  Bureau,  in 
presca  ihing  such  rules,  to  “cemsider  the 
potential  impact  of  such  rules  on  rural 
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areas  and  otlior  aixnis  where  home 
values  are  lower.” 

I’roposed  §  22(i.43(e)(2)(iii)  would 
have  implemented  these  provisions  hy 
providing  that  a  qualified  mortgage  is  a 
loan  for  which  the  total  points  and  lees 
payable  in  connection  with  the  loan  do 
not  exceed  the  amounts  specified  under 
proposiul  §  22().43(e)(3).  As  discus.sed  in 
detail  in  the  .section-hy-section  analysis 
of  S  1()2(>.43(<!)(3).  the  Board  proj)osed 
two  alternatives  for  calculating  the 
allowable  points  and  fees  for  a  (|ualified 
mortgage:  One  a})proach  would  have 
consisted  of  five  “tiers”  of  loan  sizes 
and  t:orrespomfing  limits  on  points  and 
fees,  while  the  other  approacli  would 
have  consisted  of  three  “tiers”  of  j)oints 
and  fe(;s  based  on  a  formula  yielding  a 
greater  allowable  jjercentage  of  the  total 
loan  amount  to  he  charged  in  jjoints  and 
fees  for  (;ach  dollar  increase  in  loan  size. 
Additionally.  |)roj)osed  ^  22(i. 43(h)(9) 
would  have  defined  "points  and  fees”  to 
have  the  same  meaning  as  in  jiropo.sed 
S22(j..32(h)(1). 

For  the  reasons  discussed  in  the 
proposed  rule,  the  Bureau  is  gemnally 
adopting  §  22(i.43(e)(2)(iii)  as  proposed 
in  renumbered  §  102().43(e)(2)(iii).  Fora 
discussion  of  the  final  rule’s  a])j)roach 
to  calculating  allowable  ])oints  and  fees 
for  a  (pialified  mortgage,  sec*  the  section- 
hy-section  analysis  of  ^  l()2(>.43(e)(3). 
Fora  di.scussion  of  the  definition  of 
points  and  fees,  see  the  .section-hy- 
section  analysis  of  §  1()2(>. 32(h)(1). 

As  noted  above,  several  consumer 
group  commenters  napiested  that  high- 
cost  mortgages  hi*  prohihitcul  from 
receiving  (pialified  mortgage  status. 
Those  commenters  noted  that  high-cost 
mortgages  have  hecm  singled  out  by 
(>ongr(;.ss  as  d(;.serving  of  special 
mgulatory  tniatment  hcicause  of  their 
potential  to  he  abusive  to  consumers. 
They  argue  that  it  would  s(iem 
incongruous  for  any  high-cost  mortgage 
to  he  given  a  presumption  of 
compliance  with  the  ahility-to-repay 
rule.  However,  the  final  rule  does  not 
jirohihit  a  high-cost  mortgage;  from  being 
a  (pialified  mortgage.  Under  the  Dodd- 
Frank  Act.  a  mortgage  loan  is  a  high-cost 
mortgage  when  (1)  the  annual 
perc(;ntage  rate  exc(;e(ls  AFOR  hv  more 
than  (i..5  percentage  points  for  first-li(;ns 
or  8. .I  j)(!rc(;ntage  points  for  suhordinate- 
liens;  (2)  |)oints  and  fees  exc(;ed 
jiercent.  geiuirally;  or  (3)  when 
prepaymeait  penalti(;s  may  he  imj)os(;(l 
more  than  three  years  after 
consummation  or  (jxceed  2  jiercent  of 
the  amount  ])re|)ai(i.  Neither  the  Board’s 
201 1  ATR-QM  Froj)o.sal  nor  the 
Bunam’s  2012  HOEFA  Froposal  would 
have  prohihitrul  loans  that  are  high-cost 
mortgages  as  a  result  of  a  high  interest 


rate  from  receiving  (pialified  mortgage 
status. 

As  a  general  matter,  the  ahility-to- 
rejiay  reipiirements  in  this  final  rule 
apply  to  most  closed-end  mortgage 
loans,  including  closed-end  high-cost 
mortgag(;s.  Notwithstanding  the  Dodd- 
Frank  Act’s  creation  of  a  new  ahility-to- 
r(;pay  regime  for  mortgage  loans, 
('.ongress  did  not  modify  an  (;xisting 
prohibition  in  TIEA  .section  129(h) 
again.st  originating  a  high-cost  mortgage 
without  nigard  to  a  consumer’s 
nipaynient  ability  (HOEFA  ahility-to- 
repay).  Thus,  under  TILA  (as  amended 
hy  the  Dodd-Frank  Act),  closed-end 
high-cost  m()rtgag(!s  are  subject  both  to 
the  general  ahility-to-repay  ])rovisi()ns 
and  to  HQEFA’s  ahility-to-repay 
requirement.'^'’  As  implemented  in 
existing  §  1()2(). 34(a)(4).  the  HOEFA 
ahility-to-rejiay  rules  contain  a 
r(;huttahle  presumjition  of  compliance  if 
the  creditor  takes  certain  steps  that  are 
generally  less  rigorous  than  the  Dodd- 
Frank  Act’s  ahility-to-repay 
ri;(piirements,  as  imjilemented  in  this 
rule.  For  this  reason,  and  as  explained 
further  in  that  rulemaking,  the  Bureau’s 
2013  HOEFA  Final  Rule  provides  that  a 
creditor  comjilies  with  the  high-cost 
mortgage  ahility-to-reiiay  r(;(piirement 
hy  comjilying  with  the  geiKaal  ahility- 
to-repay  provision,  as  implemented  Iw 
this  final  rule.'’*" 

The  final  rule  does  not  jirohihit  high- 
co.st  mortgages  from  Ixang  (jualified 
m()rtgag(;s  for  several  reasons.  l''irst.  the 
Dodd-Frank  Act  (lo(;s  not  prohibit  high- 
cost  mortgag(;s  from  rec(;iving  (pialified 
mortgage  .status.  While  the  statute 
impo.S(;s  a  ])oints  and  fiuis  limit  on 
(jualified  mortgages  (3  j)ercent. 
g(aierally)  that  effectively  inohihils 
loans  that  triggia  the  high-cost  mortgage 
])()ints  and  fee  threshold  from  receiving 
(pialified  mortgage  status,  it  does  not 
imj)o.se  an  annual  jiercentage  rate  limit 


'•’"•llu!  sUiliilorv  HOKI’A  iibilily-lo-rnpiiy 
provisions  proliihil  croditors  iroin  in  ii 

piitt(;rn  or  practici;  ol  making  loans  withonl  r(!”ar(l 
to  till!  consninor's  ropavinont  aliilitv.  In  Iho  2()()S 
IIOl'il’A  Final  Rnlt;.  llu;  Itoard  oliniinalod  tho 
"paltorn  or  praolico"  roipiiromiinl  imdor  llu;  IIOFI’A 
aliility-lo-ropay  provision  and  also  appliod  tho 
n!pavin(!nl  aliilitv  riKpiiroiiuinl  to  liiglicr-iiricod 
niorl^af^i!  loans. 

'■"■'rlu!  Hiiroan  nolos  that,  anion^  olliiir 
rosiriclions.  Ilin  2(11  :i  HOFI’A  Final  Kniii  also 
intlndos  in  I;  1(l2(i.:<2(d)(1 )  a  prohibition  on  balloon 
payiiiont  l(‘atnr(!s  lor  most  lii^li-cost  niort[>a{>i!s.  and 
rotains  (lii!  ciirront  ro.strictions  on  lii}>b-i:ost 
inortf’agos  porniittiii};  nii^ativo  amort i/.at ion.  As 
notod.  lii^li-t:ost  niort^a^os  will  bo  snbjoot  to  tlioso 
restrictions  in  addition  to  the  ro(|uiromonts  imposed 
in  this  llnal  rule.  With  respect  to  prepayment 
penalty  revisions,  the  l)odd-l'’rank  Act  deleted  (he 
statutory  restrictions  a|)|)licable  to  high-t:os( 
mortgages.  'I  he  new  l)odd-l-'rank  Act  prepayment 
penalty  restrictions  ol  section  1414  are 
iniplemented  as  di.sciissed  below. 


on  (pialified  mortgages. Therefore, 
nothing  in  the  statute  jirohihits  a 
creditor  from  making  a  loan  with  a  verv 
high  interest  rate  such  that  the  loan  is 
a  high-cost  mortgage  while  still  meeting 
the  criteria  for  a  (pialified  mortgage. 

In  addition,  the  final  rule  does  not 
prohibit  high-cost  mortgages  from  being 
(pialified  mortgages  hecau.se  the  Bureau 
believes  that,  for  loans  that  nund  the 
(pialified  mortgage  definition,  there  is 
reason  to  presume,  subject  to  r(;huttal, 
that  the  creditor  had  a  reasonable  and 
good  faith  belief  in  the  consunKu’s 
ability  to  rejiay  notwithstanding  the 
high  interest  rate.  High-co.st  mortgag(;s 
will  he  less  likely  to  meet  (pialified 
mortgage  criteria  hectiiise  the  higher 
inter(;st  rate  will  generate  higher 
monthly  payments  and  thus  reipiire 
higlua'  income  to  satisfy  the  (Udit-to- 
income  test  for  a  qualified  mortgage.  But 
wh(!re  that  t(;.st  is  satisfied — that  is, 
where  the  consumer  has  an  acceptable 
deht-to-income  ratio  calculated  in 
accordance  with  (jualified  mortgage 
underwriting  rule.s — there  is  no  logical 
reason  to  exclude  the  loan  from  the 
definition  of  a  (pialified  mortgage. 

Allowing  a  high-cost  mortgage  to  he  a 
(pialified  mortgage  can  benefit 
consumers,  'fhe  Bur(;au  anticijiates  that, 
in  the  small  loan  market,  cn;(litors  may 
sometiiiKis  exceed  high-cost  mortgage 
thresholds  due  to  the  imiipie  .structure 
of  their  business.  'Fhe  Bureau  heliev(;.s  it 
would  he  in  the  interest  of  consumers  to 
afford  (jualified  mortgage  status  to  loans 
me(;ting  the  (jualified  mortgage  criteria 
so  as  to  remove  any  incrementiil 
imjiediimait  that  the  general  ahilitv-to- 
rejiay  jirovisions  would  imjiose  on 
making  such  loans.  The  Bureau  also 
heliev(;.s  this  ajijiroach  could  provide  an 
incentive  to  creditors  making  high-cost 
mortgages  to  satisfy  the  (jualified 
mortgage  r(;quirements,  which  would 
jirovide  additional  consumer 
jirotections,  such  as  restricting  interest- 
only  jiayments  and  limiting  loan  terms 
to  30  vears,  which  are  not  reijuirements 
under  HOEFA. 


'■•^Tlii;  iioints  anil  leas  limit  Ibr  (|ualillo(l 
mortf’agos  siit  Ibrtb  in  tiu:  Oofld-tMaiik  Act.  as 
implemented  in  §  l()2().4.'l(i!)  ol  tbis  final  rule 
(including  .separate  points  and  lees  limits  for 
smaller  loans),  is  lower  tban  the  high-cost  mortgage 
points  and  fees  threshold.  'I  bus.  any  loan  that 
(riggers  the  high-cost  mortgage  |>rovisions  through 
the  points  ami  fees  criteria  could  not  satisfy  the 
ipialilled  mortgage  definition.  Likewise. 

102(i.4:i(g)  of  this  final  rule  provides  that,  when; 
ipialilliid  mortgages  are  permitted  to  have 
|irepaym(!nt  p(!nalties.  such  penalties  may  not  be 
im|)osed  more  than  three  vears  after  consummation 
or  in  an  amount  that  exceeds  2  percent  of  the 
amount  prepaid.  'I'his  limitation  aligns  with  the 
prepayment  penalty  trigger  for  the  high-cost 
mortgage  provisions,  such  that  a  loan  that  satisfies 
the  (lualilled  mortgage  requirements  would  never 
trigger  the  high-cost  mortgage  provisions  as  a  result 
of  a  prepayment  |)enal(y. 
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Fiirlliermore,  allowing  high-cost 
mortgage  loans  to  he  (jualified  mortgages 
would  not  imjjact  the  various 
impediments  to  making  high-co.st 
nK)rtgage  loans,  including  enhanced 
disclosure  and  counseling  reciuirements 
and  the  enhanced  liability  for  IlOEFA 
violations.  Thus,  there  would  remain 
.strong  disincentives  to  making  high-co.st 
mortgages.  The  Uunuui  does  not  believe 
that  allowing  high-co.st  mortgages  to  he 
(jualified  mortgages  would  incent 
creditors  who  would  not  otlu!rwise 
make  high-cost  mortgages  to  .start 
making  them. 

43((d(2)(iv) 

TILA  section  129C(h)(2)(A)(iv)  and  (v) 
provides  as  a  condition  to  meeting  the 
definition  of  a  (jualified  mortgage,  in 
addition  to  other  criteria,  that  the 
underwriting  jirocess  for  a  fixed-rate  or 
adjustahhj-rate  loan  he  ha.sed  on  “a 
j)ayment  schedule  that  fully  amortizes 
the  loan  over  the  loan  term  and  takes 
into  account  all  aj)j3licahle  taxes, 
insurance,  and  assessments.”  The 
statute  furtlua'  .stat(;s  that  for  an 
adjustahhi-rate  loan,  the  umUa  writing 
must  he  based  on  “the  maximum  rate 
j)ermitt(;(l  under  the  loan  during  the  first 
."i  years.”  .See  TILA  section 
129(](h)(2)(AKv].  The  statute  does  not 
define  the  terms  “fixed  rate,” 
“adjustahhj-rate,”  or  “loan  term,”  and 
j)rovi(les  no  additional  as.snmj)tion,s 
regarding  how  to  calculate  the  j)ayment 
obligation. 

3'he.so  statutory  re(juirements  differ 
from  the  j)ayment  calculation 
r(!(juir(;ments  .set  forth  in  (existing 
§  l()2(i.34(aK4)(iii),  which  jnovides  a 
jmxsumption  of  comjjliance  with  the 
rejjayment  ability  rerjuirements  for 
higher-jjriced  mortgage  loans,  where  the 
creditor  underwrites  the  loan  using  the 
largest  jiayment  of  jjrincijial  and  interest 
scheduled  in  the  first  seven  years 
following  consummation.  The  existing 
jjresumption  of  comjjliance  under 
§  l()2tt.34(a)(4)(iii)  is  available  for  all 
high-co.st  and  higher-jiriced  mortgage 
loans,  excejjt  for  loans  with  negative 
amortization  or  halloon-jiayment 
mortgages  with  a  term  less  than  seven 
years.  In  contra.st,  'LILA  section 
129C(h)(2)(A)  nujuires  the  cixulitor  to 
umhirwrite  the  loan  ha.sed  on  the 
maximum  j)aym(;nt  during  the  fir.st  five 
years,  and  does  not  (extend  the  .scojje  of 
(jualified  mortgages  to  any  loan  that 
contains  certain  risky  features  or  a  loan 
term  exceeding  30  years.  Loans  with  a 
halloon-jjayment  feature  would  not 
meet  the  (hifinition  of  a  (jualified 
mortgage  n^gardle.ss  of  term  length, 
unless  made  by  a  creditor  that  satisfies 
the  conditions  in  §  1020. 43(f). 


The  Board  j)roj3()S(Kl  to  implement  the 
underwriting  r(!(juirem(;nts  of  TILA 
S(!Ction  129(;(h)(2)(A)(iv)  and  (v),  for 
j)urj)().ses  of  (hUermining  whether  a  loan 
me(;ts  the  definition  of  a  (jualifi(Kl 
mortgage,  in  jirojjo.sed  §  220.43((;)(2)(iv). 
Under  the  j)roj)osal,  creditors  woidd 
have  been  ((xjuired  to  underwrite  a  loan 
that  is  a  fixed-,  adjustable-,  or  .stej)-rate 
mortgage  using  a  jx^riodic  j)ayment  of 
j)rincij)al  and  interest  ha.sed  on  the 
maximum  interest  rate  j)ermitte(l  during 
the  first  five  y(iar,s  alUir  consummation. 
The  terms  “adju.stahle-rate  mortgage,” 
“stej)-rate  mortgage,”  and  “fixed-rate 
mortgage”  would  have  had  the  meaning 
as  in  current  S  102().18(.s)(7)(i)  through 
(iii),  respectively. 

Sj)ecifically.  jjrojjosed 
§  22(i.43(e)(2){iv)  would  have  j)r(3vi(le(l 
that  meeting  the  definition  of  a  (jualified 
mortgage  is  contingent,  in  j)art,  on 
creditors  nnurting  the  following 
underwriting  re(juirement,s: 

(1)  Pr()j)ose(l  §  22{i.43((!)(2)(iv)  woidd 
have  nKjuired  that  the  creditor  take  into 
account  any  mortgage-ndated 
obligations  when  underwriting  the 
con.sumer’s  loan; 

(2)  Propo.sed  §  22().43(e)(2Kiv)(A) 
would  have  re(juire(l  the  creditor  to  u.se 
the  maximum  interest  rate  that  mav 
aj)j)ly  during  the  first  five  years  aft(;r 
consummation;  and 

(3)  Projio.sed  §  22{).43(e)(2)(iv)(B) 
would  have  re(juire(l  that  the  jieriodic 
jiayments  of  jnincijial  and  interest  rejjay 
either  the  outstanding  jirincijial  balance 
over  the  remaining  term  of  the  loan  as 
of  the  date  the  intere.st  rate  adju.sts  to  the 
maximum  interest  rate  that  can  occur 
during  the  fir.st  five  years  after 
consummation,  or  the  loan  amount  over 
the  loan  term. 

These  three  underwriting  conditions 
under  projiosed  §  22tt.43{e)(2)(iv),  and 
the  aj)j)roach  to  these  criteria  adojited  in 
the  final  rule,  are  discussixl  below. 

Projjo.sed  §  22(i.43(e)(2)(iv)  would 
have  imjilemented  TILA  .section 
129C(h)(2)(A)(iv)  and  (v),  in  j)art,  and 
j)rovi(l(!(l  that,  to  he  a  (jualified  mortgage 
uinhir  j)ro))o.se(l  in2().43(e)(2),  the 
creditor  must  underwrite  the  loan  taking 
into  account  any  mortgage-related 
obligations.  Frojxised  comment 
43(eK2)(iv)-(}  would  have  jjrovided 
cr().ss-refer(!nc(;.s  to  j)roj3os(!(l 
§  22(i.43(h)(8)  and  associated 
commentary.  The  Board  jirojio.sed  to  u.se 
the  term  “mortgage-related  obligations” 
in  j)lace  of  “all  aj)j)licahle  taxes, 
insurance  (including  mortgage 
guarantee  insurance),  and  a.ss(!s.sments.” 
Brojiosed  §  228. 43(h)(8)  would  have 
defined  the  term  “mortgage-related 
obligations”  to  mean  j)roj3(3rty  taxes; 
mortgage-related  insurance  jiremiums 
re(juire(l  by  the  creditor  as  set  forth  in 


jirojjo.sed  §  228.4.'i(h)(l);  homeowners 
association,  condominium,  and 
coojjerative  fees;  ground  rent  or 
leasehold  j)ayment.s;  and  sjxicial 
assiissments. 

Commenters  generally  sujijjorted  the 
inclusion  of  mortgage-related 
obligations  in  the  underwriting 
nujuirement  in  jirojiosed 
§  228.43(e)(2)(iv).  Several  industry  trade 
associations,  hanks,  civil  rights 
organizations,  and  consumer  advocacy 
groujis  sjjecifically  sujjjjorted  the 
re(juirement.  Several  commenters 
re(ju(!.ste(l  clear  guidance  on  the 
amounts  to  he  included  in  the  monthly 
jjayment  amount,  including  mortgage- 
related  obligations.  In  addition,  a  civil 
rights  organization  and  several 
consumer  advocacy  groups  argued  that 
the  creditor  shoukl  akso  he  riHjuired  to 
consider  recurring,  non-debt  (jxjienses, 
such  as  medical  sujijilies  and  child  care. 

As  discussed  above  in  the  section-hy- 
s(;ction  analysis  of  §  1028. 43(h)(8),  the 
Bur(;au  is  adojjting  the  jirojiosed 
definition  of  mortgage-related 
obligations  in  renumbered 
§  l()28.43(h)(8),  with  certain  clarifying 
changes  and  additional  examples. 

For  the  reasons  discussed  above,  the 
Bureau  is  adojiting  the  mortgage-relat(;(l 
obligations  jjortion  of  §  228.43(e)(2)(vi) 
as  projiosed  in  renumbered 
§  l()28.43(e)(2)(vi).  The  final  rule  does 
not  contain  a  .sj)ecific  re(juirement  that 
the  creditor  consider,  when 
underwriting  the  consumer’s  monthly 
jiayment,  recurring  non-debt  exjxaises, 
such  as  medical  .suj)j)lies  and  child  care. 
H()wev(ir,  such  exj)ense.s,  if  known  to 
the  creditor  at  the  time  of 
consummation,  may  he  relevant  to  a 
con.sumer’s  ability  to  rehut  the 
j)re.sumj)tion  of  comjjliance  that  ajiplies 
to  (jualified  mortgages  that  are  higher- 
jiriced  covrrred  transactions.  See 
.section-hv-.section  analvsis  of 
§l()28.43(e)(l)(ii)(B). 

43(e)(2)(iv)(A) 

Projjo.sed  §  228.43(e)(2)(iv)(A)  would 
have  imjilemented  TILA  section 
129C(h)(2)(A)(iv)  and  (v),  in  jiart,  and 
jnovided  that,  to  he  a  (jualified  mortgage 
under  j)r()po.s(!d  §  l()28.43(e)(2).  the 
creditor  must  umha  write  the  loan  using 
the  maximum  interest  rate  that  may 
aj)j)ly  during  the  first  five  y(!ars  after 
consummation.  However,  the  .statute 
does  not  define  the  term  “maximum 
rate,”  nor  does  the  statute  clarify 
whether  the  j)hrase  “the  maximum  rate 
jiermitted  under  the  loan  during  the  first 
.'i  years”  means  the  cr(!(lit()r  should  u.se 
the  maximum  interest  rate  that  occurs 
during  the  first  five  years  of  the  loan 
beginning  with  the  fir.st  j)erio(tic 
jiayment  due  under  the  loan,  or  during 
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the  first  five  years  after  consuniniation 
of  the  loan.  The  former  aj)j)roa(;h  would 
capture  the  rate  recast  for  a  .l/l  hybrid 
adjustable-rate  mortgage  that  ociairs  on 
the  due  date  of  the  (iOth  monthly 
payment,  and  the  latter  would  not. 

The  Hoard  interpreted  the  phra.se 
“maximum  rate  permitted”  as  recpiiring 
creditors  to  underwrite  the  loan  based 
on  the  maximum  interest  rate  that  could 
occur  under  the  terms  of  the  loan  during 
the  first  five  vears  after  consummation, 
assuming  a  rising  index  value.  .See 
proj)o.sed  comment  43(e){2)(iv)-l.  The 
Hoard  noted  that  this  interpretation  is 
consistent  with  current  guidance 
contained  in  Regulation  Z  regarding 
disclosure  of  the  maximum  interest  rate. 
.See  MDIA  Interim  Rule.  75  FR  58471 
(.Sept.  24,  2010).  The  Hoard  further 
stated  that  this  interpretation  is 
consistent  with  congre.ssional  intent  to 
encourage  cnulitors  to  make  loans  to 
consumers  that  are  less  risky  and  that 
afford  the  ct)nsumer  a  reasonable  period 
of  time  to  rejjay  (/.e..  5  years)  on  less 
risky  terms.  For  the  reasons  described  in 
the  proposed  rule,  the  Hureau  is 
adopting  the  “maximum  interest  rate;” 
j)rovision  in  §  102(i.43(e)(2)(iv)  as 
j)roj)o.sed  in  renumbered 
§1020.43(e)(2)(iv). 

The  Hoard  j)roj)osed  to  interpret  the 
phrase  “during  the  first  5  years”  as 
nujuiring  creditors  to  underwrite  the 
loan  based  on  the  maximum  intere.st 
rate  that  may  apply  during  the  first  five 
years  after  consummation.  TILA  section 
129C;(h)(2)(A)(v).  The  preamble  to  the 
j)ropos(Hl  rule  explains  several  reasons 
ibr  this  interpretation.  First,  the  Hoard 
noted  that  a  j)lain  reading  of  the 
.statutory  language  conveys  that  the 
“first  five;  years”  is  the  first  five  vears  of 
the  loan  once  it  comes  into  exi.stence 
(/.e..  once  it  is  consummated).  The 
Hoard  believed  that  interpreting  the 
phrase  to  mean  the  first  five  years 
t)eginning  with  the  first  j)eriodic 
payment  due  under  the  loan  would 
nupiire  an  expansive  reading  of  the 
statutory  text. 

.S(;cond,  the  Hoard  noted  that  the 
intent  of  this  underwriting  condition  is 
to  ensure  that  the  consuima'  can  afford 
the  loan’s  jiayments  for  a  reasonable 
amount  of  time  and  that  Ckmgress 
intended  for  a  reasonable  amount  of 
time  to  he  the  first  five  ytiars  aft(!r 
c:onsummation. 

Third,  the  Hoard  proposed  this 
approach  Ixicause  it  is  consistent  with 
j)rior  iterations  of  this  statutory  text  and 
the  Hoard’s  2008  HOKPA  Final  Rule.  As 
noted  above,  the  Dodd-Frank  Act 
codifies  many  aspects  of  the  repayment 
ability  requirements  contained  in 
existing  §  1020.34(a)(4)  of  the  Hoard's 
2008  HOKPA  Final  Rule. 


Fourth,  the  Hoard  helievcul  that 
interpreting  the  phrase  “during  the  first 
five  years”  as  including  the  rate 
adjustment  at  the  end  of  the  fifth  year 
would  he  of  limited  benefit  to 
consumers  hecau.se  creditors  could 
(!asily  structure  their  j)roduct  offerings 
to  avoid  application  of  the  rule.  For 
examjile,  a  creditor  could  move  a  rate 
adjustment  that  typically  occurs  on  the 
due  date  of  the  (iOth  monthly  j)ayment 
to  due  date  of  the  first  month  that  falls 
outside  the  specified  time  horizon, 
making  any  |)roposal  to  extend  the  time 
period  in  order  to  include  the  rate 
adjustment  of  diminished  value. 

Finally,  the  Hoard  believed  that  the 
pro])osed  timing  of  the  five-year  period 
could  aj)j)ropriately  differ  from  the 
approach  u.sed  umlerthe  2010  MDIA 
Interim  Final  Rule,  given  the  different 
pur]ioses  of  the  rules.  TIk;  Hoard 
amended  the  2010  MDIA  Interim  Final 
Rule  to  require  that  creditors  base  their 
interest  rate  and  ])ayment  di.sclosures  on 
the  first  five  years  after  the  due  date  of 
the  first  nigular  j)eriodic  payment  rather 
than  the  first  five  years  after 
consummation.  .See  75  I’R  81830.  81830 
(Dec.  20,  2010).  The  revision  clarified 
that  the  di.sclosun!  requirements  for  Vi 
hybrid  adju.stahle-rat(!  mortgages  must 
include  the  rate  adjustment  that  occurs 
on  the  due  date  of  the  00th  monthly 
j)ayment,  which  tyjncally  occurs  more 
than  five  years  after  consummation.  The 
disclosure  requirements  under  the  2010 
MDIA  Interim  Final  Rul(!,  as  revi.sed.  are 
intended  to  helj)  make  consumers  aware 
of  changes  to  their  loan  terms  that  may 
occur  if  they  choose  to  stay  in  the  loan 
beyond  five  years  and  therefore,  heljjs  to 
ensure  consumers  avoid  the  uninformed 
use  of  credit.  The  Hoard  Ixdieved  a 
different  ap])roach  is  ajijjrojiriate  under 
j)roposed  §  220.43(e)(2)(iv)  because  that 
requirement  seeks  to  ensure  that  the 
loan’s  payments  are  affordable  for  a 
reasonable  j)eriod  of  time.  For  the 
reasons  stated  above,  the  Hoard  heliev(,*d 
that  Congress  intenchul  the  first  five 
years  after  consummation  to  he  a 
reasonable  period  of  time  to  ensure  that 
the  consumer  has  the  ability  to  rejiay 
the  loan  according  to  its  terms. 

For  all  the  above-listed  reasons,  the 
Hoard  interpreted  the  statutory  text  as 
requiring  that  the  creditor  underwrite 
the  loan  using  the  maximum  interest 
rate  during  the  first  five;  years  after 
consummation.  The  Hoard  solicited 
comment  on  its  interpretation  of  the 
j)hrase  “first  five  years”  and  the 
aj)propriatene.ss  of  this  apj)roach.  The 
Hoard  akso  ])ro])o.sed  clarifying 
commentary  and  examples,  which  are 
de.scribed  below. 

As  described  above,  c:ommenters 
generally  supported  tin;  payment 


calculation  requirements  in  the 
propo.sed  rule,  including  the  five-year 
l)ayment  calculation.  A  comment  from  a 
coalition  of  consumer  advocat(!S 
suggested  that  the  period  may  not  he 
long  enough  to  assure  a  consumer’s 
ability  to  repay  given  that  the  average 
homeowner  holds  their  mortgage  for 
a|)])roximately  seven  years,  and 
suggested  that  the  fi\'e-y(;ar  payment 
calculation  re(pnrement  he  extended  to 
r(;flect  the  a\'erage  mortgage  duration  of 
the  first  ten  years  of  the  loan.  Two 
industry  commenters  suggested  that  the 
time  horizon  in  the  required  payment 
calculation  for  (|ualified  mortgages  he 
consistent  with  the  proj)osed 
requirement  in  the  2011  QRM  Propo.sed 
Rule  that  the  payment  calculation  he 
based  on  the  maximum  rate  in  the  first 
five  years  after  the  date  on  which  the 
first  regular  i)eriodic  jjayment  will  he 
due.  One  such  commenter  noted  that 
the  payment  calculation  approach  in  the 
2011  QRM  Pro])osed  Rule  is  more 
protective  of  consumers.  Another 
indu.stry  commenter  suggested  that  the 
final  rule  should  measure  the  first  five 
vears  from  the  first  regularly  scheduled 
paymimt.  for  consistency  with  the  2010 
MDIA  Interim  Final  Rule.  An 
association  of  .State  hank  regulators 
agreed  with  the  Hoard’s  rea.soning, 
noting  that  creditors  could  .structure 
loans  to  recast  outside  any  jiarameter  set 
by  th(5  rule  and  that  an  effective  way  to 
prevent  ])ur])oseful  evasion  of  the 
payment  calculation  provision  would 
reejuire  higislation. 

Notwithstanding  the  Hoard’s 
proj)o.sed  a])])roach,  the  Hureau 
interprets  tlie  phrase  “during  the  first  5 
y(;ars”  as  recjuiring  creditors  to 
underwrite  the  loan  ha.sed  on  the 
maximum  interest  rate  that  may  ajqdy 
during  the  first  five  years  after  the  fir.st 
regular  jjeriodic  jjayment  will  he  due. 
hike  the  Board,  the  Bureau  finds  the 
statutory  language  to  he  ambiguous. 
However,  the  Bureau  believes  that  the 
statutory  j)hrase  “during  the  first  5 
years”  could  he  given  either  meaning, 
and  that  this  ajjproach  ])rovides  greater 
protections  to  consumers  by  requiring 
creditors  to  underwrite  (pialified 
mortgages  using  the  rate  that  would 
a])ply  after  the  recast  of  a  five-year 
adjiKstahle  rate  mortgage.  Further,  as 
noted,  this  approach  is  consistent  with 
the  payment  calculation  in  the  2011 
QRM  Pro])osed  Rule  and  in  existing 
Regulation  Z  with  res])ect  to  the 
disclosure  reejuirements  for  interest 
rates  on  adjustable-rate  amortizing 
loans. 

Accordingly,  §  102(j.43(e)(2)(iv)(A) 
])rovides  that  a  qualified  mortgage  under 
§  1020. 43(e)(2)  must  he  underwritten, 
taking  into  account  any  mortgage- 
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related  ol)ligations,  using  the  maximum 
int(;rest  rate  that  may  aj)ply  during  the 
first  live  years  after  the  date  on  which 
the  first  regular  periodic  payment  will 
l)(!  due.  Although  the  Bureau  is 
finalizing  the  commentary  and 
examj)les  to  §  22B.43(e)(2)(iv)  as 
j)roposed  in  the  commentarv  to 
renuml)ered  §  l()20.43(e)(2)(iv),  tire  final 
rule  makes  conforming  changes  to  the 
|)ro])o.sed  commentary  to  rellect  the 
adjusted  time  horizon.  The  ))roposed 
commentary  and  the  clianges  to  the 
proposed  commentary  as  implemented 
in  the  final  rule  are  desc:ril)ed  below. 

The  Bureau  is  finalizing  comment 
43(e)(2Kiv)-l  as  pro])osed,  hut  with 
conforming  changes  to  reflect  the  new 
time  horizon.  In  the  final  ruh;.  the 
comment  jjrovides  guidance  to  creditors 
on  how  to  det(!rmine  the  maximum 
interest  rate  during  the  first  five  years 
after  the  date  on  which  the  first  rcigular 
periodic  paynumt  will  he  due.  This 
t:omment  explains  that  creditors  mu.st 
use  the  maximum  rate;  that  could  apply 
at  any  time  during  the  first  five  years 
after  the  date  on  which  the  first  regular 
l)eriodic  payment  will  he  due, 
regardless  of  whether  the  maximum  rate 
is  reached  at  the  first  or  suhsec|uent 
adjustment  during  such  five  year  jreriod. 

The  Bureau  is  finalizing  comment 
43(e)(2)(iv)(A)-2  as  ])roposed.  'I'hat 
comment  clarifies  that  for  a  fixed-rate 
mortgage,  c:reditors  should  u.se  the 
interest  rate  in  effect  at  consummation, 
and  provides  a  cao.ss-reference  to 
§  l()2fi.l8(s)(7)(iii]  for  the  meaning  of 
the  term  “fixed-rate  mortgage." 

The  Bureau  is  finalizing  comment 
43(e)(2)(iv)-3  as  ])ro])osed.  hut  with 
conforming  changes  to  reflect  the  new 
time  horizon.  That  comment  provides 
guidance  to  creditors  regarding 
treatment  of  periodic  interest  rate 
adjustment  cajrs,  and  explains  that,  for 
an  adjustahle-rate  mortgage,  creditors 
should  assume  the  interest  rate 
incnxises  after  consummation  as  rapidly 
as  possible,  taking  into  account  the 
terms  of  the  legal  obligation.  The 
comment  further  (!X])lains  that  creditors 
.should  account  for  any  j)eriodic  intenist 
rate  adjustment  cap  that  may  limit  how 
(luickly  the  interest  rate  can  increase 
under  the  terms  of  the  legal  obligation. 
The  comment  states  that  where  a  range 
for  the  maximum  interest  rate  during 
the  first  five  years  is  ])rovided,  the 
highest  rate  in  that  range;  is  the 
maximum  interest  rate;  fe)r  purjie)ses  of 
this  se;e;tion.  Finally,  the  comment 
e:larifie;s  that  where;  the  terms  e)f  the 
legal  obligation  are;  ne)t  ha.seel  on  an 
inelex  plus  a  margin,  or  fen'inula.  the 
e;re;elite)r  must  u.se  the  maximum  inte;rest 
rate  that  oexairs  ehiring  the  first  five 


years  after  the;  elate  on  whiedi  the;  first 
re;gular  perioelic  j)ayme;nt  will  he  elue. 

The;  Bure;au  is  also  aeleepting  e:ommont 
43(e)(2)(iv)-3.i  thre)ugh  .iii  as  pre)pose;el. 
hut  with  e;e)nfe)rming  e;hange;.s  te;  the 
e:e)mment  to  re;ne;e;t  the  ne;w  time; 
he)rize)n.  'I’hej.se  e:e)mme;nt.s  ])re)viele; 
e;xample;.s  e)f  he)w  te)  eletermine  the; 
maximum  iute;re;.st  rate.  For  e;xample;, 
ce)mme;nt  43(e)(2)(iv)-3.1  illu.strate;.s  how 
te)  ele;te;rmine;  the  maximum  inte;re;.st  rate; 
ill  the  first  five;  yeiars  after  the;  elate  ein 
whie:h  the;  first  reigular  perioelie;  payment 
will  he;  elue;  for  an  aeljustahle-rate; 
mortgage  with  a  elisexmnted  rate;  feir 
lhre;e;  years. 

The;  Bure;au  is  alse)  finalizing 
cennment  4.3(e)(2)(iv)-4  as  pre)po.se;el,  hut 
with  exmfbrming  e:hange;.s  to  re;fle;ct  the; 
new  time  horizon.  Comment 
43(e)(2Kiv)— 4  clarifie;.s  the  meianing  of 
the  phrase  “first  five  ye;ars  after  the  date 
em  whie:h  the  first  re;gular  perioelie; 
payment  will  he;  elue.”  This  e:omment 
preivieleis  that  uneler 

§  l()2(j.43(e)(2)(iv)(A),  the  e;re;elitor  must 
unele;rwrite  the  leian  using  the  maximum 
intere;.st  rate;  that  may  apjily  ehiring  the 
first  five;  ye;ars  after  the  elate  em  whie;h 
the;  first  re;gular  jierieielie:  pavment  will 
he;  elue,  anel  jirovieleis  an  illustrative 
examjile. 

43(e;)(2)(iv)(B) 

Freipei.seel  22fi.43(e)(2Kiv)(B)  wenilel 
have  implementeel  'I'lLA  se;e;tie)n 
12t)C(h){2)(A)(iv)  anel  (v),  in  part,  by 
jireivieling,  as  ])art  eif  me;e;ting  the 
elefinitiem  of  a  ejualifieel  mortgage  uneler 
jiropeiseel  S  l()2().43(e;)(2),  that  the 
e;reelite)r  unelerwrite  the  leian  using 
perioelie;  payments  of  j)rine;i])al  anel 
interest  that  will  repay  either  (1)  the; 
outstaneling  princijial  halane;e  over  the 
rt;maining  term  eif  the  loan  as  of  the  elate 
the  inteirest  rate  aeljusts  te)  the  maximum 
interest  rate  that  occurs  ehiring  the  first 
five  ye;ar.s  afteir  e;e)n.summatie)n;  or  (2)  the; 
le)an  ame)unt  eiver  the  loan  term.  See 
proposeel  §  22().43(e)(2)(iv)(B)(i)  anel  [2]. 

TILA  se;e;tie)n  1 2‘)C(h)(2)(A)(iv)  anel  (v) 
states  that  unele;rwriting  shoulel  he  ha.seel 
“on  a  payment  se;heelule;  that  fully 
amortizes  the  le)an  over  the;  le)an  term." 
The;  Be)arel  ne)te;el  that  unlike;  the; 
payment  e;ale;ulatie)n  as.sumptie)n.s  se;t 
fe)rth  for  purpe).se;s  of  the;  gene;ral  ahility- 
to-repay  rule,  uneler  TILA  .se;e;lie)n 
129C(a)(()),  the;  unele;rwriting  e;onelitie)n.s 
for  purpe)se;.s  of  me;e;ting  the  ele;finitie)n  of 
a  ejualifieel  mortgage;  elo  not  .s))ee;ify  the 
le)an  ameeunt  that  she)ulel  he;  repaiel,  anel 
elo  ne)t  elefine  “loan  te;rm."  For 
e;e)n.si.slene;y  anel  to  fae;ilitate; 
e;e)m])liance;,  the;  Be)arel  pre)pe).se;el  to  u.se 
the  terms  “leean  amount”  anel  “le)an 
term”  in  })re)j)e).se;el  §  22().43(h)(.'))  anel 
(h),  reispectively,  for  purpe)se;.s  e)f  this 
uneleirwriting  e;e)nelitie)n. 


fle)weve;r,  the  Boarei  alse)  t)e;lie;ve;el  that 
a  le)an  that  me;e;ts  the;  elefinition  e)f  a 
ejualifieel  mortgage  anel  whie;h  has  the; 
benefit  e)f  e)the;r  .safe;guarels,  such  as 
limits  e)n  le)an  fe;ature;s  anel  fe;e;.s,  merits 
lleixihility  in  the;  unelerwriting  |)re)e;e;.ss. 
Ae;e;e)retingly.  the  Boarei  ])re)|)e).se;el  te) 
])e;rmit  e;re;elite)r.s  te)  unelerwrite  the  le)an 
using  ])e;rie)elic  jiayments  of  ])rine;i])al 
anel  inte;re;.st  that  will  repav  e;ithe;r  the 
e)utstaneling  j)rine;ii)al  l)alane;e;  as  e)f  the 
elate  the  maximum  intere;st  rate;  ehiring 
the  first  five  ye;ars  after  e;e)nsummatie)n 
take;.s  effe;e;t  uneler  the  terms  e)f  the  leian. 
eir  the  leian  amount  as  e)f  the;  elate  of 
e;e)n.summatie)n.  The;  Beiarel  helieveel  the; 
feirmer  a|)j)re)ae;h  more  ae;e;urately 
refle;e;t.s  the  largest  jiayment  amount  that 
the  consumer  woulel  ne;ed  to  make 
uneler  the  te^rins  of  the  loan  ehiring  the 
first  five  years  after  e;em.summation, 
whe;re;as  the  latter  aj)|)roae;h  woulel 
ae;tually  overstate  the  ])ayment  amenmts 
reiejuireel.  This  aj)j)re)ae;h  wenilel  have;  set 
a  minimum  .stanelarel  for  ejualifieel 
meirtgages,  while;  affeireling  e;re;elite)r.s 
latituele;  te)  e;he)e).se  e;ithe;r  a|)|)re)ae;h  te) 
fae;ilitate  e;e)m|)liance. 

Fe)r  the;  re;a.se)n.s  ele;se;rihe;el  in  the; 
])re)j)e).se;el  rule,  the;  Bure;au  is  finalizing 
S  22().43(e;)(2)(iv)(A)  as  j)re)j)e).se;el  in 
n;numl)e;re;el  §  1()2{).43(e;)(2)(iv)(A). 

I  le)we;ve;r.  the  final  rule;  make;.s 
e;e)nfe)rming  e;hange;.s  to  the  ])re)j)e).se;el 
e;e)mme;ntary  to  re;fle;e;t  the;  aeijiisteel  tiine- 
he)rize)n  te)  the  fir.st  five  ye;ar.s  after  the 
elue  elate;  of  the;  first  re;gular  jierioelic 
j)ayme;nt.  The;  ])re)j)ose;el  e:e)mmentarv 
anel  the  e;hange;.s  to  the  j)re)|)e).seel 
e:e)mme;ntarv  in  the  final  rule  are; 
ele;.se:ril)e;el  he;le)W. 

The  Bure;au  is  finalizing  e:omme;nt 
43(e;)(2)(iv)-,'5  as  |)re)])oseel.  hut  with 
e;onfe)rming  e:hange;.s  te)  refleed  the  new 
time  horizon.  Comment  43(e)(2)(iv)-.'j 
j)re)vide;s  further  clarifie’.ation  te) 
e;reelitors  regareling  the  loan  amount  to 
he;  iiseel  for  ])urj)e).se;s  e)f  this  .se;e;onel 
e:e)nditie)n  in  §  102().43(e)(2)(iv).  The; 
exnnment  exj)lains  that  feir  a  creiditor  to 
mee;t  the  elefinitie)n  e)f  a  ejualirie;el 
mortgage  uneler  §  1()2(). 43(e)(2).  the 
e:reelitor  must  ele;termine;  the;  i)erie)elie; 
])ayment  of  j)rine:ii)al  anel  intt;re.st  using 
the;  maximum  intere;.st  rate  i)e;rmitte;el 
ehiring  the;  first  five  years  after  the;  elate 
on  whie;h  the;  first  re;gular  jierieielic 
jiayment  will  he  elue  that  rejiays  eithe;r 
(1)  the;  outstaneling  |)rine;ij)al  halanex;  as 
of  the;  e;arlie;.st  elate  the;  maximum 
inte;re;.st  rate  e:an  take;  effeed  unele;r  the; 
terms  of  the;  le;gal  eihligatiein.  e)ve;r  the; 
remaining  term  of  the  leian,  or  (2)  the; 
leian  amount,  as  that  te;rm  is  elefine;d  in 
§  1()2().43(1))(,5),  e)ver  the  entire  leian 
term,  as  that  term  is  ele;fine;el  in 
S  1()2().43(l))((i).  This  cennment  jirovieles 
illustrative  exainjiles  for  both 
aj)|)re)ae:hes. 
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1'he  Bureau  is  finalizing  comment 
43(c)(2Kiv)-0  as  proposed.  That 
comment  reiterates  that 
§  l()2(i.43(e)(2)(iv)  re(|uires  creditors  to 
take  mortgage-related  obligations  into 
account  when  underwriting  the  loan 
and  refers  to  §  102(i.43(l))(H)  and  its 
as.sociated  commentary  for  the  meaning 
of  mortgage-related  ohligations. 

The  Bureau  is  al.so  finalizing 
comment  43(e)(2)(iv)-7  as  j)roj)o.sed.  hut 
with  conforming  changes  to  rellect  the 
new  time  horizon,  (mmment 
43{e)(2)(iv)-7  j)rovides  examj)les  of  how 
to  determine  the  periodic  j)ayment  of 
principal  and  intere.st  based  on  the 
maximum  intere.st  rate  during  the  fir.st 
five  years  after  the  date  on  which  the 
fir.st  regular  periodic  jjayment  will  he 
clue  under  §  l()2(i.43(e)(2)(iv).  The  final 
rule  provides  an  additional  example  of 
how  to  determine  the  periodic  j)ayment 
of  principal  and  interest  based  on  the 
maximum  interest  rate  during  the  fir.st 
five  years  after  the  date  on  which  the 
first  regular  periodic  payment  will  he 
due  under  §  l()26.43(e)(2)(iv)  for  an 
adjustable-rate  mortgage  with  a  di.scount 
of  seven  years,  to  illustrate  how  the 
j)ayment  calculation  aj)plie.s  in  a  loan 
that  adjusts  after  the  five-year  time 
horizon,  ('.omment  43(e)(2)(iv)-7.iv 
j)rovide.s  an  example  of  a  loan  in  an 
amount  of  S20().()()()  with  a  3()-year  loan 
term,  that  provides  for  a  discounted 
interest  rate  of  (>  percent  that  is  fixed  for 
an  initial  |)eriod  of  seven  years,  after 
which  the  intere.st  rate  will  adjust 
annually  based  ou  a  sj)ecified  index 
plus  a  margin  of  3  percent,  subject  to  a 
2  percent  annual  interest  rate 
adjustment  cap.  The  index  value  in 
effect  at  consummation  is  4. .5  percent. 
The  loan  is  consummated  on  March  1.3. 
2014.  and  the  first  regular  periodic 
payment  is  due  May  1.  2014.  Under  the 
terms  of  the  loan  agreement,  the  first 
rate  adjustment  is  on  April  1. 2021  (the 
due  date  of  the  84th  monthly  payment), 
which  occurs  more  than  five  years  after 
the  date  on  which  the  first  regular 
|)(!riodic  payment  will  he  due.  Thus,  the 
maximum  intere.st  rate  under  the  terms 
of  the  loan  during  the  fir.st  ilvi!  yijars 
after  the  date  on  which  the  fir.st  regidar 
j)eriodic  payment  will  he  due  is  0 
|)(!rcent.  IJnder  this  example,  the 
transaction  will  meet  the  definition  of  a 
(|ualified  mortgage  if  the  cnnlitor 
underwrites  the  loan  using  the  monthlv 
payment  of  princij)al  and  interest  of 
.Si. 109  to  repay  the  loan  amount  of 
.S200.000  over  the  30-year  loaii  term 
usijig  the  maximum  intere.st  rate  during 
the  first  five  y(!ar.s  after  the  date  on 
which  the  first  regular  pciriodic  j)ayinent 
will  he  due  of  0  percent. 


43(e)(2)(v) 

43(eK2)(v)(A) 

TILA  section  129(;(h)(2)(A)(iii) 
provides  that  a  condition  for  meeting 
the  recpnrements  of  a  (lualified  mortgage 
is  that  th(!  income  and  financial 
resources  relied  u])on  to  (lualify  the 
obligors  on  the  residential  mortgage 
loan  are  verified  and  ilocumented.  'fliis 
recjuirement  is  consistent  with 
recpurement  under  the  general  ahility- 
to-repay  standard  to  consider  and  verify 
a  consumer’s  income  or  as.sets  using 
third-j)arty  records,  pursuant  to  TILA 
section  129(^(a)(l)  and  (3),  as  iliscus.sed 
above  in  the  stjction-hy-section  analysis 
of  §  l()2().43(c)(2)(i)  and  (c)(4). 

Propo.sed  §  22(i.43(e)(2)(v)  would  have 
implemented  TILA  .section 
129(;(l))(2)(A)(iii)  by  providing  that  for  a 
cov(;red  transaction  to  he  a  (jualified 
mortgage,  the  creditor  must  consider 
and  verify  the  consumer’s  curnmt  or 
reasonably  expected  income  or  assets  to 
determine  the  consumer’s  repayment 
ability,  as  recjuired  by  proj)osed 
§  22().43(c)(2)(i)  and  (c)(4).  The  proposal 
used  the  term  “as.sets”  instead  of 
“financial  resources”  for  consi.stencv 
with  other  provisions  in  Regulation  Z 
and.  as  noted  above,  the  Bureau  l)eliev(;s 
that  the  terms  have  the  same  meaning. 
Brojxjsed  comment  43(e)(2)(v)-l  would 
have  clarified  that  creditors  may  ndy  on 
commentary  to  ])roj)o.sed 

22().43(c)(2)(i),  (c)(3)  and  (t;)(4)  for 
guidance  regarding  considering  and 
verifying  the  consumer’s  income  or 
assets  to  satisfy  the  conditions  for  a 
(pialified  mortgage  under  j)ro])o.sed 
§22(L43(e)(2)(v). 

For  the  reasons  discu.ssed  in  the 
propo.sal.  the  Bureau  is  finalizing 
(5  22(i.43(e)(2)(v)(A)  as  pro})o.sed  in 
renumbered  §  l()2().43(e)(2)(v)(A).  with 
additional  clarification  that  the  value  of 
the  dwelling  includes  any  real  proj)erty 
to  which  the  dwelling  is  attached. 
Renumhered  l()2(i.43(e)(2)(v)(A)  al.so 
provides  that  the  creditor  must  consider 
and  verify  the  consumer’s  current  or 
reasonably  expected  income  or  assets 
other  than  the  value  of  the  dwelling 
(including  any  real  jjroperty  attached  to 
the  dwelling)  that  secures  the  loan,  in 
accordance  with  ajjpendix  Q,  in 
addition  to  §  102(i.43(c)(2)(i)  and  (c)(4). 
Comment  43(e)(2)(v)-2  clarifies  this 
])rovi.sion,  by  exjjlaining  that,  for 
purposes  of  this  nupiirement,  the 
creditor  must  consider  ami  verify,  at  a 
minimum,  any  income  sj)ecified  in 
ajj})endix  Q.  A  creditor  may  al.so 
consider  and  verify  any  other  income  in 
accordance  with  §  l()2(i.43(c)(2)(i)  and 
(c)(4);  however,  such  income  woidd  not 
he  included  in  the  total  monthly  deht- 
to-income  ratio  determination  by 


5?  1()2(j.43(e)(2)(vi).  As  described  below, 
a])pendix  Q  contains  specific  standards 
for  defining  “income,”  to  ])rovide 
certainty  to  caeditors  as  to  whether  a 
loan  meets  the  retiuirements  for  a 
(lualified  mortgage.  The  final  rule 
includes  this  reference  to  ai)pendix  Q 
and  additional  comment  to  clarify  the 
ndationshi])  between  the  nuiuirement  to 
consider  a  con.sum(M'’s  current  or 
reasonably  expectcul  income  in 
§  1()2(i.43((!)(2)(v)(A)  and  the  definition 
of  “income”  in  ai)i)endix  Q.  In  other 
words,  a  creditor  who  considers 
“income”  as  defimid  in  appendix  Q 
nuHits  the  income  reciuircammt  in 
§  1()2(j.43(e)(2)(v)(A),  so  long  as  that 
income  is  verified  ])ur.suant  to 

1028. 43(c)(4).  In  addition,  conmumt 
43(e)(2)(v)-l  provides  that  for  guidance 
on  satisfying  §  l()2(j.43(e)(2)(v).  a 
creditor  may  rely  on  commentary  to 
??  l()28.43(cj(2)(i)  and  (vi),  (c)(3),  and 
(c0(4). 

43((0(2)(v)(B) 

The  Board’s  propo.sed  Alternative  2 
would  have  recpured  that  creditors 
consider  and  verify  the  following 
additional  umUjrwriting  nuiuirements, 
which  are  also  retjuinul  und(;r  the 
general  ahilitv-to-repav  .standard:  the 
consumer’s  em])loyment  .status,  the 
consumer’s  monthly  payimmt  on  any 
sinmltaiuious  loans,  the  consumer’s 
current  debt  obligations,  the  consumer’s 
monthly  deht-to-income  ratio  or 
rcisidual  income,  and  the  consumer’s 
credit  history.  The  commentarv  would 
have  ]n'ovid(xl  that  creditors  could  look 
to  commentary  on  the  general 
repayimiiit  ability  provisions  under 
pro]io.st;d  §  228.43(c)(2)(i),  (ii).  (iv),  and 
(vi)  through  (viii).  and  (c)(3).  (c)(4). 

(c)(()),  and  (c)(7)  for  guidance  regarding 
considering  and  verifying  the 
consumer’s  repayment  ability  to  satisfy 
the  conditions  under  §  22().43(e)(2)(v) 
for  a  (]ualified  mortgage.  .See  proj)o.sed 
comment  43(e)(2)(v)-l  undcir 
Alt(;rnative  2.  The  Board  projio.sed  these 
additions  pursuant  to  its  legal  authoritv 
under  TILA  .section  129C(h)(3)(B)(i).  'I’he 
Board  believed  that  adding  these 
rcHiuirements  may  he  necessary  to  better 
(insure  that  the  cousuiiKirs  are  ()ffer(i(l 
and  receive  loans  on  terms  that 
reasonably  ren(ict  their  ability  to  repay 
the  loan. 

In  the  final  rule.  ^  l()2(i.43(e)(2)(v)(B) 
provides  that,  to  meet  the  nujuirements 
for  a  (jualified  mortgage  under 
§  1028. 43(e)(2).  the  creditor  mu.st 
consider  and  verify  the  consunuir’s 
current  (hiht  obligations,  alimony,  and 
child  suj)j)()rl,  in  accordance  with 
a])])en(lix  Q  and  §  1028.43(c)(2)(vi)  and 
(c)(3).  In  addition,  new  comment 
43(e)(2)(v)-3  clarifi(i.s  that,  for  purjjoses 
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of  considering  and  verifying  the 
consumer’s  current  debt  oldigations, 
alimony,  and  child  supjmrf  pursuant  to 
§  l()2().43(e)(2)(vKBl,  the  creditor  must 
consider  and  verify,  at  a  minimum,  any 
debt  or  liability  spcjcified  in  a])|)endix 
Q.  A  creditor  may  also  consider  and 
verify  other  debt  in  accordance  with 
§  l()2(i.43(c}(2}(vi)  and  (c}(3);  howciver, 
such  debt  would  not  he  included  in  the 
total  monthly  deht-to-income  ratio 
determination  reciuired  by 
§  l()2(i.43(e}(2}(vil.  As  described  below, 
apjiendix  Q  contains  specific  standards 
for  defining  “debt,"  to  provide  certainty 
to  c:reditors  as  to  whether  a  loan  meets 
the  re(iuirements  for  a  (jualified 
mortgage.  The  final  rule  includes  this 
reference  to  a])})endix  Q  and  additional 
comment  to  clarify  the  relationship 
between  the  requirement  to  consider  a 
consumer’s  current  debt  obligations, 
alimony,  and  child  support  in 
§  l()20.43(e)(2)(v)(B)  and  the  definition 
of  “debt”  in  ajjjjendix  Q.  In  other 
words,  a  creditor  who  considers  “debt” 
as  defined  in  ai)i)endix  Q  meets  the 
recjuirement  in  §  l()2(i.43(el(2)(v)(B},  so 
long  as  that  income  is  verified  ])ursuant 
to  §1()2(j.43(c)(3l. 

The  Bureau  is  incor])orating  the 
nuluirement  that  the  creditor  consider 
ami  verify  the  consumer’s  current  debt 
obligations,  alimony,  and  child  support 
into  the  definition  of  a  (jualified 
mortgage  in  §  l()2(i.43(el(2l  pursuant  to 
its  authority  under  TILA  section 
12nC(hl(3}(Bl(il.  The  Bureau  finds  that 
this  addition  to  the  qualified  mortgage 
criteria  is  necessary  and  ])roper  to 
ensure  that  resj)onsit)le,  affordable 
mortgage  credit  remains  available  to 
consumers  in  a  manner  that  is 
consistent  with  the  purposes  of  TILA 
section  129C  and  necessary  and 
appropriate  to  effectuate  the  purposes  of 
TILA  section  129C,  which  includes 
assuring  that  consumers  are  offered  and 
receive  residential  mortgage  loans  on 
terms  that  reasonably  reflect  their  ahilitv 
to  rej)ay  the  loan.  The  Bureau  al.so 
incorporates  this  requirement  j)ursuant 
to  its  authority  under  TILA  .section 
l().'5(al  to  issue  regulations  that,  among 
other  things,  contain  such  additional 
nuiuirements,  other  ])rovisions,  or  that 
])rovide  for  such  adjustments  for  all  or 
any  class  of  transactions,  that  in  the 
Bureau’s  judgment  are  necessary  or 
jji’oper  to  (dfectuate  the  purjjoses  of 
TILA,  which  include  the  above  purj)ose 
of  section  129C,  among  other  things. 

'I’he  Bureau  believes  that  this  addition 
to  the  (|ualified  mortgage  criteria  is 
nece.ssarv  and  projjer  to  achieve  this 
pur]3ose.  In  particular,  as  di.scussed 
above,  the  Bureau  finds  that 
incorporating  the  recpdrement  that  a 


creditor  consider  and  verify  a 
consumer’s  current  debt  obligations, 
alimony,  and  child  suj)j)ort  into  the 
(jualified  mortgage  criteria  ensinxjs  that 
creditors  consider,  on  an  individual 
basis,  and  via  ify  wh(;ther  a  consumer 
has  the  ability  to  rcjiay  a  (jualified 
mortgage.  Furthermor(!,  together  with 
the  iHKjinrement  to  consider  and  verifv 
income,  the  Bureau  believes  this 
nujuirement  to  consider  and  verify  debt 
obligations,  alimony,  and  child  siq)j)()rt 
strengtlnins  consunuir  jjiotection  and  is 
fundamental  to  the  umhadying 
comjKUKMits  of  the  requirement  in 
§  102(i.43(el(2l(vi),  which  j)r()vi(l(;s  a 
sj)(x;ific  (l(;ht-t()-inc()me  ratio  thrrishold. 

Llltimately,  the  Bureau  heli(wes  that 
the  statute  is  fundamentally  about 
(xstahlishing  standards  for  determining  a 
consum(;r’s  r(^asonal)le  ability  to  rejjay 
and  therefore  believes  it  is  aj)j)rojDriate 
to  incorj)orate  the  ahility-to-rej)ay 
underwriting  rerjiurements  into  the 
(jualified  mortgage  definition  to  ensure 
consistent  consumer  j)rotections  for 
rej)ayment  ability  for  a  (jualified 
mortgage.  However,  as  described  above, 
most  of  the  ahility-to-re])ay 
r(i(juirements  mu.st  he  consirhuHid  and 
verified  to  satisfy  the  sj){;cific  (hiht-to- 
income  ratio  reqinrement  in 
^  l()2(i.43(el(2Kvil,  which  nujuires  tin; 
creditor  to  follow  the  standards  for 
“debt”  and  “income”  in  ajjjxmdix  Q. 
including  the  consumer’s  emjjloyment 
status,  monthly  jjayment  on  the  covered 
tran.saction,  monthly  j)ayment  on 
simultaiKMHis  loans  of  which  the 
cnulitor  is  aware,  and  monthly  j)ayment 
on  mortgage-related  obligations.  For  this 
r(;ason,  unlike  the  Board’s  jjrojio.sed 
Alternative  2,  the  final  ride  does  not 
sejiarately  require  consideration  and 
verification  of  these  factors  that  are  jxirt 
of  the  general  ahility-to-rej)ay  analysis. 

43(el(2}(viJ 

'I'lLA  section  129C(hl(2l(vi}  states  that 
the  term  qualified  mortgage  includes 
any  mortgage  loan  “that  conijilies  with 
any  guidelines  or  regulations 
(Established  by  the  Bureau  relating  to 
ratios  of  total  monthly  debt  to  monthly 
income  or  alternative  measure  of  ability 
to  j)ay  regular  exjienses  after  jjayment  of 
total  monthly  (l(;ht,  taking  into  account 
the  income  levels  of  the  consumer  and 
such  ()th(!r  factors  as  the  Buriiau  may 
determine  relevant  and  consi.stent  with 
the  jnirj)().ses  de.scrihed  in  jiaragrajih 
(3l(B)(i).” 

Board’s  Frojiosal 

Under  jirojjosed  §  22{i.43(eJ(2l{vl 
inukir  Alternative  1,  creditors  would  not 
have  been  rerjuired  to  consider  the 
con.sumer’s  deht-to-income  ratio  or 
residual  income  to  make  a  qualified 


mortgage.  The  Board  noted  several 
reasons  for  jirojio.sing  this  ajqjroach. 
Fir.st,  the  Board  noted  that  tlie  deht-to- 
income  ratio  and  residual  income  are 
based  on  widely  accejited  standards 
which,  although  tlexihle,  do  not  jjrovide 
certainty  that  a  loan  is  a  qualified 
mortgage.  'I’he  Board  believed  this 
ajijiroach  is  contrary  to  (k)ngress’ 
a|)j)arent  intent  to  jirovide  incentiviis  to 
creditors  to  make  (jualified  mortgages, 
since  tluw  have  less  risky  features  and 
terms.  S(;cond,  the  Board  noted  that 
because  the  definition  of  a  (jualified 
mortgage  under  Alternative  1  would  not 
require  consideration  of  current  debt 
obligations  or  simultaneous  loans,  it 
would  he  iiujKJSsihle  for  a  creditor  to 
calculate  the  deht-to-income  ratio  or 
residual  income  without  adding  tho.se 
requinanents  as  well.  Third,  the  Board 
stated  that  data  shows  that  the  deht-to- 
income  ratio  generally  does  not  have  a 
significant  jjredictive  power  of  loan 
jjerformance  once  the  effects  of  credit 
history,  loan  tyjie,  and  loan-to-value 
ratio  are  considered. Fourth,  the 
Board  noted  that  although  consideration 
of  the  mortgage  (hdit-to-income  ratio  (or 
“front-end”  deht-to-income}  might  helj) 
consumers  receive  loans  on  terms  that 
reasonably  refl(!ct  their  ability  to  rejiay 
the  loans,  the  Board’s  outreach 
indicated  that  creditors  often  do  not 
find  that  “front-end”  deht-to-income 
ratio  is  a  strong  jiredictor  of  ahilitv  to 
rejiay.  Finally,  the  Board  stated  its 
concern  that  the  Ixmefit  of  including  the 
deht-to-income  ratio  or  r(isidual  income 
in  the  definition  of  (jualified  mortgage 
may  not  outweigh  the  cost  to  certain 
consumers  who  may  not  meet  widely 
accejjted  deht-to-income  ratio  standards, 
hut  mav  have  other  comjiensating 
factors,  such  as  sufficient  residual 
income  or  other  resources  to  he  able  to 
reasonably  afford  the  mortgage.  A 
definition  of  qualified  mortgage  that 
requirird  consideration  of  the 
consumer’s  deht-to-income  or  residual 
income  could  limit  the  availability  of 
credit  to  those  comsumers. 

However,  under  jjrojiosed 
I?  22(i.43(el(2l(v}  under  Alternative  2,  a 
(jiudified  mortgage  would  have  been 
defined  as  a  loan  which,  among  other 
things,  the  creditor  considers  the 
consumer’s  monthly  deht-to-income 
ratio  or  residual  income,  juirsuant  to 
jirojKEsed  §  22(j.43{cl(2l(vii}  and  (c}(7l. 
The  Board  noted  that,  without 
determining  the  consumer’s  diiht-to- 
income  ratio,  a  creditor  could  originate 


'■♦"The  proposal  c:it(;(l  Yiiliva  IJtanvanvk  is  Olio 
Van  I  liimorl .  I  huUtrstitndin<’  I  ho  Siihprinw  M(>rl‘>(t<>o 
(hisis.  24  Rov.  Fin.  .Shut.  1848  (201 1):  |amos  A. 
ilnrkovnc  nl  at..  Haro.  Hodliniag.  and  Hosidonlial 
Moiliiaiio  U>an  Porformanco.  I)  ).  RiniI  KsI.  Fin.  & 
Fcons.  2()3  (1!)<I4). 
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a  qualituid  mortgage  without  any 
rcHjuirement  to  consider  the  effect  of  the 
new  loan  payment  on  the  consumer’s 
overall  fmancial  j)ictnre.  Tlie  consumer 
could  have  a  very  Ingh  total  deht-to- 
income  ratio  nrnhir  reasonable 
imderwriting  standards,  and  l)e 
predicted  to  default  soon  after  the  fir.st 
st:heilnled  mortgage  jjayment. 
Accordingly,  tlie  Board  believed  that 
including  the  deht-to-income  ratio  or 
residual  income  in  the  definition  of 
(inalilled  mortgage  might  ensure  that  the 
consumer  has  a  reasonable  ability  to 
repay  the  loan. 

The  Board  did  not  proj)ose  a 
(juantitative  standard  for  the  deht-to- 
income  ratio  in  the  (jiialified  mortgage 
definition,  hut  solicited  comment  on  the 
appropriateness  of  such  an  approat;h. 

The  Board’s  proj)osal  noted  several 
reasons  for  declining  to  introduce  a 
sj)ecific  deht-to-income  ratio  for 
(jualified  mortgages.  First,  as  explained 
in  the  2008  HOEFA  Final  Rule,  the 
Board  was  concerned  that  s(!tting  a 
specific  deht-to-income  ratio  could  limit 
credit  availability  without  providing 
adecpiate  off-setting  benefits.  78  FR  44.').'> 
(Inly  .30.  2008).  The  Board  sought 
comment  on  what  (!XC(!j)tions  mav  he 
nec(!s.sarv  for  low-income  consnnuirs  or 
consumers  living  in  high-cost  areas,  or 
for  other  cases,  if  the  Board  were  to 
adoj)t  a  quantitative  deht-to-income 
standard. 

Second,  outreach  conducted  hv  the 
Board  revealed  a  range  of  underwriting 
guidelines  for  deht-to-income  ratios 
has(ul  on  product  type,  whether 
creditors  used  manual  or  automated 
underwriting,  and  special 
considerations  for  high-  and  low-income 
consumers.  The  Board  believed  that 
setting  a  cpiantitative  standard  would 
re(|uire  it  to  address  the  operational 
issues  related  to  the  calcidation  of  the 
deht-to-income  ratio.  For  (ixample,  the 
Board  woidd  neeil  cdearly  to  define 
income  and  current  debt  obligations,  as 
w(ill  as  compensating  factors  and  the 
situations  in  which  creditors  may  use 
compen.sating  factors.  In  addition,  the 
deht-to-income  ratio  is  often  a  floating 
metric,  since  the  j)ercentage  changes  as 
innv  information  about  income  or 
current  debt  obligations  becomes 
available.  A  (piantitative  standard 
woidd  require  guidelines  on  the  timing 
of  the  ileht-to-income  ratio  calculation, 
and  what  circum.stances  would 
nece.ssitate  a  re-calculation  of  the  deht- 
to-income  ratio.  Furthermore,  a 
(juantitative  standard  may  also  need  to 
jirovide  tolerances  for  mistakes  made  in 
calculating  the  deht-to-income  ratio. 

The  rule  would  also  ikmhI  to  address  the 
use  of  automated  underwriting  systems 
in  determining  the  d(;ht-to-income. 


For  all  these  reasons,  the  Board  did 
not  |)roj)().se  a  (juantitative  .standard  for 
the  deht-to-income  ratio.  The  Board 
ixjcognized,  however,  that  creditors,  and 
ultimately  consumers,  may  heuefit  from 
a  higher  (higree  of  certainty  surrounding 
the  (jualified  mortgage  definitiou  that  a 
(juantitative  standard  could  jirovide. 
Therefore,  the  Board  solicited  comment 
on  wluitherand  how  it  should  jirescrihe 
a  (juantitative  standard  for  the  (hiht-to- 
income  ratio  or  residual  income  for  the 
qualified  mortgage  definitiou. 

(knnunmts 

As  noted  above,  the  Bureau  received 
comments  in  resjionse  to  the  Board’s 
2011  ATR  Froj)()sal  and  in  resjionse  to 
the  Bureau’s  May  2012  notice  to  reojien 
the  comment  jxiriod.  The  re()j)(;ned 
comment  period  solicited  comment 
.sj)(;cifically  on  new  data  and 
information  obtained  from  tlni  Federal 
Housing  Finance  Agency  (FHf’A)  after 
the  clo.se  of  the  original  comment 
jieriod.  In  the  notice  to  reojien  the 
comment  jieriod,  the  Bnniau.  among 
other  things,  solicited  comment  on  data 
and  information  as  well  as  .sought 
comment  sjiecifically  on  certain 
underwriting  factors,  such  as  a  (hdit-to- 
income  ratio,  and  their  relation.ship  to 
nujasures  of  deliinjimncy  or  their  imjiact 
on  the  numh(!r  or  jiercentage  of 
mortgage  loans  that  would  he  a  (jualified 
mortgage.  In  addition,  the  Bunum 
sought  comment  and  data  on  (;stimati;s 
of  litigation  costs  and  liability  risks 
associated  with  claims  alleging  a 
violation  of  ahility-to-rejiay 
requirements. 

(JoniinHiits  oil  genoi'dl  dobt-to-iiicoiiie 
ratio  or  rasidual  incoina  roquiroiiiont.  In 
resj)ons(;  to  the  jirojiosed  ride,  some 
industry  commenters  argued  that  the 
final  rule  shoidd  not  reijuire 
consideration  and  verification  of  a 
consumer’s  monthly  deht-to-income 
ratio  or  residual  income  for  a  (jualified 
mortgage.  They  argiuid  that  such  an 
ajijiroach  would  create  a  vague, 
subjective  definition  of  (jualified 
mortgage.  Certain  industry  commenters 
r(!(jueste(l  that  if  the  Bureau  added 
C()nsi(l(;ration  and  verification  of  the 
deht-to-income  ratio  or  residual  income 
to  the  definition  of  a  (jualified  mortgage, 
the  Bureau  estidilish  llexihle  standards. 
The.se  commenters  argued  that  imjiosing 
low  deht-to-income  ratio  nujuirements 
woidd  he  deva.stating  to  many  jiotential 
credit w'orthv  homehuyers. 

Other  industry  commeiders  suggested 
that  if  the  Bureau  added  consideration 
and  verification  of  the  deht-to-income 
ratio  or  residual  income  to  the 
definition  of  a  (jualified  mortgage,  the 
Bureau  jjrovide  clear  and  objective 
standards.  For  examj)le,  one  industry 


trade  grouj)  commenter  noted  that, 
historically,  the  deht-to-income  ratio  has 
h(!en  a  key  metric  used  to  assess  a 
consumer’s  ability  to  rej)ay  a  mortgage 
loan,  and  has  been  incorjjorated  into 
both  manual  and  automat(!(l 
uinhirwriting  .systems  used  in  the 
industry.  Some  industry  commenters 
asked  that  the  final  rule  adojit  the  VA 
calculation  of  residual  income.  Sao  also 
the  .section-hy-section  analysis  of 
section  1028. 43(c)(7).  Anotluir  indu.strv 
commenter  suggested  that  any  mortgage 
with  a  residual  income  of  at  least  $800 
1)(!  sufficient  for  a  (jualified  mortgage. 
Another  indu.strv  commenter  suggested 
that,  at  a  minimum,  residual  income 
considerations  would  require  a 
workable  standard  with  clear,  sjiecific, 
and  ohj(;ctive  criteria  and  he  exjjlicitly 
limited  to  sjjecific  exjjense  items.  An 
indu.strv  trade  grouj)  commenter 
recommended  that  if  the  Bureau 
requires  the  use  of  residual  income, 
creditors  he  allowed  flexibility  in 
considering  residual  income  along  with 
other  factors  in  loan  imderwriting. 
Comments  that  addressed  a  sjiecific 
deht-to-income  ratio  are  discu.ssed 
below. 

Several  industry  comnninters 
recommended  that  if  the  Buriiau 
requinxl  consideration  and  verification 
of  the  deht-to-income  ratio  or  residual 
income  fora  (jualified  mortgage, 
creditors  he  j)ermitt(!(l  to  take 
c()mj)en.sating  factors  into  account.  They 
suggested  that  the  Bureau  i)rovide 
examj)l(?s  of  comjiensating  factors,  such 
as:  (1)  The  j)roj)erty  being  an  energy- 
efficient  home;  (2)  the  consumer  having 
jirohahility  for  increased  earnings  based 
on  education,  job  training,  or  length  of 
time  in  a  jirofession;  (3)  the  consumer 
having  demonstrated  ability  to  carry  a 
higher  total  debt-load  while  maintaining 
a  good  credit  history  for  at  hui.st  12 
months;  (4)  future  exj)en.ses  being  lower, 
such  as  chil(l-suj)j)ort  payments  to  cease 
for  child  soon  to  reach  age  of  majority; 
or  (.'))  the  consumer  having  substantial 
verified  liquid  assets. 

Consumer  advocates  generally 
.supj)()rted  adding  consideration  and 
verification  of  the  deht-to-income  ratio 
or  residual  income  to  the  definition  of 
a  (jualified  mortgage.  Thev  noted  that 
such  inclu.sion  woidd  helj)  ensure  that 
consumers  receive  mortgages  thev  can 
afford  and  that  such  factors  are  basic, 
core  features  of  common-sense 
imderwriting  that  are  clearly  related  to 
the  risk  of  consumer  default.  To  that 
jioint,  these  commenters  contended  that 
residual  income  is  an  e.ssential 
comjxment,  esjiecially  for  lower-income 
families.  One  consumer  grouj) 
commenter  .stres.sed  that  residual 
income  standards  .should  he 
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incorporated,  and  jjointed  to  the  FUFA 
data  in  the  Bureau’s  notice  to  reopen  tlie 
comment  ])eriod  to  demonstrate  lliat 
relying  solely  on  dehl-to-income  ratios 
is  insufficient  to  ensure  sound  lending 
l)ased  on  a  consumer’s  aliility  to  repay. 

Many  industry  and  consumer  group 
comment ers  and  interested  parties 
supported  use  of  a  s))ecific  deht-to- 
income  ratio  tlireshold.  For  example, 
some  suggested  that  if  a  consumer’s 
total  deht-to-income  ratio  is  below  a 
sp(;cified  threshold,  the  mortgage  loan 
should  satisfy  the  (jualified  mortgage 
nujuirements,  assuming  other  relevant 
conditions  are  met.  At  least  one 
industry  commenter  supported  allowing 
the  u.se  of  FHA  underwriting  guidelines 
to  define  “debt”  and  “income.” 

Although  many  commenters 
sui)]mrted  the  use  of  a  specific  deht-to- 
iiicome  ratio  threshold,  both  industry 
and  consumer  grouj)  commcmters  noted 
that  retying  on  deht-to-income  is  only 
one  element  of  underwriting,  and  that 
creditors  have  used  other  comiKmsating 
factors  and  underwriting  criteria.  Some 
commenters  acknowledged  that  a 
consumer’s  deht-to-income  ratio  is  a 
useful  iiKiasure  of  loan  jjerformance; 
however,  they  asserted  that  the  year  of 
origination  (i.e.,  vintage)  has  more 
h(!aring  on  loan  performance.  In 
addition,  some  commenters  argued  that 
measures  of  consumer  credit  history  and 
loan-to-value  are  more  predictive,  and 
that  broader  economic  factors  largely 
determine  loan  ])erformance.  Several 
industry  commenters  recommended  a 
deht-to-income  ratio  cutoff  that  is  at  the 
upper  end  of  today’s  relatively 
conservative  lending  standards,  while 
|)ermitting  creditors  to  consider  loans 
that  exceed  that  deht-to-income  ratio 
threshold  if  the  consumer  satisfies  other 
objective  criteria  (siu;h  as  reserves, 
housing  payment  history,  and  residual 
income),  that  help  creditors  assess  the 
consumer’s  ability  to  rejjay  the  loan. 
These  commenters  argued  that  the 
FI  IFA  data  in  the  Bureau’s  notice  to 
reo])en  the  comment  })(!riod  demonstrate 
that  when  loans  are  propinly 
underwritten,  deht-to-income  ratios  can 
he  relatively  high  without  significantly 
affecting  loan  performance. 

Numerous  commenters  argued  that 
the  Bureau  should  consider  the  costs 
and  benefits  of  .selecting  a  maximum 
deht-to-income  ratio  for  (pialified 
mortgages.  Many  industry  and 
consumer  group  commenters  argued 
that  a  deht-to-income  threshold  that  is 
too  low  woidd  unnecessarily  exclude  a 
large  percentage  of  consumers  from 
(lualified  mortgages.  One  joint  industry 
and  consumer  grouj)  comment  letter 
suggested  a  43  ])ercent  total  deht-to- 
income  ratio.  In  addition  to  a  deht-to- 


income  requirement,  some  commenters 
and  interested  j)arties  suggested  that  the 
Bureau  should  include  within  the 
definition  of  a  “(jualified  mortgage” 
loans  with  a  deht-to-income  ratio  above 
a  certain  thre.shold  if  the  consumer  has 
a  certain  amount  of  a.ssets,  such  as 
money  in  a  savings  or  similar  account, 
ora  certain  amount  of  residual  income. 
For  examj)le,  an  industry  commenter 
sugge.sted  a  4.')  j)ercent  total  deht-to- 
income  ratio,  with  an  allowance  for 
higher  total  deht-to-income  ratios  of  uj) 
to  .')()  j)ercent  for  consumers  with 
significant  as.sets  (e.g.,  at  least  one  year’s 
worth  of  reserves).  I’his  commenter 
asked  that  the  Bureau  carve  out 
consumers  who  have  shown  ability  to 
maintain  a  high  deht-to-income  ratio  or 
who  have  a  nontraditional  credit 
history.  This  commenter  exj)lained  that 
the  higher  the  deht-to-income  ratio,  the 
more  likely  a  brief  interruj)tion  in 
income  or  unexj)ected  large  exj)ense 
could  comj)romise  rejjayment  ability. 
The  commenter  noted  that  only  a 
numerical  standard  would  j)rovide 
sufficient  certainty  for  creditors  and 
investors,  since  they  may  otherwise  end 
UJ)  litigating  what  is  a  rea.sonahle  deht- 
to-income  ratio.  Another  industry 
commenter  asked  that  a  .')()  j)ercent 
hack-end  deht-to-income  ratio  he 
sufficient.  This  conmienter  noted  that 
without  clear  and  objective  standards, 
creditors  trying  to  make  a  (jualified 
mortgage  woidd  fall  hack  on  the 
(jualified  residential  mortgage 
standards. 

Another  indu.stry  trade  as.sociation 
commenter  argued  that  a  total  deht-to- 
income  ratio  threshold  of  43  jiercent  is 
j)iohlematic  hecau.se  according  to  the 
FHFA  data  in  the  Bureau’s  notice  to 
reoj)en  the  comment  j)erio(l,  there  is  no 
aj)j)recial)le  difference  in  j)erf()rmance 
for  loans  with  a  43  j)ercent  deht-to- 
income  ratio  and  loans  with  4(i  jiercent 
deht-to-income  ratio.  In  other  words, 
commenters  argued  that  the  FHFA  data 
.suj)j)()rt.s  a  higher  deht-to-income  ratio 
threshold,  such  as  4()  j)ercent.  Another 
commenter  noted  that  the  FHFA  data 
does  not  include  data  on  j)()rtf()li()  loans. 

.Some  consumer  grouj)  commenters 
suggested  that  the  Bureau  conduct 
further  research  into  the  role  of  deht-to- 
income  ratios  and  the  relationshi j) 
between  a  consumer’s  deht-to-income 
ratio  and  residual  income.  One 
commenter  noted  that  the  Bureau 
should  consider  a  tiere(l-aj)j)r()ach  for 
higher-income  consumers  who  can 
.suj)j)()rt  a  higher  deht-to-income  ratio. 
Another  consumer  grouj)  commenter 
argued  that  residual  income  should  he 
inc()rj)()rate(l  into  the  definition  of 
(jualified  mortgage.  Several  commenters 
sugge.sted  that  the  Bureau  use  the 


general  residual  income  standards  of  the 
VA  as  a  model  for  a  residual  income 
te.st.  and  one  of  these  commenters 
recommended  that  the  Bureau 
coordinate  with  FHFA  to  evaluate  the 
exj)eriences  of  the  (kSEs  in  using 
residual  income  in  determining  a 
consumer’s  ability  to  rej)ay. 

.Some  commenters  ()pj)()se(l  including 
a  sj)ecific  deht-to-income  ratio  thre.shold 
into  the  (jualified  mortgage  criteria.  For 
examj)le.  one  commenter  argued  that 
though  the  (jualified  mortgage  criteria 
should  he  as  objective  as  j)()ssihle,  a 
sj)ecific  deht-to-income  threshold 
should  not  he  imjiosed  because  the 
criteria  should  he  flexible  to  account  for 
changing  markets.  Another  commenter 
argued  that  creditors  .should  he  able  to 
consider  deht-to-income  and  residual 
income  ratios,  hut  creditors  should  not 
he  restricted  to  using  j)re.scril)e(l  deht-to- 
income  or  residual  income  ratios.  One 
industry  commenter  contended  that  if 
the  Bureau  were  to  imj)ose  a  4.')  j)ercent 
total  deht-to-income  ratio,  for  examj)le, 
most  larger  secondary  market  investors/ 
servicers  would  imj)ose  a  total  deht-to- 
income  ratio  that  is  much  lower  (such 
as  43  j)ercent  or  41  j)ercent)  as  a  general 
rule  of  risk  management. 

Final  Rule 

The  Bureau  believes,  ha.sed  uj)()n  its 
review  of  the  data  it  has  obtained  and 
the  comments  received,  that  the  use  of 
total  deht-to-income  as  a  (jualified 
mortgage  criterion  j)r()vides  a 
wi(le,sj)rea(l  and  useful  measure  of  a 
consumer’s  ability  to  repay,  and  that  the 
Bureau  should  exerci.se  its  authority  to 
a(l()j)t  a  sj)ecific  deht-to-income  ratio 
that  must  he  met  in  order  for  a  loan  to 
meet  the  re(juirements  of  a  qualified 
mortgage.  The  Bureau  believes  that  the 
qualified  mortgage  criteria  should 
include  a  standard  for  evaluating 
whether  consumers  have  the  ability  to 
rej)ay  their  moi  tgage  loans,  in  addition 
to  the  jjroduct  feature  nxjuirements 
.sj)ecifie(l  in  the  statute.  At  the  .same 
time,  the  Bureau  recognizes  concerns 
that  creditors  should  readily  he  able  to 
determine  whether  individual  mortgage 
transactions  will  he  deemed  qualified 
mortgages.  The  Bureau  addresses  these 
concerns  by  a(i()j)ting  a  bright-line  deht- 
to-income  ratio  thre.shold  of  43  j)ercent, 
as  well  as  clear  and  .sj)ecific  standards, 
ha.sed  on  FHA  guidelines,  set  forth  in 
aj)j)en(lix  Q  for  calculating  the  deht-to- 
income  ratio  in  individual  cases. 

'rhe  Bureau  believes  that  a  consumer’s 
deht-to-income  ratio  is  generally 
j)re(lictive  of  the  likelihood  of  default, 
and  is  a  u.seful  indicator  of  such.  .'Xt  a 
basic  level,  the  lower  the  deht-to-income 
ratio,  the  greater  the  consumer’s  ability 
to  j)ay  back  a  mortgage  loan  would  he 
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under  existing  c.onditions  as  well  as 
changcKi  circninstances,  such  as  an 
increa.se  in  an  adj\jstal)le  rate,  a  droj)  in 
future  income,  or  unanticipated 
expen.ses  or  new  (hibts.  The  Hureau’s 
analvsis  of  FHFA’s  Historical  Loan 
I’erforniance  (HLl’l  dataset,  data 
provided  by  the  and  data 

provided  by  connnenters  all  bear  this 
out.  The.se  data  indicate  that  debt-to- 
incoine  ratio  correlates  with  loan 
])(?rforinance.  as  ineasnnHl  hy 
deliiupiency  rate  (where  deliiKinency  is 
defiiKul  as  being  over  (>()  days  late),  in 
any  credit  cycle.  Within  a  typical  range 
of  debt-to-incoine  ratios  for  prudent 
underwriting  (e.g..  under  32  ])ercent 
debt-to-income  to  40  percent  debt-to- 
income).  the  Bureau  notes  that 
generally,  theni  is  a  gradual  increase  in 
delinquency  with  higher  debt-to-income 
ratio. The  rec;ord  also  shows  that 
debt-to-income  ratios  are  widely  used  as 
an  imj)ortant  jnn  t  of  the  underwriting 
processes  of  both  governmental 
])rograms  and  private  lenders. 

'rhe  Bureau  recognizes  the  Board's 
initial  asse.ssment  that  debt-to-income 
ratios  may  not  have  significant 
predictive  jiower  once  the  (dtecls  of 
credit  history,  loan  type,  and  loan-to- 
value  are  considered.  In  the  same  vein, 
the  Bureau  notes  that  some  connnenters 
suggested  that  the  Bureau  include 
compensating  factors  in  addition  to  a 
s])ecific  debt-to-income  ratio  threshold. 
Lven  if  a  standard  that  takes  into 
account  multiple  factors  i)roduces  more 
accurate  ability-to-pay  det(;rminations 
in  specific  cases.  incor])orating  a  multi¬ 
factor  test  or  compensating  factors  into 
the  definition  of  a  qualified  mortgage 
would  undermine  the  goal  of  ensuring 
that  creditors  and  the  secondary  mark(!t 
can  readily  determine  whether  a 
particidar  loan  is  a  (pialified  mortgage. 
Further,  the  Bureau  believes  that 
comj)ensating  factors  would  be  too 
complex  to  calibrate  into  a  bright-line 
ride  and  that  some  comjjensating  factors 
suggested  hy  connnenters  as 
ap])ropriate.  such  as  loan-to-value 
ratios,  do  not  speak  to  a  consumer’s 
rejiayment  ahility. 

Therefore,  as  permitted  bv  the  statute, 
the  Bureau  is  adopting  a  specific  debt- 
to-income  ratio  threshold  becau.se  this 
a])])roach  |)rovides  a  clear,  bright  line 
criterion  for  a  qualified  mortgage  that 
ensures  that  creditors  in  fact  evaluate 
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consumers'  ability  to  rejiay  qualified 
mortgages  and  jirovides  certainty  for 
creditors  to  know  that  a  loan  satisfies 
the  definition  of  a  (pialified  mortgage.  A 
s})ecific  debt-to-income  ratio  threshold 
also  Jirovides  additional  certainty  to 
a.ssignees  and  investors  in  the  secondary 
market,  which  should  helji  reduce 
jio.ssible  concerns  regarding  legal  risk 
and  jiotenlially  jiromote  credit 
availability.  As  nnmerons  connnenters 
have  urged,  there  is  significant  value  to 
jiroviding  objective  recjuirements  that 
can  be  determined  based  on  loan  files. 

As  de.scribed  below,  the  final  rule 
generally  re{|nires  creditors  to  use  the 
standards  for  defining  “debt”  and 
“income”  in  ajijiendix  Q,  which  are 
adajited  from  current  FUA  guidelines,  to 
minimize  burden  and  jirovide 
consi.stent  standards.  The  standards  .set 
forth  in  ajijiendix  Q  jirovide  sufficient 
detail  and  clarity  to  address  concerns 
that  creditors  may  not  have  adecjuate 
certainty  about  whether  a  jiarticnlar 
loan  sati.sfies  the  recjuirements  for  being 
a  (jualified  mortgage,  and  therefore  will 
not  deter  creditors  from  jiroviding 
(jualified  mortgages  to  consumers.  I’he 
Bureau  anticijiates  that  the  standards 
will  facilitate  conijiliance  with  the 
Dodd-Frank  Act  risk  retention 
recjuirements,  as  the  2011  QRM 
Projiosed  Rule  relied  on  FHA  standards 
for  defining  “debt”  and  “income.”  The 
Bureau  has  consulted  with  the  Federal 
agencies  resjionsible  for  the  QRM 
rulemaking  in  develojiing  this  rule,  and 
will  continue  to  do  so  going  forward. 

Ba.sed  on  analy.sis  of  available  data 
and  comments  received,  the  Bureau 
believes  that  43  jiercent  is  an 
ajijirojiriate  ratio  for  a  sjiecific  deht-to- 
income  threshold,  and  that  this 
ajijiroach  advances  the  goals  of 
consumer  jirotection  and  jireserving 
access  to  credit.  The  Bureau 
acknowledges,  based  on  its  analysis  of 
the  data,  that  there  is  no  “magic 
number”  which  sejiarates  affordahle 
from  unaffordable  mortgages;  rather,  as 
noted  above,  there  is  a  gradual  increase 
in  delinquency  rates  as  deht-to-income 
ratios  increa.se.  That  being  .said,  the 
Bureau  understands  that  43  jiercent  is 
within  the  range  of  debt-to-income 
ratios  used  by  many  creditors  and 
generally  conijiorts  with  industry 
standards  and  jiractices  for  jirudent 
nnderwriting.  As  noted  above.  43 
jiercent  is  the  threshold  used  by  the 
FHA  as  its  general  boundary.  Although 
the  Bureau  notes  that  Fannie  Mae’s  and 
Freddie  Mac’s  guidelines  generally 
recjuire  a  3(i  jiercent  debt-to-income 
ratio,  without  couijiensating  factors,  the 
Bureau  believes  that  a  43  jiercent  debt- 
to-income  threshold  rejire.sents  an 


ajijirojiriate  method  to  define  which 
loans  merit  treatment  as  (jualified 
mortgages.  In  jiarticnlar,  the  Bureau 
believes  that  43  jiercent  rejiresents  a 
jirudent  outer  boundary  for  a  categorical 
jiresimijition  of  a  consumer’s  ability  to 
rejiay. 

As  discu.ssed  above,  there  was 
significant  debate  among  the 
commenters  about  the  jirecise  deht-to- 
income  ratio  threshold  to  establish. 
Although  a  lower  debt-to-income 
threshold  would  jirovide  greater 
assurance  of  a  consumer’s  ability  to 
rejiay  a  loan,  many  commenters  argued, 
and  the  Bureau  agrees,  that  establishing 
a  debt-to-income  ratio  threshold 
significantly  below  43  jiercent  would 
curtail  many  con.sumers’  access  to 
(jualified  mortgages.  One  commenter 
estimated  that  roughly  half  of 
conventional  borrowers  would  not  be 
eligible  for  (jualified  mortgage  loans  if 
the  debt-to-income  ratio  was  set  at  32 
jiercent,  while  H.'i  jiercent  of  borrowers 
would  be  eligible  with  a  ratio  set  at  4.'i 
jiercent. 

At  the  same  time,  the  Bureau  declines 
to  establish  a  debt-to-income  ratio 
threshold  higher  than  43  jiercent.  The 
Bureau  recognizes  that  some 
commenters  suggested  that  debt-to- 
iiKxinie  ratios  above  43  jiercent  would 
not  significantlv  increase  the  likelihood 
of  default  (dejiending  to  .some  extent  on 
the  jiresence  of  comjiensating  faidors), 
and  that  some  consumers  may  face 
greater  difficulty  obtaining  (jualified 
mortgages  absent  a  higher  threshold. 
However,  as  the  debt-to-income  ratio 
increa.ses,  the  jiresence  of  comjiensating 
factors  becomes  more  imjiortant  to  the 
underwriting  jiroce.ss  and  in  ensuring 
that  consumers  have  the  ability  to  rejiay 
the  loan.  The  general  ability-to-rejiay 
jirocedures,  rather  than  the  (jualified 
mortgage  framework,  is  better  suited  for 
consideration  of  all  relevant  factors  that 
go  to  a  consumer’s  ability  to  rejiay  a 
mortgage  loan. 

Thus,  the  Bureau  einjihasizes  that  it 
does  not  believe  that  a  43  jiercent  debt- 
to-income  ratio  rejiresents  the  outer 
lioundarv  of  resjionsible  lending.  The 
Bureau  notes  that  even  in  today’s  credit- 
constrained  market,  ajijiroximately  22 
jiercent  of  mortgage  loans  are  made  with 
a  debt-to-income  ratio  that  exceeds  43 
jiercent  and  that  jirior  to  the  mortgage 
lioom  ajijiroximately  20  jiercent  of 
mortgage  loans  were  made  above  that 
threshold.  Various  governmental 
agencies,  GSFs,  and  creditors  have 
develojied  a  range  of  comjiensating 
factors  that  are  ajijilied  on  a  case  by  case 
basis  to  a.sse.ss  a  consumer’s  ability  to 
rejiay  when  the  consumer’s  debt-to- 
income  ratio  exceeds  a  sjiecified  ratio. 
Many  community  banks  and  credit 
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unions  have  found  tliat  they  ean 
prudently  lend  to  eonsniners  with  a 
higher  deht-to-ineoine  ratio  based  upon 
their  firsthand  knowledge  of  the 
individual  consumer.  As  di.scns.sed 
ludow,  many  of  those  loans  will  fall 
within  the  tem])orarv  exception  that  the 
Bureau  is  recognizing  for  (|ualified 
mortgages.  Over  the  long  term,  as  the 
market  recovers  from  tin;  mortgage  crisis 
and  adjusts  to  the  ahility-to-repay  rides, 
the  Bureau  expects  that  there  will  be  a 
rohn.st  and  sizable  market  for  prudent 
loans  beyond  the  43  percent  threshold 
even  without  the  benefit  of  the 
presnmjition  of  comjiliance  that  ajjplies 
to  (jiialified  mortgages.  In  short,  the 
Bureau  does  not  l)elieve  that  consumers 
who  do  not  receive  a  cpialified  mortgage 
because  of  the  43  percent  deht-to- 
income  ratio  threshold  should  he  cut  off 
from  res])on.sihle  credit,  and  has 
structured  the  rule  to  try  to  ensure  that 
a  robust  and  affordable  ahility-to-repay 
market  develops  over  time. 

'I'he  Bureau  also  believes  that  there 
would  he  significant  negative 
conseijnences  to  the  market  from  setting 
a  higher  threshold.  For  instance,  if  the 
(pialified  mortgage  deht-to-income  ratio 
threshold  were  set  above  43  percent,  it 
might  sweej)  in  many  mortgages  in 
which  there  is  not  a  .sound  reason  to 
presume  that  the  creditor  had  a 
reasonable  belief  in  the  consumer’s 
ability  to  rejiay.  At  a  minimum, 
adoj)ting  a  higher  deht-to-im:ome 
threshold  to  define  ijualified  mortgages 
would  require  a  corresponding 
weakening  of  the  strength  of  tlie 
presumption  of  com})liance — which 
would  largely  defeat  the  point  of 
adopting  a  higher  deht-to-income 
threshold.  Additionally,  the  Bureau  also 
fears  that  if  the  qualified  mortgage 
boundary  were  to  cover  substantially  all 
of  the  mortgage  market,  creditors  might 
he  unwilling  to  make  non-qualified 
mortgage  loans,  with  the  result  that  the 
ilualified  mortgage  rule  would  define 
the  limit  of  credit  availability.  The 
Bureau  believes  that  lending  in  the  non- 
ipialified  mortgage  market  can  and 
should  he  rohn.st  and  competitive  over 
time.  'I’he  Bureau  exjiects  that,  as  credit 
conditions  ease,  creditors  will  continue 
making  prudent,  juofitahle  loans  in  non- 
traditional  segments,  such  as  to 
consumers  who  have  sufficient  total 
assets  or  future  earning  potential  to  he 
able  to  afford  a  loan  with  a  higher  deht- 
to-income  ratio  or  consumers  who  have 
a  demoustrated  ability  to  jiay  housing 
exjienses  at  or  above  the  level  of  a 
contemplated  mortgage. 

Finally,  the  Bureau  acknowledges 
arguments  that  residual  income  may  he 
a  better  measure  of  repayment  ability  in 
the  long  run.  A  consumer  with  a 


relatively  low  household  income  may 
not  he  able  to  afford  a  43  percent  deht- 
to-income  ratio  hecau.se  the  remaining 
income,  in  absolute  dollar  terms,  is  too 
small  to  enable  the  consumer  to  cover 
his  or  her  living  expenses.  Conversidy, 
a  con.sumer  with  a  relatively  high 
hou.sehold  income  may  he  able  to  afford 
a  higher  debt  ratio  and  still  live 
comfortably  on  what  is  left  over. 
Unfortunately,  however,  the  Bureau 
lacks  sufficient  data,  among  other 
considerations,  to  mandate  a  bright-line 
rule  ha.sed  on  residual  income  at  this 
time.  The  Bureau  exjiects  to  .studv 
residual  income  further  in  prejiaration 
for  the  five-year  review  of  this  rule 
reijuired  by  the  Dodd-Frank  Act.  Saa 
also  .section-hv-.section  analv.sis  of 
Sl()2(i.43(cK7'l. 

The  Bureau  believes  that  it  is 
important  that  the  final  rule  provide 
clear  .standards  by  which  creditors 
calculate  a  consumer’s  monthly  deht-to- 
income  ratio  for  purposes  of  the  specific 
deht-to-income  threshold  in 
l()2().43(el(2)(vil.  For  this  rea.son,  the 
final  rule  jirovides  sjiecific  standards  for 
defining  “debt”  and  “income”  in 
appendix  Q.  These  standards  are  ha.sed 
on  the  definitions  of  debt  and  income 
used  by  creditors  originating  residential 
mortgages  that  are  insured  by  the  FIIA. 

In  particular,  ajipendix  Q  incorporates 
the  definitions  and  standards  in  the 
HUD  Handbook  41,'i.'i.1,  jV/or/guge  Credit 
Analysis  for  Mort<’ago  Insurance  on 
One-to-Fonr-lJnit  Mortgage  Loans,  to 
determine  and  verify  a  consumer’s  total 
monthly  debt  and  monthly  income,  with 
limited  modifit:ations  to  remove 
portions  unique  to  the  FHA 
underwriting  process,  such  as  references 
to  the  TOTAL  Scorecard  Instructions. 
'Fhe  u.se  of  FHA  guidelines  for  this 
purpose  provides  clear,  well-established 
standards  for  determining  whether  a 
loan  is  a  ijualified  mortgage  under 
§  1()2(i.43(e)(2l.  'Fliis  ajiproach  is  also 
consistent  with  the  jirojiosed  ajjjuoach 
to  defining  debt  and  income  in  the  2011 
QRM  Frojjosed  Rule,  and  therefore 
could  facilitate  comjiliance  for  creditors. 
'I’he  Bureau  has  consulted  with  the 
Federal  agencies  resjjonsihle  for  the 
QRM  rulemaking  and  will  continue  to 
do  so  going  forward  as  that  rulemaking 
is  conqileted,  as  well  as  to  di.scuss 
changes  to  F’HA  guidelines  that  may 
occur  over  time. 

Accordingly.  S  1020.43(eK2)(vi} 
jirovides  that,  as  a  condition  to  being  a 
Ijualified  mortgage  under 
§  l()2().43(e)(2},  the  consumer’s  total 
monthly  deht-to-income  ratio  does  not 
exceed  43  jjercent.  For  jiurjjo.ses  of 
§  102().43(e}(2)(vil,  the  consumer’s 
monthly  deht-to-income  ratio  is 
calculated  in  accordance  with  ajijiendix 


Q.  excejjt  as  jjrovided  in 
§  102(i.43(el(2)(vil(Bl.  Section 
102(i.43(el(2)(vi)(B)  contains  additional 
reijuirements  regarding  the  calculation 
of  “debt,”  for  consistency  with  other 
jiarts  of  the  ijualified  mortgage 
definition  and  §1()2H.43.  Sjiecifically, 
that  section  provides  that  the 
c.onsumer’s  monthly  deht-to-income 
ratio  must  he  calc.ulated  using  the 
consumer’s  monthly  jiayment  on  the 
covered  tran.saction,  including 
mortgage-related  obligations,  in 
accordance  with  §  l()2().43(e}(2l(iv},  anil 
any  simultaneous  loan  that  the  creditor 
knows  or  has  reason  to  know  will  he 
made,  in  ac.cordance  with 
§  l()2B.43(c}(2}(iv)  and  (cl((>).  Comment 
43(el(2)(vil-l  clarifies  the  relationshiji 
between  the  definition  of  “debt”  in 
ajijiendix  Q  anil  the  reijuirements  of 
S  1()2(i.43(e}(2l(vil{B}.  Sjiecifically,  the 
comment  states  that,  as  provided  in 
ajijiendix  Q,  for  jiurjioses  of 
§  102().43(e)(2l(vil,  creditors  must 
include  in  the  definition  of  “debt”  a 
consumer’s  monthly  housing  exjien.se. 
This  includes,  for  examjile.  the 
consumer’s  monthly  jiayment  on  the 
covered  tran.saction  (including 
mortgage-related  obligations)  and 
simultaneous  loans.  Accordingly, 

§  102(i.43(e)(2)(vi)(B)  jirovides  the 
method  by  which  a  creditor  calculates 
the  consumer’s  monthly  jiayment  on  the 
covered  transaction  and  on  any 
simultaneous  loan  that  the  creditor 
knows  or  has  rea.son  to  know  will  he 
made. 

'I’he  Bureau  notes  that  the  sjiecific  43 
jiercent  deht-to-income  requirement 
ajijilies  only  to  qualified  mortgages 
under  §  l()2(i.43(e)(2).  For  the  rea.sons 
discussed  below,  the  sjiecific  deht-to- 
income  ratio  requirement  lines  not 
ajijily  to  loans  that  meet  the  qualified 
mortgage  definitions  in  §  l()2(i.43(e){4) 
or  (f). 

43(e)(3)  Limits  on  Points  and  Fees  for 
Qualified  Mortgages 

43(e)(3)(i) 

'I’lLA  section  129C(li)(2)(A)(vii) 
defines  a  “qualified  mortgage”  as  a  loan 
for  which,  among  other  things,  the  total 
jioints  and  fees  jiayahle  in  connection 
with  the  loan  do  not  exc.eed  3  jiercent 
of  the  total  loan  amount.  TILA  section 
129C(h)(2)(D)  requires  the  Bureau  to 
jirescrilie  rules  adjusting  this  limit  to 
“jiermit  lenders  that  extend  smaller 
loans  to  meet  the  requirements  of  the 
jiresumjition  of  compliance.”  The 
.statute  further  requires  the  Bureau  to 
“consider  the  jiotential  imjiact  of  such 
rules  on  rural  areas  and  other  areas 
where  home  values  are  lower.”  The 
.statute  does  not  define  and  the 
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legislative  history  does  not  provide 
guidance  t)n  the  term  “smaller  loan”  or 
the  phrase  “rural  areas  and  other  areas 
where  home  vahuis  are  lower.” 

Tlu!  Board  proposed  two  alternative 
versions  of  ^  22().43(e)(3)(i)  to 
implement  tlie  3  percent  points  and  fees 
cap  for  (jualified  mortgages  and  the 
adjustment  to  the  cap  for  smaller  loans. 
For  both  alternatives,  the  Board 
j)roposed  a  threshold  of  .$7.1.000. 
indexed  to  inflation,  for  smaller  loans. 
For  loans  above  the  $7.1.000  threshold, 
the  3  percent  points  and  fees  caj)  for 
qualified  mortgages  would  have 
applied.  For  loans  below  .$7.1,000, 
different  limits  would  have  applied, 
depending  on  the  amount  of  the  loan. 

The  Board  ex})lained  that  it  set  the 
smaller  loan  threshold  at  .$7.1.000 
because  it  believed  that  (longress 
intended  the  exce])tion  to  the  3  percent 
points  and  fees  caj)  to  apply  to  more 
than  a  minimal,  hut  still  limited. 
pro|)ortion  of  home-.secured  loans.  The 
Board  noted  that  HMDA  data  show  that 
8.4  percent  of  first-lien,  home-])nrcha,se 
(site-huilt)  mortgages  in  2008  and  ‘).7 
percent  of  such  mortgages  in  200‘)  had 
a  loan  amount  of  $74,000  or  le.ss.  The 
Board  also  stated  that  outreach  and 
re.search  indicated  that  $2.2.10 — 3 
p(!rc(!nt  of  .$7.1.000 — is  within  range  of 
average  c:ost.s  to  originate  a  first-lien 
home  mortgage.  Thus,  the  lh)ard 
concluded  that  $7.1.000  appears  to  he  an 
a|)|)ro])riate  benchmark  for  ajjplying  the 

3  percent  limit  on  ])oints  and  fees,  with 
higher  limits  below  that  threshold 
offering  creditors  a  reasonable 
o])j)ortunity  to  recover  their  origination 
costs. 

Both  of  the  Board’s  ])roj)o.sed 
alternatives  would  hav(;  sejjarated  loans 
into  tiers  ha.sed  on  loan  size,  with  each 
tier  subject  to  different  limits  on  jjoints 
and  fees.  The  Board's  jjroposed 
Alternative  1  would  have  consistcid  of 
five  tiers  of  loan  sizes  and 
corresponding  limits  on  points  and  fees: 

•  For  a  loan  amount  of  $7.1 ,()(){)  or 
more.  3  percent  of  the  total  loan 
amount; 

•  For  a  loan  amount  greater  than  or 
(xpial  to  .$(j(),()()0  hut  le.ss  than  $7.1.000. 

3.. 1  percent  of  the  total  loan  amount: 

•  For  a  loan  amount  greater  than  or 
(Hpial  to  .$40,000  hut  le.ss  than  .$00,000, 

4  |)ercent  of  the  total  loan  amount; 

•  For  a  loan  amount  gnjater  than  or 
(Hlual  to  $20,000  hut  le.ss  than  .$40,000. 

4.. 1  p(!rcent  of  the  total  loan  amount;  and 

•  For  a  loan  amount  le.ss  than 
.$20,000,  .1  percent  of  the  total  loan 
amount. 

Alternative  2  would  have  consisted  of 
three  tiers  of  loan  sizes  and 
corre.sj)onding  limits  on  jjoints  and  fees. 
The  first  and  third  tiers  were  consistent 


with  Alternative  1.  The  middle  tier  was 
a  sliding  scale  that  nulnced  the  ])oint.s 
and  fees  cap  (as  a  p(;rcentage  of  the  loan 
amount)  with  each  dollar  increase  in 
loan  size.  The  three  tiers  of  Alt(!rnative 
2  woidd  liave  consisted  of; 

•  For  a  loan  amount  of  .$7.1,000  or 
more,  3  percent  of  tin;  total  loan 
amount; 

•  For  a  loan  amount  greater  than  or 
ecpial  to  .$20,000  hut  less  than  $7.1,000, 
a  ])ercentage  of  the  total  loan  amount 
yielded  hv  the  following  formula: 

Total  loan  amount  —.$20,000  =  .$Z 

$Z  X  0.0030  basis  points  =  Y  basis 
points 

.100  basis  ])oint.s  — Y  basis  points  = 

X  basis  points 

X  basis  ])oints  x  0.01  =  Allowable 
points  and  fees  as  a  j)ercentage  of  the 
total  loan  amount. 

•  For  a  loan  amount  less  than 
$20,000,  .1  ])ercent  of  the  total  loan 
amount. 

The  approach  in  Alternative  2  would 
have  smoothed  the  transition  from  one 
tier  to  another  and  fixed  an  anomaly  of 
Alternative  1.  Under  Alternative  1,  for 
loans  just  above  and  h(dow  the  dividing 
line  between  tiers,  a  gnniter  dollar 
amount  of  points  and  fees  would  have 
been  allowed  on  tlu;  smaller  loans  than 
on  the  larger  loans.  For  example,  the 
allowable  i)oints  and  fees  on  a  total  loan 
amount  of  .$7(),()()0  would  have  hcum 
.$2,280  (3  ])ercent  of  .$7(i,()()()),  hut  the 
permissible  points  and  fees  on  a  total 
loan  amount  of  .$7(),()()()  would  have 
h(!en  $2,4.10  (3..1  percent  of  .$70,000). 

The  Board  noted  that  its  proposal  was 
designed  to  ensure  that  if  a  loan  is  a 
(pialified  mortgage  it  woidd  not  also  he 
a  high-cost  mortgage  based  on  the  ]ioints 
and  fees.  The  Board  stated  its  belief  that 
the  statute  is  designed  to  reduce  the 
compliance  burden  on  creditors  when 
they  make  (jualified  mortgages,  in  order 
to  encourage  creditors  to  make  loans 
with  stable,  understandable  loan 
features.  The  Board  exjiressed  conc(!rn 
that  creating  jioints  and  fees  thresholds 
for  small  loans  that  might  result  in 
(jualified  mortgages  also  being  high-cost 
mortgag(!.s  would  discourage  cre(litor.s 
from  making  (jualified  mortgages 
h(!cause  the  nujuirements  and 
limitations  of  high-cost  loans  are 
generally  more  .string(!nt  than  for  other 
loans. 

The  Board  nujiiested  comment  on  the 
jirojiosed  alternative  loan  size  ranges 
and  corresjionding  jioints  and  fees 
limits  for  (jualified  mortgages.  The 
Board  akso  re(ju(!st(;(l  comment  on 
wh(!ther  the  loan  size  ranges  should  he 
indexed  for  inflation. 

The  Board  stated  that,  in.stead  of  using 
a  smaller  loan  thrrishold  with  different 
tiers,  it  had  c()nsider(!(l  adjn.sting  the 


criteria  for  smaller  loans  hv  narrowing 
the  tyjies  of  charges  that  would  he 
included  in  jioints  and  fees  for  smaller 
loans.  The  Board  indicated  that 
outreach  jiarticijiants  disfavored  this 
aj)j)roach  because  it  would  hav(! 
nujuired  dillerent  ways  of  calculating 
jioints  and  fees,  dejiending  on  loan  size, 
and  thus  likely  would  have  inciHia.sed 
the  burden  of  comjilying  with  the  rules 
and  the  risk  of  error.  The  Board  akso 
stated  that  it  had  considered  jnojiosing 
an  alternative  jioints  and  fees  threshold 
for  certain  geograj)hic;d  areas.  As  the 
Board  noted,  however,  jnojierty  values 
shift  over  time,  and  there  is  substantial 
variation  in  jirojierty  values  and  loan 
amounts  within  geograjihical  areas. 
Thus,  adjusting  the  limits  on  jioints  and 
fees  l)as(!(l  solely  on  geograjihic  areas 
would  have  been  a  less  straightforward 
and  less  jireci.se  method  of  addressing 
the  statute’s  concern  with  smaller  loans. 
No  commenters  sujijiorted  these 
ajqiroaches. 

.Several  indu.strv  commenters  argued 
that  jioints  and  fees  have  little,  if  any, 
relationshij)  to  consumers’  ability  to 
rejiay  their  mortgage  loans  and  that 
(jualified  mortgages  should  therefore  not 
he  subject  to  limits  on  jioints  and  fees. 
Although  they  acknowledged  that  the 
Dodd-Frank  Act  generally  jnescrilKul  a  3 
jiercent  limit  on  jioints  and  fees  for 
(juidified  mortgages,  they  urged  the 
Bunxm  to  use  its  authority  to  eliminate 
this  requirement. 

.Several  indu.strv  comnumters 
c()nt(!n(led  that  the  3  jiercent  limit  on 
jKiints  and  fees  for  (jualified  mortgages 
is  too  low.  They  maintained  that  the  3 
jiercent  caj)  would  re(juire  creditors  to 
increase  interest  rates  to  recover  their 
costs  and  would  limit  consumers’ 
llexihility  to  arrange  their  ojjtimal 
combination  of  interest  rates  and  j)oints 
and  fees.  Industry  commenters  akso 
claimed  that  the  3  j)ercent  limit  would 
have  a  negative  imj)act  on  consumers’ 
access  to  affordable  credit.  .Some 
indu.strv  commenters  noted  that  the 
G.SEs’  .seller/servicer  guides  contain 
.standards  that  limit  j)()ints  and  fees  for 
loans  that  the  G.SEs  j)nrchase  or 
securitize,  with  the  current  .standards 
limiting  jjoints  and  fees  to  the  greater  of 
.1  j)ercent  of  the  mortgage  amount  or 
$1  .(too.  The  commenters  argued  that 
Bur(!au  shoidd  u.se  its  authority  a(l()j)t 
the  G.SEs’  standards  instead  of  the 
nujuirements  j)res(:ril)ed  by  the  Dodd- 
Frank  Act.  One  commenter  argued  that, 
because  of  the  comjjlexity  of  the  j)()ints 
and  fees  test,  the  Bureau  should  a(loj)t 
a  tolerance  of  one-quarter  of  1  j)ercent 
or  $2.10  for  the  3  j)ercent  limit  .so  that 
(h  m/n/m/.s  errors  in  calcnlating  j)oints 
and  fees  would  not  j)revent  a  loan  from 
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retaining  the  legal  protection  of  a 
(|nalified  mortgage. 

With  respect  to  the  two  proj)o.sed 
alternative  versions  of  .section 
43(e)(3)(i),  indnstrv  comnienters 
generally  preferred  Alternative  1.  3’hey 
explained  that  Alternative  2  was  too 
comphix,  would  he  difficult  to 
implement,  and  would  increase 
compliance  and  litigation  co.sts.  Some 
consumer  advocates  preferred 
Alternative  2,  stating  that  it  would  he 
more  heneficnal  to  consumers.  Other 
consumer  advoc:ates  jjrefernKl 
Alternative  1,  a.sserting  that  its 
simjjlicity  would  minimize 
miscalculations  that  could  harm 
consumers.  They  stated  that  the 
diffenmce  to  the  consumer  between 
Alternative  1  and  Alternative  2  was 
marginal.  Some  of  these  consumer 
advocates  argued  that  the  benefit 
afforded  by  simjjlicity  would  outweigh 
the  small  pricing  distortions. 

(lommenters  did  not  object  to  the 
Board's  general  apjjroach  of  setting  a 
threshold  amount  for  smaller  loans  and 
adjusting  the  points  and  hies  caj)  for 
loans  below  the  threshold.  Instead,  the 
comments  discn.ssed  what  the  thre.shold 
loan  amount  should  he  for  smaller  loans 
and  what  limits  should  he  imj)osed  on 
points  and  fees  for  loans  below  the 
threshold. 

Industry  comnienters  contended  that 
the  Board’s  jiroposed  limits  on  points 
and  fees  for  smaller  loans  would  he  too 
low  and  would  not  iiermit  creditors  to 
recover  tluiir  co.sts.  They  stated  that 
many  origination  costs  are  fixed 
regardless  of  loan  size.  They  asserted 
that  if  a  creditor  could  not  cover  those 
costs  through  jioints  and  fees,  the 
cr(iditor  would  either  not  make  the 
mortgage  or  increase  the  interest  rate  to 
cover  the  costs.  Industry  comnienters 
expressed  c:oncern  that,  for  smaller 
loans,  a  rate  increase  might  residt  in  the 
loan  becoming  a  high-cost  mortgage  or 
in  some  consnmers  no  longer  being 
eligible  for  the  loan.  They  contended 
that  creditors  would  he  reluctant  to 
make  these  loans  and  credit  availability 
would  he  compromised,  in  jiarticular  for 
low-income,  minority,  and  rural 
consumers,  and  first-time  home  buyers. 
One  commenter  rejiortetl  that  if  a 
consnmer  were  offered  a  high  interest 
rate  to  cover  costs  and  the  rate  were 
increa.sed  to  offset  the  costs  of  a  smaller 
loan,  the  consumer  woidd  pay 
thousands  of  dollars  more  over  the  life 
of  the  loan.  Induslrv  commenters 
asserted  that  the  jirojiosed  alternatives 
did  not  capture  the  congressional  intent 
of  jiroviding  creditors  sufficient 
incentives  to  make  smaller  loans. 
Indnstrv  cxmnnenters  urged  the  Bureau 
to  revi.se  the  proj)o.sal  to  allow  creditors 


to  recover  more  of  their  costs  through 
])oint.s  and  fees,  either  by  increasing  the 
threshold  for  smaller  loans  or  raising  the 
Hunts  for  loans  below  the  thnishold  or 
by  doing  both. 

Many  indnstrv  commenters 
recommended  raising  the  thre.shold  for 
smaller  loans  from  the  $7.'i,()()() 
thre.shold  pro|)o.sed  by  the  Board.  One 
industry  commenter  suggested  setting 
the  thre.shold  at  .$100, 000,  indexed  to 
inflation.  Relying  on  loan  balances  for 
median  home  prices,  another  industry 
commeuter  a.sked  that  the  Bureau  raise 
the  threshold  to  $125,000.  Many  other 
industry  commenters  recommended 
raising  the  thre.shold  to  $150,000.  One 
commenter  noted  that  the  average  loan 
size  in  the  United  States  at  the  end  of 
the  second  quarter  of  2010  was  $193,800 
and  suggested  using  80  percent  of  the 
av(!rag(;  loan  size,  rounding  off  to  the 
nearest  $10,000. 

In  addition  to  urging  the  Bureau  to 
raise  the  smaller  loan  thre.shold,  many 
industry  commenters  recommended  that 
the  Bureau  revise  the  proposal  to  permit 
creditors  to  charge  higher  points  and 
fees  for  loans  below  the  .smaller  loan 
thre.shold  for  (jiialified  mortgages. 
Several  indu.stry  commenters  a.sked  that 
the  Bureau  set  the  cap  between  3.5  and 
5  percumt,  indexed  to  intlation,  for  all 
loans  under  the  .smaller  loans  thre.shold. 
One  indu.stry  commenter  noted  that 
Fannie  Mae  and  Freddie  Mac  permit 
])oint.s  and  fees  np  to  5  percent.  An 
industry  commenter  suggested  a  cap 
ecpial  to  the  gnxiter  of  3  percent  or 
$2,000,  indexed  to  inflation.  A 
combination  of  indu.stry  commenters 
and  consnmer  advocates  rec:ommended 
a  cap  ecjual  to  the  greater  of  3  ])ercent 
or  $3,000.  One  indu.stry  commenter 
advoc:ated  a  4  jiercent  cap  for  all  loans 
below  $125,000.  Several  industry 
commenters  recommended  that  the  cap 
he  set  at  a  fixed  amount  plus  a 
jjercentage  to  lessen  the  im})act  of 
moving  from  one  tier  to  the  next. 

In  support  of  their  arguments  to  rai.se 
the  smaller  loan  thre.shold  and  to  raise 
the  limits  on  points  and  fees  for  loans 
below  the  threshold,  several  industry 
c;ommenter.s  jjrovided  data  showing  that 
many  smaller  loans  would  have 
exceeded  the  proj)o.se(l  jjoints  and  fees 
ca])s.  For  example,  a  trade  association 
commenter  drew  on  data  submitted  by 
a  memh(!r  hank  that  showed  that  the 
majority  of  loans  under  $1  ()(),()()()  would 
exceed  the  points  and  fees  ca]), 
assunung  fees  paid  to  an  affiliate  title 
comj)anv  were  included,  and  that  manv 
loans  between  $1  ()(),()()()  and  $15().()()() ' 
would  also  exceed  the  cap.  A  trade 
a.ssociation  indu.stry  commenter  shared 
data  from  one  of  its  members,  a 
financial  services  j)rovider.  The  member 


reviewed  ov(M'  25(),()()0  of  its  recent 
loans  and  found  that  none  of  the  loans 
under  $75. 1)00  would  meet  the  j)roposed 
cap  and  that  50  percent  of  the  loans 
under  $125,000  would  meet  the  caj). 
Several  indu.stry  commenters  reported 
that  if  the  Bureau  rai.sed  the  smaller 
loan  thre.shold  to  .$150,000,  a 
significantly  smaller  percentage  of  loans 
would  exceed  the  points  and  fees  cap. 

A  trade  as.sociation  rej)resenting  the 
manufactured  housing  industry  noted 
the  Board’s  concern  about  setting  the 
points  and  fees  cap  so  high  that  some 
(Jiialified  mortgages  would  he  deemed 
high-cost  mortgages  under  HOEPA.  The 
commenter  argued,  however,  that  the 
Bureau  has  authority  to  change  high- 
cost  mortgage  thresholds  and  urged  the 
Bureau  to  exercise  this  authority.  The 
commenter  cited  section  1431  of  the 
Dodd-Frank  Act  for  the  proposition  that 
the  Board  may  increa.se  the  amount  of 
origination  costs  above  $1,000  for  loans 
le.ss  than  $20,000.  The  commenter  also 
said  that  section  1022  of  the  Dodd-Frank 
Act  may  grant  the  Board  anthoritv  to 
exemjit  certain  smaller  sized 
manufactured  home  loans  from  the  5 
jiercent  jioints  and  fees  cajis  on  high- 
cost  mortgages  for  loans  above  $20,000, 
ha.sed  on  as.set  class,  transaction 
volume,  and  existing  consumer 
jirotections. 

Consumer  advocates  generally 
endorsed  the  $75,000  thre.shold  for 
.smaller  loans.  They  (juestioned  industry 
concerns  that  the  3  jiercent  threshold 
would  limit  the  availability  of  credit  for 
consumers  with  coinjiarativelv  low  loan 
amounts.  Instead,  the  commenters 
enijihasized  the  imjiortance  of  ensuring 
that  (Jiialified  mortgages  are  affordable. 

In  their  view,  the  3  percent  jioints  and 
fees  cap  is  a  key  factor  in  ensuring 
affordability,  .so  the  excejition  for 
.smaller  loans  should  ajijily  to  only  a 
limited  jirojiortion  of  loans.  Consumer 
advocates  argued  that  the  jioints  and 
fees  caji  should  not  exceed  the  5  jiercent 
HOEPA  trigger.  They  asserted  that 
Jioints  and  fees  should  he  reasonable, 
reflect  actual  origination  costs,  and  not 
result  in  disjiarate  jiricing  schemes 
disadvantaging  con.snmers  with  smaller 
loans. 

One  consumer  advocate 
recommended  analyzing  the  imjiact  of  a 
3  Jiercent  jioints  and  fees  caji  on  access 
to  credit  for  low-  and  moderate-income 
consumers,  in  jiarticular  for  Community 
Reinvestment  Act  loans.  The  commenter 
a.sked  that  the  Bureau  de.scrilie  in 
jireamlile  the  results  of  any  analysis  of 
Jioints  and  fees  by  loan  amount,  and  for 
Commnnity  Reinve.stment  Act  and  non- 
Community  Reinve.stment  Act  loans. 

In  light  of  these  comments,  the 
Bureau  is  adojiting  revised 
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1()2(i.43(e)(3)(i)  to  iinjilement  the 
limits  on  points  and  fees  for  qualified 
mortgages.  As  noted  above.  se\'eral 
industry  commenters  argued  tliat  points 
iind  fees  have  little  if  any  hearing  on 
consumers”  ability  to  rejiay  their 
mortgage  loans  and  that  the  points  and 
fees  limits  would  result  in  higher 
interest  rates  and  rednciHl  access  to 
credit.  They  urged  the  Hnrean  to  use  its 
authority  to  eliminate  the  limits  on 
j)oints  and  fees  for  (pialified  mortgages. 
As  an  alternative  to  (diminating  the 
points  and  fees  limits  entirely,  some 
indn.strv  commenters  recinested  that  the 
Bnnum  adojit  the  dSEs”  standards 
limiting  points  and  fees  for  loans  that 
they  purchase  or  securitize.  Those 
.standards  curnmtly  limit  jioints  and  fees 
to  the  greater  of  5  percent  of  the  loan 
amount  or  .Si. 000. 

'Fhe  Bureau  does  not  believe  it  would 
he  approjiriate  to  eliminate  the  limits  on 
points  and  fees  for  (pialified  mortgages. 
The  Bureau  also  declines  to  adopt  the 
(TSEs”  current  standards  and  raise  the 
general  2  percent  limit  on  points  and 
fees.  The  goal  of 'I'lLA  .section  129C  is 
to  assure  that  consumers  are  able  to 
repay  their  mortgages  over  the  term  of 
the  loans.  Originators  that  make  large 
sums  up  front  may  he  less  careful  in 
assuring  the  consumers'  ability  to  rejiay 
over  time.  Moreover.  Oongress  may  have 
believed  that  the  points  and  fees  limits 
may  deter  originators  from  imposing 
imnecessarv  or  exce.ssive  np-front 
charges.  In  the  absence  of  jiersnasive 
evidence  that  the  points  and  fees  limits 
will  undermine  consumers'  access  to 
affordable  credit,  the  Bureau  does  not 
believe  it  would  he  ajipropriate  to 
eliminate  the  jioints  and  fees  limits  or 
to  raise  the  general  3  percent  limit.  As 
discussed  in  more  detail  below, 
however,  the  Bureau  is  implementing 
revised  jioints  and  fees  limits  for 
smaller  loans.  The  Bureau  also  notes 
that  the  Dodd-Frank  Act  did  not  adojit 
a  tolerance  that  would  allow  creditors  to 
exceed  the  jioints  and  fees  limits  hv 
.small  amounts  and  declines  to  ado])t 
such  a  tolerance. 

As  noted  above,  a  consumer  advocate 
recpiested  that  the  Bureau  conduct  an 
analysis  of  the  3  percent  points  and  files 
caj)  on  access  to  credit  for  low-  and 
moderate-income  consumers,  in 
particular  for  {lomnuinitv  Reinvestment 
Act  loans.  Given  the  lack  of  available 
data,  it  has  not  been  practicable  for  the 
Bureau  to  perform  such  an  analysis 
while  finalizing  this  and  other  title  XIV 
rules.  The  Bureau  will  consider  whether 
it  is  jiossihle  and  valuable  to  conduct 
such  an  analysis  in  the  future. 

Revised  §  i()2(j.43(e)(3)(i)  employs  an 
aj)j)roach  similar  to  that  jnojKi.sed  by  the 
Board  to  implement  the  3  jiercent  caji 


on  points  and  fees  and  the  adjustment 
to  the  ca})  for  smaller  loans.  Like  the 
Board's  jirojiosal,  l()2().43(e)(3)(i)  sets 
a  thre.shold  for  smaller  loans,  establishes 
tiers  based  on  loan  size,  and  .sets  limits 
on  ])oints  and  fees  within  each  tier. 

1  lowever,  l()2(i.43(e)(3)(i)  uses  a  mix  of 
jiercentage  and  flat  dollar  limits  to  avoid 
anomalous  results  at  tier  margins  and 
also  adjusts  the  definition  of  smaller 
loan  to  include  more  tran.sactions. 

Although  most  commenters  favored 
this  tiering  methodology,  as  noted 
above,  .some  commenters  suggested  that 
the  Bureau  reject  the  Board's  tiered 
ajiproach  and  instead  adopt  a  simjiler 
mechanism,  with  all  loan  amounts 
below  the  threshold  subject  to  a  single 
percentage  caj)  or  dollar  amount  caj)  on 
points  and  fees.  Like  the  Board,  the 
Bureau  believes  the  tiered  apjiroach 
provides  a  more  flexible  and  calibrated 
mechanism  for  implementing  the  limits 
on  Jioints  and  fees  for  smaller  loans.  A 
single  jiercentage  caj)  that  would  ajijily 
to  all  smaller  loans  may  not  allow 
creditors  a  reasonable  ojijiortunitv  to 
recover  costs  for  very  small  loans.  It  also 
may  create  a  distortion  in  which  loans 
just  below  the  smaller  loan  threshold 
would  he  jiermitted  to  have  significantly 
higher  jioints  and  fees  than  loans  just 
above  the  smaller  loan  threshold.  A 
single  dollar  amount  caj)  (e.g.,  .S3.()()l)] 
could  result  in  jioints  and  fees  that  are 
a  very  high  jiercentage  of  the  very 
smallest  loans  and.  as  a  result,  could 
result  in  (pialified  mortgages  al.so 
triggering  the  obligations  of  high-co.st 
mortgages. 

Thus,  as  in  the  Board's  jirojiosal,  the 
final  rule  sets  a  threshold  for  smaller 
loans  and  establishes  tiers,  ha.sed  on 
loan  size,  with  different  limits  on  jioints 
and  fees.  .Specifically,  §  H)2(i.43(e){3){i) 
jirovides  that  a  transaction  is  not  a 
(jualified  mortgage  unless  the  total 
Jioints  and  fees  payable  in  connection 
with  the  loan  do  not  exceed: 

•  F'or  a  loan  amount  greater  than  or 
(Kjnal  to  .SI  ()(),()()(),  3  jiercent  of  the  total 
loan  amount; 

•  For  a  loan  amount  greater  than  or 
equal  to  .StiO.OOO  hut  le.ss  than  .SI  ()().()()(), 
.S3 ,000; 

•  For  a  loan  amount  greater  than  or 
(upial  to  .S20.000  hut  less  than  .StiO.OOO. 

.S  Jiercent  of  the  total  loan  amount; 

•  For  a  loan  amount  greater  than  or 
(Kjual  to  .Si  2, .sot)  hut  le.ss  than  .S20,000, 
.Si  .000  of  the  total  loan  amount; 

•  For  a  loan  amount  of  less  than 
.Sl2..'i00,  8  Jiercent  of  the  total  loan 
amount. 

The  Bureau’s  final  rule  dejiarts  from 
the  jirojio.sal  in  two  ways.  First, 

§  102(i.43(e)(3)(i)  rai.ses  the  thre.shold  for 
smaller  loans  to  .SIOO.OOO.  .Second,  for 
loans  below  the  SIOO.OOO  thre.shold. 


§  102(i.43(e]{3){i)  revises  the  jioints  and 
fees  cajis  for  smaller  loans  within  the 
various  tiers.  The  general  effect  of  these 
revisions  will  he  to  increase  the  jioints 
and  fees  that  creditors  can  charge  for 
smaller  loans  while  .still  jiermitting 
tho.se  loans  to  meet  the  standard  for  a 
(pialified  mortgage.  These  two  changes 
are  discn.ssed  at  greater  length  below. 

$100,000  Threshold  for  .Smaller  Loans 
To  fulfill  the  .stated  jiurjiose  of  the 
adjiKstment  for  .smaller  loans,  the 
thre.shold  should  he  set  at  a  level  that  is 
.sufficient  to  jiermit  creditors  making 
.smaller  loans  a  reasonable  ojijiort unity 
to  recoil ji  their  origination  costs  and 
.still  offer  (jualified  mortgages  hut  not  so 
high  as  to  cause  loans  to  exceed  the 
HOEFA  threshold  to  become  high-cost 
mortgages.  As  noted  above,  the  Board 
jirojio.sed  to  set  the  smaller  loan 
thre.shold  so  that  three  jiercent  of  that 
amount  would  have  jirovided  creditors 
with  a  reasonable  ojijiortunity  to  recover 
their  co.sts,  with  loans  below  that 
thre.shold  subject  to  higher  cajis  on 
Jioints  and  fees.  Thus,  the  Board’s 
jirojiosed  S7.'i, ()()()  thre.shold  would  have 
created  a  benchmark  of  .$2.2.'i().  The 
Board  stated  that  its  outreach  and 
research  indicated  that  .S2,2.'i()  would  he 
within  the  range  of  average  co.sts  to 
originate  a  first-lien  home  mortgage. 
However,  as  noted  above,  several 
industry  commenters  rejiorted.  ha.sed  on 
recent  loan  data,  that  creditors’  jioints 
and  fees  often  exceed  S2.2.'>()  for  smaller 
loans  and  that  a  significant  numher  of 
loans  above  .$7.'i, ()()()  would  exceed  the 
three  jiercent  caji.'^’* 

This  evidence  suggests  that  the  S2.2.'i0 
benchmark  (and  the  corresjionding 
S7.'i.()()()  smaller  loan  threshold)  in  the 
jirojio.sal  could  have  been  insufficient  to 
Jiermit  creditors  to  recouji  all  or  even 
mo.st  of  their  origination  costs.  The 
Bureau  is  aware  that  the  commenters’ 
loan  data  reflects  creditors’  jioints  and 
fees,  and  not  tlie  underlying  co.sts. 
Nevertheless,  the  evidence  that 
substantial  jirojiortions  of  smaller  loans 
would  have  exceeded  the  jioints  and 
fees  limits  raises  concerns  that  the 
creditors  would  not  he  able  to  recover 
their  co.sts  through  jioints  and  fees  and 
still  originate  (jualified  mortgages. 
Creditors  that  are  unable  to  recover  their 
origination  costs  through  jioints  and 
fees  would  have  to  attemjit  to  recover 
those  co.sts  through  higher  rates.  If  the 
higher  rates  would  trigger  the  additional 


As  till!  Hoard  nottui,  rosoiirccis  llial  iirovido 
(lata  on  origination  co.sts  tend  to  uso  dilTorcnt 
nu!tliodologios  to  caicniato  points  and  tecs  and  do 
not  ns(!  till!  inotliodology  |iriiscril)od  nndor 'I'lLA  as 
anionilod  by  the  l)odd-l'’rank  Act.  'Hui  same 
conciM'iis  apply  to  connnontors'  data  on  points  and 
lc(!S. 
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regulatory  requirements  ajjplicable  to 
high-cost  loans  under  MOKl^A  or  would 
render  some  potential  consumers 
ineligible,  then  access  to  credit  for  at 
least  some  consiuiKirs  could  he 
comi)romised.  Moreover,  for  consumers 
who  plan  to  remain  in  tlunr  homes  (and 
their  loans)  for  a  long  time;,  a  higher 
interest  rate  would  result  in  higher 
payments  over  the  life  of  the  loan. 

Some  commenters  claimed  that  a 
substantial  portion  of  loans  up  to 
$125,000  or  $150,000  would  exceed  the 
3  percent  points  and  fees  cap  and  that 
the  Hunxm  should  raise  the  threshold 
accordingly.  The  Bureau  di.sagrees  for 
two  reasons.  First,  this  would  stretch 
the  meaning  of  “smaller  loans.”  In  2011, 
slightly  under  21  j)ercent  of  first-lien 
home  mortgages  were  below  $100,000 
and  another  22  jiercent  were  between 
$100,000  and  $150,000.  Thus, 
increasing  the  threshold  to  $150,000 
would  more  than  double  the  number  of 
loans  entitled  to  an  exce])tion  to  the 
congressionally-estahlished  points  and 
fees  caj)  and  would  caj)ture  over  40 
percent  of  the  market.  The  Bureau 
tndieves  that  this  would  he  an  overly 
expansive  construction  of  the  term 
“smaller  loans”  for  the  purpose  of  the 
exception  to  the  general  rule  capjiing 
points  and  fees  for  (pialified  mortgages 
at  3  p(!n:ent.  Suc:h  a  broad  definition  of 
“smaller  loans"  could  allow  the 
exception  to  undermine  the  ca])  on 
points  and  fees  and  fru.strate 
congressional  inteid  that  (pialified 
mortgages  include  limited  jioints  and 
fees.  The  function  of  the  .sinalku'  loan 
exce])tion  to  the  jjoints  and  fees  cap  is 
to  make  it  jjossihle  for  creditors  making 
smaller  loans  to  originate  qualified 
mortgages.  The  smalhu'  loan  excejition 
should  provide  creditors  a  reasonable 
o])j)ortunity  to  recover  most,  if  not  all, 
of  their  origination  costs  for  smaller 
loans  and  still  originate  qualified 
mortgages.  It  should  not  he  transformed 
into  a  mechanism  that  ensures  that 
creditors  can  continue  to  charge  the 
same  points  and  fees  they  have  in  the 
j)ast  and  still  have  their  loans  meet  the 
(pialified  mortgage  standard. 

The  Bureau  concludes  that  a  $1  ()(),()()() 
small  loan  threshold  strikes  an 
ajqirojiriate  balance  hetw(xm 
congressional  goals  of  allowing  creditors 
offering  smaller  loans  to  meet  the 
.standard  for  (jualified  mortgages  and 
ensuring  that  (pialified  mortgages 
include  limited  points  and  fees.  The 
$1  ()(),()()()  threshold  (and,  as  di.scussed 
below,  the  corresjKmding  adjustments  to 
the  jioints  and  fees  limits  for  loans 
under  that  threshold)  should  provide 
creditors  with  a  reasonable  ojiportunity 
to  r(x:()ver  mo.st,  if  not  all,  of  their 
origination  costs  through  points  and 


fees,  reducing  the  likelihood  that  any 
increase  in  rates  would  trigger 
obligations  of  high-co.st  loans  or  would 
cau.se  loans  to  he  higher-priced  covered 
tran.sactions  under  §  l()2U.43(h)(4).  At 
the  same  time,  the  $1  ()(),(){)()  threshold 
would  not  render  the  smaller  loan 
excejition  so  broad  that  it  undermines 
the  general  3  percent  cap  on  points  and 
tees.  It  would  cover  a  significant  hut 
still  limited  projjortion  of  mortgages. 
According  to  the  201 1  Home  Mortgage 
Di.sclosure  Act  (HMDA)  data.  20.4 
jiercent  of  first-lien  home  purchase 
mortgages  and  20.9  j)ercent  of  fir.st-lien 
refinanc(xs  were  less  than  $100,000. 

Limits  on  Points  and  Fees  for  Smaller 
Loans 

In  addition  to  raising  the  smaller  loan 
threshold  to  $100,000,  §  102fi.43(e)(3)(i) 
also  differs  from  the  Board’s  jiroposal  by 
setting  higher  limits  on  jioints  and  fees 
for  smaller  loans.  As  noted  above,  the 
Bureau  is  concerned  that  the  Bijard’s 
proposal  would  not  have  provided 
creditors  with  a  rea.sonahle  opportunitv 
to  recover  their  origination  co.sts.  'riuis. 

§  102(i.43(e)(3)(i)  allows  creditors  higher 
limits  on  points  and  fees  for  smaller 
loans.  Sjjecificallv.  for  loans  of  $(»(),()()() 
U])  to  $100.()()(),  t}  l()2(i.43(e)(3)(i)  allows 
points  and  fees  of  no  more  than  $3,000. 
For  loans  of  $20,000  up  to  .$00,000, 

1020.43(e)(3)(i)  allows  jioints  and  fees 
of  no  more  than  5  percent  of  the  total 
loan  amount.  For  loans  of  $12,500  up  to 
$20,000,  1020.43(e)(3)(i)  allows  jioints 

and  tees  of  no  more  than  $1 ,000.  For 
loan  amounts  le.ss  than  $12,500, 

S  1020.43(e)(3)(i)  allows  jjoints  and  fe(xs 
of  no  more  than  8  piircent  of  the  total 
loan  amount. 

In  contrast  with  the  Board’s  projiosed 
Alternative  1,  §  1020.43(e)(3)(i)  creates 
smooth  transitions  between  the  tiers.  As 
noted  above,  under  Alternative  1,  the 
one-half  percent  changes  in  the  points 
and  fees  cap  between  tiers  would  have 
produced  the  anomalous  result  that 
some  smaller  loans  would  have  been 
jiermitted  to  include  a  higher  dollar 
amount  of  jioints  and  fees  than  larger 
loans.  While  propo.sed  Alternative  2 
would  have  avoided  this  problem,  it 

'■•-12  II..S.C.  2H(U  Hi  srii. 

Tlu!  proportion  ol  loiiiis  undor  Iho  .SlOO.OOd 
thr(!sliol(l  would  ol Coiirso  ho  larf^m  lli.in  undor  a 
,S7.'i.(l()()  tlir(!shold.  As  indicalial  in  llio  tSoard's 
proposal,  in  2(1(IK,  a.:i  porconi  of  first-lion  homo 
purohaso  inorlgaf>os  and  7.(i  ptaconl  of  ndinancurs 
won;  undor  .$7.'j.(K)(I  for  owiUM-occnpiiMl.  ono-  to 
four-family,  sihvhuill  |)idporlios.  According  to  201 1 
IIMU.'X  data,  10.0  p(;r(:oul  of  firsl-liou  homo 
purchasos  and  11  |)or<:onl  of  first-lion  rotinaiuMis 
woro  imdor  .S7.').000.  Novaa  lholoss.  iho  Hunsui 
holiiivos  that  Iho  .SlOO.OOO  throshold  is  sufficionlly 
limilod  that  it  romains  failldid  to  tho  slatulo's 
framowork.  with  tho  .smalha'  loan  oxraiplion  not 
undorminius  Ihogonoral  ,1  ijorconl  limit  on  points 
and  foos. 


would  also  have  been  somewhat  more 
complex,  thenthy  increasing  the  risk  of 
errors.  The  tiers  in  §  102(i.43(e)(3)(i)  all 
feature  easy-to-calculate  limits,  making 
compliance  easier. 

Finally,  the  three  lower  tiers  are  tied 
to  the  comparable  thresholds  for  high- 
co.st  loans  to  ensure  that  the  points  and 
f(!es  on  loans  that  satisfy  the  (pialified 
mortgage  standard  do  not  trigger  the 
additional  obligations  of  higli-cost 
mortgages.  Under  TILA  as  amended,  a 
high-co.st  mortgage  has  points  and  fees 
equal  to  5  percent  of  the  total 
transaction  amount  if  the  transaction  is 
$2(),()0()  or  more,  and  points  and  ktes 
equal  to  the  le.sser  of  8  jiercent  of  the 
total  tran.saction  amount  or  $1, ()()(),  if 
the  tran.saction  is  le.ss  than  $2(),()()0.  .Sett 
TILA  .section  l()3(t)h)(l)(A)(ii)(I)  and  (II). 
.Setting  the  maximum  points  and  fees 
caps  based  on  the  HOEFA  triggers  will 
help  ensure  that  a  (pialified  mortgage  is 
not  a  high-cost  mortgage  because  of  the 
]K)ints  and  fees. 

Projjosed  comment  43((!)(3)(i)-l 
would  have  cross-referenced  comment 
32(a)(ii)-l  for  an  exjdanation  of  how  to 
calculate  the  “total  loan  amount.”  The 
Biirttau  adopts  comment  43(e)(3)(i)-l 
suhstantially  as  propo.sed.  hut  it  adds  an 
exitlanation  for  tiers  in  which  the 
prescribed  points  and  fees  limit  is  a 
fixed  dollar  amount  rath(^r  than  it 
percentage  and  revisits  the  cro.ss- 
reference  hitcau.se  the  explanation  of 
calculating  “total  loan  amount”  is 
moved  to  comment  32(h)(5)(i)-1. 

Propo.sed  comment  43(e)(3)(i)-2 
would  have  explained  that  a  creditor 
mu.st  determine  which  categorv  the  loan 
falls  into  based  on  the  face  amount  of 
the  note  (the  “loan  amount”),  hut  must 
apply  the  allowable  jjoints  and  fees 
percentage  to  the  “total  loan  amount,” 
which  may  he  an  amount  that  is 
different  than  the  face  amount  of  the 
note.  The  Buritau  adojtts  comment 
43(e)(3)(i)-2  suh.stantially  as  propositd, 
hut  it  revisits  some  of  the  limits  to 
nd’lect  the  changes  descrihitd  above. 

Propo.sed  comment  43(e)(3)(i)-3 
would  have  provided  examples  of 
calculations  for  different  loan  amounts. 
The  Bureau  adojtts  comment  43(e)(3)(i)- 
.3  with  rindsions  to  ntflect  the  changes 
to  some  of  the  limits  dixscrihed  above. 

Impact  on  Rural  Areas  and  Other  Annts 
Where  Home  Values  Are  Lower 

TILA  .section  129(;(h)(2)(D)  re(piire.s 
the  Bureau  to  consider  the  rules’ 
potential  imjjact  on  “rural  ar(;as  and 
other  areas  where  home  viilues  are 
lower.”  The  Bureau  c()nsi(i(!re(l  the 
concerns  raised  by  industry  commenters 
that  if  the  limits  on  points  and  fe(;.s  for 
smaller  loans  were  set  too  low,  access  to 
credit  could  he  iinjiaired,  in  particular 
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for  low  income,  minority,  and  rural 
consumers,  and  first-time  home  huyers. 
.S(!tting  the  threshold  for  smaller  loans 
too  low  may  also  negatively  affect 
acce.ss  to  credit  for  manufactured 
housing,  which  disproportionately 
serves  lower-income  consumers  and 
rural  ansis.  The  higher  tlireshold  and 
higher  limits  on  jjoints  and  fees  for 
smaller  loans  should  helj)  to  ensure  that 
creditors  are  able  to  offer  qualified 
mortgages  in  rural  areas  and  other  anias 
where  honu;  values  an;  lower. 

The  Bureau  declines  to  adopt  the 
recommendation  of  one  commenter  that 
it  exemj)t  smaller  loans  for 
manufactured  homes  from  the  points 
and  fees  triggers  fi)r  high-cost  mortgages. 
.S(!ction  1431  of  the  Dodd  Frank  Act 
provides  that  a  loan  of  S20.0()()  or  more 
is  deemed  a  high-cost  mortgage  if  total 
points  and  fees  exceed  j^ercent  of  the 
total  tran.saction  amount  and  that  a  loan 
of  less  than  .S20.0()()  is  deemed  a  high- 
cost  mortgage  if  total  points  and  fees 
t;xc(H:d  the  lessen'  of  8  percent  of  tlu; 
total  tran.saction  amount  or  .Si .()()().  or 
other  such  dollar  amount  as  the  Bunnui 
may  prescribe  by  regulations.  .Such  a 
change  is  beyond  the  scope  of  this 
rulemaking  and  is  more  ai)j)ro|)riately 
addressed  in  tlu!  parallel  llOFFA 
rulemaking. 

43(e)(3)(ii) 

Bona  Fide  'riiird-party  (Charges  and 
Bona  Fide  Discount  Points 

As  discus.sed  in  the  .s(!ction-hv-.seclion 
analysis  of  §  l()2B.32(h)(l)(i).  the  Bureau 
is  moving  the;  provisions  excluding 
certain  hona  fide  third-party  charges 
and  hona  fide  discount  points  to 
§  102(i.32(h)(l  )(i)(D)  through  (F).  'I’he 
Board  had  j)ropo.sed  to  iinplenumt  tlui.se 
provisions  in  proposed  §  22().43(e)(3)(ii] 
through  (iv). 

Indexing  Points  and  Fees  Limits  for 
inilation 

The  Board  requested  comment  on 
whether  the  loan  size  ranges  for  the 
(jualified  mortgage  points  and  fees 
limits  should  he  intlexed  for  inilation.  A 
few  industry  commenters  recommended 
that  the  loan  size  ranges  or  the 
j)ermitted  dollar  amounts  of  points  and 
fees  he  adjusted  for  inilation.  'Fhe 
Bureau  Believes  that  it  is  appropriate  to 
adjust  the  points  and  fees  limits  to 
rellect  inflation.  In  addition,  the  Bureau 
notes  that,  as  jjre.scrihed  hy  TILA 
.section  l()3(aa)(3).  what  was  originally  a 
.S40()  ])oints  and  fees  limit  for  high-cost 
loans  has  Been  adjusted  annually  for 
inflation,  and  that  the  dollar  amounts  of 
the  new  high-cost  points  and  fees 
thresholds  in  'I'lLA  section 
103(hh)(l)(A)(ii)(ll)  will  also  he  adju.sted 


annually  for  inflation.  The  Bureau 
believes  tlu;  points  and  fees  thresholds 
for  high-cost  loans  and  (lualified 
mortgages  should  ht;  treatcul  consistently 
with  nispect  to  inflation  adjustments. 
Accordingly,  in  new  §  102().43(e)(3)(ii). 
the  Bureau  provides  that  the  dollar 
amounts,  including  the  loan  amounts, 
shall  he  adju.sted  annually  to  reflect 
changes  in  the  (k)nsumer  Price  Ind(!X  for 
All  lirhan  (’.onsnmers  ((3M-U).  The 
adjusted  amounts  will  he  puhlisluHl  in 
new  coimiKUit  43(e)(3)(ii)-l . 

43(e)(4)  Qualified  Mortgage  Defined — 
.Special  Rules 

As  di.scussed  above,  the  Bureau  is 
finalizing  the  general  (jualified  mortgage 
definition  in  §  1020. 43(e)(2).  Under  that 
definition,  qualified  mortgag(;.s  would  he 
limited  to  loans  that  .satisfy  the  qualiluid 
mortgage  product  fiiature  criteria  in  the 
statute  (including  prohibitions  on 
certain  risky  loan  f(!atur(!.s,  limitations 
on  points  and  fees,  and  the  rcHpiirement 
to  underwrite  to  the  maximum  rate  in 
the  first  five  years  of  the  loan),  for 
which  the  cnulitor  considers  and 
verifii!s  the  consumer’s  income  and 
assets  and  curnmt  (hiht  obligations, 
alimony,  and  child  siq)])ort,  and  for 
which  the  consuuKJr’s  total  (or  “hack- 
end")  (hiht-to-income  ratio  is  less  than 
or  (Kpial  to  43  ])ercent. 

The  Burcuiu  Believes  this  a|)j)roach 
(;.stahlish(?.s  an  a|)pro])riate  hcaichmark 
ov(ir  the  long  term  for  distingui.shing 
which  loans  shoidd  he  presumed  to 
meet  the  ahility-to-repay  reejuirements 
umhir  the  Dodd-Frank  Act,  while  also 
hujving  room  for  the  provision  of 
rcisponsihle  mortgage  credit  ov{^r  time  to 
consumers  with  higher  d(iht-to-income 
ratios  under  the  general  ahilitv-to-re])av 


■'’■'As  ii<)l(!(l  :il)()vo.  llu!  Hoard  proposod  two 
altornalivo  dolinitions  ot  (jualiriod  inorl^ago.  hut 
also  solicilod  coininont  on  othor  altoruativo 
d(!l'iiiitious.  'rlu!  Board  spocilically  nupiustod 
coinnund  on  wliat  crilitria  siiould  ho  includcid  in  tho 
dolinition  ol  a  cpialiliod  mortga}>o  to  onsnu;  that  tin; 
ddinilion  providiis  an  inianitivc!  to  crodilors  to 
inako  (|ualitiod  nioii};a”(!S.  wliih;  also  onsnrin^  that 
consninors  havo  tho  ability  to  ri!|)ay  thoso  loans.  In 
addition,  as  doscrihod  ahovo.  tho  Hoard's  ))roposod 
coininont  4.'i(c)-l  would  havo  providod  that 
croditors  mav  look  to  widolv  accoptod 
govorninontal  or  non-j>ovorninontal  undorwritin" 
standards  whon  assossing  a  consinnor's  ropavinont 
ahilitx  nndor  tho  gonoral  ahilitv-to-rojiav  standard, 
including  assessing  tho  eight  specific  nndorwriting 
criteria  nndor  proposod  22(>.4:i(c)(2)  and 
(o)(2)(v)-Altornativo  2.  .Similarly.  pro|)osod 
coininont  4;)(c)(7)-l  would  have  |)rovidod  that,  to 
dotorinino  tho  ap|iropriato  threshold  lor  monthiv 
doht-to-incoino  ratio  or  residual  income,  tho 
creditor  may  look  to  widely  accepted  governmental 
and  non-governmental  nndorwriting  standards.  .Xs 
noted,  various  commenters  suggested  that  the  final 
ride  should  look  to  certain  Federal  agency 
underwriting  standards  for  purposes  of  determining 
whether  a  loan  has  met  certain  aspects  of  the 
C|nalified  mortgage  definition  (for  example,  deht-to- 
inciome  ratios  and  residual  income). 


nupiintiiKUils.  Howttver,  the  Bureau 
acknowhulgc.s  it  may  take  .soiiu;  tinu;  for 
tho  non-(iualifi(i(l  mortgago  markot  to 
(i.stahlish  it.solf  in  light  of  tho  markot 
anxi(!ty  rogarding  litigation  risk  imdor 
tho  cihility-to-ropay  rulos,  tho  gomnal 
slow  rocovtii'v  of  tho  mortgago  markot, 
;md  tho  luiod  for  croditors  to  tidjust  thoir 
oporations  to  account  for  sovcaal  othor 
mtijor  regulatory  iiiul  cajjital  ntgimos.  hi 
light  of  tho.so  factors,  tho  Buroau  htis 
concludod  that  it  is  ap])ro])riato  to 
provide  a  ttanporarv  altornativo 
dolinition  of  (jualiluid  mortgago.  'Lhis 
will  h(;l])  onsuro  acce.ss  to  rosjjonsihlo, 
affordahlo  credit  is  available  for 
consumers  with  doht-to-incomo  ratios 
ahovo  43  percent  and  facilitate 
comjflianco  By  creditors  By  promoting 
tho  use  of  widely  nicognizod,  fodorally- 
rolatod  underwriting  standards. 

Under  this  temporary  jfrovision,  as  a 
suhstituto  for  tho  general  qualified 
mortgage  definition  in  ^  1{)2(). 43(e)(2), 
which  contains  a  43  percent  deht-to- 
income  ratio  threshold,  the  final  rule 
provides  a  s(;cond  definition  of  qualified 
mortgage  in  ^  1()2(). 43(e)(4)  for  loans 
that  nu;et  the  ])rohihitions  on  certain 
ri.sky  loan  features  (e.g.,  n(;gative 
amortization  and  intercist  only  features) 
and  the  limitations  on  points  and  fces 
under  ^  1028. 43(e)(2)  and  are  eligible  for 
purchase  or  guarant(;e  hv  tin;  (I.SFs, 
while  under  the  conservatorship  of  the 
FI  IFA.  or  eligible  to  he  insured  or 
guarant(!ed  hv  the  U..S.  De])artment  of 
Housing  and  Urban  Develojfinent  under 
the  National  Housing  Act  (12  U..S.C. 
1707  (-/  seq.)  (FHA),  the  VA.  the  USDA, 
or  the  Rural  Housing  .Service  (RHS). 

The  FHA,  VA,  USDA.  and  RHS  have 
authority  under  the  statute  to  define 
qualified  mortgage  standards  for  their 
own  loans,  so  coverage  under 
^  1020.43(e)(4),  will  sun.set  once  t;ach 
agency  ])romulgat(!s  its  own  (jualified 
mortgage  standards,  and  such  rules  take 
effect.  .See  TILA  section  129C(h)(3)(ii). 
Qjverage  of  GSE-eligihle  loans  will 
.suns(!t  when  conservatorshij)  ends. 

Even  if  the  F(!(leral  agencies  do  not 
issue  additional  rules  or 
conservatorshij)  does  not  end,  the 
temj)orarv  (jualified  mortgage  definition 
in  S  1020.43(e)(4)  will  exj)ire  .seven 


Flii’ihilily  stiimliirds  tor  tho  (kSFs  ami  Fodoral 
aj^onoios  aro  availahio  at:  l•'a^^io  Mao.  Fantilv 

Si'llin^  (iiiido.  htlpii://\\\\  w.f(wnicm(w.cnm/ 
(:i>nl(}nl/<’ui(l(!/s(:ll  I  i:iI2.i)ill:  I'  loddio  Mac.  Singlc- 
l■'(lluily  Snllnr/Svn  iccr  Ciiido.  http:// 
\vw\v.lri‘(ldicinti(:.cont/s(dl/‘’iii(lc/:  11110  1  landhook 
41.').').  1 .  hllp://\v\\  u  .Inul.gi)v/()lli(:(;s/(i(liu/lni(h:lips/ 
h<iiull)()()ks/hsoh/-f  I5r>.  l/-4  l.irilllSdH.pcII:  l.ondors 
llandhook — VA  Hamphlot  2(1-7.  W'cl)  Aiiloniiilad 
/(o/oroiico  Mdlorud  Syslaiv  (WARMS).  lUt)):// 
\\\v\v.lH‘ni:lits.v<i.g(>v/mirms/piim2()_7.(isp: 
I'ndenvrUing  Cuidclinos:  USDA  Riind  Dovriopinant 
Uuamnl(u:d  Riind  Housing  Dhiu  I’vagmtu.  Iitip:// 
WWW. rurduv.iisdci.gov/SiippnrlDocu  muni  s/UA-SFU- 
(!RHl  'ndpi'wrilingUnidu.pdf. 
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years  after  the  effective  date  of  the  rule. 
The  Bureau  believes  that  this  will 
provide  an  adequate  period  for 
economic,  market,  and  regnlatorv 
conditions  to  .stabilize.  Because  the 
Bureau  is  obligated  by  .statute  to  analvze 
the  im|)act  and  status  of  the  ahility-to- 
repay  ride  five  years  after  its  effectivi; 
date,  the  Bureau  will  have  an 
ojiportunity  to  confirm  that  it  is 
apj)ro])riate  to  allow  the  temporary 
provision  to  expire  prior  to  the  snn.set. 
Covered  transactions  that  satisfv  the 
reiiuirements  of  l()2(i.43(e)(4)  that  are 
consummated  before  the  sunset  of 
§  l()2(i.43{e)(4)  will  retain  their  qualified 
mortgage  status  after  the  temjiorarv 
definition  exjjires.  However,  a  loan 
consummated  after  the  sunset  of 
§  l()2(i.43(e](4)  may  only  he  a  qualified 
mortgage  if  it  sati.sfies  the  requirements 
of  §  1028. 43(e)(2)  or  (t]. 

The  alternative  definition  of  qualified 
mortgage  recognizes  that  the  current 
mortgage  market  is  especially  fragile  as 
a  resnlt  of  the  recent  mortgage  crisis.  It 
akso  recognizes  the  government’s 
extraordinary  efforts  to  address  the 
crisis;  CSE-eligihle  loans,  together  with 
the  other  federally  insured  or 
guaranteed  loans,  cover  roughly  80 
piircent  of  the  current  mortgage  market, 
in  light  of  this  significant  Federal  role 
and  the  government’s  focus  on 
affordability  in  the  wake  of  the  mortgage 
crisis,  the  Bureau  believes  it  is 
aj)])roj)riate,  for  the  time  being,  to 
presume  that  loans  that  are  eligible  for 
purchase,  guarantee,  or  insurance  by  the 
designated  Federal  agenciixs  and  the 
GSFs  while  under  conservatorshij)  have 
been  originated  with  appropriate 
consideration  of  consumers’  ahilitv  to 
repay,  where  those  loans  also  satisfv  the 
requirements  of  §  1028. 43(e)(2) 
concerning  restrictions  on  product 
features  and  total  points  and  fees 
limitations.  The  temporarv  definition  is 
carefully  calibrated  to  provide  a 
reasonable  tran.sition  period  to  the 
general  qualified  mortgage  definition, 
including  the  43  jiercent  deht-to-income 
ratio  reijiurement.  While  this  temporarv 
definition  is  in  effect,  the  Bureau  will 
monitor  the  market  to  ensure  it  remains 
ajipropriate  to  j)re.sume  that  the  loans 
falling  within  those  programs  have  been 
originated  with  apjjrojniate 
consideration  of  the  con.snmer’s 
rejjayment  ahilitv.  The  Bureau  believes 
this  temjjorary  ap])roach  will  ultimatelv 
benefit  consumers  by  minimizing  any 
increa.ses  in  the  cost  of  credit  as  a  result 
of  this  rule  while  the  markets  adjust  to 
the  new  regulations. 

The  Bureau  believes  this  temporarv 
alternative  definition  will  provide  an 
orderly  transition  period,  while 
jjreserving  access  to  credit  and 


effectuating  the  broader  jnirpo.ses  of  the 
ahility-to-repay  .statute  during  the 
interim  period.  The  Bureau  believes  that 
resjKmsihle  loans  can  he  made  above  a 
43  jiercent  deht-to-income  ratio 
threshold,  and  has  consciously 
structured  the  qualified  mortgage 
riujuirements  in  a  way  that  leaves  room 
for  responsible  lending  on  both  sides  of 
the  ipialified  mortgage  line.  The 
temporarv  exception  has  been  carefully 
structured  to  cover  loans  that  are 
eligible  to  he  ]mrchased,  guaranteed,  or 
insured  by  the  GSFs  (while  in 
conservatorshij))  or  Federal  agencies 
regardless  of  whether  the  loans  are 
actually  so  ])urchased,  guaranteed,  or 
insured;  this  will  leave  room  for  |)rivate 
investors  to  return  to  the  market  and 
secure  the  same  legal  j)rotection  as  the 
GSFs  and  Federal  agencies.  At  the  .same 
time,  as  the  market  recovers  and  the 
GSFs  and  FHA  are  able  to  reduce  their 
])reseuce  in  the  market,  the  |)ercentage 
of  loans  that  are  granted  (jualified 
mortgage  status  under  the  temj)orarv 
definition  will  shrink  towards  the  long¬ 
term  structure. 

In  addition  to  being  a  loan  that  is 
eligible  to  he  made,  guaranteed,  or 
insured  by  the  above-described  Federal 
agencies  or  the  (kSFs  while  in 
con.servatorshij),  to  meet  the  definition 
of  (jualified  mortgage  under 
§  l{)28.43(e)(4),  the  loan  must  satisfy  the 
statutory  (jualified  mortgage  criteria 
regarding  jjrohihitions  on  certain  risky 
loan  features  and  limitations  on  j)()ints 
and  fees.  Sj)ecifically,  §  1028.43(e)(4)(i) 
j)rovi(les  that,  notwithstanding 
§  l()28.43(e)(2),  a  (jualified  mortgage  is  a 
covered  transaction  that  satisfies  the 
requirements  of  §  l()28.43(e)(2)(i) 
through  (iii).  As  discu.ssed  above,  those 
j)rovisi()ns  riujuire:  that  the  loan  jjrovide 
for  regular  j)eriodic  j)ayments  that  do 
not  residt  in  an  increase  of  the  princij)al 
balance,  allow  the  consumer  to  defer 
rej)ayment  of  j)rincij)al,  or  residt  in  a 
balloon  j)ayments;  that  the  loan  term 
does  not  exceed  30  years;  and  that  the 
total  j)oints  and  fees  jiayahle  in 
connection  with  the  loan  do  not  exceed 
the  threshold  set  forth  in  §  1028.43((d(3). 
As  (le.scrihe(l  further  below,  the 
temjiorary  definition  does  not  include 
requirements  to  (1)  verify  and  document 
the  consumer’s  income  or  assets  relied 
uj)on  in  qualifying  the  consumer;  (2) 
underwrite  a  fixed  rate  loan  based  on  a 
j)ayment  schednle  that  fully  amortizes 
the  loan  over  the  term  and  takes  into 
account  all  aj)j)lical)le  taxes,  insurance, 
and  asse.ssments;  or  (3)  underwrite  an 
adjustable-rate  loan  using  the  maximum 
interest  rate  jjermitted  in  the  first  five 
years.  The  Bureau  highlights  that  a  loan 
need  not  he  actually  jnirchased  or 


guaranteed  by  the  GSFs  or  insured  or 
guaranteed  by  the  above-listed  Federal 
agencies  to  (jualify  for  the  temjiorarv 
definition  in  §  1028. 43(e)(4).  Rather,  the 
loan  need  only  he  eligible  for  such 
jiurchase,  guarantee,  or  insurance. 

Notably,  the  temj)()rary  qualified 
mortgage  definition  does  not  include 
“jumbo  loans.’’  The  Bureau  does  not 
believe  that  creditors  making  jumho 
loans  need  the  benefit  of  the  temjiorarv 
excejition,  as  the  Bureau  views  the 
jumho  market  as  already  robust  and 
.stable.  Jumbo  loans  can  still  he  qualified 
mortgages  if  they  meet  the  general  rule 
(j.e.  are  within  the  43  jjercent  deht-to- 
income  ratio  and  underwritten  in 
accordance  with  the  general  (jualified 
mortgage  re(juirements). 

Section  l()28.43(e)(4)(iii)  contains  the 
sunset  provi.sions  for  the  sjjecial 
(jualified  mortgage  definition  in 
§  l()28.43(e)(4).  Sjiecifically, 

§  l()28.43(e)(4)(iii)(A)  jirovides  that  each 
resjiective  sjjecial  rule  in 
§  l()28.43(e)(4)(ii)(B)  (FHA  loans), 
(e)(4)(ii)(G)  (VA  loans).  (e)(4)(ii)(D) 
(IISDA  loams);  and  (e)(4)(ii)(F)  (RHS 
loans)  shall  exj)ire  on  the  effective  date 
of  a  rule  issued  by  each  resjiective 
agency  j)ursnant  to  its  authority  under 
Tlf.A  section  12‘)(;(h)(3)(ii)  to  define  a 
(jualified  mortgage.  Section 
1()2().43(e)(4)(iii)(B)  jirovides  that, 
unle.ss  otherwi.se  exj)ire(t  under 
§  l()28.43(e)(4)(iii)(A),  the  sj)ecial  rules 
in  §  1028. 43(e)(4)  are  available  onlv  for 
covered  transactions  consummated  on 
or  before  a  date  that  is  seven  years  after 
the  effective  date  of  this  rule. 

(.onnnent  43(e)(4)-l  jirovides 
additional  clarification  regarding  the 
special  qualified  mortgage  definition. 
Sjiecifically,  the  comment  j)rovi(les  that, 
subject  to  the  sunset  jnovided  under 

1028.43(e)(4)(iii),  §  l()28.43(e)(4) 
jirovides  an  alternative  definition  of 
(jualified  mortgage  to  the  definition 
provided  in  §  1028.43(e)(2).  To  be  a 
qualified  mortgage  under 
§  l()28.43(e)(4),  the  creditor  miust  satisfv 
the  reqiurements  under 

1028.43(e)(2)(i)  through  (iii),  in 
addition  to  being  one  of  the  tyjies  of 
loans  sj)ecifie(l  in  l()28.43(e)(4)(ii)(A) 
through  (F). 

Gounneut  43(e)(4)-2  clarifies  the 
effect  that  a  termination  of 
conservatorshij)  would  have  on  loans 
that  satisfy  the  (jualified  mortgage 
definition  under  ^  1028. 43(e)(4)  ))ecause 
of  their  eligibility  for  j)urchase  or 
guarantee  by  Fannie  Mae  or  Freddie 
Mac.  The  comment  j)r()vi(les  that 
§  1028.43(e)(4)(ii)(A)  re(juires  that  a 
covered  transaction  he  eligible  for 
j)urchase  or  guarantee  by  Fannie  Mae  or 
Freddie  Mac  (or  any  limited-life 
regulatory  entity  succeeding  the  charter 
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of  eitiier)  operating  under  the 
eonservator.ship  or  reeeivershij)  of  the 
FUP’A  |)ursnant  to  section  1307  of  tlie 
Federal  Housing  Fnterprises  Financial 
.Safety  and  Soundness  Act  of  lt)5)2  (12 
D.S.H.  40171.  as  amended  hy  the 
Housing  and  Fconoinic  Recovery  Act  of 
20081.  The  special  rule  under 
S  1020.43(eJ(4}(ii)(Al  does  not  aj)ply  if 
Fannie  Mae  or  Freddie;  Mac  (or  any 
limited-life  regulatory  entity  succeeding 
the  charter  of  either)  has  ceased 
operating  under  the  conservatorshij)  or 
receivershij)  of  the  FHP'A.  For  example, 
if  either  Fannie  Mae  or  Freddie  Mac  (or 
.su(x;eeding  limited-life  regulatory 
entity)  ceases  to  operate  under  the 
con.servatorship  or  receivership  of  the 
I’HFA,  §  1020.43(e)(4)(ii)(A)  would  no 
longer  aj)|)ly  to  loans  eligible  for 
purchase  or  guarantee  hy  that  entity: 
liowever.  the  spetnal  rule  woidd  he 
available  for  a  loan  that  is  eligible  for 
ljurchase  or  guarantee  hy  the  other 
entity  .still  operating  under 
conservatorship  or  receivership. 

(Comment  43(e)(4)(iii)-3  clarifies  that 
the  definition  of  qualifi(;d  mortgage 
under  §  102(). 43(e)(4)  applies  only  to 
loans  con.summat(;d  on  or  before  a  date 
that  is  .seven  vears  after  the  effective 
date  of  the  rule,  regardle.ss  of  whether 
Fannie  Mae  or  Freddie  Mac  (or  anv 
limited-life  regulatory  entity  succe(;ding 
the  charter  of  either)  continues  to 
operate  under  the  con.servatorshi])  or 
r(;ceiver.shij)  of  the  FHFA.  Accordingly. 

^  1()2().43(e)(4)  is  available  only  for 
covered  transactions  consummated  on 
or  before  the  earlier  of  either:  (i)  The 
date  Fannie  Mae  or  Freddie  Mac  (or  any 
limited-life  regulatory  entity  succeeding 
the  charter  of  either),  respectivelv,  cease 
to  operate  under  the  conservatorshij)  or 
receivership  of  the  PdlFA  ]nirsuant  to 
section  1387  of  the  Federal  Housing 
Fnterj)ri.se.s  Financial  .Safety  and 
.Soundness  Act  of  1992  (12  IJ..S.C.  4817), 
as  amended  hy  the  Housing  and 
Fconoinic  Recovery  Act  of  2008:  or  (ii) 
a  date  that  is  seven  years  aft(;r  the 
effective  date  of  the  rule,  as  jjrovided  hv 
§1028.43(e)(4)(iii). 

Finally,  comment  43(e)(4)(iii)-4 
clarifies  that,  to  satisfy 
§  1028.43(e)(4)(ii).  a  loan  need  not  he 
actually  purchased  or  guaranteed  hy  the 
(TSEs  or  insured  or  guaranteed  hv  the 
FHA,  VA.  IJSFA.  or  RHS.  Rather. 

§  1028.43(e)(4)(ii)  recpiires  only  that  the 
loan  he  eligible  for  such  purchase, 
guarantee,  or  insurance.  Rather. 

§  1028.43(e)(4)(ii)  retpiires  only  that  the 
loan  he  eligible  for  sucli  purchase, 
guarantee,  or  insurance.  For  example, 
for  purjioses  of  1028.43(e)(4).  a 
creditor  is  not  recpiired  to  .sell  a  loan  to 
Fannie  Mae  or  Freddie  Mac  (or  anv 
limited-life  regulatorv  entity  succeeding 


the  charter  of  either)  to  he  a  (|ualified 
mortgage.  Rather,  the  loan  must  he 
eligible  for  iiurchasi;  or  guarantee  hy 
Fannie  Mae  or  Freddie  Mac  (or  any 
limited-life  regulatory  entity  succiieding 
the  t:harter  of  either),  including 
satisfying  any  re(|uirements  r<;garding 
consideration  and  verification  of  a 
consumer’s  income  or  assets,  current 
debt  obligations,  and  deht-to-income 
ratio  or  nisidual  income.  To  determine 
eligibility,  a  creditor  may  rely  on  an 
underwriting  recommendation  jirovided 
hy  Fannie  Mae  and  Freddie  Mac's 
Automated  Underwriting  .Systems 
(AU.Ss)  or  written  guide.  Accordingly,  a 
covered  transaction  is  eligihh;  for 
purc:ha.se  or  guarantee  by  Fannie  Mae  or 
Fr(;ddie  Mac  if:  (i)  The  loan  conforms  to 
the  standards  set  forth  in  the  Fannie 
Mae  .Single-Family  .Selling  Guide  or  the 
Freddie  Mac  .Single-Family  .Seller/ 
.Servicer  Guide:  or  (ii)  the  loan  receives 
an  “Apjirove/Eligihle"  recommendation 
from  Desktop  Underwriter  (DU):  or  an 
“Accej)t  and  Eligible  to  Purchase” 
recommendation  from  Loan  Prospector 
(LP). 

The  Ifureau  is  linalizing 
§  l()28.43(e)(4)  pursuant  to  its  authority 
under  TILA  section  129G(h)(3)(B)(i)  to 
prescribe  regulations  that  revise,  add  to. 
or  subtract  from  the  criteria  that  define 
a  (pialified  mortgage  upon  the  findings 
described  above.  The  Hureau  believes 
the  temporary  (lualified  mortgage 
definition  is  nece.ssary  and  projier  to 
ensinx;  that  responsible,  affordable 
mortgage  credit  remains  available  to 
consumers  in  a  manner  consistent  with 
the  jnirposes  of  TILA  .section  129G  and 
neces.sary  and  a])])ro])riate  to  effectuate 
the  purposes  of  TILA  sec;tion  129G. 
which  includes  assuring  that  consumers 
are  offered  and  receive  resichintial 
mortgage  loans  on  terms  that  reasonably 
reflect  their  ability  to  reiiay  the  loan. 

As  described  above,  the  Bureau 
believes  that  the  provision  of  qualified 
mortgage  .status  to  loans  that  are  eligible 
for  purchase,  guarantee,  or  to  he  insured 
hy  the  Federal  (intities  described  above 
will  provide  a  smooth  transition  to  a 
mon;  normal  mortgage;  market. 

.Similarly,  the  Bur(;au  l)(;liev(;s  that 
including  all  loans  that  are  (;ligil)le  to  he 
made,  guaranteed,  or  insured  hv 
agencies  of  the  Fed(;ral  government  and 
the  G.SEs  while  under  conservatorshij), 
will  minimize  the  risk  of  disru])tion  as 
the  market  adjusts  to  the  ahilitv-to-re|)av 
reejuirements  of  this  rule.  This 
adjustment  to  the  (jualified  mortgage 
definition  will  also  facilitate;  com])liance 
with  the  ahility-to-rej)ay  requirements. 
The  Bureau  is  akso  finalizing 
§  1()28.43(e)(4)  |)ursuant  to  its  authority 
under  TILA  section  1()!5(a)  to  issue 
regulations  with  such  requirements. 


classifications,  differentiations,  or  other 
|)rovisions,  and  that  jn’ovide  for  such 
adju.stments  and  exc(;])tion.s  for  all  or 
any  class  of  transactions,  as  in  the 
judgment  of  the  Bnrean  are  n(;cessary 
ami  |)ro|)er  to  effectuate  the  ])ur])oses  of 
TILA,  to  ])revent  circumvention  or 
(;vasion  th(;reof,  or  to  facilitate 
conq)liance  therewith.  For  the;  reasons 
described  above;,  the  Bureau  believes  the 
adju.stments  to  the  definition  of 
ijnalified  mortgage  are;  ne;e;e;ssarv  te) 
e;ffe;e:tuate;  the  ])ur|)ose;s  of  TILA,  whie:h 
ine;luele;  the  al)e)ve;-ele;se:rihe;el  j)ur|)e)se;  of 
TILA  se;e:tie)n  129G,  ame)ng  e)the;r  things, 
and  te)  fae:ilitate;  e;e)mj)liane;e  the;re;with. 

The;  Bureau  is  e;xe;re:ising  this 
authe)rity  te)  re;me)ve  e;ertain  ejualifieel 
me)rtgage;  statute)rv  criteria,  as  elise:usse;ei 
further  l)ele)w,  anel  to  aelel  e:ritoria  relateel 
te)  eligibility  fe)r  Feele;ral  agene:y 
l)re)grams  anel  G.SEs  while; 
eionservatorshij),  as  e)utlineel  al)e)ve;,  in 
e)rele;r  te)  e:reate;  this  e|ualifie;el  me)rtgage; 
elefinitie)!). 

As  ne)te;el  al)e)ve;.  §  1 028. 43(e)(4) 
aj)j)lie;s  te)  le)an.s  that  are;  eligible  for 
guarante;e;  e)r  insurane;e;  by  the;  Imeleral 
age;ne:ie;s  liste;el  above.  The;  ])re)visie)ns  e)f 
se;e:tie)n  1412  a|)|)ly  te)  all  re;siele;ntial 
me)rtgage;  le)ans,  ine:lueling  loans  that  are; 
eligible;  fe)r  anel  are;  guaranteeel  e)r 
insure;el  by  the  Feeleral  age;ne;ie;s  li.steel 
ahe)ve.  He)we;ver,  TILA  se;e:tie)n 
129G(l))(3)(B)(ii)  j)roviele;s  the;  f’eeleral 
age;ne:ies  bste;el  ahe)ve;  with  authe)rity,  in 
e:e)nsultation  with  the  Bur(;au,  te) 
|)re;.se:rihe  rules  elefining  the  tyj)e;s  e)f 
le)ans  the;y  insure,  guarantee;  e)r 
aelminister,  as  the  e:ase  may  he,  that  are; 
ejualifieel  mortgagees  anel  such  rules  may 
reevise,  aelel  to.  or  subtract  freem  the; 
e:rite;ria  u.seei  to  elefine;  a  ejualifieeel 
mortgage  uj)e)n  ceertain  finebngs. 
Ge)nsiste;nt  with  this  authority,  the; 
Bureau  leavees  to  these  agencies,  in 
e'.eensultation  with  the;  Bureeau,  further 
j)re;se:ril)ing  ejualifieel  meertgage  rules 
elefining  the  tyj)e;s  of  loans  the;y 
re;sj)e;e:tive;ly  insure,  guarantee;  e)r 
aehniniste;r.  anel  their  rules  may  further 
revise;  the  ejuidifieel  mortgage  criteria 
finalizeel  in  this  rule  with  re;sj)e;e;t  to 
the;.se  beans.  In  light  of  the  Imeleral 
age;ne:ie;s’  anthoritv  in  TILA  se;e:tie)n 
129G(h)(3)(B)(ii),  §1028.43(e;)(4)  will 
sunse;t  e)ne;e;  e;ae;h  age;ncy  has  e;xe;re:i.se;el 
its  authority  tee  jereemulgate  their  eewn 
ejualifieel  meertgage;  stanelarels. 

As  neeteel  aheeve.  the;  final  rule;  ele)e;s 
ne)t  sj)e;e:ifie:ally  incluele;  in  the; 
temjeeerarv  elefinitieen  the;  statuteery 
reejuirements  te)  (1)  verifv  anel  ele)e:ume;nt 
the  e:e)nsume;r’s  ine;e)me  or  a.ssets  relieel 
ujeon  in  ejuabfving  the;  e:e)nsume;r:  (2) 
unelerwrite;  a  fixeel  rate  bean  ha.seel  on  a 
jeayment  .se:he;elub;  that  fully  amortize;s 
the  bean  eever  the  term  anel  takes  intee 
ae:e;ount  all  aj)j)be:al)le  taxt;s,  insurance. 
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and  assessments:  or  (3)  underwrite  an 
adjustable-rate  loan  using  the  maximum 
interest  rate  ])ermitted  in  the  first  five 
years.  As  discussed  above,  the  Bureau 
l)elieves  it  is  a])])ropriate,  for  the  time 
being,  to  presume  that  loans  that  are 
eligil)le  for  j)nrchase,  guarantee,  or 
insurance  by  the  designated  Federal 
agencies  and  the  GSEs  while  under 
conservatorship  have  been  originated 
with  appropriate  consideration  of 
consumers’  ability  to  re])ay  where  the 
loans  satisfy  the  re(juirements  of 
§  43(e)(2)  concerning  restrictions 

on  product  features  and  total  })oints  and 
fees  limitations.  Layering  additional  and 
different  underwriting  recinirements  on 
top  of  the  requirements  that  are  unicpie 
to  each  loan  program  would  undermine 
the  ])urpo.se  of  the  temporary  definition, 
namely,  to  ])reserve  access  to  credit 
during  a  transition  period  while  the 
mortgage  industry  adjusts  to  this  final 
rule  and  during  a  time  when  the  marlcet 
is  especially  fragile.  Accordingly,  as 
noted  above,  the  Bureau  is  using  its 
authority  under  TILA  section 
129C(h)(3)(B)(i)  to  remove  these 
statutory  requirements  from  the 
(jualified  mortgage  definition  in 
^  l()2(i. 43(e)(4).  For  similar  reasons  the 
Bureau  is  not  recpiiring  that  loans  that 
meet  this  (lualified  mortgage  definition 
meet  the  43  ])ercent  deht-to-income  ratio 
recpurement  in  §  1028. 43(e)(2).  The 
eligibility  recjnirements  of  the  GSFs  and 
Federal  agencnes  incorjjorate  deht-to- 
income  ratio  thresholds.  However,  the 
GSEs  and  Federal  agencies  al.so  j)ermit 
consideration  of  certain  comj)ensating 
factors  that  are  nni(|ue  to  each  loan 
program.  I’he  Bureau  dei:lines  to  layer 
an  additional  deht-to-income  ratio 
retjuirement  to  avoid  undermining  the 
purpose  of  the  tem])orary  qualified 
mortgage  definition. 

43(f)  Balloon-Payment  Qualified 
Mortgagcis  Made  by  G(;rtaiu  Greditors 

TILA  .section  129G(h)(2)(E)  authorizes 
the  Bureau  to  permit  (pialified 
mortgages  with  balloon  jiayments, 
provided  the  loans  meet  four 
conditions.  .Specifically,  those 
conditions  are  that:  (1)  'I'he  loan  meets 
certain  of  the  criteria  for  a  (jualified 
mortgage:  (2)  tlu;  creditor  makes  a 
determination  that  the  consumer  is  able 
to  make  all  scheduled  |)aymeuts,  excejit 
the  balloon  ])aymenl,  out  of  income  or 
assets  other  than  the  collateral:  (3)  the 
loan  is  underwritten  based  on  a 
|)avment  .schedule  that  fully  amortizes 
the  loan  over  a  j)eriod  of  not  more  than 
30  years  and  takes  into  account  all 
aj)])licahle  taxes,  insurance,  and 
asscissments:  and  (4)  the  creditor  me(;ts 
four  jjrescrihed  (jualifications.  Those 
four  (jualifications  are  tliat  the  creditor: 


(1)  ()j)erat(^s  j)re(t()minantlv  in  rural  or 
un(l(;rs(;rve(l  areas:  (2)  together  with  all 
affiliates,  has  total  annual  resi(l(Mitial 
mortgage  loan  originations  that  do  not 
exc(;e(l  a  limit  .set  by  the  Bureau:  (3) 
retains  the  halloon-jjayment  loans  in 
jiortfolio:  and  (4)  meets  any  a.ss(;t-.size 
threshold  and  any  otlua-  crit(!ria  the 
Bur(;au  may  (istahlish,  consistent  with 
the  j)urj)()s(;s  of  this  subtitle. 

The  four  creditor  (jualifications  are 
mairly  identical  to  j)rovisions  in  .section 
1481  of  the  Dodd-Frank  Act,  which 
auth()riz(;s  the  Bunxm  under  TILA 
section  129D(c)  to  (;xemj)t  small 
creditors  that  ()j)erate  jmulominantly  in 
rural  or  imderserved  areas  from  a 
r(!{juir(!ment  to  establish  escrow 
accounts  for  certain  first-li(ai,  higher- 
ju'iced  mortgage  loans.  .Sjiecificallv,  the 
statute  authorizes  cr(;ation  of  an 
ex(!nqjtion  for  any  creditor  that  (1) 
ojjerates  j)re(lominantlv  in  rural  or 
un(lers(;rve(l  ar(;as:  (2)  together  with  all 
affiliates  has  total  annual  residential 
mortgage  transaction  originations  that 
do  not  (ixc(;e(l  a  limit  .s{4  by  the  Bureau: 
(3)  r(;taius  its  mortgage  debt  obligations 
in  j)()rtf()lio:  and  (4)  meets  any  ass(;t-size 
thr(!.sh()l(ls  and  any  other  criteria  that 
the  Buixiau  may  e.stahlish. 

The  Board  interjjixited  the  two 
jjrovisions  as  serving  similar  hut  not 
identical  j)urj)()ses.  and  thus  varied 
certain  asj)(H:ts  of  the  j)r()jK)sals  to 
imj)lement  the  halloon-j)aym(;nt 
(jUcdified  mortgage  and  escrow 
j)rovisi()ns.  .Sjjecifically,  the  Board 
interjjreted  the  qualified  mortgage 
j)rovision  as  being  (hjsigned  to  ensure 
access  to  credit  in  rural  and 
umhaserved  areas  where  consumers 
may  he  able  to  obtain  credit  only  from 
community  hanks  offering  halloon- 
jjayment  mortgages,  and  the  escrow 
jjrovision  to  (^xemj)t  cre(tit(n’s  that  do 
not  possr^ss  economies  of  scale  to  cost- 
efhictively  offset  the  burden  of 
establishing  escrow  accounts  by 
maintaining  a  certain  minimum 
j)()rtf()lio  size  from  being  required  to 
establish  escrow  accounts  on  higher- 
j)rice(l  mortgage  loans.  Accordingly,  the 
two  Board  j)rojK).sals  vvoidd  hav(;  used 
common  definitions  of  “rural"  and 
“un(lers(;rve(l,”  hut  did  not  provide 
uniformitv  in  calculating  and  defining 
various  other  eleuuints.  For  the  balloon 
halloon-jiaynumt  qualified  mortgage 
j)rovi.si()ns,  for  instance,  the  Board’s 
j)r()j)ose(l  §228.43(f]  would  have 
r(ujuire(l  that  the  cnulitor  (1)  in  the 
jjreceding  calendar  year,  have  made 
more  than  50  j)ercent  of  its  halloon- 
j)ayment  mortgages  in  rural  or 
un(ler,s(^rved  areas:  and  (2)  have  assets 
that  did  not  exc(?e(l  $2  billion.  'I’he 
Board  j)roj)osed  two  alternatives  each 
for  (jualifications  relating  to  (1)  the  total 


annual  originations  limit:  and  (2)  the 
retention  of  balloon-jjayment  mortgag(;.s 
in  j)ortf()lio.  The  j)roj)osal  also  woidd 
have  imjjleiiKmted  the  four  conditions 
for  ballo()n-j)avment  (jualified  mortgages 
under  TILA  section  129G(b)(2)(E)  and 
used  its  adjustment  and  excej)ti()n 
authority  to  add  a  nujuirement  that  the 
loan  t(;rm  be  five  years  or  longer. 

In  contrast,  the  Board’s  jjrojiosal  for 
the  (escrows  (;xemj)ti()n  under  jjrojiosed 
§  228.45(b)(2)(iii)  woidd  have  required 
that  the  creditor  have  (1)  in  the 
j)rec(!ding  calendar  year,  have  made 
more  than  50  jiercent  of  its  first-lien 
mortgages  in  rural  or  under.served  areas: 
(2)  together  with  all  affiliates,  originated 
and  retained  servicing  rights  to  no  more 
than  100  first-lien  mortgage  debt 
obligations  in  either  the  current  or  j)ri(jr 
calendar  year:  and  (3)  together  with  all 
affiliates,  not  maintained  an  escrow 
account  on  any  consumer  credit  secured 
by  real  jirojierty.  The  Board  also  sought 
comment  on  whether  to  add  a 
re(juirement  for  the  creditor  to  meet  an 
a.ss(it-size  limit  and  what  that  size 
should  he. 

In  both  ca.ses,  the  Board  jirojjosed  to 
use  a  narrow  definition  of  rural  based 
on  the  Economic  Research  Seri  ice  (ERS) 
of  the  IJ.SDA’s  “urban  influence  codes” 
(l)lGs).  'I'he  UlGs  are  ha.s(!(l  on  the 
definitions  of  “metrojiolitan  stati.stical 
areas”  of  at  least  one  million  residents 
and  “microjiolitan  statistical  areas” 
with  a  town  of  at  least  2,500  residents, 
as  (leveloj)ed  by  the  Office  of 
Management  and  Budget,  along  with 
other  factors  reviewed  by  the  ERS  that 
j)lace  counties  into  twelve  sejiarately 
defined  IJlGs  dejiending  on  the  size  of 
the  largest  city  and  town  in  the  county. 
The  Board’s  jirojjosal  woidd  have 
limited  the  definition  of  rural  to  certain 
“non-core”  counties  that  are  not  located 
in  or  adjacent  to  any  metropolitan  or 
micropolitan  area.  This  definition 
corresponded  with  UIGs  of  7,  10,  11, 
and  12,  which  woidd  have  covered 
areas  in  which  only  2.3  jiercent  of  the 
nation’s  jiojmlation  lives. 

In  light  of  the  overlaj)  in  criteria 
between  the  halloon-jiayment  qualified 
mortgage  and  escrow  exemjition 
jirovisions,  the  Bureau  considered 
comments  resjumding  to  both  projKKsals 
in  determining  how  to  finalize  the 
jiarticular  elements  of  each  rule  as 
discussed  further  below.  With  regard  to 
jiermitting  (jualified  mortgages  with 
balloon  jiayments  generally,  consumer 
grouj)  commenters  stated  that  the 
balloon-payment  (jualified  mortgage 
exemjition  is  a  discretionary  jirovision, 
as  'I'lLA  s(!ction  129G(b)(2)(E)  states  that 
the  Bureau  “may”  jirovide  an 
exemjition  for  halloon-jiayment 
mortgages  to  he  (jualified  mortgages,  and 
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stated  that  such  an  exemption  should 
not  l)e  |)rovi(led  in  the  final  ride  because 
such  exemption  would  have  a  negative 
effect  on  consumers'  acce.ss  to 
msponsihle  and  affordahle  credit.  Trade 
association  and  industry  commenters 
generally  supjiorted  the  balloon- 
payment  ({iialified  mortgage  exemption, 
with  some  comments  ridated  to  the 
sjiecific  provisions  that  are  discussed 
ImiIow.  ()ne  trade  association 
commented  that  the  exemjition  should 
extend  to  all  balloon-payment  mortgages 
held  in  portfolio  by  financial 
institutions;  as  such  a  broader 
exemjition  woidd  achieve  f^ongre.ss's 
intent  as  well  as  reduce  the  difficulty 
that  creditors  would  have  in  complying 
with  the  requirements  in  the  propo.sal. 
Three  trade  associations  and  .several 
indii.strv  commenters  commented  that 
the  balloon-payment  cinalified  mortgage 
exenijition  was  needed  to  ensure  acce.ss 
to  credit  for  consumers  in  rural  areas 
hecau.se  smaller  institutions  in  those 
areas  n.se  balloon-payment  mortgages  to 
control  interest  rate  risk. 

The  Bureau  believes  Clongress  enacted 
the  exemjition  in  TILA  section 
129(;(l))(2)(li;)  because  it  was  concerned 
that  the  restrictions  on  halloon-pavment 
mortgages  under  the  ability  to  repay  ami 
general  qnalified  mortgage  |)rovisions 
might  undniv  constrain  acce.ss  to  credit 
in  rural  and  imder.served  areas,  where 
consumers  may  he  able  to  obtain  credit 
only  from  a  limited  number  of  creditors, 
inciudiug  .some  comnuinilv  banks  that 
may  offer  only  balloon-payment 
mortgages.  Because  (iongre.ss  ex])licitlv 
set  out  detailed  criteria,  indicating  that 
it  did  not  intend  to  exclude  balloon- 
payment  mortgages  from  treatment  as 
(|ualified  mortgages  that  meet  tho.se 
criteria,  and  the  Bureau  is  implementing 
the  statutory  exemption  for  balloon- 
payment  mortgages  to  be  (jualified 
mortgages  jjrovidiul  they  meiit  the 
conditions  de.scrihed  below.  The  Bureau 
believes  tho.se  criteria  reflect  a  careful 
judgment  by  Congress  concerning  the 
circumstances  in  which  the  potential 
negative  imjiact  from  restricting 
consumers’  acce.ss  to  responsible  and 
affordable  credit  would  outweigh  anv 
benefit  of  jjrohibiting  ijualified 
mortgages  from  jiroviding  for  balloon 
payments.  The  Bureau  therefore 
lielieves  that  the  .scope  of  the  exenqilion 
jirovided  in  this  final  rule  imj)lements 
Congress’s  judgment  as  to  the  proper 
balance  between  tbo.se  two  im])eratives. 

The  Bureau  believes  that  there  are 
compelling  rea.sons  underlying 
C.ongress’s  decision  not  to  allow 
balloon-jjayment  mortgages  to  enjov 
(]ualified-mortgage  .status  excejit  in 
carefully  limited  circum.stances.  It  is  the 
rare  consumer  who  can  afford  to  make 


a  balloon  |)avment  when  due.  Thus, 
ordinarilv  a  consumer  facing  a  balloon 
jiayment  mu.st  obtain  new  financing. 
IDe])endiug  on  market  conditions  at  the 
time  and  also  the  consumer’s  own 
economic  circum.stances,  consumers 
may  find  it  difficult  to  obtain  affordable 
credit.  Some  consumers  may  be  forced 
to  .sell  th(!ir  homes  to  pay  off  the 
balloon-|)ayment  mortgage.  Others  may 
find  it  necessary  to  take  on  a  new  loan 
on  terms  that  create  hardships  for  the 
consumers.  Unscrnpidons  lenders  may 
seek  to  take  advantage  of  consumers 
faced  with  the  nece.ssitv  of  making  a 
balloon  jiayment  by  offering  loans  on 
jiredatory  terms. 

On  tbe  other  hand,  in  rural  and  other 
imderserved  areas,  it  is  not  uncommon 
for  consumers  to  seek  a  mortgage  loan 
of  a  type  that  cannot  be  .sold  on  tbe 
.secondary  market,  becan.se  of  special 
characteri.stics  of  either  the  pro])ertv  in 
(luestion  or  the  consumer.  Many 
community  banks  make  mortgages  that 
are  held  in  portfolio  in  these 
circum.stances.  To  manage  interest  rate 
risk  and  avoid  coinjilexities  in 
originating  and  .servicing  adjustable  rate 
mortgages,  these  banks  generally  make 
balloon-payment  mortgage  loans  vvliich 
tbe  banks  roll  oviir,  at  tben  current 
market  interest  rate,  when  the  balloon- 
payment  mortgage  comes  due.  For 
example,  data  available  througb  the 
National  (a'lulit  Union  Administration 
indicates  that  among  credit  unions 
which  make  mortgages  in  rural  areas 
(using  the  defiidtion  of  rural  described 
below).  2.'i  percent  make  oidy  balloon- 
payment  or  hybrid  mortgages. 

There  are  also  snb.stantial  data 
suggesting  that  the  small  portfolio 
creditors  that  are  most  likely  to  relv  on 
balloon-iiayment  mortgages  to  manage 
their  interest  rate  ri.sks  (or  to  have 
difficulty  maintaining  escrow  accounts) 
have  a  significantly  better  track  record 
than  larger  creditors  with  regard  to  loan 
jierformance.  As  discus.sed  in  more 
depth  in  the  2013  ATR  Concurrent 
Proposal,  because  small  portfolio 
lenders  retain  a  higher  jiercentage  of 
their  loans  on  their  own  books,  thev 
have  .strong  incentives  to  engage  in 
thorough  underwriting.  To  minimize 
])erformance  risk,  small  comnuinitv 
lenders  have  develo])ed  underwriting 
standards  that  an;  diffment  than  those 
em])loyed  by  larger  in.stitiitions.  Small 
lenders  generally  engage  in 
"relationsbip  banking,"  in  wbicb 
underwriting  decisions  relv  at  least  in 
part  on  qualitative  information  gained 
from  ])ersonal  relationships  between 
lenders  and  consumers.  This  (|ualitative 
information  focn.ses  on  subjective 
factors  such  as  consumer  character  and 
reliability  wbicb  “may  be  difficult  to 


(inantify,  verify,  and  communicate 
tbrongh  the  normal  transnussion 
channels  of  banking  organization.” 

While  it  is  not  po.ssible  to  disaggregate 
the  impact  of  each  of  the  elements  of  the 
community  banking  model,  the 
combined  effect  is  highly  beneficial. 
Moreover,  where  consumers  have 
trouble  paying  tbeir  mortgage  debt 
obligations,  small  portfolio  creditors 
have  strong  incentives  to  work  with  the 
consumers  to  get  them  back  on  track, 
both  to  protect  the  creditors’  balance 
sheets  and  their  rejmtations  in  their 
local  communities.  Market-wide  data 
demonstrate  that  loan  delin(|nency  and 
charge-off  rates  are  significantly  lower  at 
smaller  banks  than  larger  oiies.'-''^ 

The  Bureau  believes  that  these  kinds 
of  considerations  underlay  Congre.ss’s 
decision  to  authorize  the  Bureau  to 
establish  an  exem])tion  under  TILA 
.section  129C(b)(2)(E)  to  ensure  acc:e.ss  to 
credit  in  rural  and  underserved  areas 
where  consumers  may  be  able  to  obtain 
credit  only  from  such  community  banks 
offering  these  balloon-jiayment 
mortgages.  Thus,  the  Bureau  concludes 
that  exercising  its  authoritv  is 
apiu'opriate,  but  also  that  the  exemption 
should  implement  the  statutory  criteria 
to  ensure  it  effectuates  (Congress’s 
intent.  Accordingly,  as  discu.ssed  in 
more  detail  below,  the  Bureau  adopts 

l{)2().43(f)  largely  as  propo.sed  but  with 
certain  changes  described  below  to 
implement  TILA  section  1 2()(C(b)(2)(F). 

In  particular,  the  Bureau  has 
concluded  that  it  is  apjiropriate  to  make 
the  specific  creditor  qualifications  miu:h 
more  consistent  between  the  balloon- 
payment  (jualified  mortgage  and  escrow 
exenijitious  than  originally  jn’ojmsed  by 
the  Board.'-'’"  The  Bureau  believes  that 
this  ajjjjroach  is  justified  by  several 
considerations,  including  the  largely 
identical  .statutory  language,  the  similar 
congres.sional  intents  underlying  the 
two  jn’ovisions,  and  the  fact  that 
recjuiring  small  creditors  ojierating 
jjredominantly  in  rural  or  umhirserved 

'"■'’.SVv!  Allen  N.  Hi!rg(!r  8;  (n'ogorv  F.  Uciott,  Sniall 
lUisinass  Cicilit  Availaliilily  mu!  I{rliili(>nship 
l.untting:  Tlu^  Intporlanct;  oj  llcink  ()i  <iiinix(iliijtiiil 
SlmrliirtK  112  l-^eon.  ).  F:i2  (2002). 

201  :i  A'I'R  Concnmnil  I’roposiit:  Innl. 
i)(!l)()sit  Ins.  ('.(irp..  FDK^  (’onimiinilv  liankinf^ 

Sluily.  (Hoc.  2012).  (ivail(il)lt!  (it  hllp://l(lic.g(>v/ 
n^fiiildlions/icsmircas/chi/sliKlv.lilnil. 

'"■"Tlu!  liureiui  li;is  siiniliirlv  iillempliul  to 
iniiinlain  consl.slinicy  l)(!t\vo(!n  Ihi;  asscH  size!,  annual 
originations  tliroshold.  and  rociuinMiuails 
concerning  porllolio  loans  as  InMwecai  the  linal 
rules  that  it  is  adopting  with  nigard  to  halloon 
qualilli^d  mortgages  and  the  (iscrow  exemption  and 
its  separate  proposal  to  create  a  new  ty|)e  of 
(pialified  mortgages  originatcxl  and  ludd  l>v  small 
portl'olio  creditors.  'I'he  Hurixiu  is  setTing  comment 
in  that  pn)))osal  on  tiujse  elements  and  on  whether 
otlun-  adjustments  an;  a|)propriate  to  the  existing 
rul(!S  to  maintain  continuity  and  reduce  compliance 
hurden.  .See 2012  ATK  (kmcurrent  Proposal. 
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areas  to  track  overla])ping  but  not 
identical  sets  of  technical  criteria  for 
each  separate  jirovision  could  create 
unvvarrant(;d  compliance  burden  that 
itself  wonld  fru.strate  the  intent  of  the 
.statut(!s.  Although  the  Bureau  has  recast 
and  loo.sened  some  of  the  criteria  in 
order  to  promote  consistency,  the 
Bureau  has  carefidly  calibrated  the 
changes  to  further  the  purposes  of  each 
rulemaking  and  in  light  of  the  evidence 
suggesting  that  small  portfolio  lenders’ 
relationshij)  hanking  model  provides 
significant  consumer  protections  in  its 
own  right. 

For  the  foregoing  reasons,  the  Bureau 
is  adopting  §  102(i.43(f)(l)(vi)  to 
implement  TILA  section 
129C(h)(2)(EKiv)  by  providing  that  a 
balloon  loan  that  meets  the  other  criteria 
specified  in  the  regidation  is  a  qualified 
mortgage  if  the  creditor:  (1)  In  the 
})receding  calendar  year  matle  more 
than  50  percent  of  its  covered 
transactions  secured  by  a  first  lien  in 
counties  designated  by  the  Bureau  as 
“rural”  or  “underserved”:  (2)  together 
with  all  affiliates  extended  500  or  fewer 
first-lien  covered  transactions  in  tin; 
preceding  calendar  year;  and  (3)  has 
total  a.ssets  that  are  less  than  $2  billion, 
adjusted  annuallv  for  inflation.  The 
final  rule  also  creates  greater  parallelism 
with  the  escrow  provision  with  regard 
to  the  recpiirement  that  the  affected 
loans  he  held  in  portfolio  by  recpnring 
in  both  rules  that  the  transactions  not  he 
subject  to  a  “forward  commitment” 
agreement  to  sell  the  loan  at  the  time  of 
consummation.  These  qualifications  and 
the  other  requirements  under  the  final 
rule  are  discussed  in  more  detail  below. 

43(f)(1)  Exemption 

The  Bureau  believes  that  the 
provisions  of  TILA  section  129C(h)(2)(E) 
are  designed  to  require  that  balloon- 
payment  (jualified  mortgages  meet  the 
same  criteria  for  (jualified  mortgages  as 
de.scrihed  in  TILA  section  1 29C(h)(2)(A), 
except  whore  the  nature  of  the  balloon- 
payment  mortgage  itself  recpiires 
adjustment  to  the  general  rules.  In  TILA 
section  129C(h)(2)(A),  a  (jualified 
mortgage  cannot  allow  the  consumer  to 
def(!r  rejjayment  of  j)rinci})aL  DeferrcHl 
jjrincijjal  rejjayment  may  occur  if  the 
j)ayment  is  ajijjlied  to  both  accrued 
inter(!st  and  ])rinci])al  hut  the  consunuir 
makes  jieriodic  payments  that  are  h;ss 
than  the  amount  that  would  he  required 
under  a  jjayment  schedule  that  has 
substantially  equal  payments  that  fully 
re|)ay  the  loan  amount  over  the  loan 
tcnin.  The  sch(!(lid(Hl  jjayments  that  fully 
re])ay  a  halloon-jKiyment  mortgage  over 
the  loan  tcnin  include  the  balloon 
jKiyment  it.self  and,  therefore,  are  not 
substantially  equal.  Thus,  halloon- 


|)ayment  mortgages  j)ermit  the 
consumer  to  d(der  rejiayment  of 
])rinci|)al.  Additionally,  a  (jualified 
mortgage  mu.st  exj)li(:itly  fully  amortize 
the  loan  amount  over  the  loan  t(irm  and 
exj)licitlv  cannot  residt  in  a  balloon 
j)avment  under  TILA  section 
12'9('.(h)(2)(A).  Since  TILA  .s(;(:tion 
129C(h)(2)(A)  contains  tluxse  jnovisions. 
'I’lLA  s(;cti()n  129(i(h)(2)(E)  exemj)ts 
halloon-jjaynumt  (jualified  mortgages 
from  m(!(!ting  those  re(juirements.  'LILA 
s(;cti()n  129(i(h)(2)(E)  has  additional 
(•(Hjuinnnents  that  a  creditor  consider 
the  consumer’s  ability  to  rej)ay  the 
scheduled  j)ayments  using  a  calculation 
nudhodology  ajjjirojiriate  for  a  halloon- 
jjayment  mortgage. 

Accordingly,  the  Bureau  is  adjusting 
the  ahility-to-r(;j)ay  r{;(juirements 
geimrally  aj)j)licahle  to  qualified 
mortgag(;s  under  §  l()2B.43((d(2)  for  the 
halloon-jiayment  qualified  mortgage 
exemjjtion.  Re(juirements  that  are  the 
same  in  both  the  geiKM'ally  aj)j)li(:ahle 
(jualified  mortgage  re(juirements  and  the 
halloon-})ayment  (jualified  mortgage 
ex(!mj)tion  are  sjxjcificallv  de.scrihed  in 
j)aragraj)h  (f)(l)(i).  The  reqiunanents  in 
the  generally  aj)j)li(:ahle  (jualified 
mortgage  re(juir(;ments  that  are 
inaj)j)li(:ahle,  for  the  niasons  de.scrihed 
below,  to  the  halloon-jxiyment  qualified 
mortgage  (ixemj)ti()n  are  rejilaced  hv 
(■(Hjuireimmts  in  j)aragraj)h  (11(1  )(ii).  (iii) 
and  (iv)  that  sj)e(:ifi(:ally  addniss  the 
j)rovisions  inherent  in  hall()()n-j)avm(!nt 
mortgag(;s. 

43(f)(1)(i) 

TILA  s(H;ti()n  129(:(h)(2)(E)(i)  re(juires 
that  a  hcdloon-jjavment  (jualified 
mortgage  meet  all  of  the  criteria  for  a 
(jualified  mortgage,  excej)t  for  the 
jji'ovisions  that  require  the  loan  to  have: 
(1)  R(;gular  j)eriodic  j)ayments  that 
jjrovide  for  the  comjjlete  rejjayment  of 
j)rin(:ij)al  over  the  loan  t(!rm,  (2)  t(irms 
that  do  not  re.sult  in  a  balloon  payment, 
and  (3)  a  jjayment  .schedule  that  fully 
amortizes  the  mortgage  over  the  loan 
term  taking  into  account  all  ajjjjlicahle 
taxes,  insurance  and  ass(;ssments.  The 
Board’s  j)roj)o.se(l  {?  22(j.43(f)(1)(i)  would 
have  imjjhiinented  this  jjrovision  hv 
iHKjuiring  that  halloon-jjayment 
qualified  mortgag(is  uKHit  the  .same 
re(juirements  for  other  (jualified 
m()rtgag(!s,  (ixcejit  for  sjiecific  j)rovisions 
of  22(i. 43(e)(2)  that  would  not  have  to 
he  considered,  (iommenters  did  not 
address  these  re(juirements  sjiecifically. 
The  Bureau  is  adopting  1()2(j. 43(11(1  )(i) 
to  imjjlement  'LILA  section 
129C(h)(2)(E)(i)  by  ju’oviding  that  a 
hallo()n-j)ayment  (jualified  mortgage 
must  meet  the  criteria  for  a  qualified 
mortgage  as  r(;(juire(l  hv 
§1()2(i.43((d(2)(i)(A),  (e)(2)(ii),  (e)(2)(iii). 


and  (e)(2)(v).  The.se  requirements  are 
similar  to  the  r(;(juir(iments  in  the 
Board’s  j)r()j)().sal.  (ixcejit  that  they  are 
stated  as  affirmative  nujuirements 
instead  of  excluding  qualified  mortgage 
r(ujuir(!ments  that  are  not  nujiunid  to  he 
considered  for  halloon-jiayment 
(jmdified  mortgages. 

S(;(:tion  1029.43(0(1  )(i).  by  exclusion. 
(;xemj)ts  balloon-payment  (jualified 
mortgages  from  the  re(jiurements  in 
§1020.43(e)(2)(i)(B),  ((d(2)(i)(C;). 

(e)(2)(iv),  and  (e)(2)(vi),  which  u.se 
calculation  m(;th()(lologies  that  would 
make  the  origination  of  halloon- 
j)ayment  qualified  mortgages  difficult,  if 
not  impossible.  The  r(!(juirements  in 
subsequent  j)rovisi()n.s  of  §  1020.43(0(1) 
are  adojited  below  to  require  the 
consideration  of  .scheduled  payments 
and  the  deht-to-income  ratio  made  in 
conjunction  with  alternative  calculation 
methodologies  that  are  ajjpropriate  for 
hcdloon-jjayment  (jualified  mortgages. 

Comimmt  43(f)(l)(i)-1  clarifi(xs  that  a 
halloon-j)ayment  qualified  mortgage 
under  this  exemjition  must  j)r()vi(le  for 
nigular  jjeriodic  jj.jyments  that  do  not 
re.sult  in  an  increase  of  the  jjrin(:ij)al 
balance  as  re(juire(l  by 
S  1020.43(e)(2)(i)(A),  mu.st  have  a  loan 
term  that  (lo(!.s  not  exceed  30  years  as 
nujuired  by  §  1020.43(e)(2)(iij,  must 
have  total  jjoints  and  fees  that  do  not 
(jxceed  sjjecified  thresholds  j)ur.suant  to 
§  1020.43(e)(2)(iii),  and  must  satisfy  the 
consideration  and  verification 
('(Kjuirements  in  §  1020.43(e)(2)(v). 

43(mi)(ii) 

TILA  section  129C(h)(2)(E)(ii)  re(juire.s 
a  creditor  making  a  hallo()n-j)ayment 
qualified  mortgage  to  (kitermine  that  the 
consumer  is  able  to  make  all  .scheduled 
jjayments,  ex(:ej)t  the  balloon  payment, 
out  of  income  and  assets  other  than  the 
collateral.  TILA  section 
129C(h)(2)(E)(iii)  r{iquir(;.s  a  creditor 
making  a  halloon-j)ayment  qualified 
mortgage  to  determine,  among  other 
things,  that  the  .scheduled  j)ayment.s 
include  mortgage-related  obligations. 
Br()j)ose(l  S  220.43(f)(1)(ii)  would  have 
re(jiur(;(l  that  the  creditor  determine  that 
the  consumer  can  make  all  of  the 
.scheduled  j)aym(mts,  except  for  the 
balloon  jjayment,  from  the  consumer’s 
current  or  rea.sonahly  exj)ecte(l  income 
or  as.sets  oth(;r  than  the  dwelling  that 
.secuixis  the  loan.  (i()mment(;r.s  did  not 
address  this  nujuirement  .sj)(n:ifi(:ally. 
The  Bur(;au  is  a(l()j)ting 
§  1()2O.43(0(1)(ii)  to  imj)lement  'LILA 
.section  129C(h)(2)(E)(ii)  and  a  jjortion  of 
'LILA  s(;ction  129C(h)(2)(E)(iii)  by 
re(juiring  a  creditor  to  determine  that 
the  consumer  can  make  all  of  the 
j)ayments  under  the  terms  of  the  higal 
obligation,  as  (l(i.s(:rih(;(l  in 
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S  l()2{i.4;t(f’)(l)(iv)(A).  together  with  all 
mortgage-related  ohligations  and 
exehiding  the  balloon  payment,  from 
tlie  consumer’s  income  or  assets  other 
than  the  dwelling  that  secures  the  loan, 
(’.omment  4:1(11(1  )(ii)-l  j)rovid(!.s  an 
example  to  illustrate  the  calculation  of 
the  monthly  payment  on  which  this 
(hitermination  must  he  based.  Comment 
4:i(ll(l  )(ii)-2  provides  additional 
clarification  on  how  a  creditor  may 
make  the  required  determination  that 
the  consumer  is  able  to  make  all 
scheduled  payments  other  than  the 
balloon  |)ayment. 

43(0(1  )(iii) 

TILA  .section  129t:(h)(:0(I3)(i)  permits 
the  addition  of  additional  reijuirements 
or  revision  of  the  criteria  that  define  a 
qualified  mortgage  upon  the  finds 
di.scussed  below.  The  Board’s  jiroposal 
did  not  include  an  explicit  requirement 
to  consider  the  consumer’s  del)t-to- 
income  ratio  in  relation  to  a  halloon- 
jiayment  (pialified  mortgage.  The  Board, 
however,  sought  comment  on  what 
criteria  .should  he  included  in  the 
definition  of  a  qualified  mortgage  to 
ensure  that  the  definition  provides  an 
incentive  to  creditors  to  make  (pialified 
mortgages,  while  also  ensuring  that 
consumers  have  the  ahilitv  to  rejiav 
(pialified  mortgages.  One  commenter 
advocated  eliminating  the  halloon- 
jiavment  qualified  mortgage  exemption 
comjiletely  as  they  recommended  that 
balloon-payment  mortgages  .should  not 
he  jiermitted  at  all.  hut  rather  sugge.sted 
that  the  Board  and  Bureau  take  stejis  to 
make  the  balloon-payment  qualified 
mortgage  exemjition  rare. 

As  discussed  above  with  regard  to 
other  categories  of  (pialified  mortgages, 
the  Bureau  believes  consideration  of 
deht-to-income  ratio  or  residual  income 
is  fundamental  to  any  determination  of 
ability  to  repay.  A  consumer  is  able  to 
repay  a  loan  if  he  or  she  has  sufficient 
funds  to  jiay  his  or  her  other  obligations 
and  expenses  and  still  make  the 
payments  reipiired  by  the  terms  of  the 
loan.  Thus,  deht-to-income  compari.sons 
provide  a  valuable  predictive  metric  in 
assessing  the  consumer’s  repayment 
ahilitv.  The  Bureau  believes  that  it 
would  he  inconsistent  with 
congres.sional  intent  to  have  halloon- 
jiayment  qualified  mortgages  not  meet 
those  same  requirements,  as  modified  to 
the  particular  nature  of  a  balloon- 
payment  mortgage. 

Accordingly,  the  Bureau  is  adojiting 
§  l()2().43(n(l)(iii)  to  provide  that,  to 
make  a  balloon-payment  (pialified 
mortgage,  a  creditor  must  consider  and 
verify  the  consumer’s  monthly  deht-to- 
income  ratio  or  residual  income  in 
accordance  with  §  l()28.43(c)(7)  by 


using  the  calculation  methodology 
de.scrihed  in  §  l()2().4:t(l')(iv)(A).  together 
with  all  mortgage-related  ohligations 
and  excluding  the  balloon  payment. 
Comment  4:t(f)(1)(iii)-l  clarifies  that  the 
calculation  required  under 
§  l()2().4;i(c)(7)(i)(A)  should  he  made 
using  the  payment  calculation 
methodology  under 
1()2(i.4:t(f)(l)(iv)(A).  together  with  all 
mortgage-related  obligations  and 
excluding  the  balloon  payment,  in  order 
to  comply  with  §  1()2(i.4.'i(n(l )(iii). 

At  the  same  time,  however,  the 
Bureau  declines  to  imjio.se  a  sjKicific 
deht-to-income  or  nisidual  threshold  for 
this  category  of  (pialified  mortgages 
because,  as  di.scussed  above,  the  Bureau 
believes  that  small  cre(lit(jrs  excel  at 
making  highly  individualized 
determinations  of  ability  to  rejiay  that 
take  into  consideration  the  uni(pie 
characteri.stics  and  financial 
circumstances  of  the  particidar 
consumer.  While  the  Bureau  believes 
that  many  creditors  can  make  mortgage 
loans  with  consumer  deht-to-income 
ratios  above  42  percent  that  consumers 
are  able  to  repav,  the  Bureau  believes 
that  ])ortfoli()  loans  made  by  small 
creditors  are  jiarticularly  likely  to  he 
made  nisponsihly  and  to  he  affordable 
for  the  consumer  even  if  such  loans 
exceed  the  43  jiercent  threshold.  The 
Bureau  therefore  Ixdieves  that  it  is 
appropriate  to  presume  conqiliance 
even  above  the  43  ])ercent  threshold  for 
small  creditors  who  meet  the  other 
criteria  in  ^1028.43(1').  ‘Fhe  Bureau 
believes  that  the  di.scipline  imjio.sed 
when  small  creditors  make  loans  that 
they  will  hold  in  their  portfolio  is 
sufficient  to  pr()t(!ct  consumers’  interests 
in  this  regard.  Becau.se  the  Bureau  is  not 
])ro])o.sing  a  specific  limit  on  con.sumer 
deht-to-income  ratio,  the  Bureau  does 
not  believe  it  is  necessarv  to  re(pnre 
creditors  to  calculate  deht-to-income 
ratio  in  accordance  with  a  jiarticular 
standard  such  as  that  set  forth  in 
ajijiendix  Q. 

In  adopting  this  nupiirement,  the 
Bureau  is  adding  a  condition  for  a 
balloon-payment  (pialified  mortgage  that 
is  not  e.stahlished  by  'I’lLA  .section 
129(:(b)(2)(E).  'Fhe  Bureau  adds  this 
condition  pursuant  to  'FIFA  section 
12t)(;(b)(3)(B)(i).  which  authorizes  the 
Bureau  “to  revise,  add  to,  or  subtract 
from  the  criteria  that  define  a  (pialified 
mortgage  njion  a  finding  that  such 
regulations  are  necessary  or  jirojier  to 
ensure  that  responsible,  affordable 
mortgage  credit  remains  available  to 
consumers  in  a  manner  consistent  with 
the  jnirpo.ses  of  this  section,  necessarv 
and  approjiriate  to  effectuate  the 
purposes  of  this  section  and  .Section 
12913,  to  jirevent  circumvention  or 


evasion  thereof,  or  to  facilitate 
conqiliance  with  such  .sections.’’  A 
purjio.se  of 'FIFA  .section  129(3,  among 
other  things,  is  to  ensure  that  consumers 
are  offered  and  receive  loans  on  terms 
that  they  are  reasonably  able  to  rejiay. 
.S’ein'IFA  section  129B(a)(2).  'Fhe 
Bureau  believes  that  a  creditor 
considering  and  verifying  the 
consumer’s  monthly  debt-to-incoine 
ratio  or  residual  income  in  order  for  the 
ball()on-])ayment  mortgage  to  (pialify  as 
a  balloon-payment  (pialified  mortgage  is 
necessary,  jnoper,  and  approjniate  both 
to  effectuate  the  purpo.ses  of 'FIFA 
.section  129(3  to  jirevent  circumvention 
or  evasion  thereof  and  to  ensure  that 
responsible,  affordable  mortgage  credit 
remains  available  to  consumers  in  a 
manner  consi.stent  with  the  purposes  of 
this  section.  For  the.se  reasons,  the 
Bureau  believes  that  §  1 028.43(11(1  )(iii), 
in  requiring  a  creditor  considering  and 
verifying  the  consumer’s  monthly  deht- 
to-income  ratio  or  residual  income  in 
order  for  the  balloon-payment  mortgage 
to  (pialify  as  a  ball()()n-])ayment 
(pialified  mortgage,  effectuates  the 
purpo.ses  of 'FIFA  section  129C  and 
prevents  circumvention  or  evasion 
thereof. 

In  addition  the  Bureau  invokes  its 
authoritv  under  section  lO-lla]  in  order 
to  add  the  above  (pialification  for  a 
balloon-payment  (jualified  mortgage. 
.Section  1().')(a)  authorizes  the  Bureau  to 
issue  regulations  that,  among  other 
things,  contain  such  additional 
requirements,  other  jirovisions,  or  that 
provide  for  such  adjn.stments  for  all  or 
any  class  of  transactions,  that  in  the 
Bureau’s  judgment  are  necessarv  or 
proper  to  effectuate  the  purjioses  of 
'FIFA,  which  include  the  above  purpo.se 
of  section  129(3,  among  other  things.  .S>e 
l.'i  U..S.(3.  1804(a).  'Fhe  Bureau  believes 
that  this  addition  to  the  (pialified 
mortgage  criteria  is  necessary  and 
jiroper  to  achieve  this  ]nir])o.se. 

43(0(1  )(iv) 

'FIFA  section  1 28C(b)(2)(F)(iii)  and  the 
Board  jirojiosal  reipiire  that  the  loan  he 
underwritten  with  sjiecific  payment 
calculation  methodologies  to  (jualify  as 
a  halloon-])ayment  qualified  mortgage. 
'Fhe  underwriting  of  a  loan  is  ba.sed  on 
the  terms  of  the  legal  obligation.  The 
general  re(piirement.s  of  a  (pialified 
mortgage  in  §  1028. 43(e)(2)  govern  loans 
.secured  by  real  projierty  or  a  dwelling 
with  multi])le  methods  of  payment 
calculations,  terms,  and  conditions. 
However,  unlike  other  the  tyjies  of 
(pialified  mortgage,  the  balloon-payment 
(pialified  mortgage  deals  with  a  sjiecific 
tyjie  of  transaction,  a  balloon-payment 
mortgage,  with  .sjiecific  characteristics 
that  are  de.scrihed  in  the  legal 
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obligation.  Therefore,  the  Bureau 
eonsideis  tlie  reqiiirenient  of  I’lLA 
.section  129(](hl(2}(E}(iii}  to  he 
re(]nireinent.s  relating  to  the  terms  of  the 
legal  obligation  of  the  loan. 

Accordingly,  the  Bureau  is  adojjting 
§  1()2().43(fj(l  }(iv),  requiring  the  legal 
obligation  of  a  balloon-payment 
(|ualified  mortgage  to  have  the  following 
terms:  (1}  Scheduled  j)ayments  that  are 
substantially  eepial  and  calculated  on  an 
amortization  jieriod  that  does  not 
exccuul  30  years:  (2}  the  interest  rate 
does  not  vary  during  the  loan  term,  and 
(3}  the  loan  t(;rm  is  for  five  years  or 
longer. 

Scheduled  Payments 

TILA  sec:tion  129C(hl(2KE}(iiil 
recjidres  that  a  balloon-payment 
qualified  mortgage  must  he 
underwritten  based  on  a  payment 
schedule  that  fully  amortizes  the  loan 
ov(;r  a  period  of  not  more  than  30  v(!ars 
and  takes  into  account  all  applicable 
taxes,  insurance,  and  a.ssessments.  The 
Board’s  j)roposed  §  22().43(f)(l  l(iii} 
incor])orated  this  statutory  recpdrement. 
Commenters  did  not  address  this 
re(|uirement  specifically. 

The  Bureau  is  adopting  the  Board’s 
propo.sal  and  implements 
§  1020.43(11(1  }(iv}  to  recpdre  that  the 
scheduled  i)ayments.  on  which  the 
determinations  recpdred  by 
§  1020.43(fJ(ll(iil  and  (f)(l}(iiil  are 
based,  are  calculated  using  an 
amortization  period  that  does  not 
ext:eed  30  ycxirs.  The  reciidremcmt  that 
the  payments  include  all  mortgage- 
related  obligations  is  recpdred  as  j)art  of 
§  1020.43(0(1  l(ii),  above.  The  Bureau 
helievcxs  that  the  underwriting 
referenced  in  TILA  section 
129(’.(h)(2)(E)(iiil  corres})onds  to  the 
detcji'inination  of  the  consumer’s 
rejjayment  ability  refc;r(!iu:ed  in  'I'lLA 
section  129C(hl(2l(E)(iil.  Comment 
43(0(1  l(ivj-l  clarifies  that  the 
amortization  period  used  to  determine 
the  schedideci  periodic  jiayments  that 
the  consumer  must  pay  under  the  terms 
of  the  h;gal  obligation  may  not  exceed 
30  years. 

In  its  propo.sal,  the  Board  sought 
comment  on  whether  a  halloon-jjayment 
mortgage  with  interest-only  payments 
should  cpialify  for  the  halloon-])aym(int 
(ixcmiption.  One  association  of  State 
hank  regulators  commentcid  that  loans 
with  intcirest-only  payments  woidd  he 
properly  (Jxchided  from  the  exenqjtion 
in  order  to  jnamit  the  exemjjtion  to  he 
available  only  to  those  institutions  that 
ajjpropriately  utilize  the  balloon- 
payment  mortgages  to  mitigate  interest 
rate;  risk.  The  Bureau  agreexs  with  this 
assessment  and  hedieves  that  jeermitting 
interest-only  ]3ayments  would  he 


contrary  to  the  intent  of  (Congress 
rcKjniring  amortizing  i)ayments  as  a 
recpiirement  of  a  cjiialificul  mortgage,  as 
inter(!st-only  jeayments  do  not  provide 
any  reduction  in  principal.  Accordingly, 
the  Bnrccan  is  adding  comment 
43(11(1  }(iv}-2  which  clarifies  that  a  loan 
that  providexs  for  interest-only  payments 
cannot  cpialify  for  the  balloon-payment 
cpialified  mortgage  exemption,  hc;c;ause 
it  would  not  recpiire  the  consume!!'  to 
make  any  paymcaits  towards  the 
princ:i])al  balance  of  the  loan  contrary  to 
the  reupdrememt  that  the  sc;hc!chdc:d 
payments  rcxsidt  in  amortization  of  the 
loan  for  a  jieriod  that  docis  not  c!xc:eecl 
30  years. 

Fixed  Intc:rc:st  Rate 

TILA  sec:tion  129C(hl(3l(Bl(i}  permits 
the  addition  of  additional  rciqnirements 
upon  the  finding  that  suc:h  rc!gnlations 
are  nec;essarv  or  jDroper  to  ensure:  that 
responsible,  affordable  mortgage  c:rc:dit 
rennains  available  to  c;onsnmers.  'I’he 
Board’s  jirojiosal  did  not  include  any 
rc:stric:tions  on  the  intercist  rate  terms  of 
the  loan,  but  did  obscirve  that 
c:onmumity  banks  appciar  to  originate 
balloon-payment  mortgages  to  hculge 
against  interest-rate  risk.  The  Board 
sought  comment  on  what  c:riteria  should 
be  inc:lncled  in  the:  definition  of  a 
c]ualifiecl  mortgage  to  ensure  that  the 
definition  ])roviclc:s  an  inc:entive  to 
c:reclitors  to  make  ciualified  mortgagc:s. 
while  akso  ensuring  that  c;onsumc:rs 
have  the  ability  to  rcqjay  cpialificul 
mortgagc:s. 

The  Burc:an  believexs  that  the  purpose 
of  the  exciinption  was  to  pcninit  balloon- 
Ijayment  mc)rtgagc:s  to  be  originated  for 
those  c;onsnmers  that  still  need  or  want 
them,  and  to  pcirmit  competition 
between  c;reclitors  that  address  intc!rc!.st 
rate  risk  through  the  use  of  adjustable 
rate  mortgages  and  those  c:reditors  that 
address  interc:st  rate  risk  through  the  use 
of  balloon-jjayment  mortgages.  The 
Bureau  believes  that  c.reditors  that  have 
the  infra.structure  and  resc)nrc:c:s  to 
originate  adjustable  rate  mortgages  do 
not  need  to  rexsort  to  the  n.se  of  balloon- 
payment  mortgages  to  address  interc:st 
rate  risk.  Ac;c;c)rclingly,  the  Bnreum  is 
acloj)ting  §  l()2(i.43(f)(l  )(ivl(Bl,  whic:h 
rcicpiires  that  the  h:gal  obligation  of  a 
balloon-paymcmt  cjualified  mortgage 
must  include  an  intercist  rate  that  will 
not  inc;rease  during  the  term  of  the  loan. 

In  adopting  this  reejuirememt,  the 
Burcxui  is  adding  a  c:onclitic)n  for  a 
balloon-pavment  cpialified  mortgage  that 
is  not  established  by  TILA  sec:tion 
129C(bl(2l(El.  The  Bureau  adds  this 
c;onclitic)n  jinrsiiant  to  'I’lLA  section 
129C(b}(3}(Bl(il,  which  authorizes  the 
Bureau  “to  revise,  add  to.  or  subtract 
from  the  critciria  that  define  a  cpialified 


mortgage  iqjon  a  finding  that  suc:h 
rc:gnlations  are  nec:essary  or  proper  to 
ensure  that  responsible,  affordable 
mortgage  credit  remains  available  to 
c:onsuniers  in  a  manner  c:onsistent  with 
the  ])nrj)c)ses  of  this  .sec:tic)n,  nec;c:.ssarv 
and  appropriate  to  effec:tnate  the 
purposes  of  this  section  and  Sc!c:tion 
129B,  to  prevent  c:irc;iimvc!nticm  or 
ewasion  thereof,  or  to  facilitate 
c:ompliance  with  snc:h  .sec:tions.’’  A 
pnrpo.se  of 'I’lLA  .section  129(;  is  to 
ensure  that  c;onsnmc!r.s  are  offered  and 
rec;eive  loans  on  terms  that  thev  are 
reasonably  able  to  rcijjay.  .See  TILA 
sciction  129B(al(2l.  The  Bureau  believexs 
that  requiring  the  legal  obligation  of  a 
balloon-jjayment  qualified  mortgage  to 
contain  an  intc:rest  rate  that  does  not 
increase  during  the  loan  term  is 
nec:e.ssary,  j^roper,  and  apjiropriate  both 
to  effec:tuate  the  jnirposcxs  of 'TILA 
section  129C  and  to  prevent 
c:irc;umvention  or  evasion  thereof  and  to 
cmsnre  that  rcisponsible.  affordable 
mortgage  c:rc:dit  remains  available  to 
c:on.sinnc!r.s  in  a  manner  c;on.sistent  with 
the  purposes  of  this  .sec:tion.  For  these 
rea.sons.  the  Bureau  believers  that 
§  1029.43(0(1  l(ivl(Bl,  in  rcupiiring  the 
lc!gal  obligation  of  a  balloon-payment 
cpialified  mortgage  to  c;c)ntain  an  interest 
rate  that  does  not  inc:rc:ase  during  the 
loan  term.  effc!c:tnates  the  pnrjio.ses  of 
TILA  .sec;tion  129(i  and  prewents 
c:irc:nmvention  or  evasion  thereof. 

In  addition  the  Bureau  invokes  its 
authority  under  sec;tion  l(),'j(al  in  order 
to  add  the  above  cpialific:ation  for  a 
balloon-jjayment  qualified  mortgage. 
.Section  lOvSlaJ  authorizc!s  the  Bureau  to 
issue  regulations  that,  among  other 
things,  contain  such  additional 
recpiirements,  other  jirovisions,  or  that 
provide  for  such  adjustments  for  all  or 
any  class  of  tran.sac:tic)ns.  that  in  the 
Bureau’s  judgment  are  nec;es.sary  or 
propc:r  to  effc:c:tnate  the  jjnrposes  of 
TILA,  which  include  the  above  purpose 
of  .Sc:c;tion  129C.  among  other  things. 

.See  l.S  l)..S.C.  19()4(al.  The  Bureau 
believes  that  this  addition  to  the 
cpialified  mortgage  c:riteria  is  nec:es.sary 
and  prc)])c:r  to  ac;hic:ve  this  purpose. 

Loan  Term  of  P’ive  Years  or  Longer 

'FILA  sec:tic)n  129C(bl(3l(Bl(il  jiermits 
the  aclo])tion  of  additional  requirements 
upon  the  finding  that  such  regulations 
are  nec:e.ssary  or  proper  to  ensure  that 
responsible,  affordable  mortgage  c:redit 
remains  available  to  c;onsumer.s.  The 
Board’s  jirojiosed  §  229.43(0(1  }(ivl 
would  have  inc:hiclecl  the  addition  of  a 
rc:quirement  that  a  balloon-paymcmt 
cpialified  mortgage  mu.st  have  a  loan 
term  of  five  years  or  longer.  One 
assc)c:iation  of  State  bank  regulators  and 
an  industry  trade  group  c;ommented  that 
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the  five-year  term  recjiiirement  was 
appropriate,  as  the  time  period  is 
consistent  with  other  provi.sipns  of  the 
propo.sed  rule.  One  industry  trade  grouj) 
and  one  industry  commenter 
commented  that  three  veal's  would  he  a 
more  apjiropriate  term  liecause  some  of 
file  ca'edilors  that  would  (jualifv  under 
projio.sed  228.43(0(1  )(v)  utilize  three- 
year  terms.  'I'he  Bureau  is  not  persuaded 
that  the  exemjition  was  meant  by 
(Congress  to  permit  any  current  business 
practice  of  creditors  that  would  satisfy 
the  ixupiirements  of  pro})osed 
4}  228.43(0(1  )(v).  rather  the  exemption 
was  meant  to  provide  a  reasonable 
exemption  for  some  balloon-payment 
mortgages  that  still  meet  other 
ixHpiirements  of  a  (pialified  mortgage. 

The  Bureau  notes  that  the  statute 
iiKjuires  underwriting  for  an  adjn.stable- 
rate  qualified  mortgage  to  he  based  on 
the  maximum  interest  rate  permitted 
during  tin;  first  fi\'e  years.  .See  TILA 
Section  12‘K;(h)(2)(A)(v).  Therefore,  the 
Bureau  is  adopting  the  Board’s  projuisal 
l)V  iinjilementing  §  1028.43(0(1  )(iv)(C) 
re(juiring  a  loan  term  of  five  years  or 
longer  hecau.se  it  reflects  the  statutorv 
intent  that  five  years  is  a  reasonable 
jMiriod  to  rejiay  a  loan.  .Since  other 
re(]uirements  of  a  (|ualifie(l  mortgage 
include  a  review  of  the  mortgage  over  a 
five-year  term,  it  would  he  more 
consistent  with  the  intent  of  the 
exemption  for  the  hal loon-pa vment 
mortgage  to  have  at  least  a  fi\  e-year 
term. 

The  Bureau  lielieves  that  it  is 
a])])ro])riate  to  structure  the  exemption 
to  jirevent  halloon-|)ayment  mortgages 
with  very  short  loan  terms  from  being 
qualified  mortgages  because  such  loans 
would  present  certain  risks  to 
consumers.  A  consumer  with  a  loan 
term  of  less  than  five  years,  particidarly 
where  the  amortization  period  is 
especially  long,  would  face  a  balloon 
|)ayment  soon  after  consummation,  in 
an  amount  virtually  equal  to  the  original 
loan  amount.  The  consumer  would 
establish  little  equity  in  the  projjerty 
under  such  terms,  and  if  the  j)attern  is 
njpeated  the  consumer  may  never  make 
any  significant  j)rogress  toward  owning 
the  home  unencumhered.  Thus,  the 
greater  the  difference  between  a  balloon- 
payment  mortgage’s  amortization  period 
and  its  loan  term,  the  more  likely  the 
t:onsumer  would  face  this  problem.  The 
Bureau’s  requirement  of  a  minimum 
term  therefore  comj)lements  the  3()-v(!ar 
maximum  amortization  i)(!riod 
pre.scriheul  hv  'I’lLA  section 
12‘)(:(l))(2)(E‘)(iii). 

In  adoj)ting  this  recpdrement.  the 
Bureau  is  adding  a  condition  for  a 
halloon-j)ayment  (lualified  mortgage  that 
is  not  e.stahlished  by  TILA  section 


12tK](h)(2)(li;).  The  Bureau  adds  this 
condition  pursuant  to  TILA  section 
129C(h)(3)(B)(i),  which  authorizes  the 
Bureau  “to  revise;,  add  to.  eer  subtract 
from  the  criteria  that  define  a  (pialified 
mortgage  iqion  a  finding  that  .inch 
regulations  are  necessary  or  pro])er  to 
ensure  that  resjionsihle,  affordable 
mortgage  credit  remains  available  to 
consumers  in  a  manner  consistent  with 
the  purpo.ses  of  this  section,  necessarv 
and  ajjpropriate  to  effectuate  the 
]nir])oses  of  this  section  and  .Section 
128B.  to  prevent  circumvention  or 
evasion  thereof,  or  to  facilitate 
com])liance  with  such  sections.”  A 
purpose  of  3’ILA  section  129(’  is  to 
ensure  that  consumers  are  offered  and 
receive  loans  on  terms  that  they  are 
reasonably  able  to  repay.  .Scf^TIl.A 
section  129B(a)(2).  For  the  reasons 
discu.ssed  above,  the  Bureau  believes 
that  a  minimum  loan  term  for  balloon- 
liayment  mortgages  is  m;ces.sarv  and 
a])pro])riate  both  to  effectuate  the 
jnirjioses  of  TILA  section  129C  and  to 
])revent  circumvention  or  evasion 
thereof.  For  these  reasons,  the  Bureau 
believes  that  1028.43(11(1  ](iv)(C),  in 
limiting  the  exenqition  for  balloon- 
jiayment  (jualified  mortgages  to  covered 
tran.sactions  with  loan  terms  of  at  least 
five  years  and  thus  ensuring  that  such 
products  trulv  support  mortgage 
affordability,  effectuates  the  purposes  of 
TILA  section  120(;an(l  jirevents 
circumvention  or  evasion  thereof.  The 
Bureau  also  believes  this  minimum  loan 
term  for  balloon-payment  (jualified 
mortgages  is  necessary,  j)ro])er,  and 
aj)j)ro|)riate  to  (;nsure  that  r(;s|)onsible, 
affordable  mortgage  credit  remains 
available  to  consunuirs  in  a  manner 
consistent  with  the  }nir|K)S(;s  of  .S(;ction 
129C. 

In  addition  the  Bur(;au  invokes  its 
authority  und(;r  s(;ction  l().'j(a)  in  ord(;r 
to  add  the  above  (jualification  for  a 
balloon-|jaym(;nt  (jualified  nnutgage. 
.Section  lO.lla)  anthoriz(;.s  the  Bnr(;au  to 
issue  r(;gulations  that,  among  other 
things,  contain  such  additional 
re(juirements,  ()th(;r  jnovisions,  or  that 
provide  for  such  a(ijiistm(;nt.s  for  all  or 
any  class  of  tran.sactions,  that  in  the 
Bureau’s  judgment  are  nec(;.ssarv  or 
j)r()j)er  to  effectuate  the  jnirj)os(;s  of 
TILA,  which  include  the  above  j)urj)os(; 
of  .Section  129(1,  among  other  things. 

.See  1.5  l)..S.(k  18()4(a).  The  Bureau 
believ(;.s  that  this  addition  to  the 
qualified  mortgage  criteria  is  n(;c(;.s.sary 
and  ju’ojjer  to  achieve  this  j)urj)()se. 

43(f)(l)(v)an(l  (vi) 

TILA  .s(;ct ion  129(;(b)(2)(E)(iv) 
includ(;s  among  the  conditions  for  a 
balloon-jjayment  (jualified  mortgage  that 
the  creditor  (1)  ()j)erates  j)r(;d()minantly 


in  rural  or  underserved  amas;  (2) 
t()g(;ther  with  all  affiliates,  has  total 
annual  residential  mortgage  loan 
originations  that  do  not  exc(;ed  a  limit 
set  by  the  Bureau;  (3)  retains  the 
ball()on-j)ayment  loans  in  jiortfolio;  and 
(4)  meets  any  a.sset-siz(;  threshold  and 
any  other  criteria  as  the  Bur(;au  may 
establish,  'flu;  Board  j)roj)o.sed 
^  228.43(0(1  )(v)  to  imj)o.se  sjjecific 
re(juir(;ments  to  imjjlement  some  of 
the.se  elements  and  sought  comment  on 
alternativ(;.s  to  imj)lem(;nt  others. 
Sj)ecifically,  the  Board:  (1)  Froj)()se(l  a 
rerjuirement  that  the  creditor  in  the 
j)rec(;ding  y(;ar  made  more  than  .50 
jK;rc(;nt  of  its  balloon-jjayment 
mortgages  in  rural  or  im(ler.serv(;(i  areas; 
(2)  sought  c()nnn(;nt  on  wh(;ther  to  ad()j)t 
an  annual  originations  limit  ba.s(;d  on 
either  the  total  volume  of  mortgages  or 
the  total  number  of  mortgages  made  in 
the  last  year  by  the  creditor,  t()geth(;r 
with  affiliat(;.s,  without  j)r()j)()sing  a 
sj)(;cific  threshold;  (3)  sought  comment 
on  two  alternatives  to  imjdement  the 
j)ortfoli()  r(;(jiurement  by  revoking  a 
cr(;(litor’s  ability  to  make  balloon- 
jxiyment  (jualified  mortgages  if  the 
creditor  sold  any  balloon-jjayment 
mortgages  eith(;r  in  the  last  year  or  at 
any  time  aft(;r  the  fiind  rule  was 
a(l()j)ted:  and  alternatives,  and  (4)  did 
not  have  a.ss(;t.s  that  exc(;(;(le(l  .S2  billion, 
a(ljust(;(l  annually  for  iidlation. 

In  contrast,  the  Board’s  (;.scrow.s 
j)roj)o.sal  woidd  have  iinjilemented 
nearly  identical  statutory  r(;(jnirements 
under  TILA  129D(c]  by  r(;(jidring  that 
the  creditor  (1)  in  the  jjreceding 
(:al(;n(lar  year,  have  made  more  than  50 
jjercent  of  its  fir.st-li(;n  mortgages  in 
rural  or  nnderserved  areas;  (2)  together 
with  all  affiliates,  originated  and 
retained  servicing  rights  to  no  more  than 
100  first-lien  mortgage  debt  (obligations 
in  either  the  current  or  jorior  calendar 
year;  and  (3)  not  be  joermitted  to  invoke 
the  ((xcejotion  for  any  first-lien  higher- 
jji’iced  mortgage  loan  that  was  sidoject  to 
a  “forward  commitnnmt”  to  sell  the  loan 
at  the  time  of  consummation.  The  Board 
akso  sought  comment  on  whether  to 
iinjoose  an  ass(;t  limit  without  jorojoosing 
a  sjoecific  thr(;.sh()l(l,  and  jorojoosed  to 
imjoose  a  further  re(juirem(;nt  that  the 
creditor  and  its  idfiliates  not  maintain 
escrow  accounts  for  any  other  loans  in 
order  to  be  eligible  for  the  excejition. 

As  stated  above,  the  Bureau  has 
considered  the  comments  received 
under  both  j)roj)osals  regarding 
imjjlementation  of  the  largely  identical 
statutory  criteria,  and  has  concluded 
that  it  is  ajq)roj)riate  to  create  a  much 
high(;r  degree  of  consi.st(;ncy  between 
the  elements  in  the  two  individual 
rid(;s.  lmj)lementation  of  each  of  the 
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statutory  elements  is  discussed  further 
below. 

Holding  of  Balloon-l’ayment  Mortgages 
in  Portfolio 

'I’lLA  .section  129H(l))(E)(iv)  reciuires 
that  the  lender  keep  halloon-payment 
mortgages  in  portfolio.  The  Board 
])roposed  to  implement  this  re(|nirement 
l)y  removing  a  creditor’s  eligibility  for 
the  exemption  muter  jjroposed 
^  22(>.43(f)(l)(v)(C)  if  it  sold  a  balloon- 
payment  mortgage  during  two 
alternative  periods,  one  that  would 
cover  any  time  after  the  adoption  of  the 
final  rule  and  another  that  would  look 
only  to  sales  during  the  jjreceding  or 
current  calendar  year.  The  Board 
concluded  that  this  was  the  he.st 
approach  to  implement  the  statutory 
ixupurement  in  the  cpialified  mortgage 
context  because  it  would  allow  a 
creditor  to  determine  at  consummation 
whether  a  particular  halloon-payment 
loan  was  eligible  to  he  a  qualified 
mortgage  and  allow  the  loan  to  maintain 
such  status  even  if  it  were  sold,  while 
creating  strong  safeguards  against 
gaming  of  the  exce])tion  by  revoking  the 
creditor’s  ability  to  invoke  the 
provisions  if  they  h(!gan  selling  such 
loans  to  other  holders. 

In  contrast,  the  Board's  2011  Escrows 
Propo.sal  would  have  imjdemented  a 
l)arallel  statutorv  reciuirement  under 
TIEA  section  12bD(c)(3)  by  looking  to 
whether  the  particular  first-lien,  higluir- 
priced  mortgage  loan  was  suhjecd  to  sale 
under  a  “forward  commitment.’’ 

Forward  comnntments  are  agrcxmients 
entered  into  at  or  hefon;  consummation 
of  a  tran.saction  under  which  a 
j)urchaser  is  committed  to  acquire  the 
s])ecific  loan  or  loans  meeting  specified 
criteria  from  the  creditor  after 
consummatioir.  The  Board  believed  that 
the  proposal  was  a  reasonable  way  to 
implement  the  statutorv  requirement 
h(!cau.se  it  would  allow  the  creditor  and 
consumer  to  determine  at 
consummation  whether  an  (iscrow' 
riupdrement  was  required  to  he 
established;  the  Board  rea.soned  that 
fa.shioning  the  rule  in  a  way  that  would 
reqidre  that  an  escrow  account  he 
established  sometime  after 
consummation  if  the  particular  loan  was 
transferred  to  a  non-eligihle  holder 
would  he  potentially  hurden.some  to 
consumers,  since  the  consumer  may  not 
have  the  funds  available  to  make  a  large 
lump-sum  payment  at  that  time.  At  the 
same  time,  the  Board  believed  the  rule 
woidd  jjrevent  gaming  of  the  escrows 
exc:e])tion  hecau.se  it  thought  that  small 
creditors  would  he  reluctant  to  make  a 
loan  that  they  did  not  intend  to  keep  in 
their  jjortfolios  unless  they  had  the 


assurance  of  a  committed  buyer  before 
extending  the  credit. 

(iomments  received  on  the  escrows 
])ro]H)sal  had  a  divergence  of  opinion  on 
how  the  forward  commitment 
re(|uirement  woidd  work  in  practice. 

One  trade  a.ssociation  commenter  .stated 
that  the  forward  commitment 
reipdrement  would  ])revent  creditors 
from  .selling  jiortfolio  mortgage  debt 
obligations  in  the  future.  This  appears  to 
he  a  mi.sreading  of  the  Board’s  2011 
E.scrows  Proposal,  as  it  would  not  have 
restricted  the  .sale  of  higher-jiriced 
mortgage  loans.  Instead,  the  proposed 
forward  commitment  reipdrement 
provided  that,  .so  long  as  the  higher- 
priced  mortgage  loan  was  not  sidiject  to 
a  forward  commitment  at  the  time  of 
consummation,  the  higher-priced 
mortgage  loan  could  he  sold  on  the 
secondary  market  without  requiring  an 
e.scrow  account  to  he  established  at  that 
time.  One  consumer  advocacy  group, 
concerned  about  the  jK).ssihilitv  that 
creditors  would  use  the  provision  to 
skirt  the  e.scrow  reipiirements,  suggested 
a  blanket  rule  that  higher-]niced 
mortgage  loans  that  are  exempt  must  he 
maintained  in  the  jiortfolio  ofthe 
criulitor  or,  alternatively,  that  ujion  .sale 
secondary  market  jiurcha.sers  must  he 
reipdred  to  establish  escrow  accounts 
for  such  mortgage  debt  ohligatious. 

After  consideration  of  these 
comments  and  further  analysis  of 
jiarallels  between  the  two  rulemakings, 
the  Bureau  believes  that  it  is  useful  and 
a|i})ro|iriale  to  imjdement  the  no- 
forward-commitment  reipdrement  in 
both  rules.  Accordingly,  the  Bureau  is 
adding  §  102(1.43(0(1  )(v)  to  jirovide  that 
a  loan  is  not  eligible  to  he  a  halloon- 
jiayment  qualified  mortgage  if  it  is 
subject,  at  consummation,  to  a 
commitment  to  he  acquired  by  another 
jierson,  other  than  a  jierson  that 
sejiarately  meets  the  requirements  of 
§  1 020.43(0(1  )(vi).  Comment  43(0(1  )(v)- 
1  clarifies  that  a  halloon-jiayment 
mortgage  that  will  he  acquired  by  a 
jiurcha.ser  jiursuant  to  a  forwaril 
commitment  does  not  satisfy  the 
requirements  of  1 020.43(0(1  )(v), 
whether  the  forward  commitment  refers 
to  the  sjiecific  transaction  or  the 
halloon-jiayment  mortgage  meets 
jirescribed  criteria  of  the  forward 
commitment,  along  with  an  exainjile. 
The  Bureau  believes  the  rationale  for  the 
halloon-jiayment  qualified  mortgage 
exeinjition  is  not  jire.sent  when  a  loan 
will  he  or  is  eligible  to  be  acquired 
jiursuant  to  a  forward  commitment, 
even  if  the  creditor  is  exeinjit,  as  the 
creditor  does  not  intend  to  retain  the 
halloon-jiayment  mortgage  in  its 
portfolio. 


In  adojiting  this  requirement,  the 
Bureau  is  adding  a  condition  for  a 
halloon-jiayment  qualified  mortgage  that 
is  not  e.stahbshed  by  TILA  section 
125)C(h)(2)(E).  The  Bureau  is  adojiting 
102(1.43(0(1  )(vi)  pursuant  to  'I’lLA 
.section  1 20C(h)(3)(B)(i).  which 
authorizes  the  Bureau  “to  revise,  add  to, 
or  subtract  from  the  criteria  that  define 
a  qualified  mortgage  ujion  a  finding  that 
such  regulations  are  necessary  or  jirojier 
to  en.sure  that  resjionsilile.  affordahle 
mortgage  credit  remains  available  to 
consumers  in  a  manner  consistent  with 
the  jiurjiiises  of  this  .section,  necessarv 
and  ajijirojiriate  to  effectuate  the 
jiurjio.ses  of  this  section  and  Section 
129B.  to  jirevent  circumvention  or 
evasion  thereof,  or  to  fat;ibtate 
conijibance  with  such  .sections.’’  A 
jiurjio.se  of  TILA  .section  129C  is  to 
ensure  that  consumers  are  offered  and 
receive  loans  on  terms  that  they  are 
reasonably  able  to  rejiay.  See  TILA 
section  129B(a)(2).  The  Bureau  believes 
that  the  jirohiliition  on  mortgages 
originated  in  conjunction  with  a 
forward  commitment  from  qualifying  as 
a  lialloon-jiayment  qualified  mortgage  is 
necessary,  jirojier,  and  ajijirojiriate  both 
to  effectuate  the  jiurjio.ses  of  TILA 
section  129(;  and  to  jirevent 
circumvention  or  evasion  thereof.  For 
the.se  reasons,  the  Bureau  believes  that 
§  102(1.43(0(1  )(v).  ill  limiting  the 
exeinjition  for  balloon-jiavment 
qualified  mortgages  to  mortgages  that 
are  not  originated  in  conjunction  with  a 
forward  commitment,  effectuates  the 
jiurjio.ses  of  TILA  .section  129(]  and 
prevents  circumvention  or  evasion 
thereof  ami  is  neces.sary,  jirojier,  and 
ajijirojiriate  to  do  so.  Limiting  Iialloon- 
jiayment  qualified  mortgages  to  those 
that  are  not  originated  in  conjunction 
with  a  forward  commitment  effectively 
facilitates  comjibance  with  the  statutorv 
requirement  that  a  lialloon-jiayment 
quabfietl  mortgage  is  extended  by  a 
creditor  that  retains  the  lialloon- 
jiayment  qualified  mortgages  in 
jiortfolio. 

In  addition  the  Bureau  invokes  its 
authority  under  section  l().1(a)  in  order 
to  add  the  above  qualification  for  a 
halloon-jiayment  qualified  mortgage. 
Section  l().'i(a)  authorizes  the  Bureau  to 
issue  regulations  that,  among  other 
things,  contain  such  additional 
requirements,  other  jirovisions,  or  that 
jirovide  for  suc.h  adju.stments  for  all  or 
any  class  of  transactions,  that  in  the 
Bureau’s  judgment  are  neces.sary  or 
jirojier  to  effectuate  the  jiurposes  of 
TILA,  which  include  the  above  jiurpose 
of  Section  129(k  among  other  things. 

See  1.5  U.S.C.  l(i()4(a).  The  Bureau 
believes  that  this  addition  to  the 
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(liialified  inorlgage  criteria  is  necessary 
and  proper  to  aclueve  this  j)urpos(!. 

“Operates  Fixulominantlv  in  Rural  or 
Uml(!rserved  Areas” 

Under  TILA  section 
129(;(l))(2)(K)(iv){l),  to  qualify  for  the 
exemption,  a  creditor  must  "oj)erate 
predominantly  in  rural  or  inulerserved 
areas.”  The  Board's  proposed 
S  220.43(0(1  ){v)(A)  woidd  have  niqiiired 
a  creditor  to  have  made  during  the 
preceding  calendar  year  more  than  .10 
percent  of  its  total  balloon-payment 
mortgagcis  in  “rural  or  underserved” 
areas.  The  Board  sought  comment 
gtmerally  on  the  appropriateness  of  the 
propo.sed  approach  to  implement  the 
phra.se  "operate  predominantly.”  Two 
trade  group  commenters  commented 
that  the  balloon  exemption  should 
extend  to  all  creditors  that  retain 
balloon-payment  mortgages  in  their 
portfolio,  and  to  eliminate  this  jiroposed 
nujuirement.  which  would  have  the 
same  (Thict  as  the  extension  of  the 
exemption  propo.stul  generally, 
discussed  above. 

Overall,  the  Bureau  believes  Congress 
enacted  the  exeinjition  in  TILA  section 
12?K;(h)(2)(E)  to  ensure  access  to  credit 
in  rural  and  nnd(?rs(jrved  anxis  where 
consumers  may  he  able  to  obtain  credit 
only  from  such  community  hanks  or 
creilit  unions  offering  i)alloon-j)ayment 
mortgages.  The  “opi;rat(!s 
predominantly  in”  recjuirement  serves 
to  limit  the  exemption  to  the.se 
in.stitution.s.  To  remove  this  portion  of 
the  (pialifications  of  the  creditor  would 
1m;  to  circumvent  (Congress's  stated 
re(|uirement  that  the  exemption  was 
intended  for  creditors  operating 
predominantly  in  rural  and  underserved 
areas  and  would  ])otentially  extend  the 
exemj)tion  to.  for  examjjle,  a  national 
hank  that  makes  loans  in  rural  areas  and 
that  is  fully  caj)ahle  of  putting  on  its 
halanci;  sheet  fixed  rate  3()-year 
mortgage  loans  or  adjustable  rate 
mortgage  loans.  The  Bunjau  hedieves 
that  ‘‘j)redominantly''  indicates  a 
I)ortion  greater  than  half,  hence  the 
regulatory  requirement  of  more  than  .K) 
jMircent. 

The  Board  akso  j)roj)osefl 
§  22(). 43(f)(2)  to  implement  this 
provision  by  defining  the  tenns  “rural” 
and  “underserved.”  which  are  not 
defined  in  the  statute.  The  Board’s 
proposed  §  22().43(f)(2)  established 
.separate  criteria  for  both  rural  and 
underserved  areas.  (Commenters 
addressing  the  creditor  (pialifications 
under  §  22(i.43(f)(2)  di.scus.sed  the 
definitions  them.selv(!s,  and  did  not 
comment  on  the  micessitv  of  creating 
definitions  for  the  terms  rural  and 
und(;r.served.  The  Bunjaii  is  adopting 


th(!  Board’s  approach  by  imphanenting 
.s(;ction  l()2().43(f)(2)  wiiich  (!stal)lish(!s 
.s(!j)arate  criteria  for  both  “rural”  and 
“imd(!rs(;rved.”  This  means  tliat  a 
property  could  (pialify  for  designation 
liy  the  Bureau  under  either  definition, 
and  tliat  covered  transactions  made  by 
a  creditor  in  either  a  rural  or 
underserved  ari;a  will  he  included  in 
determining  whether  the  cnulitor 
operates  predominantly  in  such  areas. 

“Rural” 

As  d{!scrih(;d  above,  the  Board’s 
projjosed  definition  of  rural  for 
jnirposes  of  both  the  balloon-payment 
qualified  mortgage  and  (;.scrows 
exception  relied  ujion  the  IJSDA  ERS 
“urban  inlliience  cod(;s”  (UKCs).  The 
UKCs  are  based  on  the  definitions  of 
“metropolitan”  and  “micropolitan”  as 
developed  by  the  Office  of  Management 
and  Budget,  along  with  other  factors 
reviewed  by  the  ERS,  which  place 
counties  into  twelve  sejiaratelv  defined 
IJKCs  depending  on  the  size  of  the 
larg(;st  city  and  town  in  the  coiintv.  The 
Board’s  proposal  would  have  limited 
the  definition  of  rural  to  cm  tain  “non¬ 
core”  count i(;.s  that  are  not  located  in  or 
adjacent  to  anv  metropolitan  or 
micropolitan  area.  This  definition 
corresponded  with  UKCs  of  7,  10.  11,  or 
12.  The  population  that  would  have 
hiHMi  covered  under  the  Board’s 
proposed  (hdinition  was  2.3  percent  of 
the  United  States  j)opnlation  under  the 
2()()()  census.  The  Board  heliev(!d  this 
limited  the  definition  of  “rural”  to  those 
j)roj)(!rtie.s  most  likely  to  have  only 
limited  sources  of  mortgage  credit 
because  of  their  remotiaiess  from  urban 
centers  and  their  resourccis.  The  Board 
sought  comment  on  all  aspects  of  this 
ap])roach  to  defining  rural,  including 
wluither  the  definition  should  he 
broader  or  narrower. 

Many  commenters  in  both 
rulemakings,  including  more  than  a 
dozen  trade  group  commenters.  sex'eral 
individual  indu.stry  comment(;r.s,  one 
a.ssociation  of  State  hanking  regulators, 
and  a  United  Stat(;.s  Senator,  suggested 
that  this  definition  of  a  rural  anui  was 
too  narrow  and  would  exclude  loo  manv 
creditors  from  (lualifying  for  the 
l)all(M)n-i)aynu;nt  (pialiluid  mortgage 
exemption  and  constrain  the  availability 
of  credit  to  rural  j)roperti(;s.  The 
comment  from  a  United  States  .Senator 
sugg(;sted  using  the  eligihilitv  of  a 
property  to  secure  a  singhj-family  loan 
under  tlie  U.SDA’s  Rural  Housing  Loan 
])rogram  as  the  definition  of  a  rural 
proj)(!rty.  A  trade  association  arginul 
that  because  community  hanks  use; 
halloon-paymenl  mortgages  to  Inulge 
again.st  internist  rate  risk,  the  exenqjtion 
should  not  he  confined  to  rural  areas. 


The  Bnuian  agnies  that  a  broader 
definition  of  “rural”  is  approjjriate  to 
ensure;  access  to  credit  with  reigard  to 
both  the  (iscrows  and  halloon-paymenl 
(luidified  mortgage;  exeinjilions.  In 
particular,  the  Bureau  helieveis  that  all 
“non-core”  countieis  .should  he 
encompassed  in  the;  definition  of  rural, 
including  counties  adjacent  to  a 
meitropolitan  area  or  a  county  with  a 
town  of  at  least  2..1()()  msidents  (/.e;., 
counties  with  a  UlC  of  4,  (>,  and  9  in 
addition  to  the;  counties  with  the  UlUs 
included  in  the  Board’s  definition).  The 
Bure;au  also  l)(;li(;ve;s  that  microjjolitan 
areejs  which  are;  not  adjacent  to  a 
me;tro])e)litan  area  should  he  included 
within  the  definition  of  rural,  (/.(,'., 
counti(;.s  with  a  UlC  of  8).  The;.se 
counties  have  significantly  fewer 
creditors  originating  high(;r-price;el 
mortgage  loans  and  halloon-j)ayment 
mortgages  than  other  c()untie;s.’^’'' 
Including  these  counti(;s  within  the; 
definition  of  rural  would  result  in  9.7 
percenit  of  the;  population  being 
included  within  rural  are;as.  Under  this 
definition,  only  counti(;s  in 
metropolitan  areas  or  in  micre)i)()litan 
areas  adjacent  to  metropolitan  ar(;a.s 
would  he;  excluele;d  from  the;  definition 
of  rural. 

The  Bureau  also  c()nsi(le;r(;(l  a(l()])ting 
the  (le;finitie)n  of  rural  u.se;(l  to  (l(;t(;rmin(; 
the  eligibility  of  a  proj)e;rty  to  secure;  a 
single  family  loan  under  the  U.SDA’s 
Rural  Housing  Loem  prejgram.  For 
])urpo.ses  of  the;  Rural  Housing  Loan 
program.  U.SDA  .suhelivi(le;s  ce)unli(;.s 
into  rural  and  non-rural  areas.  As  a 
r(;.sult,  use;  of  this  definition  would  bring 
within  the  (le;finition  of  rural  (;(;rtain 
portions  of  metropolitan  and 
micropolitan  counties,  (nven  the  size  of 
some  counties,  jiarticularly  in  we;ste;rn 
.States,  this  approach  may  provide  a 
mejre  nuanced  measure  of  access  to 
credit  in  some  areas  than  a  county-hy- 


riiviow  (il  (lat.i  iroin  MM9A  rupoitinj* 

(aililies  iiuliciitos  that  tluira  wore  700  criulitors  in 
201 1  tliat  otluim  isc!  nuuit  tin;  nMiuironionts  ol 
§  102(i.0.'>(l))(2)(iii).  oi  wiiidi  201  ori}>inat(!  liif^linr- 
liricod  inorl^a^o  loans  in  coiintios  that  moot  tlio 
(Inf'inition  oi  rnral.  coinpariul  to  2.110  croelitors  tliat 
otiionvisn  iniHit  tin;  naiuironuints  of 
1020.:i.a(l)J(2)(iii)  that  originate  lialloon-|)avnionl 
inortgag(!s  in  counties  that  would  not  he  rural.  The 
201  creditors  originated  12.021  higher-pricial 
mortgage  loans,  representing  20  iiercent  of  their 
42.2.50  total  inorlgage  loan  originations.  y\  review  of 
data  from  credit  unions  indicates  that  Ihiu'e  were 
820  creditors  in  201 1  that  otherwise  meet  the 
re(|niremenl.s  off?  I02ii.25(l))(2)(iii).  of  which  415 
originate  lialloon-payment  and  hvhrid  mortgages  in 
counties  that  meet  the  definition  of  rnral.  compared 
to  2.551  creditors  that  otherwise  meet  the 
reipiirements  of  §  102(i.25(h)(2)(iii)  that  original!! 
I)alloon-paym(!nt  mortgages  in  counties  that  would 
not  he  rural.  The  415  creditors  originattal  4.tlK0 
halloon-paymenl  mortgage  originations. 
re|)ri!senling  20  jierccinl  of  their  24.!M)8  total 
mortgage  loan  originations. 
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eoiinty  metric.  However,  use  of  the 
Rural  Housing  Loan  metrics  would 
incorporate  such  significant  portions  of 
metropolitan  and  micropolitan  counties 
that  37  ])ercent  of  the  United  States 
population  would  he  within  areas 
defined  as  rural.  Rased  on  a  review  of 
IIMDA  data  and  the  location  of 
mortgage  transactions  originated  by 
HMDA  reporting  entities,  the  average 
numher  of  creditors  in  the  ar(;as  that 
would  meet  the  USDA’s  Rural  Housing 
Loan  program  definition  of  rural  is  ten. 
The  Bureau  believes  that  a  whole.sale 
ado])tion  of  the  Rural  Housing  Loan 
definitions  would  therefore  expand  the 
definition  of  rural  beyond  the  intent  of 
the  escrow  and  balloon-payment 
qualified  mortgage  exemptions  under 
.sections  1412  and  1481  of  the  Dodd- 
Frank  Act  by  incorporating  areas  in 
whic.h  there  is  robust  access  to  credit. 

Accordingly,  the  final  ride 
incorporates  the  provisions  of  the 
escrow  final  rule  providing  that  a 
county  is  rural  if  it  is  neither  in  a 
metrojiolitan  statistical  area,  nor  in  a 
micropolitan  .statistical  area  that  is 
adjacent  to  a  metropolitan  statistical 
area.  The  Bureau  intends  to  continue 
.studying  over  time  the  jiossihle  selective 
use  of  the  Rural  Housing  Loan  jirogram 
definitions  and  tools  provided  on  the 
IJSDA  Wei)  site  to  determine  whether  a 
particular  jnoperty  is  located  within  a 
“rural”  area.  For  puri)ose.s  of  initial 
implementation,  however,  the  Bureau 
believes  that  defining  “rural”  to  include 
more  IJIC  categories  creates  an 
a])])ropriate  halant:e  to  preserve  access 
to  credit  and  create  a  system  that  is  easv 
for  creditors  to  implement. 

“Underserved” 

The  Board’s  proposed  §  228.43(f}(2l(iil 
would  have  defined  a  county  as 
“underserved”  during  a  calendar  year  if 
no  more  than  two  creditors  extend 
c:on,sumer  credit  five  or  more  times  in 
that  county.  The  definition  was  based 
on  the  Board’s  judgment  that,  where  no 
more  than  two  creditors  are  significantly 
active,  the  inability  of  one  creditor  to 
offer  a  halloon-payment  mortgage  would 
he  detrimental  to  consumers  who  would 
have  limited  credit  oj)tions  hecau.se  only 
one  creditor  would  he  left  to  ])rovide  the 
halloon-payment  mortgage.  Fssentially, 
a  consumer  who  could  oidy  ipialify  for 
a  l)alloon-})ayment  mortgage  would  he 
required  to  obtain  credit  from  the 
remaining  creditor  in  that  area.  Most  of 
the  same  commenters  that  stated  that 
the  definition  of  rural  was  too  narrow, 
as  discus.sed  above,  also  .stated  that  the 
definition  of  underserved  was  too 
narrow,  as  well.  The  commenters 
projio.sed  various  different  standards, 
including  standards  that  considered  the 


extent  to  which  the  jiroperty  was  in  a 
rural  area,  as  an  alternate  definition. 

The  Bureau  believes  the  ])urj)ose  of 
the  exemption  is  to  permit  creditors  that 
rely  on  certain  halloon-payment 
mortgage  products  to  continue  to  offer 
credit  to  consumers,  rather  than  leave 
the  mortgage  loan  market,  if  such 
creditors’  withdrawal  would 
significantly  limit  consumers’  ability  to 
obtain  mortgage  credit.  In  light  of  this 
rationale,  the  Bureau  believes  that 
“underserved”  should  be  implemented 
in  a  way  that  protects  consumers  from 
losing  meaningful  access  to  mortgage 
credit.  The  Bureau  is  proposing  to  do  so 
by  designating  as  under.served  only 
those  areas  where  the  withdrawal  of  a 
creditor  from  the  market  could  leave  no 
meaningful  comi)etition  for  consumers’ 
mortgage  business.  The  Bureau  believes 
that  the  ex])anded  definition  of  rural,  as 
discu.ssed  above,  and  the  purposes  of 
the  balloon-payment  qualified  mortgage 
exemption  enable  continued  consumer 
ability  to  obtain  mortgage  credit. 

Sco])e  of  Mortgage  (Operations 

The  Bureau  has  made  one  other 
change  to  the  final  rule  to  make  the 
standards  more  consistent  as  between 
the  balloon  (jualified  mortgage  and 
escrows  exemption  with  regard  to  what 
type  of  mortgage  loan  operations  are 
tracked  for  |)urpose.s  of  determining 
whether  a  creditor  operates 
])redominantly  in  rural  or  underserved 
areas.  As  noted  above,  the  Board’s 
])ro))o.sed  rule  for  balloon-payment 
(jualified  mortgages  would  have  based  a 
creditor’s  eligibility  on  the  geogra})hic 
distribution  of  its  balloon-j)ayment 
mortgages,  while  the  escrows  ])roj)osal 
focused  on  the  distribution  of  first-lien 
mortgages.  Given  that  the  underlying 
statutory  language  regarding  “oj)erates 
|)redominantly”  i.s  the  same  in  each 
instance  and  that  tracking  each  ty|)e  of 
mortgage  sej)arately  would  increase 
administrative  burden,  the  Bureau 
believes  it  is  aj)j)roj)riate  to  base  the 
threshold  for  both  rules  on  the 
distribution  of  all  first-lien  “covered 
tran.sactions”  as  defined  in 
S  1028. 43(b)(1)."'''  'rhe  Bureau  believes 
that  counting  all  tran.sactions  will 
facilitate  comjiliance,  j)romote 
con.si.stency  in  aj)])lying  the  two 
exemjjtions  under  both  rulemakings, 
and  be  more  useful  in  identifving  whicb 
institutions  truly  .s|)ecialize  in  .serving 
rural  and  under.served  areas.  Tbe 
Bureau  also  believes  that  it  is 
a|)|)roj)riate  to  measure  first-lien 


"'"y\s  cliscussiul  aliovo.  S  102().4:i(l))(l )  flofiiios 
CDVortid  transactions  as  clos(!(l-on(l  consnnuir  credit 
transactions  that  arc  secured  try  a  (twelliii};.  otlier 
tlian  certain  tractions  that  are  exeinjit  from  coverage 
under  §  l()2li.43(a). 


covered  tran.sactions  because  the 
halloon-j)ayment  mortgages  that  will 
meet  the  refjuirements  of  the  halloon- 
|)ayment  (jualified  mortgage  exemjjtion 
will  he  first-lien  covered  tran.sactions,  as 
having  subordinate  financing  along  with 
the  balloon-j)ayment  mortgage  would  be 
rare  since  it  furtber  constrains  a 
consumer’s  ability  to  build  (ujuity  in  the 
jirojierty  and  able  to  refinance  the 
l)cdloon-j)ayment  mortgage  when  it 
becomes  due.  Accordingly,  a  creditor 
mu.st  have  made  during  the  jireceding 
calendar  year  more  than  .K)  jjercent  of 
its  total  covered  transactions  secured  hv 
a  first  lien  on  j)r()j)erty  in  a  rural  or 
underserved  area,  which  i.s  the  same  as 
the  requirement  of  §  l()28.3.')(h)(2)(iii)(A) 
in  the  2013  Escrows  Final  Rule. 

Total  Annual  Residential  Mortgage  Loan 
Grigination 

TILA  .section  129G(h)(2)(E)(iv)(ll) 
requires  the  Bureau  to  establish  a 
limitation  on  the  “total  annual 
residential  mortgage  loan  originations” 
for  a  creditor  seeking  to  fall  within  the 
ballo()n-j)ayment  (jualified  mortgage 
exemj)tion.  The  Board’s  jirojfo.sed 
§  228.43(f)(l)(v)(B)  j)rovi(le(l  two 
alternatives  to  meet  the  statutorv 
requirement  that  the  creditor  “together 
with  all  affiliates,  has  total  annual 
residential  mortgage  originations  that  do 
not  exceed  a  limit  .set  bv  the  Board.” 
TI1,A  section  129G(b)(2‘)(E)(iv)(ll).  The 
first  alternative  was  a  volume  based 
limit,  and  the  .second  alternative  was  a 
total  annual  number  of  covered 
transactions  limit.  The  Board’s  j)r()j)osal 
did  not  jjropose  any  sjjecific  numeric 
thresholds  for  either  alternative,  hut 
rather  .sought  comment  on  the 
aj)j)roj)riate  volume  or  numher  of  loans 
originated  based  on  the  alternatives 
described  in  the  j)r()j)().sal. 

In  contrast,  the  Board’s  escrow 
j)r()j)osal  woidd  have  restricted 
eligibility  to  creditors  that,  along  with 
their  affiliates,  originate  and  service  no 
more  than  100  new  first-lien  loans  j)er 
calendar  year.  Although  the  Dodd-Frank 
Act  re(jinrement  to  establish  escrow 
accounts  aj)j)lie.s  only  to  higher-jjiiced 
mortgage  loans  that  are  secured  l)y  first 
liens,  the  Board  reasoned  that  it  was 
aj)j)roj)riate  to  base  tbe  thre.shold  on  all 
first-lien  originations  becau.se  creditors 
are  free  to  establish  escrow  accounts  for 
all  of  their  first-lien  mortgages 
voluntarily  in  order  to  achieve  the  scale 
nece.ssary  to  escrow  cost  effectively.  The 
Board  (estimated  that  a  minimum 
servicing  j)()rtfoli()  size  of  .lOO  is 
necessary  to  escrow  cost  effectively,  and 
assumed  that  the  average  life 
exj)ectancy  of  a  mortgage  loan  i.s  about 
five  years.  Based  on  this  reasoning,  the 
Board  reasoned  that  creditors  woidd  no 
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longi!!'  need  the  benefit  of  the  ex(!inption 
if  they  originated  and  serviced  more 
than  100  new  first-lien  loans  per  year. 

In  response  to  the  balloon-pavment 
(jualified  mortgage  loan  propo.sal.  two 
trade  gronjis  and  one  association  of 
.State  hank  regulators  argued  that  other 
criteria,  such  as  the  asset -size;  limit  or 
j)ortfolio  recpiirement.  wen;  sufficient 
and  neither  a  volume  nor  a  total  annual 
numher  of  covered  transactions  limit 
would  h(!  necessary.  One  trade  group 
commenter  suggested  comhining  the 
proposed  alternatives  and  permit 
creditors  to  pick  which  limit  they  would 
operate  under.  Other  trade  group  and 
industry  commenters  indicated  that  it 
would  he  j)r(;ferahle  to  base  the  annual 
originations  limit  on  the  numher  of 
transactions  rather  than  volume  hecau.se 
of  the  varying  dollar  amount  of  loans 
originated,  which  would  con.strain  the 
numher  of  consumers  with  limited 
credit  options  which  could  obtain 
halloon-j)ayment  mortgages  in  rural  or 
underserved  areas.  Four  trade  group  and 
industry  commenters  suggested 
increasing  the  threshold  for  the  total 
annual  numher  of  covered  transactions 
by  various  amounts  ranging  from  250  to 
1,000  transactions.  'Fhe  commenters  did 
not  articulate  any  ])articular  reason  or 
data  to  support  the  sugg(;st(;d  limits, 
other  than  one  commenter  who 
indicated  its  suggestion  was  intended  to 
he  higher  than  its  own  amount  of  total 
annual  covered  transactior.s. 

Similarly  in  the  e.scrows  rulemaking, 
commenters  asserted  that  the  100-loan 
threshold  was  not  in  fact  sufficient  to 
make  (;.scrowing  cost-effective. 
.Suggestions  for  higher  thresholds 
ranged  from  200  to  1 .000  mortgage;  debt 
obligations  per  year  originated  and 
.servic(;d.  though  no  commenters 
|)rovided  data  to  su])]K)rt  their 
suggestions  for  alternative  thresholds  or 
to  refute  the  Board’s  co.st  analvsis.  One 
consumer  advocacy  comm(;nter 
suggested  the  proposed  threshold  was 
too  high  hecau.se  it  counted  only  first- 
lien  mortgage  transactions,  instead  of  all 
mortgage  debt  obligations,  hut  offered 
no  specific  alternative  amount.  Two 
industry  commenters  also  suggested  that 
the  origination  limit  should  measure 
only  the  numher  of  higher-priced 
mortgage  loans  originated  and  servic(;d 
by  the  creditor  ami  its  affiliates. 

The  Bureau  h(;lieves  that  the 
r(;(juirement  of  TILA  section 
12‘)C](h){2)(F)(iv)(ll)  reflects  C^ongress's 
recognition  that  larger  creditors  who 
o])erate  in  rural  or  unders(;rved  ar(;as 
.should  hi;  able  to  make  credit  available 
without  re.sorting  to  l)alloon-])ayment 
mortgages.  .Similarly,  the  r(;(juirement  of 
TILA  section  12‘)C(d)  reflects  a 
recognition  that  larger  creditors  have  the 


sy.stems  capability  and  operational  .scale 
to  establish  cost-efficient  e.scrow 
accounts.  In  light  of  the  strong  concerns 
expr(;s.s(;d  in  both  rulemakings  about  the 
potential  negative  impacts  on  small 
creditors  in  rural  and  und(;rserved  areas, 
the  Bureau  conducted  further  analvsis 
to  try  to  determine  the  most  ai)j)ropriate 
thresholds,  although  it  was  significantlv 
constrained  by  the  fact  that  data  is 
limited  with  regard  to  mortgage 
originations  in  rural  areas  generally  and 
in  particular  with  regard  to  originations 
of  halloon-|)ayment  mortgages. 

The  Bureau  .started  with  the  premise 
that  it  would  he  jneferahle  to  use  the 
same  annual  originations  threshohl  in 
both  rules  in  order  to  r(;necl  the 
consi.stent  language  in  both  statutory 
provisions  focusing  on  “total  annual 
mortgage  loan  originations,"  to  facilitate 
compliance  avoiding  reipiiring 
institutions  to  track  multiple  metrics, 
and  to  promote  consistent  ap])lication  of 
the  two  exemptions.  This  requires 
significant  reconciliation  between  the 
two  ])roposals.  however,  hecau.se  the 
e.scrows  jiroposal  focused  specifically 
on  loans  originated  and  serviced  in 
order  to  best  gauge  creditors’  ability  to 
maintain  e.scrow  accounts  over  time, 
whili;  servicing  arrangements  are  not 
directly  relevant  to  the  halloon-pavment 
qualified  mortgage.  However,  to  the 
extent  that  cr(;ditor.s  chose  to  offer 
l)alloon-j)ayment  mortgages  to  manage 
their  interest  rate  risk  without  having  to 
undertake  tin;  com])liani:e  burdens 
involved  in  administering  adju.stahle 
rate  mortgages  over  time,  the  Bureau 
believes  that  both  provisions  are 
focused  in  a  broad  sen.se  on 
accommodating  creditors  whose 
systems  constraints  might  otherwise 
cau.se  them  to  exit  the  market. 

With  this  in  mind,  the  Bureau 
ultimately  has  decided  to  adoj)t  a 
threshold  of  500  or  fewer  annual 
originations  of  fir.st-lien  loans  for  both 
rules.  The  Bureau  believes  that  this 
threshold  will  provide  greater  flexibility 
and  r(;dnce  concerns  that  the  s])eciiic 
thre.shold  that  had  been  pro})o.sed  in  the 
e.scrows  rulemaking  (100  loans 
originated  and  .s(;rviced  annually)  would 
reduce  access  to  credit  by  excluding 
creditors  who  need  .s|)ecial 
accommodations  in  light  of  their 
cajiacity  constraints.  At  the  same  time, 
the  increase  is  not  as  dramatic  as  it  may 
fir.st  ap])ear  l)i;cau.se  the  Bureau’s 
analysis  of  IIMDA  data  suggests  that 
even  small  cr(;ditors  are  likely  to  sell  off 
a  significant  numher  of  loans  to  the 
secondary  market.  Assuming  that  most 
loans  that  are  retained  in  portfolio  are 
also  serviced  in  house,  the  Bureau 
e.stimates  that  a  creditor  originating  no 
mori;  than  500  first -lien  loans  per  year 


would  maintain  and  service  a  ])ortfolio 
of  about  070  mortgage  debt  obligations 
over  time,  assuming  a  life  expectancy  of 
five  years  per  mortgagi;  debt 
obligation."''  Thus,  the  higher  threshold 
will  help  to  assure  that  creditors  who 
are  subject  to  the  escrow  reiiuirements 
do  in  fact  maintain  j)ortfolio.s  of 
sufficient  size  to  maintain  the  accounts 
on  a  cost  efficient  basis  over  time,  in  the 
event  that  the  Board’s  estimate  of  a 
minimum  portfolio  of  500  loans  was  too 
low."'-  However,  the  Bureau  believes 
that  the  500  annual  originations 
threshold  in  combination  with  the  other 
reiiuirements  will  still  assure  that  the 
balloon-payment  qualified  mortgage  and 
e.scrow  exce|)tion.s  are  available  only  to 
small  creditors  that  focus  ])rimarily  on 
a  relation.shijj-lending  model  and  face 
significant  systems  constraints. 

Asset-Size  Thre.shold 

Under  'I’lLA  .section 
120(;(l))(2)(E)(iv)(lV),  to  qualify  for  the 
exem])tion.  a  creditor  must  meet  any 
asset-size  thre.shold  established  by  the 
Bureau.  The  Board’s  pro])osi;d 
^  22().43(f)(l  )(v)(D)  would  have 
established  the  threshold  for  calendar 
year  2013  at  .$2  billion,  with  annual 
adjustments  for  inllation  thereafter. 

Thus,  a  creditor  would  satisfy  this 
element  of  the  test  for  2013  ii' it  had  total 
assets  of  .$2  billion  or  less  on  December 
31, 2012.  This  numher  was  based  on  the 
limited  data  available  to  the  Board  at  the 
time  of  the  ])rojK).sal.  Based  on  that 
limited  information,  the  Board  reasoned 
that  none  of  the  entities  it  identified  as 
operating  predominantly  in  rural  or 
under.served  areas  had  total  assets  as  of 
the  end  of  200t)  greater  than  .$2  billion, 
and  therefore,  the  limitation  should  he 
.set  at  .S2  billion.  The  Board  expressly 
j)ro])o.sed  setting  the  asset-size  threshold 

A  r(!vio\v  of  201 1  I IMUA  data  .sliows  cioditor.s 
that  otluinvisi!  moot  tlio  ixitoria  of  S  10^0.4:i(f)(l  )(vi) 
amt  origiiiato  laSwooii  200  amt  .SOI)  or  IdwiM'  first- 
lioii  e:o\orotl  transactions  por  yoar  avoraf'o  124 
transactions  por  voar  rotainod  in  |)ortfolio.  (Ivor  a 
fivo  yoar  |)oriotl.  tho  total  portfolio  for  tlioso 
creditors  would  avora^o  ti70  mortHa<>o  dilit 
ol)li}’ations. 

"■-(hvon  that  escrow  accounts  aix!  tv|)icallv  not 
maintained  for  loans  siHainul  hv  subordinate  liims. 
the  Ihinsin  does  not  tielieve  that  it  makes  sense  to 
count  such  loans  toward  tint  threshold  hecanse  tliev 
would  not  contribute  to  a  creditor's  ahilitv  to 
acliievc!  cost-efficienev.  At  the  same  tinm.  the 
llureau  hidieves  it  is  appropriate  to  count  ail  llrst- 
ii(!n  loans  toward  the  threstiold.  sinci;  crialitors  can 
voluntarily  estahlisli  escrow  accounts  for  such  loans 
in  order  to  increase  the  cost-idfectiveness  of  their 
program  even  though  the  mandatory  account 
re(|uirements  under  the  Dodd-Frank  Act  appiv  oidv 
to  first-lien,  higher-|)riced  mortgage  loans.  Focusing 
on  all  lirst-lien  originations  also  |)rovid(!s  a  m(4ric 
that  is  useful  for  gauging  the  relative;  scale  of 
criulitors'  operations  for  purposes  of  the  halloon- 
pavment  (|ualified  mortgages,  while  focusing  solelv 
on  the;  numlH;r  of  higher-|)riced  mortgage  loan 
originations  woidd  not. 
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at  the  highest  level  currently  held  by 
any  of  the  institutions  that  appear  to  he 
smaller  institutions  that  served  areas 
with  otherwise  limited  credit  options. 
The  Board  .sought  comment  on  what 
thr(!shold  would  he  appro])riate  and 
whether  the  a.sset-size  test  is  necessarv 
at  all.  Conversely,  in  the  e.scrows 
propo.sal  the  Board  did  not  projjo.se  an 
asset  thre.shold,  hut  rather  sim])ly 
nupiested  comment  on  whether  a 
threshold  should  he  established  and,  if 
so,  what  it  should  he. 

In  resj)onse  to  the  Board’s  2011  ATR 
Bro])osal.  one  a.ssociation  of  State  hank 
regulators  suggested  that  the  asset-size 
threshold  he  included  and  he  the  only 
re(iuirement  for  a  creditor  to  qualify  for 
the  balloon-mortgage  qualified  mortgage 
exemption.  Two  trade  group 
commenters  suggested  that  a  $2  billion 
as.set-size  threshold  was  appropriate, 
with  one  also  suggesting  that  the  as.set- 
size  threshold  he  the  only  requirement 
for  a  creditor  to  qualify  for  the  hal loon- 
mortgage  (jualified  mortgage  exemj)tion. 
One  industry  commenter  suggested  that 
the  as.set-size  threshold  be  SlO  billion. 

In  response  to  the  Board's  2011 
Escrows  Broposal,  the  as.sociation  of 
State  hank  regulators  again  suggested 
that  an  as.set-size  threshold  he  the  only 
reciuirement  to  ciualifv  for  the  escrow 
exception,  hut  did  not  propose  a 
sj)ecific  dollar  threshold.  A  trade 
a.ssociation  suggested  a  threshold  of  $1 
billion,  hut  did  not  jnovide  a  rational 
for  that  amount. 

For  rea.sons  discussed  above,  the 
Bureau  is  ado])ting  a  mortgage 
origination  limit  as  contemplated  by  the 
.statute.  Civen  that  limitation,  re.stricting 
the  a.sset  size  of  institutions  that  can 
claim  the  exemption  is  of  limited 
importance.  Nonetheless,  the  Bureau 
believes  that  an  a.s.set  limitation  is  still 
helpful  because  very  large  institutions 
should  have  sufficient  resources  to 
adapt  their  systems  to  ])rovide 
mortgages  without  balloon  payments 
and  with  escrow  accounts  even  if  the 
.scale  of  their  mortgage  operations  is 
relatively  modest.  A  very  large 
in.stitution  with  a  relatively  modest 
mortgage  o])eration  also  does  not  have 
the  same  type  of  rejjutational  and 
balance-sheet  incentives  to  maintain  the 
.same  kind  of  relationship-lending 
model  as  a  smaller  community-based 
lender.  Accordingly,  the  Bureau 
believes  that  the  $2  billion  as.set 
limitation  by  the  Board  remains  an 
ai)]no])riate  limitation  and  should  he 
applied  in  both  rulemakings. 
Accordingly,  the  creditor  must  have 
total  a.ssets  of  less  than  $2  billion  "*■*  as 


"■•'Tho  .S2  l)illi()ii  Ihrosholcl  ntllocts  Iho  ))urp()sos 
ol'llu!  bitlioon-paymonl  ipinliliod  mortgas*’ 


of  December  31,  2012,  which  is  the 
same  as  the  nuiuirement  of 
§l()2(i.3.'5(h)(2)(iii)(C)  in  the  2013 
Escrows  Final  Rule. 

(Criteria  (Creditor  Also  Must  Satisfy  in 
the  Final  Rule  Adoptcul  From  the 
Board’s  2011  E.scrows  Proposal 

The  Bureau  notes  that  the  three 
criteria  di.scus.sed  above  are  the  same  in 
both  TII.A  129C(h)(2)(E)(iv)  and 
120D(c).  Commenters  in  both  the 
Boarcl’s  2011  ATR  Proposal  and  the 
Board’s  2011  Escrows  Propo.sal  also 
made  a  note  of  the  need  to  have 
consi.stent  application  of  retjuirements 
and  definitions  across  the  Title  XIV 
Rulemakings.  The  comments  received  in 
both  of  the  Board’s  ])roposal.s  identified 
the  same  concerns  and  made  similar 
suggestions  for  each  of  the  criteria  in 
both  the  Board’s  2011  ATR  Propo.sal  and 
2011  Escrows  Projjo.sal.  The  Bureau 
believes  the  balloon-payment  qualified 
mortgage  exemjjtion  is  designed  to 
ensure  access  to  credit  in  rural  and 
nnderserved  areas  where  consumers 
may  he  able  to  obtain  credit  oidy  from 
a  limited  number  of  creditors.  Clue  way 
to  ensure  continued  access  to  credit  for 
these  consumers  is  to  reduce  and 
streamline  regulatory  recjuirements  for 
creditors  so  that  creditors  maintain 
l)artici])ation  in  or  enter  these  markets. 
One  method  by  which  this  can  he 
accomplished  is  by  having  one  .set  of 
retjuirements  that  are  consistent 
between  differing  regulatory  jmrposes. 
These  criteria,  since  they  are  identical 
in  TIEA,  can  he  ado|)ted  once  in  one 
section  of  Regulation  Z  and  referenced 
by  the  other  section. 

Accordingly,  the  Bureau  is  ailoj)ting 
§  l()2(1.43(f)(l)(vi)  to  require  the  creditor 
to  meet  the  satisfy  the  nujuirements 
stated  in  §  l()2(i.3.5(l))(iii)(A),  (B),  and 
(C),  adojhed  in  the  2013  Escrows  Final 
Ride,  in  order  to  originate  a  halloon- 
jiayment  qualifiiul  mortgage  under 
§  1020.43(f)(1).  Comment  43(f)(l)(vi)-l.i 
clarifies  that  the  Bureau  jmblishes 
annually  a  list  of  counties  that  qualify 
as  rural  or  underserved  in  accordance 
with  §  1020.3.'j(l))(2)(iii)(A).  The 
comment  further  clarifies  that  the 
Bureau’s  annual  determination  of  rural 
or  underserved  counties  are  based  on 
the  definitions  set  forth  in 
§  1020.3.'j(b)(2)(iv).  Comment 
43(f)(l)(vi)-l.ii  clarifies  that  the  creditor 
along  with  all  affiliates  must  not 
originate  more  than  .lOO  first  lien 


oxiMiiption  and  tla;  stniclun!  (if  tla;  morlgagii 
Uinding  iiidiislrv.  llui  dioico  (if  $2  hillion  in  a.ssats 
as  a  thnishold  for  purposos  of  lll.A  soclion 
12‘lC(b)(2)(li)  (loos  not  iniiily  that  a  tlirosbold  of  llial 
Ivpo  or  of  lliat  niagnitndo  would  lio  an  appropriato 
wav  to  distinguish  small  firius  for  othor  inirposos 
or  in  othor  industrios. 


transactions  during  the  jireceding 
calendar  year  in  accordance  with 
§  l()2(j.3.‘i(b)(2)(iii)(B).  Comment 
43(f)(l)(vi)-l.iii  clarifies  that  the  initial 
asset-size  thre.shold  for  a  creditor  is  .$2 
hillion  for  calendar  vear  2013  and  will 
bt;  ujidated  each  December  to  jniblish 
the  ajijtlicable  thre.shold  for  the 
following  calendar  year  in  at:cordance 
with§  1020.3.5(b)(2)(iii)(C).  The 
comment  ftirther  clarifies  that  a  creditor 
that  had  total  assets  below  the  thre.shold 
on  December  31  of  the  jireceding  year 
satisfies  this  criterion  for  jmrjio.se.s  of 
the  exemjition  during  the  current 
calendar  year. 

43(f)(2)  Po.st-Consummation  Transfer  of 
Balloon-Payment  Qualified  Mortgage 

As  noted  in  the  discussion  related  to 
jiaragrajih  (f)(l)(v)  above,  TILA  section 
129C(b)(E)(iv)  requires  that  the  lender 
keej)  balloon-jiayment  mortgages  in 
jiortfolio,  which  addressed  in  both  the 
Board’s  2011  ATR  Projiosal  and  2011 
Escrows  Projiosal  in  different  ways.  In 
light  of  the  differences  between  the  two 
ridemakings  and  in  particular  tin; 
imjiortant  ramifications  of  qualified 
mortgage  status  over  the  life  of  the  loan, 
however,  the  Bureau  believixs  that  it  is 
also  ajijirojiriate  for  this  final  rule  to 
contain  additional  safeguards 
concerning  jiost-consummation  sales 
that  are  not  jmrsuant  to  a  forward 
commitment  in  order  to  jirevent  gaming 
of  the  halloon-jiayment  (jualifiiul 
mortgage  exception.  As  noted  above,  the 
Board  had  jnojjosed  an  ajijiroach  under 
which  the  creditor  would  lose  its 
eligibilitv  to  originate  balloon-jiayment 
(jualified  mortgages  once  it  sold  any 
balloon-jiayment  mortgages.  Under  one 
alternative,  a  single  .sale  after  the 
effective  date  of  tlie  rule  woidd  have 
jiermanently  discjualified  the  crcxlitor 
from  invoking  the  (ixcejition,  while  the 
other  alt(;rnative  would  have 
disqualified  the  crcxlitor  from  invoking 
the  excejition  for  two  calendar  years. 

In  addition  to  the  comments  received 
on  the  Board’s  2011  E.scrows  Projio.sal 
related  to  the  forward  commitment 
nujuirement  discussed  in  jiaragrajih 
(f)(l)(v).  above,  two  trade  group 
commenters  and  one  industry 
commenter  indicated  that  the  second 
alternative  was  jireferahle,  but  urged  the 
Bureau  only  to  look  at  the  last  calendar 
year,  in.stead  of  the  current  or  jirior 
years.  Of  these  commenters.  one  trade 
grouj)  and  the  industry  commenter 
sugg(;.sted  adding  a  da  minimis  number 
of  jiermitted  transfers  of  balloon- 
jiayment  (jualified  mortgages.  One  trade 
grouj)  commenter  noted  that  the  statute 
requires  that  only  balloon-jjayment 
qualified  mortgages  he  kej)t  in  j)()rtf()li(). 
Another  trade  grouj)  commenter 
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questioned  the  impact  that  either  of  the 
Board’s  alternatives  would  have  on  a 
rural  creditors’  ability  to  sell  a  halloon- 
paynient  mortgage  if  the  creditor  was 
directed  to  do  pursuant  to  action 
recpiirements  of  j)rudential  regulators, 
such  as  a  jiromjjt  corrective  action 
notice. 

'rhe  Bureau  agrees  with  commenters 
that  the  first  alternative  would  work 
against  the  stated  purj)ose  of  the 
halloon-payment  (pialified  mortgage 
exemj)tion,  as  creditors  that  would  not 
(jualifv  would  forever  he  excluded  from 
this  exemption  in  the  future.  Over  time, 
this  would  further  reduce  the  creditors 
originating  halloon-payment  (lualified 
mortgages  and  thereby  reduce  the 
availability  of  credit  to  those  markets.  In 
addition,  the  Bureau  believes  the 
Board’s  second  alternative  mitigates  hut 
does  not  eliminate  these  difficulties. 
Under  the  second  alternative  the 
dis(|ualification  from  originating 
halloon-jiayment  (jualified  mortgages 
would  he  temporary  rather  than 
|)(!rmanent,  hut  even  so  creditors  who 
found  it  necessary  to  .sell  off  a  halloon- 
payment  mortgage  would  pay  a  steej) 
])ric(;  in  terms  of  their  ability  to 
originate  loans  in  the  future,  and  cnulit 
availability  would  be  negatively 
imjjacted.  (iommenters  that  supj)orted 
the  second  alternative  did  so  with  the 
stated  preference  for  the  second 
alternative  to  the  first,  instead  of  the 
re(iuirements  of  the  .second  alternative 
itself. 

The  Bureau  believes  these  concerns 
can  he  eliminated  or  reduced  by 
ju’oviding.  as  a  general  rule,  that  if  a 
l)alloon-payment  (jualified  mortgage  is 
sold,  that  mortgage  loses  its  status  as  a 
(jualified  mortgage,  but  the  creditor  do(^s 
not  lose  its  ability  to  originate  balloon- 
j)ayment  qualified  mortgages  in  the 
future.  The  ride  would  be  subject  to  four 
excejJtions  to  jiermit  a  balloon-jiayment 
(jualified  mortgage  to  be  sold  in 
narrowly  defined  circumstances  without 
losing  its  (jualified  mortgage  .status.  The 
first  excejjtion  would  allow  for  a  sale  to 
any  j)(;rs()n  three  years  after 
consummation:  this  would  require  the 
creditor  to  keej)  the  balloon-jiayment 
(jualified  mortgage  for  the  same  jieriod 
of  time  that  a  consumer  could  bring  a 
claim  for  violation  of  1020.43  under 
'flLA  .s(;cti()n  130(e).  This  facilitates 
managing  interest  rate  risk  by  selling 
.s(;as()ne(l  balloon-jiayment  (jualified 
mortgages,  but  (aicourages  resjionsible 
underwriting  becau.se  the  originating 
cnalitor  would  keej)  all  risk  of 
affirmative  claims  while  those  claims 
could  he  asserted.  The  .second 
exemjjtion  woidd  jiermit  creditors  to 
sell  to  other  qualifying  creditors,  which 
would  j)rovi(le  IRixibilitv  and 


consistency  with  the  jiortfolio 
iHKjuirement.  The  third  excejition  would 
address  the  need  of  cnalitors  to  sell 
loans  to  coinjily  with  nujuirements  of 
jirudential  regulators,  conservators, 
receivers  and  others  who  hav(!  the 
resjjonsibility  to  ensure  creditors  are 
ojierating  within  the  bounds  of  the  law. 
The  fourth  exemjition  addres.ses 
changes  in  the  ownershij)  of  the  creditor 
itself,  so  that  the  balloon-jiayment 
(jualified  mortgages  held  by  the  cnulitor 
do  not  lo.se  their  qualified  mortgage 
status  solely  because  of  the  change  in 
ownershij)  of  the  creditor. 

Accordingly,  the  Bureau  is  a(loj)ting 
§  l()2().43(i)(2)  to  require  a  creditor  to 
retain  a  balloon-jiayment  (jualified 
mortgage  in  its  j)ortfolio,  otherwise  the 
ball()()n-j)ayment  (jualified  mortgage 
will  no  longer  be  a  (jualified  mortgage, 
with  four  excej)ti()ns  as  .set  forth  above. 
Comment  43(f)(2)-l  clarifies  that 
creditors  must  generally  hold  a  balloon- 
j)ayment  (jualified  mortgage  in  j)ortf()li(). 
subject  to  four  excej)tion.s.  Comment 
43(f)(2)-2  clarifies  that  the  four 
excej)ti()n.s  aj)j)ly  to  all  subse(juent 
transfers,  and  not  just  the  initial  transfer 
of  the  hall()on-])ayment  (jualified 
mortgage,  and  j)rovi(ies  an  examj)le. 
Comment  43(f)(2)(i)-l  clarifies  the 
aj)j)licati()n  of  the  excejition  relating  to 
transfers  of  the  ballo()n-j)ayment 
(jualified  mortgage  three  years  or  mon; 
after  con.summation.  Comment 
43(f)(2)(ii)-l  clarifies  the  ajijilication  of 
the  exemj)tion  relating  to  the  transfer  of 
a  balloon-j)ayment  (jualified  mortgage  to 
a  creditor  that  meets  the  nujuirements  of 
§  l()2().43(f)(l)(vi).  Comment 
43(f)(2)(iii)-l  clarifies  the  application  of 
the  exemjjtion  related  to  the  transfer  of 
a  ballo()n-j)ayment  (jualified  mortgage 
j)ursuant  to  the  requirements  of  a 
suijervisorv  regulator  and  j)rovi(les  an 
examj)le.  Comment  43(n(2)(iv)-l 
clarifies  the  apj)lication  of  the 
exemj)tion  related  to  the  transfer  of  a 
halloon-jjayment  (jualified  mortgage  as  a 
result  or  the  merger  or  sale  of  the 
creditor  and  jjrovides  an  examjjle. 

43(g)  Prej)ayment  Penalties 

As  discussed  above  regarding 
treatment  of  i)rej)ayment  j)enalties 
under  the  j)oints  and  fees  te.st  for 
(jualified  mortgages  and  for  high-cost 
loans  under  HOEPA  in  §  102().32(b)(l ) 
and  the  definition  of  j)rej)ayment 
j)enalty  under  ^  l()2().32(b)(()),  the  Dodd- 
Frank  Act  restricts  j)rej)ayment 
j)enalties  in  a  number  of  ways.  Section 
1()2(). 43(g)  imj)lement.s  TILA  section 
129C(c),  which  establishes  general 
limits  on  j)rej)ayment  j)enalties  for  all 
residential  mortgage  loans.  Sj)ecifically, 
TILA  .section  1 29C(c)  j)rovi(les  that: 


•  Only  a  (jualified  mortgage  may 
contain  a  i)rej)ayment  j)enalty: 

•  A  (jualified  mortgage  with  a 
I)rei)ayment  jumalty  may  not  have  an 
adju.stable  rate  and  may  not  have  an 
annual  j)ercentage  rate  that  exceeds  the 
threshold  fora  higher-j)rice(l  mortgage 
loan: 

•  The  j)rej)ayment  i)enalty  may  not 
exceed  three  i)ercent  of  the  outstanding 
balance  during  the  first  year  after 
consummation,  two  j)ercent  during  the 
second  year  after  consummation,  and 
one  j)ercent  during  the  third  year  after 
consummation: 

•  There  can  be  no  j)rej)ayment 
I)enalty  after  the  end  of  the  third  year 
after  consummation:  and 

•  A  creditor  may  not  offer  a  consumer 
a  loan  with  a  j)rej)ayment  penalty 
without  offering  the  consumer  a  loan 
that  does  not  include  a  j)rej)ayment 
I)enalty. 

Taken  together,  the  Dodd-Frank  Act’s 
amendments  to  TILA  relating  to 
j)rej)ayment  j)enalties  mean  that  most 
closed-end,  dwelling-secured 
transactions:  (1)  May  j)r()vi(le  fora 
j)rej)avment  j)enaltv  onlv  if  the 
transaction  is  a  fixed-rate,  (jualified 
mortgage  that  is  neither  high-cost  nor 
higher-jjriced  under  §§  1()2().32  and 
1()2().3.'):  (2)  may  not,  even  if  janinitted 
to  i)rovi(le  for  a  j)rej)ayment  j)enaltv, 
charge  the  jjenalty  more  than  three  years 
following  consummation  or  in  an 
amount  that  exceeds  two  j)ercent  of  the 
amount  j)rej)ai(l:  and  (3)  may  be 
required  to  limit  any  i)enalty  even 
further  to  comj)ly  with  the  j)()ints  and 
fees  limitations  for  (jualified  mortgages, 
or  to  .stay  below  the  j)oints  and  fees 
trigger  for  high-cost  mortgages.  Section 
1()2(). 43(g)  now  reflects  these  j)rincij)les. 

The  Board  j)roi)osal  imj)lemented 
TILA  section  129G(c)  in  §226. 43(g) 
without  significant  alteration,  excej)t 
that  under  proj)ose(l  §  226.43(g)(2)(ii), 
the  Board  j)r()j)osed  to  aj)j)ly  the 
j)ercentage  tests  outlined  in  the  .statute 
to  the  amount  of  the  outstanding  loan 
balance  j)rej)ai(l,  rather  than  to  the 
entire  outstanding  loan  balance,  to 
jji'ovide  tighter  restrictions  on  the 
j)enalties  allowed  on  j)artial 
j)rej)ayments. 

Uommenters  generally  suj)j)()rte(l  the 
Board’s  j)roi)()sal,  though  .some  indu.strv 
commenters  exj)res.se(l  concern  that 
limitations  on  j)repayment  i)enalties 
would  reduce  j)rices  on  the  sale  of 
mortgages  in  the  secondary  market  due 
to  increased  j)rej)ayment  risk.  Gonsumer 
advocates  generally  suj)j)orted  limiting 
I)rei)ayment  penalties,  as  described  by 
amended  TILA  section  129G(c),  as  an 
imj)()rtant  element  in  ensuring 
affordability.  Other  industry 
commenters  exjjressed  concern  that 
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.such  a  limitation  on  the  iinjjosition  of 
jnepaymont  penalties  would  lead  to 
fewer  creditors  conditionally  waiving 
closing  costs,  noting  that  this 
implication  might  limit  access  to  credit. 

At  least  one  indu.stry  commenter  argucKl 
that  the  Board's  propo.sal  to  limit 
j)re])ayment  jjcmalties  was  too  broad  in 
.scope;,  stating  the  legislative  hi.storv 
demonstrated  that  the  true  target  of  the 
pre])ayment  ])enalty  prohibition  e)f  TILA 
section  129(i(c)  was  limited  to 
mortgages  with  teas(;r  rates  and/or 
balloon  pavments  and  to  protect 
suhjjrime  consumers,  not  those 
consumers  who  chose  a  product  with  a 
lower  inten;st  rate  in  exchange  for  a 
pre])ayment  penalty  jirovision.  The 
Bureau  does  not  find  this  argument 
persuasive,  given  the  plain  language  of 
amended  TILA  section  129C(c). 

After  review,  the  Bureau  is  ado])ting 
most  of  the  Board’s  propo.sal,  although 
as  di.scussed  below  the  Bureau  is 
altering  the  prepayment  limitation  in 
the  first  year  after  consummation  to 
reflect  the  se])arate  limitations  enacted 
in  sections  1431  and  1432  of  the  Dodd- 
Frank  Act,  regarding  high-co.st 
mortgages. 

.Scope;;  R(;v(;rs(;  Mortgages  and 
Tem])orary  Loans 

.Section  1028. 43(g)  implements  TILA 
.section  129Ci(c),  which  a])])lies  to  a 
“residential  mortgage  loan,”  that  is,  to  a 
consumer  credit  transaction  secured  by 
a  dwelling,  including  any  real  i^roperly 
attached  to  the  dwelling,  other  than  an 
o])en-end  credit  plan  or  a  transaction 
.secured  by  a  consumer’s  interest  in  a 
timeshare  jdan.  .See  TILA  section 
103(cc)(.'j).  (ion.sequently,  the  regulation 
refers  to  “covered  transaction,”  which 
as  defined  in  §  1020.43(h)(1)  and 
discussed  further  in  the  section-hy- 
section  analysis  of  1020.43(a)  excludes 
open-end  credit  plans  and  transactions 
secured  by  timeshares  from  cov(;rage 
consistent  with  statutory  exclusions. 

1  lowever,  neither  the  definition  of 
“residential  mortgage  loan”  nor  the 
TILA  section  129C(c)(l)  prepayment 
])(;nalty  jjrohihition  excludes  revi;rse 
mortgages  or  temporary  or  “bridge” 
loans  with  a  term  of  12  months  or  less, 
such  as  a  loan  to  finance  the  j)urchase 
of  a  new  dwelling  where  the  consumer 
plans  to  sell  a  current  dwelling.  .See 
TILA  sections  l()3(cc)(.'5),  129C(a)(8), 
129ti(c).  Moreover,  hecau.se  under  LILA 
.section  129C(c)(l)(A),  only  a  (jualified 
mortgage  may  have  a  jjrepayment 
])(;nalty  and  reverse  mortgag(;s  and 
tem])orary  loans  are  excluded  from  the 
ahility-to-repay  and  (lualified  mortgage 
r(;(iuirement.s  of  the  Dodd-Frank  Act 
(and  thus  may  not  he  (lualified 
mortgages),  j)repayment  penalties  would 


not  he  jiermitted  on  either  product 
ah.sent  further  accommodation. 

The  Board  proposal  sought  comment 
on  whether  further  provisions 
addressing  the  treatment  of  reverse 
mortgages  w(;r(;  warranted.  Bec;au.s(; 
rev(;rse  mortgages  are  not  subject  to  the 
ahility-to-repay  re(iuir(;ment.s,  the  Board 
did  not  ])ropo.se  to  define  a  categorv  of 
closed-end  rever.sc;  mortgages  as 
(jualified  mortgages,  though  it  sought 
comment  on  the  ])os.sil)ility  of  using  its 
authority  to  do  so,  given  that  (iualifi{;d 
mortgage  status  affects  both  ai)|)lication 
of  the  Dodd-Frank  Act  ])rej)ayment 
|)enalty  jirovisions  and  certain 
j)rovisions  concerning  securitization 
and  “(|ualifi(;d  r(;sidential  mortgages.” 
.See  TILA  s(;ction  129(i(h)(2)(A)(ix)  and 
(t))(3)(B).>'>->  The  Board  specifically 
r(;(|uested  comment  on  whether  si)ecial 
rules  should  he  created  to  j)ermit  certain 
reverse  mortgages  to  have  jjrejjayment 
|)enalties.  In  jjarticular,  the  Board 
sought  comment  on  how  it  might  cr(;ate 
criteria  for  a  “(iualifii;d  mortgage” 
reverse  mortgage;  that  would  he; 
consistent  with  the  ])ur])os(;s  of 
epialified  mortgage;.s  under  LILA  .section 
129C(h),  and  r(;(|U(;.ste(l  any  su])])orting 
data  on  the  i)r(;i)ayment  r:>t(;.s  for  reverse 
mortgiiges. 

(Consumer  a(lv()cate;s  g(;ne;rally 
sujjjjorted  the  Board’s  j)r()|)().sal  to  ajjjjly 
the;  j)r(;])aynu;nt  i)(;nalty  r(;(juire;m(;nt.s  to 
r(;ve;rse  mortgages,  and  industry 
commenters  did  not  ()l)je;(:t.  Moreover, 
commenters  did  not  jiroviele  data  or 
other  advocacy  to  r(;iut(;  the  Board’s 
r(;a.soning  for  including  r(;ver.se 
mortgages  within  the  scojk;  of 
§  l()20.43(g);  (1)  That  the  e)V(;rwh(;lming 
majority  of  reverse  mortgages  being 
originated  in  the  current  market  are; 
insur(;d  by  the;  FHA,  which  (l()e;s  not 
allow  r(;ve;r.se  mortgagees  to  contain 
jereejeayment  jeenalties;  and  (2)  eixcluding 
“(jualified”  reeverse  mortgagees  from 
coverage  of  thee  jerejeayment  jeeenalty 
jerohihition  would  not  he  niecessary  or 
ajejerojeriatee  to  effectuate  thee  jeurjeosees  of 
TILA  seection  129C,  ah.seent  an  articulated 
reeason  why  such  exclusion  woidel 
“assure  that  consumers  are  offered  and 
reeceive  residential  mortgagee  lo.ens  on 
terms  that  reeasonahly  affect  their  ability 
to  rejeay  the  loans  and  that  are 
undeerstandahle  and  not  unfair, 
(leec(ej)tivee,  or  abusive.”  .SeeeeTlLA  seection 
129B(a)(2). 

While  the  Board  did  not  sjeeecifically 
seeek  commeent  with  reesjeeect  to  whether 
further  jerovisions  addreessing  the 
treeatment  of  bridge  loans  undeer 


()|)(!n-(:n(l  crwlil  plan.s  im;  hxcIiuIihI  from  tho 
(loiinition  of  "ni.sidontial  morlf^ago  loan."  and  thus 
opmi-oiul  rovor.so  morlgai’os  am  not  subjoci  to  flu; 
pmpayinont  ponalty  napiimmont.s  undor  Tll.A 
.soction  f2!K;(t:).  IILA  soclion  l():t(c:(:)(,'>). 


§  1020. 43(g)  were  warranted, 
commenteers  neveertheleess  discu.sseed  thee 
interseection  of  bridge  loans  and 
j)reej)aymeent  jeenaltiees.  As  discussed  in 
thee  .seection-hv-seection  analysis  of 
§  1()20.32(1))(0),  some  indu.strv 
commeenteers  exjerees.sed  concern  that  the 
availability  of,  or  cost  of,  con.struction- 
to-jeeermaneait  loans  might  suffer,  should 
thee  rule  restrict  thee  jeeerniissihlee 
jerejeaymeent  jjeenalty  chargees  leevieed  by  a 
creditor  if  a  consumer  doees  not  conveert 
thee  construction  loan  into  a  jeermanent 
loan  with  the  .same  creeditor  within  a 
specified  time  pterioel.  As  discu.sseed  in 
the  seection-hv-seection  analysis  of 
§  1020. 32(h)(0),  some  commeenteers  may 
have  been  mistaken  with  resjeeeeet  to 
wheetheer  certain  feees  were,  in  fact,  a 
jerejeaymeent  jeenalty.  To  the  extent  fees 
charged  ley  a  bridge  leean  are  a 
jereejeayment  jeenalty,  however,  they  are 
jerohileited  as  eef  the  eeffeectivee  date. 
Aeeceerding  tee  §  1020.43(a)(3)(iii),  thee 
coiestruction  jehasee  eef  a  ceen.struction-to- 
jeermanent  leean  cannot  lee;  a  ejualifi(;(l 
mortgagee,  and  thus  under 
§  1020.43(g)(l  )(ii)(B)  such  a  loan  canneet 
include  a  jerejeaymeent  jeenalty. 
Ceenstructieen-tee-jeeermanent  beans  are 
discu.sseed  in  meere  deetail  in  thee  seectieen- 
ley-.sectieeie  analysis  of  §  1020.43(a). 

Acceerdingly,  the  Bureau  is  finalizing 
thee  rule  at  this  time  without  sjeeecial 
jereevisieens  tee  eetherwise  alter  the  geneeral 
.sceejee  eef  this  rule,  as  discussed  in  the 
.seectieen-ley-seection  analysis  eef 
§  1020.43(a),  such  as  ley  allowing  the 
ajejelicatieen  of  jerejeaymeent  jeenaltiees  feer 
either  reverse  meertgagees  eer  tenijeeerary 
loans.  Thee  Bureeau  may  reevisit  thee  i.ssue 
in  sule.seeejuent  years,  either  as  jeart  of  a 
future  rideemaking  to  evaluate 
ajejelicatieen  eef  all  title  XIV  reeejuiremeents 
tee  reverse  mortgages  eer  as  jeart  eef  thee 
five-year  review  eef  significant  ridees 
reeejuireed  under  .seection  1022((i)  eef  the 
Dodd-Frank  Act. 

43(g)(1)  When  Permitted 

TILA  seection  129r,(c)(l)(A)  jerovidees 
that  a  covered  transaction  must  met 
include  a  jeenalty  feer  jeaying  all  or  jeart 
eef  the  jerincijeal  balance  before  it  is  due 
unless  thee  transaction  is  a  (jualified 
meertgagee  as  defined  in  TILA  .seectieen 
129(;(le)(2).  TILA  .seectieen  129(;(c)(l)(B) 
further  ree.stricts  thee  range  eef  ejualifieed 
neeert gages  een  which  jerejeaymeent 
jeenaltiees  are  jeermitted  ley  excluding 
(jualified  mortgagees  that  have  an 
adjustalele  rate  eer  that  meet  the 
thresholds  for  “higheer-jericeed  mortgage 
loans”  leeecause  their  APRs  exceeed  the 
average  jerimee  eeffeer  rate  feer  a 
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eoinparahle  transaction  by  a  specified 
niiinl)er  of  percentage  j)oints."‘'> 

To  implement  'I'lL.A  section 
12tK'(c)(l),  the  Board  |)ropose(l 
§  22().4;t(g)(l ).  which  provided  that  a 
covennl  transaction  may  not  include  a 
prepayment  penalty  unless  the 
j)rej)ayment  penalty  is  otherwise 
permitted  hy  law.  and  the  transaction: 

(1)  Has  an  APR  that  cannot  increase 
after  consummation;  (2)  is  a  (pialiried 
mortgage,  as  defined  in  §22(j.4;i(e)  or  (f); 
and  (2)  is  not  a  higher-jjriced  mortgage 
loan,  as  defined  in  §  22(j.4.'j(a).  The 
Board  proj)o.s(!d  under  t?  22(i.43(g)(l  )(i) 
that  a  j)rej)ayment  penalty  must  he 
otherwise  j)ermitted  hy  applicahh;  law. 
The  Board  reasoned  that  TILA  .section 
12‘)(](c)  limits,  hut  does  not  sjjecifically 
authorize,  including  a  prejiaymeiit 
penalty  with  a  covered  transaction. 

Thus.  TILA  section  12(Ki(c)  does  not 
override  other  apjjlicahle  laws,  such  as 
.State  laws,  that  may  he  more  restrictive 
with  respect  to  jirepayment  penalties,  so 
a  j)repayment  penalty  woidd  not  lx; 
permitted  if  otherwise  |)rohihited  hy 
a|)piicahle  law.  This  aj)j)roach  is 
consistent  with  prepayment  j)enalty 
riHiuirements  for  high-cost  mortgages 
under  ^  l()2(i.32(d)(7)(i)  and  higher- 
priced  mortgage  loans  under 
S  l()2(>.:L'5(h)(2)(i). 

The  Board  ])roposed 
S  22(i.43(g)(l  )(ii)(A)  to  interi)n!t  the 
.statutory  language  to  ajjplv  to  covered 
transactions  for  which  the  Al’R  may 
increa.se  after  consummation.  This 
regulatory  language  is  consistent  with 
other  uses  of  "variahle-rate”  within 
Regulation  Z.  such  as  comment 
17{c){l)-11.  which  provides  examples  of 
variahle-rate  transactions. 

.Some  consumer  ailvocates  did  not 
support  the  Board’s  proposal,  arguing 
that  for  certain  mortgages  (sjjecifically 
stt!p-rat(;  mortgages)  the  interest  rate  can 
increase  after  consummation  without 
affijcting  the  APR.  These  comment(;rs 
argued  that  the  purj)ose  of  TILA  section 
129(i(c)(1)(B)(i)  is  to  avoid  allowing  a 
creditor  to  lock  a  consumer  into  a  rising- 
cost  mortgage  via  a  jjrepayment  penalty 
and  a  rising  interest  rate.  Consumer 
groups  exj)r(!s.sed  concern  that  a 
consumer  might  become  “trapped”  hy  a 
prepayment  penalty  on  the  one  hand. 


’'•  ‘Till!  ii|)|)licuil)t(!  .Al’K  lliii;sii()l(l  (l(!|)<rii(ls  on 
\vln!llii!r  ii  lirsi  litni  or  sulxirdin.ilc!  licni  sijcnnrs  IIk; 
transaction  and  wliotlior  or  not  ttn;  transaction's 
original  principal  oi>lij>ation  lixcoixls  tin;  inaxinunn 
principal  obligation  lor  a  loan  idif'ilib!  for  pnrclias(! 
bv  I-'roddii!  Ma(..  that  is.  wluttiKT  or  not  tbo  covcirod 
transaction  is  a  "jinnlMi"  loan.  .Spccitlcallv.  tbo  Al’K 
tbn^sliold  is;  (1)  I.S  |>i!n:i!ntaao  points  above  tin; 
avoraao  prinio  olb^r  rate,  tor  a  first-lifiii.  non- 
"jiiinlMi"  loan:  (2)  2..t  porc«!nla<5<!  points  above;  tin; 
avi;ra}>i;  prime  oiler  rate,  lor  a  lirst-lien  "jumlK)" 
loan:  and  (;<)  ;t..5  perc(;ntaae  |>oints  above  the 
avt:ra}>(!  prime  otter  rate,  lor  a  snbordinat(;-lien  loan. 


and  a  rising  interest  rate  on  the  other. 

'file  Bureau  does  not  find  this  iirgument 
jiersuasive.  'I'lLA  .section  12‘)(i(l)(B)(i) 
prohibits  a  transiit;tion  with  “an 
adjustable  ratt;"  from  including  a 
j)rej)ayment  penalty.  Long.standing  ruhis 
undttr  Regulation  Z  for  closttd-end 
transactions  generally  cafttgorize 
tran.sacfions  ha.sed  on  the  po.ssihilitv  of 
AI’R  changes,  rather  than  intttresf  rate 
changes. This  di.sfinction  is  ntlevant 
because  covered  transactions  may  have 
an  APR  that  cannot  increase  after 
consummation  even  though  a  specific 
interest  rate,  or  payments,  may  ineniase 
aft(!r  consummation.  For  example,  the 
APR  for  a  “step-rate  mortgage”  without 
a  variahle-rate  feature  does  not  t:hange 
after  consummation,  because  the  rates 
that  will  apply  and  the  periods  for 
which  they  will  ajiply  are  known  at 
consummation.  .See  §  l()2().18(s)(7)(ii) 
(defining  “step-rate  mortgage"  for 
]nir])o.ses  of  tran.saction-spec;ific  intere.st 
rate  and  i)ayment  disclosures),  'riuis,  the 
danger  ol  an  interest  rate/prepayment 
j)(;nalty  “trap"  is  mitigated  in  a  stej)-rate 
loan  Ixicause  the  consumer  knowledge 
of  tlie  exact  j)ayments  to  ex])ect  each 
month  for  the  38  months  following 
consummation  during  which  a 
])repaymenf  penalty  might  apply.  The 
llureau  therefon;  is  adopting 
l()2().43(g)(l)(ii)(A)  as  ])ro]K)sed.  A 
fix(!d-rafe  mortgage  or  a  stei)-rate 
mortgage  therefore  may  have  a 

prei) ayment  jienalty,  hut  an  adjustable- 
rate  mortgage  may  not  have  a 

prej) ayment  penalty.  .See 
l()2(i.lH(s)(7)(i)  through  (iii)  (defining 

“fixed-rate  mortgage.”  “step-rale 
mortgage.”  and  “adjustable-rate 
mortgage”). 

Balloon-Payment  Mortgages 

Under  TILA  section  129(](c)(l  )(A).  a 
covered  transaction  may  not  include  a 
prepayment  penalty  unless  the 
transaction  is  a  qualified  mortgage 
luifler  3’ILA  section  12t)C(h)(2).  The 
Board  jiropo.sed  to  implemmit  TILA 
.section  1 29C(c)(l )(A)  in 
^  22().43(g)(l)(ii)(B)  and  noted  that, 
under  section  129(;(h)(2)(e),  a  cov(;red 
tran.saction  with  a  balloon  payment  may 
he  a  qualified  mortgage  if  the  creditor 
originates  covtued  transactions 
primarily  in  “rnral”  or  “nnd(;r.s(!rved” 
anuis,  as  discn.ssed  in  detail  above  in  the 
seclion-hy-section  analysis  of 
§  ll)2(i.43(f);  thus,  a  consumer  could 
face  a  prepayment  |)enalty  if  the 


"•'•SotK  c.f;..  i?  l()2(i.lK(l)  (rctiiiirii)};  disclosures 
ro^.irdiiiK  Al’K  inci(;iis(;s).  S  1()2().  lK(.s)(7)(i)  throu^b 
(iii)  (ciitogoi'i/.ing  disclosiiros  lor  piirpo.sos  ol 
inlorosi  nito  and  pavinoiil  disclosures). 

(i  102(>.;<(i(e)(2)(i)  and  (ii)  (cat(;gorizing  transactions 
for  |)urposes  of  tbe  sale  barber  for  tin;  anti-steering 
r(;(|uireni(;nt  under  S  102(i.:i(i(e)(l)). 


consumer  altem])t.s  to  refinance  out  of  a 
hiilloon-]jaym(mt  (lualified  mortgage 
before  the  balloon  iiayment  is  due.  The 
Board  solicited  comment  on  whether  it 
wottld  he  apj)roj)riate  to  ti.se  its  legal 
tuithority  under  TILA  sections  lO.'j(a) 
and  12()B(e)  to  provide  that  a  h.illoon- 
])iiym(!nt  (|ualified  mortgage  may  not 
liiive  a  ])repayment  penalty  in  any  c:ise. 
Most  counnenters  generally  su])])orted 
the  Board's  dec;ision  not  to  extend  the 
prepayment  penalty  ban  to  all  halloon- 
ixiyment  loans,  noting  the  need  for  such 
financial  jtroducts  in  rural  and 
under.served  areas.  In  light  of  the  acce.ss 
concerns,  the  Bureau  declines  to 
exerci.se  its  exception  authority  under 
TILA  sections  l(),'i(a)  and  12nB(e)  to  add 
a  blanket  prohibition  of  prepayment 
penalties  for  all  halloon-jjayment  loans. 
Accordingly,  the  Bureau  is  ado])ting 
4}  1()2(L43(g)(l)(ii)(B)  as  jtrojjosed.  The 
Bureau  will  continue  to  monitor  the  u.se 
of  hitlloon-jiayment  qualifieil  mortgages 
iind  their  use  of  j)re])ayment  penalties. 

Threshold  for  a  Higher-Priced  Mortgage 
Loan 

Under  TILA  section  12()U(c)(l)(B),  a 
covered  transaction  mav  not  include  a 
])re])ayment  ])enalty  unless  the 
transaction’s  APR  is  below  the  specificul 
thrcishold  for  “higher-])riced  mortgage; 
loans.”  As  discus.setl  above,  tho.se 
thresholds  are  determined  by  reference 
to  the  a])])licahle  average  ])rime  offer 
rate.  The  Board  proposed  under 
§  22().43(g)(l)(ii)(C)  that  a  creditor 
would  determine  whether  a  transaction 
is  a  higher-priced  mortgage  loan  based 
on  the  tran.saction  coverage  rate  rather 
than  the  APR,  for  pur])oses  of  the 
prepayment  penalty  re.striction,  because 
APRs  are  based  on  a  broader  set  of 
charges,  including  some  third-party 
charges  such  as  mortgage  insurance 
])remiums,  than  average  prime  offer 
rates.  The  Board  exjiressed  a  concern 
that  using  the  APR  metric  jiosed  a  risk 
of  over-inclusive  coverage  beyond  the 
suhprime  market  and  instead  jirojiosed 
using  the  transaction  coverage  rate. 

In  August  2012.  the  Bureau  extended 
the  notice-and-c;omment  period  for 
comments  relating  to  the  proj)osed 
adoption  of  the  more  inclusive  finance 
charge,  including  the  tran.saction 
coverage  rate.  At  that  time,  the  Bureau 
noted  that  it  would  not  he  finalizing  the 
more  inclusive  finance  charge  in 
lanuary  2013.  .See  77  FR  .'54843  (.Se])t.  0. 
2012).  The  Bureau  therefore  does  not 
address  in  this  rulemaking  the 
numerous  public  comments  that  it 
received  concerning  the  proi)osed 
alternatives  for  the  APR  coverage  test. 
The  Bureau  instead  will  address  such 
comments  in  connec:tion  with  its 
finalization  of  the  2012  TILA-RF.SPA 
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Integration  Proposal,  tluis  njsolving  that 
issue  together  witli  the  Bureau’s 
(letermiuatiou  wliether  to  adopt  the 
more  inclusive  finance  cliarge.  The 
Bureau  is  thus  a(lo])ting  the  definition  of 
a  lngher-])riced  loan  as  defined  in 
^  l()2().3.'5(a),  which  corresponds  to  the 
thresholds  specified  in  TlhA  section 
129C(1)(B)(ii). 

43(g)(2)  Limits  on  Bre|)ayment  Penalties 

TILA  section  12?)(;(c)(3)  provides  that 
a  i)repayment  penalty  may  not  he 
imposed  more  than  three  years  after  tin; 
covered  transaction  is  consummated 
and  limits  the  maximum  amount  of  the 
pre])ayment  penalty.  Sjjecifically,  TILA 
■section  129C(c)(3)  limits  the 
prepayment  penalty  to  (1)  three  percent 
of  the  outstanding  principal  balance 
during  the  first  year  following 
consummation;  (2)  two  percent  during 
the  second  year  following 
consummation;  and  (3)  one  perf:ent 
during  the  third  year  following 
consummation. 

The  Board’s  pro])osed  §  228. 43(g)(2) 
was  suh.stantially  similar  to  TILA 
section  129C(c)(3)  except  that  the  Board 
j)ropo.sed  to  determine  the  maxinunu 
penalty  amount  by  applying  the 
])(;rcentages  established  in  the  statute;  to 
the  amount  of  the  outstanding  loan 
balance  j)rej)aid.  rather  than  to  the 
entire  outstanding  loan  balance.  The 
Be)ard  reasoned  that  calculating  the 
maxinunu  jjrepayment  penalty  based  ou 
the  amount  of  the  ont.staudiug  loan 
balance  that  is  jjrepaid,  rather  than  the 
entire  outstanding  loan  balance,  would 
effectuate  the  purposes  of  I’lLA  section 
129C(c)  to  facilitate  partial  (and  full) 
j)repayment  by  more  strictly  limiting  the 
amounts  of  jjrepayment  j)(;nalties 
imposed. 

The  Board  noted  in  its  projjosal  that 
under  IIOEPA  as  amemled  by  the  Dodd- 
I’rank  Act,  TILA  .section 
1()3(hh)(l)(A)(iii)  now  defines  a  “high- 
cost  mortgage”  as  any  loan  secured  by 
the  consumer’s  principal  dwelling  in 
which  the  creditor  may  charge 
jorepaymeut  fees  or  ]jenalti(;s  mon;  than 
38  months  after  the  closing  of  the 
transaction,  or  in  which  the  fees  or 
j)enalties  exceed,  in  the  aggregate,  more 
than  two  jjercent  of  the  amount  prepaid. 
Moreover,  nnd(;r  am(;nded  TILA  section 
129(c)(1),  high-cost  mortgages  are 
])rohihited  from  having  prepayment 
p(;nalties.  Accordingly,  any  j)repayment 
penalty  in  exce.ss  of  two  percent  of  the 
amount  ])re))aid  on  any  closed-end 
mortgage  would  both  trigger  and  violate 
HOEBA’s  high-cost  mortgage 
protections.  The  Board  did  not  j)roj)ose 
to  im])lement  these  limitations  on 
juejiayment  jjenaltiesin  §  228.43(g)(2). 
l)ut  did  .solicit  comment  on  whether  the 


j)ropo.sed  text  .should  he  modified  to 
incorporate  the  limitation  of 
prei)ayment  penalty  amounts  to  two 
percent  of  the  amount  j)rej)aid,  as 
jji'ovided  under  TILA  .sections 
l()3(l)h)(l)(A)(iii)  and  129(c)(1).  The 
Board  al.so  solicited  comment  on 
whether  to  adopt  some  other  threshold 
to  account  for  the  limitations  on  points 
and  fees,  including  prepayment 
])enaltie.s.  to  satisfy  the  requirements  for 
“(pialified  mortgages,”  under  TILA 
section  1 29(i(l))(2)(A)(vii)  and  projjosed 
(?228.43(e)(2)(iii). 

The  Bureau  did  not  receive  significant 
comment  ou  the  proposed  adju.stment  of 
determining  the  maximum  j)enalty 
amount  by  applying  the  percentages 
established  in  the  statute  to  the  amount 
of  the  outstanding  loan  balance  prepaid, 
rather  than  to  the  entire  ontstamliug 
loan  balance,  and  therefore  is  adopting 
§  1028. 43(g)(2)  to  mea.sure  prepayment 
jjeualties  using  the  outstanding  loan 
balance  prepaid,  as  pro})osed.  The 
Bureau  is  making  this  adjustment 
pursuant  to  its  authority  under  'I'lLA 
section  l()5(a)  to  i.ssue  regulations  with 
such  requirements,  classifications, 
differentiations,  or  other  ])rovisions,  and 
that  provide  for  such  adjustments  and 
exceptions  for  all  or  any  class  of 
tran.sactions,  as  in  the  judgment  of  the 
Bureau  are  nec(;ssary  and  proper  to 
effectuate  the  juirposes  of  TILA,  to 
|)revent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance 
therewith.  For  instance,  the  Bureau 
believes  that  it  would  he  inconsistent 
with  congressional  intent  to  strong 
disfavor  and  limit  prepayment  penalties 
for  the  Bureau  to  allow  creditors  to 
charge  one  or  two  percent  of  the  entire 
outstanding  loan  balance  every  time  that 
a  consumer  jjays  even  a  slightly  greater 
amount  than  the  recjiured  monthly 
j)ayment  due. 

The  Bureau  did  not  receive  significant 
comment  on  how  to  resolve  the  differing 
prepayment  thresholds  for  high-cost 
mortgages  and  (jualified  mortgages,  as 
described  by  the  Board.  But  the  Bureau 
believes  that  it  is  imperative  to  provide 
clear  guidance  to  creditors  with  respect 
to  all  new  limitations  on  prepayment 
j)enalties  in  dwelling-.secured  credit 
tran.sactions,  as  im])o.sed  by  the  Dodd- 
Frank  Act.  As  not(;d  by  tin;  Board,  new 
TILA  .section  129(',(c)(3)  limits 
])repayment  penalties  for  fixed-rate, 
non-higher-priced  (jualified  mortgages 
to  three  percent,  two  ])ercent.  and  one 
l)ercent  of  the  outstanding  loan  balance 
prepaid  during  the  first,  second,  and 
third  years  following  consummation, 
respec:tively.  However,  amended  TILA 
sections  l()3(hh)(l)(A)(iii)  and  129(c)(1) 
for  high-cost  mortgages  effectively 
jn'ohihit  prepayment  penalties  in  exce.ss 


of  two  percent  of  the  amount  prepaid  at 
any  time  following  consummation  for 
mo.st  credit  transactions  secured  by  a 
consumer’s  princi})al  dwelling  by 
providing  that  HOEFA  protections 
(including  a  ban  on  prepayment 
j)enaltie.s)  apply  to  mortgage  loans  with 
prepayment  j)enaltie.s  that  exceed  two 
percent  of  the  outstanding  loan  balance 
prepaid.  'I’he  Bureau  concludes  that,  to 
comply  with  both  the  high-cost 
mortgage  provisions  and  the  qualified 
mortgage  j)rovisions.  creditors 
originating  mo.st  closed-end  mortgage 
loans  secured  by  a  consumer’s  principal 
dwelling  would  need  to  limit  the 
preijayment  penalty  on  the  tran.saction 
to;  (1)  No  more  than  two  percent  of  the 
amount  prepaid  during  the  first  and 
second  years  following  consummation, 
(2)  no  more  than  one  percent  of  the 
amount  jjrepaid  during  the  third  year 
following  consummation,  and  (3)  zero 
thereafter. 

Accordingly,  the  Bureau  is  modifying 
the  final  rule  to  reflect  the  two  pert:ent 
c:ap  impo.sed  by  the  Dodd-Frank  Act 
amendments  to  HOEFA.  As  adopted  in 
final  form,  §  1028. 43(g)(2)  amends  the 
maximum  ))repayment  penalty 
threshold  for  (|ualified  mortgages  during 
the  first  year  following  consummation, 
specified  as  three  percent  in  TILA 
section  1290(c).  to  two  percent,  to 
reflect  the  interaction  of  the  (iualifi(;d 
mortgage  and  HOEFA  revisions.  In 
addition  to  finalizing  this  j)rovision  as 
a  matter  of  reasonable  interpretation  of 
how  the  statutory  provisions  work 
together,  the  Bureau  is  making  this 
adju.stment  pursuant  to  its  authority 
under  TILA  .section  l().5(a)  to  i.ssue 
regulations  with  such  requirements, 
cla.ssifications,  differentiations,  or  other 
provisions,  and  that  provide  for  such 
adju.stments  and  exceptions  for  all  or 
any  class  of  transactions,  as  in  the 
judgment  of  the  Bureau  are  necessary 
and  jjroper  to  effectuate  the  j)urpose.s  of 
TILA,  to  ])r(;vent  circumx  ention  or 
evasion  thereof,  or  to  facilitate 
com])liance  therewith.  The  Bureau  is 
exercising  this  adju.stment  to  ])revent 
creditor  uncertainty  regarding  the 
interaction  of  (pialified  mortgages  and 
high-co.st  mortgage  rnh;s.  thus 
facilitating  compliance.  For  example, 
assume  a  creditor  issiuis  a  loan  that 
meets  the  spticifications  of  a 

l()28.43(e)  (pialified  mortgage.  The 
loan  terms  specifv  that  this  creditor  mav 
charge  up  to  thr(;e  j)(;rcent  of  any 
prepaid  amount  in  the  year  following 
consummation.  If  the  Buriiau 
imphanents  TILA  .s(;ction  129(](c)  and 
s(;ctions  l()3(hh)(l)(A)(iii)  and  129(c)(1) 
for  high-co.st  mortgages,  which 
effectively  j)r()hil)it  prepayment 
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|)(Mialtios  in  excess  of  two  percent  of  the 
amount  prepaid  at  any  time  following 
consummation,  then  the  creditor  will 
have  complied  with  certain  j)rovisions 
of  TILA  while  violating  others.  Thus,  to 
avoid  this  comj)lex  interaction,  the 
Bureau  is  eliminating  the  possibility  of 
simultaneous  compliance  with  and 
violation  of  TILA  hv  reducing  the 
maximum  pre|)ayment  penalty  allowed 
in  the  year  following  consummation  to 
two  percent  under  §  l()2(>.43(g}(2l(ii}(A}. 

(A)nnnent  43(gl(2}-l  clarifies  that  a 
covered  transaction  may  include  a 
prepayment  penalty  that  may  he 
imposed  only  during  a  shorter  jjeriod  or 
in  a  lower  amount  than  ])rovi(t(!d  in 
§  1()2(j.43(gl(2l.  Comment  43(g}(2}-l 
provides  the  example  of  a  prepayment 
|)enalty  that  a  creditor  may  im])ose  for 
two  years  after  consummation  that  is 
limited  to  one  jjercent  of  the  amount 
prepaid.  The  Bureau  is  changing  the 
|)repayment  example  in  comment 
43(g}(2}-l  to  reflect  the  Bureau's 
adjustment  in  §  102(i.43(g){2}(iil(Al  of 
the  maximum  prepayment  penalty  in 
the  first  year  after  consummation  from 
three  percent  to  two  percent. 

The  Bureau  recognizes  that  TII.A 
.section  129C(l)J(2l(Al(viiJ  indirectly 
limits  the  amount  of  a  prepavment 
penalty  for  a  (pialified  mortgage,  hv 
limiting  the  maximum  “jjoints  and  fees" 
for  a  (jualified  mortgage  to  three  percent 
of  the  total  loan  amount.  .See 
§  1()2(i.43(eJ(2}(iiil.  di.scussed  above. 

The  definition  of  “points  and  fees" 
includes  the  maximum  prejiayment 
penalty  that  may  he  charged,  as  well  as 
any  j)repayment  jienalty  incurred  by  the 
consumer  if  the  loan  refinances  a 
previous  loan  made  or  currently  held  by 
the  same  creditor  or  an  affiliate  of  the 
creditor.  .See  TILA  section  l()3(hh)(4}(El. 
§  1028.32(1)1(1 1,  and  accomj)anying 
.sei:tion-l)y-section  analysis.  Thus,  if  a 
creditor  wants  to  include  the  maximum 
two  ])ercent  prepayment  j)enalty  as  a 
term  of  a  (jualified  mortgage,  it  generally 
would  have  to  forego  anv  other  charges 
that  are  included  in  the  definition  of 
j)oint.s  and  fees.  .See  the  section-hy- 
section  analysis  of  §  1020.32(1)1(1  j. 

43(gl(3}  Alternative  Offer  Recjuired 

Under  TILA  .section  120C(cl(4j,  if  a 
creditor  offers  a  consumer  a  covered 
transaction  with  a  |)re])ayment  j)enalty, 
the  creditor  also  mu.st  offer  the 
consumer  a  covered  transaction  without 
a  |)rej)ayment  |)enalty.  The  Board 
|)ro|)osed  220.43(gl(3l.  which 
contained  language  to  im|)lement  TILA 
.section  1290(cJ(4}  and  added  j)rovisions 
to  en.sure  comj)aral)ility  between  the 
two  alternative  offers.  .S])ecifically,  the 
|)roj)o.sed  rule  would  mandate  that  the 
alternative  covered  transaction  without 


a  |)re|)ayment  |)enalty  must:  (1)  Have  an 
APR  that  cannot  increase  afte. 
consummation  and  the  same  ty|)e  of 
interest  rate  as  the  covered  trail, saction 
with  a  })re])ayment  ])enalty  (that  is.  both 
must  he  fixed-rate  mortgages  or  both 
must  be  .ste|)-rate  mortgages};  (2)  have 
the  .same  loan  term  as  the  covered 
tran.saction  with  a  |)rej)ayment  ])enalty; 
(3)  satisfy  the  |)erio(lic  |)ayment 
conditions  for  (jualified  mortgages;  and 
(4}  satisfy  the  j)()ints  and  fees  conditions 
for  (jualified  mortgages.  Brojiosed 
§  220.43(g}(3}  also  j)r()vi(le(l  that  the 
alternative  covered  transaction  must  be 
a  tran.saction  for  which  the  consumer 
likely  (jualifies. 

The  Bureau  did  not  receive  significant 
comment  on  the  j)roj)()sal  and  is 
a(l()j)ting  §  1020.43(g)(3)  as  j)r()j)()se(l. 

The  Bureau  is  adding  the  additional 
conditions  j)r()j)().se(l  by  the  Board  to 
those  sj)ecifie(l  in  TILA  section 
120C(c)(4)  to  ensure  that  the  alternative 
covered  transactions  is  a  realistic 
alternative  for  the  consumer;  A  loan 
under  sub.stantially  similar  terms  as  the 
loan  with  a  j)rej)ayment  j)enalty  for 
which  the  consumer  likely  (jualifies. 

The  Bureau  is  including  the.se 
additional  re(juiiements  j)ursuant  to  the 
Bureau’s  authority  under  Tit. A  section 
lO.'ila)  to  j)rescribe  regulations  that 
contain  such  additional  re(juirements. 
classifications,  differentiations,  or  other 
j)rovisi()ns,  or  j)r()vi(le  for  such 
adjustments  or  excej)ti()ns  for  all  or  any 
class  of  transactions,  as  in  the  judgment 
of  the  Bureau  are  nece.ssary  or  j)roj)er  to 
effectuate  the  j)urj)()se.s  of  TII.A,  to 
j)revent  circumvention  or  evasion 
thereof,  or  to  facilitate  c()mi)liance 
therewith. 

The  Bureau  believes  that 
re(juirements  designed  to  en.sure  that 
the  alternative  covered  transactions 
effectuate  the  j)urj)().ses  of  TILA  section 
129C(c)(4)  by  enabling  the  consumer  to 
focus  on  a  j)repayment  j)enalty’s  risks 
and  benefits  without  having  to  consider 
or  evaluate  other  differences  betw(x;n 
the  alternative  covered  transactions.  For 
exami)le.  under  final  l()20.43(g)(3),  a 
consumer  is  able  to  c()mj)are  a  fixed-rate 
mortgage  with  a  j)rej)ayment  j)enaltv 
with  a  fixed-rate  mortgage  without  a 
j)rej)ayment  j)enalty,  rather  than  with  a 
stej)-rate  mortgage  without  a 
j)rej)ayment  j)enalty.  Also,  the  Bureau 
l)elieves  re(juiring  that  the  alternative 
covered  transaction  without  a 
j)rej)ayment  j)enalty  be  one  for  which 
the  consumer  likely  (jualifies  effectuates 
the  j)urj)()ses  of  and  j)revents 
circumvention  of  TILA  .section 
129U(c)(4),  by  providing  for  consumers 
to  be  able  to  cboo.se  between  ()j)ti()ns 
that  likelv  are  available. 


Under  1020.43(g)(l)(i).  a  covered 
transaction  with  an  APR  that  mav 
increase  after  consummation  mav  not 
have  a  j)rej)ayment  j)enalty.  The  Board 
j)roj)()se(l  in  220.43(g)(3)(i)  that,  if  a 
creditor  offers  a  covered  transaction 
with  a  j)rej)ayment  jienalty,  the  creditor 
mu.st  offer  an  alternative  covered 
transaction  without  a  j)rej)ayment 
j)enalty  and  with  an  APR  that  may  not 
increa.se  after  consummation.  The  Board 
akso  j)r()j)().se(l  that  the  covered 
transaction  with  a  j)rej)ayment  j)enalty 
and  the  alternative  covered  tran.saction 
without  a  j)rej)ayment  j)enalty  must 
have  the  same  tyj)e  of  interest  rate.  The 
Board  offered  these  j)roj)().sals  to  ensure 
that  a  consumer  is  al)le  to  choose 
between  substantially  similar  alternative 
transactions.  The  Bureau  did  not  receive 
significant  comment  on  the  j)roj)()sal 
and  is  a(loj)ting  the  Board’s  j)roj)().sal 
regarding  the  APR  and  the  tyj)e  of 
interest  rate  for  the  alternative 
transaction. 

///g/ier-pr/ced  mor/goge  loans.  The 
Board  j)roj)()se(l  that,  under 
§  220.43(g)(3),  if  a  creditor  offers  a 
covered  transaction  with  a  i)rej)ayinent 
j)enalty,  which  may  not  be  a  higher- 
j)rice(l  mortgage  loan,  the  creditor  may 
offer  the  consumer  an  alternative 
covered  transaction  without  a 
I)rej)ayment  j)enalty  that  is  a  higher- 
j)rice(l  mortgage  loan.  The  Board 
rea.soned  that  TILA  .section  129(](c)(4)  is 
intended  to  ensure  that  a  consumer  has 
a  choice  whether  to  obtain  a  covered 
transaction  with  a  j)rej)ayment  j)enalty. 
not  to  limit  the  j)ricing  of  the  alternative 
covered  transaction  without  a 
j)rej)ayinent  j)enalty  that  the  creditor 
must  offer.  In  fact,  all  things  being 
(Kjual.  one  would  exj)ect  a  creditor  to 
cover  the  increased  risk  of  j)rej)ayinent 
by  increasing  the  rate,  thereby 
increasing  the  likelihood  that  the 
tran.saction  might  be  a  higher-j)rice(l 
mortgage  loan.  Furthermore,  the  Board 
noted  that  restricting  the  j)ricing  of  the 
re(juired  alternative  covered  transaction 
without  a  j)rej)ayment  j)enalty  might 
result  in  some  creditors  choosing  to 
offer  fewer  loans.  The  Board  thus  did 
not  j)r()j)()se  to  limit  rate  increases  for 
the  alternative  covered  transaction.  The 
Bureau  did  not  receive  significant 
comment  on  this  a.sj)ect  of  the  j)r()j)().sal 
and  is  a(I()j)ting  the  rule  as  j)r()j)()se(l. 

Timing  of  offar.  The  Ifoard  j)r()j)osal 
concerning  the  alternative  offer  without 
a  j)rej)ayment  j)enalty  that  a  creditor  is 
nujuired  to  offer  under  TILA  .section 
129(]((;)(4)  (lid  not  sj)ecify  that  the 
creditor  makes  this  alternative  offer  at  or 
by  a  j)articular  time.  Tbe  Board  j)r()j)().sal 
was  consistent  with  ^  1020. 30(e)(2)  and 
(3),  which  j)r()vi(le  a  safe  harbor  for  the 
anti-.steering  rrujuirement  if  a  loan 
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originator  presents  certain  loan  o))tions 
to  the  consumer.  These  rules  also  do  not 
contain  a  timing  recjuirement.  The 
Board  solicited  comment  on  whether  it 
would  h(;  ap]n'0])riate  to  re(]uire  that 
creditors  offer  the  alternative  c;overed 
transaction  without  a  prepayment 
pimalty  during  a  specified  time  period, 
such  as  before  the  consumer  |)ays  a  non- 
ndundahle  fee  or  at  least  fifteen 
calendar  days  before  consummation. 

The  Board  also  solicited  comment  on 
whether,  if  a  timing  retiuirement  were 
included  for  the  required  alternative 
offer,  whether  a  timing  requirement 
should  al.so  he  included  under  the  safe 
harbor  for  the  anti-steering  reqiurement, 
for  consistency.  The  Bureau  did  not 
receive  significant  comment  on  the 
proposal  and  is  not  including  a  specific 
timing  requirement.  The  Bureau  will 
continue  to  study  required  alternative 
offers  to  ensure  that  creditors  offer 
consumers  a  meaningful  altcnnative 
transaction  that  does  not  contain  a 
]3rej)ayment  penalty,  in  accordance  with 
the  purposes  of  TILA  .section  129(](c)(4). 
In  the  course  of  its  rtiview,  if  the  Bureau 
determines  that  more  specific  timing 
re(|iiirements  would  provide  more 
consumer  choice,  the  Bureau  mav 
])ropo.se  to  revise  ^  l()2(i.43(g)(3) 
accordingly. 

The  Board  projjosed  comment 
43(g)(3)(i)-l  to  clarify  that  the  i:overed 
transaction  with  a  prepayment  penalty 
and  the  alternative  covered  tran.saction 
without  a  pre])ayment  penalty  both 
must  he  either  fixed-rate  mortgages  or 
.ste])-rate  mortgages.  The  Bureau  did  not 
receive  significant  comment  on  the 
projjosal  and  is  adopting  the  comment 
with  some  revisions  for  clarification 
only.  For  jiurposes  of  §  l()2B.43(g)(3Ki), 
the  term  “type  of  interest  rate”  means 
whether  the  covered  transaction  is  a 
fix(;d-rate  mortgage,  as  defined  in 
^  1()2(i.l8{s){7)(iii),  or  a  step-rate 
mortgage,  as  defined  in 
§l()2(i.l8(sK7Kii). 

SubstancH  of  offen'.  As  discussed 
above,  §  102(i.43(g)(l)(iiKB)  provides 
that  a  c:overed  transaction  with  a 
13rej)ayment  penalty  must  he  a  cjualified 
mortgage,  as  defined  in  §  1028. 43(e)(2), 
(e)(4),  or  (Q.  The  Board  pro])osal 
concerning  the  alternative  offer  without 
a  prepayment  penalty  that  a  creditor  is 
r(K|uired  to  offer  under  TILA  section 
129C(c)(4)  did  not  maiulate  that  the 
alternative  covenul  transaction  offered 
without  a  prepayment  penalty  must  also 
h(!  a  (jnalified  mortgage.  But  under 
propo.sed  S  22().43(g)(3)(ii)  through  (iv), 
the  Board  j)roposed  to  incorjjorate  three 
conditions  of  (jualified  mortgages  on  the 
alternative  offer,  so  that  c:onsumers  may 
choose  between  alternative  covered 
transactions  that  are  suhstantiallv 


similar.  Accordingly,  the  Board 
])roposed  that  the  alternative  covered 
transaction  without  a  jjrepavment 
])enalty  must:  (1)  Have  the  same  loan 
term  as  the  covered  transaction  with  a 
prepayment  penalty:  (2)  satisfy'  the 
periodic  ])aym(;nt  conditions  in 
^  1()2(j.43(ej(2)(i);  and  (3)  satisfy  the 
])oints  and  fees  condition  under 
l()28.43(e)(2)(iii),  based  on  the 
information  known  to  the  creditor  at  the 
time  the  transac:tion  is  offered.  The 
Bureau  did  not  receix'e  significant 
comment  on  the  proposal  and  is 
adojiting  the  Board’s  proposal.  The 
Bureau  is  including  this  ])rovision  both 
as  part  of  its  interpretation  of’I’lLA 
section  129C(c)(4)  and  using  its 
authority  under  TILA  sections  l()5(a), 
which  provides  that  the  Bureau’s 
regulations  may  contain  such  additional 
requirements,  classifications, 
differentiations,  or  other  provisions,  and 
may  provide  for  such  adjustments  and 
exceptions  for  all  or  any  class  of 
transactions  as  in  the  Bureau’s  judgment 
are  necessary  or  jnojjer  to  effectuate  the 
purposes  of 'I'lLA,  pre\'ent 
circumvention  or  evasion  thereof,  or 
facilitate  compliance  therewith,  l.'i 
IJ.S.C.  l(i()4(a),  l(j39h(e).  'I'liis  approach 
is  further  supj)ort(!d  by  the  authority 
und(!r  TILA  section  129B(e)  to  condition 
terms,  acts  or  practices  relating  to 
residential  mortgage  loans  that  the 
Bureau  finds  necessary  and  proper  to 
ensure  that  responsible,  affordable 
mortgage  credit  remains  available  to 
consumers  in  a  manner  consistent  with 
the  purj)o.ses  and  to  effectuate  the 
))nrj)oses  of  section  12913  and  129(1.  and 
that  are  in  the  interest  of  the  consumer, 
among  other  things.  15  U.S.Cl.  I(i39h(e). 
The  purposes  of  TILA  include  the 
purjjoses  that  apjjly  to  12915  and  129G, 
to  assure  that  consumers  are  offered  and 
receive  residential  mortgage  loans  on 
terms  that  reasonably  reflect  tlnnr  ability 
to  repay  the  loan.  Shh  15  D.S.G. 
1839h(a)(2).  The  Bureau  Ixdieves  that 
re(iuiring  the  creditor  that  offers  the 
consumer  a  loan  with  a  prepayment 
penalty  to  also  offer  the  consumer  the 
ability  to  choose  an  alternative  covered 
transaction  that  is  otherwise 
suhstantiallv  similar,  besides  not 
including  a  prejiayinent  penalty,  is 
neces.sary  and  ])roj)er  to  fulfill  such 
purposes  by  ensuring  that  the  consumer 
is  offered  a  reasonable  alternative 
l)roduct  that  the  consumer  can  repay 
and  which  does  not  include  a 
])re])ayment  penalty.  Ff)r  this  reason, 
this  provision  is  also  in  the  interest  of 
the  consumer. 

The  Board  })ropos(!d  comment 
43(g)(3)(iv)-l  to  provide  guidance  for 
cases  where  a  creditor  offers  a  consumer 


an  alternative  c:overed  transaction 
without  a  prepayment  jjenalty  under 
§  l()2(i.43(g)(3)  and  knows  only  some  of 
the  points  and  fees  that  will  he  chargcul 
for  the  loan.  For  example,  a  creditor 
may  not  know  that  a  consumer  intends 
to  buy  single-premium  credit 
unemployment  insurance,  which  would 
he  included  in  the  points  and  fees  for 
the  covered  transaction.  Froj)osed 
comment  43(g)(3)(iv)-l  clarified  that  the 
])oints  and  fees  condition  is  .satisfied  if 
the  creditor  reasonably  heliey’es,  based 
on  the  information  known  to  the 
creditor  at  the  time  the  offer  is  made, 
that  the  amount  of  points  and  fees  to  he 
charged  for  an  alternative  covered 
transaction  without  a  prepayment 
penalty  will  he  less  than  or  ecpial  to  the 
amount  of  points  and  fees  allowed  for 
a  (jualified  mortgage  under 
§  l()2(i.43(e)(2)(iii).  The  Bureau  did  not 
receive  significant  comment  on  the 
j)ro])o.sal  and  is  ado])ting  the  comment 
largely  as  |Droj)osed. 

The  Board  )jro])osed  comment 
43(g)(3)(v)-l  to  clarify  what  is  UKxmt  by 
an  alternative  tran.saction  for  which  the 
consumer  likely  (jualifies.  In  this 
(ixanqjle,  the  creditor  has  a  good  faith 
belief  the  consumer  can  afford  monthly 
|)ayment.s  of  uj)  to  $800.  If  tin;  crtiditor 
offers  the  consumer  a  fixed-rate 
mortgage  with  a  |)rej)ayment  ))enalty  for 
which  monthly  jjayments  are  .S7()()  and 
an  alternative  covered  tran.saction 
without  a  j)rej)ayment  ])(!nalty  for  which 
monthly  jjayments  are  $990,  the 
re(iuir(;ments  of  l()2(>.43(g)(3)(v)  are 
not  met.  Fro])o.sed  comment  43(g)(3)(v)- 
1  al.so  clarifiinl  that,  in  making  the 
(kdermination  the  consumer  likely 
qualifies  for  the  alternative  covered 
transaction,  the  creditor  may  rely  on 
information  |)rovided  by  the  consumer, 
even  if  the  information  siih.setjuently  is 
determined  to  he  inaccurate.  The 
Bureau  did  not  receive  significant 
comment  on  the  jirojjo.sal  and  is 
adojjting  the  Board’s  comment  as 
projmsed.  Comment  43(g)(3)(v)-l  is 
suhstantiallv  similar  to  comment 
38((;)(3)-4,  which  j)rovid(;.s  clarification 
under  the  rules  j)roviding  a  safe  harbor 
for  the  anti-steering  recjuinnnents  if. 
among  otlu!r  things,  a  loan  originator 
j)resent.s  the  consumer  with  loan 
o])tion.s  for  which  the  consumer  likely 
(jualifies. In  addition  to  agr(!eing  with 


.Slid ion  H)2().;u>((!)  ^onomtly  proliiliits.  in  a 
oon.snmor  criidil  ti'ansac:tion.  a  loan  ori}>inalor  from 
".sliMii  in”"  a  consumor  to  consnnnnalo  a  transaclion 
tiasod  on  till!  fad  that  llio  originator  will  rocoivo 
<>r(!ator  coinponsalion  from  Iho  oriulilor  in  that 
transaction  than  in  otiior  transactions  the  orij>inator 
ofidrod  or  coidd  liavo  offered  to  the  consumer, 
unless  tlie  consummated  transaction  is  in  tlie 
consumer's  interest.  Section  U)2(i.;t()(e)(;t)  explains 
tliat  tlierc!  is  a  safe  harlmr  for  tliis  anti-st(Hirin}; 
r(xpnrement  wlien  tlie  loan  ori<>inalor  |iresents  the 
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the  Board’s  reasoning,  the  Bureau  is 
adopting  this  rule  and  eonunent  to 
|)roniote  consistency  and  further  the 
Bureau’s  initiative  to  provide 
streamlined  regulatory  guidance. 

43(g)(4)  Offer  Through  a  Mortgage 
Broker 

The  nHiuinMuent  to  offer  an 
alternative  covered  transaction  without 
a  pr(^payment  penalty  aj)j)lies  to  a 
“creditor.”  .SeeTlLA  .section  129(;(c)(4). 
TILA  .section  l()3(f).  in  relevant  part, 
defines  “creditor”  to  mean  a  person 
who  both:  (1)  Regularly  extends 
consumer  credit  which  is  |)ayahle  hv 
agrtnmient  in  more  than  four 
installments  or  for  which  the  payment 
of  a  finance  charge  is  or  may  he 
rtHjnired,  and  (2)  is  the  person  to  whom 
the  debt  arising  from  the  consumer 
credit  transaction  is  initially  payable  on 
the  face  of  tin;  evidence  of  indebtedness 
(or.  if  there  is  no  such  evidence  of 
indebtedness,  hv  agreement).  15  IJ.S.Ci. 
I(i02(f). 

The  Board  proposed  S  22().43(g)(4), 
which  would  aj)j)ly  when  a  creditor 
offers  a  covenul  transaction  with  a 
prepayment  penalty  through  a  mortgage 
broker,  as  defined  in  §  102(j.3(j(a)(2).  to 
account  for  operational  differences  in 
offering  a  covenul  tran.saction  through 
the  whole.sale  channel  versus  through 
the  retail  channel."’"  The  Board 
proposed  under  §  22(i. 43(g)(4)  that,  if  a 
creditor  offers  a  covered  tran.saction  to 
a  consumer  through  a  mortgage  broker, 
as  defimKl  in  §  l()2(i.3(i(a)(2).  tin; 
creditor  must  present  to  the  mortgage 
broker  an  alternative  covered 
transaction  without  a  pr(!j)ayment 
j)enalty  that  meets  the  conditions  in 
S  1()2(>.43(g)(3).  The  Board  rea.soned  that 
the  requirement  to  offer  an  alternative 
covered  transaction  without  a 
pre|)ayment  penalty  projierly  is  appli(;d 
to  creditors  and  not  to  mortgage  brokers, 
tH:cau.se  creditors  “offer”  covered 
transactions,  even  if  mortgage  brokers 
])re.sent  those  offers  to  consunuirs. 
Further,  the  Board  noted  that,  if 
Congress  had  intended  to  aj)ply  'I'lLA 
.section  129(',(c)(4)  to  mortgage  brokers. 
Congress  would  have  explii;itly  applied 
that  |)rovi.sion  to  “mortgage  originators” 
in  atidition  to  creditors.'""  The  Board’s 


consumer  with:  (1)  TIk;  loun  option  with  tlio  lowest 
inlen^st  nite  ovenill.  (2)  tlie  loan  option  with  tiie 
lowest  intensst  rale  witlioiit  certain  risky  l(!atur(!s. 
inc:lu(line  a  prepavinent  penalty,  and  (.'<)  the  loan 
option  with  the  lowest  total  origination  points  or 
fees  and  discount  points.  .S'er.'  t;  l()2(i.:<(>(e)(a)(i). 

11.11  Por  ease  of  discu.ssion.  the  terms  "mortga}>e 
broker"  and  "loan  originator"  as  used  in  this 
discussion  havr;  the  same  meaning  as  under  the 
Hunmu's  rerpdnmutnts  lor  loan  originator 
compensation.  .See  I;  l()2(i..'<(>(a)(1).  (2). 

. . .  section  l():t(cc).  as  added  by  st!t:tion 

1401  of  the  Dodd-f'rank  Act.  defines  "mortgage 


proposal  also  provided  under  jiroposed 
§  22(j.43(g)(4)(ii)  that  the  creditor  must 
e.stahlish,  hv  agreement,  that  the 
mortgage  broker  must  present  the 
consumer  an  alternative  covered 
tran.saction  without  a  prejiayment 
penalty  that  meets  the  conditions  in 
S  l()2().43(g)(3)  offertul  by  (1)  tht; 
creditor,  or  (2)  another  creditor,  if  the 
tran.saction  has  a  lower  interest  rate  or 
a  lower  total  dollar  amount  of 
origination  jioints  or  fees  and  discount 
points. 

'I'lie  Bureau  did  not  receive  significant 
comment  on  proposed  §  22(i. 43(g)(4) 
and  is  adopting  §  l()2().43(g)(4)  largely 
as  proposed.  By  ])roviding  for  the 
presentation  of  a  loan  ojition  with  a 
lower  interest  rate  or  a  lower  total  dollar 
amount  of  origination  points  or  fees  and 
di.scount  points  than  the  loan  option 
offered  by  the  creditor,  §  l()2n.43(g)(4) 
facilitates  compliance  with 
§  l()2(>.43(g)(3)  and  with  the  safe  harbor 
for  the  anti-.steering  recpiirement  in 
connection  with  a  single  covered 
transaction,  as  governed  hv 
§  102(i.3(i(e)(3)(i).  Section ’l()2(j.43(g)(4) 
does  not  affect  the  conditions  that  a  loan 
originator  must  meet  to  take  advantage 
of  the  safe  harbor  for  the  anti-steering 
r(!(]uirenient,  however.  Thus,  if  a  loan 
originator  chooses  to  use  the  safe 
harbor,  the  originator  must  jiresent  the 
consumer  with:  (1)  The  loan  option  with 
the  lowest  interest  rate  overall,  (2)  the 
loan  o])tion  with  the  lowest  interest  rate 
without  certain  risky  features,  including 
a  prepayment  penalty,  and  (3)  the  loan 
o|)tion  with  the  lowe.st  total  origination 
jfoints  or  fees  and  discount  jfoints.  See 
§  l()2(i.3(j(e)(3)(i).  The  Bureau  l)eli(!ves 
that  niquiring  a  mortgage  broker  to 
jfresent  to  a  consumer  the  creditor’s 
alternative  covered  tran.saction  without 
a  prepayment  jjenalty  could  confuse  the 
consumer  if  he  or  .she  is  presented  with 
numerous  other  loan  ojftions  under 
§  102().3(>(e).  Presenting  a  consumer 
with  four  or  more  loan  options  for  each 
type  of  transaction  in  which  the 
consuiiKir  exjire.sses  an  int(ire.st  mav  not 
hel])  the  consumer  to  make  a 
HKJaningful  choice.  When  comparcul 
with  other  loan  o|)tions  a  mortgage 
broker  presents  to  a  consumer,  a 
creditor’s  covered  transaction  without  a 
j)repayment  penalty  might  not  have  the 
lowest  intere.st  rate  (among  transactions 


(ii  iginiilur"  lo  iiiciin  any  ptirsiin  who.  lor  dirocl  or 
iiuliroci  coinponsalion  or  gain,  or  in  llu;  oxpoclalion 
ol  (lir(x:t  or  indiriH:!  coinponsalion  or  gain,  takes  a 
rosidonlial  inortgago  loan  application,  a.ssists  a 
consinnor  in  obtaining  or  apfilying  lo  obtain  a 
rosidonlial  inortgago  loan,  or  ollors  or  nogolialos 
lorins  ol  a  rosidonlial  inortgago  loan.  l.S  tJ..S.C. 
I(i02(cc).  Tho  lorni  "inortgago  originator”  is  iisod. 
for  oxain|)lo.  lor  purposes  of  the  anli-slooring 
rof|iiiroinonl  added  to  'I'll.A  by  section  141)11  of  the 
Dofld-Frank  Act.  .S’ceTII.A  section  12!)H(c). 


either  with  or  without  risky  features, 
such  as  a  prepayment  jienalty)  or  the 
lowe.st  total  dollar  amount  of  origination 
]K)ints  or  fees  and  di.scount  points,  and 
thus  might  not  he  among  the  loan 
ojitions  most  important  for  consumers 
to  evaluate.  Also,  the  creditor  may  have 
operational  difficulties  in  confirming 
whether  or  not  a  mortgage  broker  has 
presented  to  the  consumer  the 
alternative  covered  transaction  without 
a  prejiayment  jienalty. 

'I’he  BoariJ  jirojiosed  comment 
43(g)(4)-l  to  clarify  that  the  creditor 
may  satisfy  the  reejuirement  to  jiresent 
the  mortgage  broker  such  alternative 
covered  tran.saction  without  a 
jirejiavment  penalty  by  jiroviding  the 
mortgage  broker  a  rate  sheet  that  states 
the  terms  of  such  an  alternative  covered 
tran.saction  without  a  jirejiayment 
Jienalty.  The  Board  jirojiosed  comment 
43(g)(4)-2  to  clarify  that  the  creditor’s 
agreement  with  the  mortgage  broker 
m;ty  jirovide  for  the  mortgage  broker  to 
jire.sent  both  the  creditor’s  covered 
tran.saction  and  a  covered  tran.saction 
offered  by  another  creditor  with  a  lower 
interest  rate  or  a  lower  total  dollar 
amount  of  origintition  jioints  or  fees  and 
di.scount  jioints.  (Aimment  43(g)(4)-2 
also  cross-references  comment  3(i(e)(3)- 
3  for  guidance  in  determining  which 
steji-rate  mortgage  has  a  lower  intere.st 
rate,  'fhe  Board  jirojiosed  comment 
43(g)(4)-3  to  clarify  that  a  creditor’s 
agreement  with  a  mortgage  broker  for 
jnirjio.ses  of  §  l()2(i. 43(g)(4)  may  be  jiart 
of  another  agreement  with  the  mortgage 
broker,  for  examjile,  a  comjiensation 
iigreement.  The  comment  clarifies  that 
the  creditor  thus  need  not  enter  into  a 
sejiarate  agreement  with  the  mortgage 
broker  with  resjiect  to  each  covered 
transaction  with  a  jirejiayment  jienalty. 
'fhe  Bureau  did  not  receive  significant 
comment  on  jirojiosed  comments 
43(g)(4)-l  through  -3  and  is  adopting 
these  comments  largely  as  jirojiosed. 

Provisions  Not  Adojited 

As  exjilained  in  the  jireamble  to  the 
Board’s  jirojiosal,  the  Board  did  not 
jirojio.se  sjiecific  rules  under  jirojiosed 
§  22(i. 43(g)(4)  to  ajijily  in  the  case  where 
the  loan  originator  is  the  creditor’s 
emjiloyee.  'I'he  Bureau  did  not  receive 
significant  comment  on  that  omission 
and  likewi.se  is  not  adojiting  sjiecial 
jirovisions  under  §  102(i.43(g)(4)  to 
ajijilv  where  the  loan  originator  is  the 
creditor’s  emjilovee.  'Die  Bureau 
believes  that,  in  such  ca.ses,  the 
emjiloyee  likely  can  jiresent  alternative 
covered  transactions  with  and  without  a 
jirejiayment  jien.ilty  to  the  consumer 
without  significant  ojierational 
difficulties. 
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The  Board  solicited  coinnient  on 
wliethor  additional  guidance  was 
needed  regarding  offers  of  covered 
transactions  through  mortgage  brokers 
that  use  the  safe  hart)C)r  for  the  anti¬ 
steering  reciuireinent,  under 
22(j.3(i(el(2)  and  (3).  The  Bunuin  did 
not  receive  signific;ant  comment  on  the 
|)roj)osal  and  concludes  that  additional 
guidance  is  not  currently  required.  The 
Bureau  will  continue  to  study  the 
interaction  hetween  prepayment  penalty 
restrictions,  as  a])])lied  to  mortgage 
brokers  under  §  1020. 43(g)(4)  and  the 
.safe  harbor  for  the  anti-ste(!ring 
nuiuirement,  under  §  l()2(i.3(i(e)(2)  and 
(3)  to  ensurii  that  brokers  are  ojjerating 
with  sufficient  guidance.  In  the  course 
of  its  review,  if  the  Bureau  determines 
that  more  guidance  would  jjrovide 
clarity  or  otherwise  reihice  c:omi)liance 
burden,  then  the  Bureau  may  j)ro}3ose  to 
add  additional  guidance. 

43(g)(.'j)  Creditor  That  Is  a  Loan 
Originator 

The  Board  proposed  ^  228. 43(g)(5)  to 
address  table  funding  situations,  where 
a  creilitor  does  not  provide  the  funds  for 
a  covered  transaction  out  of  its  own 
resources  hut  rather  obtains  funds  from 
another  person  and,  immediately  after 
consummation,  assigns  the  note,  loan 
contract,  or  other  evidenc:e  of  the  debt 
obligation  to  the  other  person.  Such  a 
creditor  generallv  presents  to  a 
consumer  loan  o])tions  offered  by  other 
creditors,  and  this  creditor  is  a  loan 
originator  subject  to  the  anti-steering 
requirements  in  1028. 30(e).  See 

l()28.38(a)(l );  comment  38(a)(  1  )-l. 

Like  other  loan  originators,  such  a 
creditor  may  use  the  safe  harbor  for  the 
anti-.steering  requirements  under 
§  1028.38(e)(2)  and  (3).  The  Board 
propo.sed  that,  if  the  creditor  is  a  loan 
originator,  as  defined  in  §  1028. 38(a)(1), 
and  the  creditor  presents  a  consumer  a 
covered  transaction  with  a  jjrepayment 
pimalty  offered  by  a  person  to  which  the 
creditor  would  assign  the  covered 
transaction  after  consummation,  the 
creditor  must  present  tlu;  consumer  an 
alternative  covered  transaction  without 
a  pre])ayment  jjenalty  offered  by  (1)  the 
pro.s])ec:tive  assignee,  or  (2)  another 
ptu'son,  if  the  transaction  offered  by  the 
other  jierson  has  a  lower  interest  rate  or 
a  lower  total  dollar  amount  of 
origination  points  or  fees  and  di.scount 
points.  The  Board  reasoned  that  its 
pro])o.sal  provided  flexibility  with 
respect  to  the  jjresentation  of  loan 
options,  which  facilitates  compliance 
with  §  l()28.43(g)(3)  and  with  the  safe 
harbor  for  the  anti-steering  recjuirement 
in  connection  with  the  same  covered 
transaction.  See  §  1028.38(e)(3)(i). 


The  Bureau  did  not  receive  signific:ant 
comment  on  the  proj)o.sal  and  is 
ado])ting  the  Board’s  ])ro|)osal.  Like 
§l()28.43(g)(4),  §l()28.43(g)(5)  does  not 
affect  the  conditions  that  a  creditor  that 
is  a  loan  originator  must  meet  to  take 
advantage  of  the  safe  harbor  for  the  anti¬ 
steering  retpiirement.  Accordingly,  if  a 
cretlitor  that  is  a  loan  originator  choo.ses 
to  u.se  the  safe  harbor,  tlu;  creditor  must 
present  the  consumer  (1)  the  loan  o])tion 
with  the  lowest  interest  rate  overall,  (2) 
the  loan  option  with  the  lowe.st  interest 
rate  without  certain  riskv  features, 
including  a  ])re])ayment  penalty,  and  (3) 
the  loan  o])tion  with  the  lowe.st  total 
origination  points  or  fees  and  discount 
points.  See  §  l()28.38(e)(3)(i). 

The  Board  projjosed  comment 
43(g)(5)-l  to  clarify  that  a  loan 
originator  includes  any  creditor  that 
satisfies  the  definition  of  the  term  hut 
makes  luse  of  “tahle-funding”  by  a  third 
party.  The  Bureau  did  not  receive 
significant  comment  on  the  proposed 
comment  and  is  adojjting  it  as  proposed. 
The  Board  ])roposed  comment  43(g)(5)- 
2  to  cross-refenmc.e  guidance  in 
comment  38(e)(3)-3  on  determining 
which  stejj-rate  mortgage  has  a  low(;r 
interest  rate.  The  Bureau  did  not  receive 
significant  comment  on  the  propo.sal 
and  is  adojiting  the  Board’s  ])roposed 
comment. 

43(g)(8)  Applicability 

TILA  section  129C(c)(l)(A)  ])rovides 
that  only  a  (jualified  mortgage  may 
contain  a  ])rej)ayment  penalty  and  TILA 
section  129C](c)(4)  further  recpiires  the 
creditor  to  offer  the  consumer  an 
alternative  offer  that  does  not  contain  a 
jirejjayment  ixmalty.  The  Board 
proposed  §  228.43(g)(8)  to  provide  that 

228.43(g)  would  apply  only  if  a 
tran.saction  is  con.summated  with  a 
jjrepayment  penalty  and  woidd  not  he 
\’iolated  if  (1)  a  covered  transaction  is 
consummated  without  a  prepayment 
penalty  or  (2)  the  creditor  and  consumer 
do  not  consummate  a  covered 
transaction.  'I’he  Bureau  did  not  receive 
significant  comment  on  the  pro})osal 
and  is  adopting  the  Board’s  propo.sal 
under  l()28.43(g)(8). 

Section  1028. 43(g)(2)  limits  the  period 
during  which  a  ])rej)avment  ])enaltv 
may  he  imposed  and  the  amount  of  any 
j)re])ayment  pcmalty.  As  provided  in 
§  l()28(g)(8),  those  pre])ayment  penalty 
limitations  apjjlv  only  if  a  covered 
tran.saction  with  a  prepayment  penalty 
is  consummatetl.  Similarly. 

§  1028.43(g)(3)  recpiires  a  creditor  that 
offers  a  cxmsumer  a  covered  tran.saction 
with  a  prepayment  jienalty  to  offer  the 
consumer  an  alternative  covered 
tran.saction  without  a  jirepayment 
penalty.  Where  a  consumer 


consummates  a  covered  transaction 
without  a  prepayment  jjenalty, 

§  1028(g)(8)  states  that  it  is  unneccissary 
to  re(|uire  that  the  creditor  offer  the 
consumer  an  alternative  covered 
transaction  without  a  prepavment 
penalty.  Thus  §  1028.43(g)  applies  onlv 
if  the  consumer  consummates  a  covered 
tran.saction  with  a  jirejiayment  penaltv. 

43(h)  Evasion:  Open-End  CTedit 

TILA  section  1200.  which  addre.sses 
the  ahility-to-repay  recpiirements  and 
qualified  mortgages,  applies  to 
residential  mortgage  loans.  TILA  section 
103(cc)(5)  defines  "residential  mortgage 
loans”  as  excluding  oj)en-end  credit 
plans,  such  as  HELOCs.  In  its  jirojiosal, 
the  Board  recognized  that  the  exclusion 
of  open-end  credit  jilans  could  lead 
.some  creditors  to  attemjit  to  evade  the 
requirements  of  TILA  section  129(^  by 
.structuring  credit  that  otherwise  would 
have  been  .structured  as  closed-end  as 
open-end  in.stead. 

The  Board  propo.sed  §  228.43(h)  to 
prohibit  a  creditor  from  evading  the 
requirements  of  §  228.43  by  structuring 
a  tran.saction  that  does  not  meet  the 
definition  of  oj)en-end  credit  in 
§  228.2(a)(2())  as  open-end  credit,  such 
as  a  HELO(’,.  'Fhe  Board  propo.sed 
comment  43(h)-l  to  explain  that  where 
a  loan  is  documented  as  o]K;n-end  credit 
hut  the  features  and  terms,  or  other 
circumstances,  demonstrate  that  the 
loan  does  not  meet  the  definition  of 
open-end  credit,  then  the  loan  is  subject 
to  the  rules  for  closed-end  credit, 
including  §  228.43.  The  Board  propo.sed 
the.se  provisions  using  its  authoritv 
under  TILA  sections  l()5(a)  and  120B(e) 
to  prevent  circumvention  or  evasion. 
3’he  Board  noted  that  an  overly  broad 
anti-evasion  rule  could  limit  consumer 
choice  by  ca.sting  doubt  on  the  validity 
of  legitimate  open-end  plans,  and  the 
Board  thus  solicited  comment  on 
whether  to  limit  the  anti-evasion  rule’s 
application,  for  example,  to  HELGCs 
secured  by  first  liens  where  the 
consumer  draws  down  all  or  most  of  the 
entire  line  of  credit  immediately  after 
the  account  is  opened. 

Consumer  groups  generallv  .supported 
the  jii'opo.sed  anti-evasion  provision: 
.some  consumer  groups  suggested  that 
the  provision  should  he  expanded  to 
require  all  HELOCs  to  coinplv  with  all 
Dodd-Frank  Act  recpiirements. 
expressing  concern  over  the  potential 
for  consumer  abuse.  Industry 
commenters  generally  sought 
clarification  on  the  anti-evasion  rule, 
noting  that  ambiguity  with  respect  to 
the  provision  might  limit  creditors’ 
ability,  or  willingne.ss,  to  offer  HELOCs 
or  other  open-end  credit  products. 
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Tlie  Bureau  is  adopting  the  Board’s 
])roposaI  largely  as  proposed.  Section 
l()2(».43(h)  is  also  consistent  with  the 
Board's  2008  HOBBA  Final  Rule. 

§  1020.3.'>(h)(4),  which  provides  a 
similar  anti-evasion  provision  with 
resjiect  to  higher-priced  mortgage  loans. 
The  Bureau  is  inclmling  this  provision 
Both  as  part  of  its  interpretation  of  TILA 
.section  120(;and  using  its  authority 
under  TILA  .section  lOfda).  which 
jirovides  that  the  Bureau’s  regulations 
may  contain  such  additional 
reijuirements.  classifications, 
differentiations,  or  other  jirovisions,  and 
may  jirovide  for  such  adjustments  and 
excejjtions  for  all  or  anv  class  of 
transactions  as  in  the  Bureau’s  judgment 
are  neces.sary  or  jirojier  to  effectuate  the 
purpo.ses  of  TILA,  prevent 
circumvention  or  evasion  thereof,  or 
facilitate  compliance  therewith,  and 
TILA  .section  129B(e)  to  prevent 
circumvention  or  evasion.  1.5  IJ.S.C. 
l(i()4(a).  I(i3t)h(e).  The  jmrpo.ses  of  TILA 
include  the  jiurjm.ses  that  ajiply  to 
.section  12tK;,  to  assure  that  consumers 
are  offenul  and  receive  residential 
mortgage  loans  on  terms  that  reasonably 
rellect  thihr  ability  to  repay  the  loan. 

.See  1.5  ll.S.fi.  I(i39l)(a)(2).  While  some 
industry  commenters  rec|uesled  further 
clarification  on  this  jirovision,  so  as  to 
avoid  limiting  consumer  choice,  the 
Bureau  believes  that  no  further 
commentary  is  reipiired.  A  creditor  that 
offers  a  consumer  an  o])en-end  line  of 
credit  in  the  ordinary  cour.se  of  husiness 
need  not  he  concerned  with  running 
afoul  of  the  anti-evasion  requirement, 
and  a  creditor  need  not  undertake  any 
additional  compliance  or  reporting  stejis 
to  do  so.  A  creditor  only  violates 
4}  1028. 43(h)  when  the  creditor 
structures  credit  .secured  by  a 
consumer’s  dwelling  that  does  not  meet 
the  definition  of  open-end  credit  in 
§  1()28.2(a)(20)  as  an  ojMm-end  jilan  in 
order  to  evade  the  ahility-to-repay 
re(|uirements.  The  Bureau's  ajijiroach 
should  allow  creditors  acting  in  good 
faith  to  continue  to  jirovide  credit  to 
(.onsumers  in  the  manner  best  fit  for 
husiness  needs  and  consumer  demand, 
without  concern  of  accidentally  running 
afoul  of  the  anti-evasion  requirement. 

VI.  Effective  Date 

This  final  rule  is  effective  on  Janiiarv 
10.  2014.  The  rule  ajijilies  to 
transailions  for  which  the  creditor 
received  an  a])|)lication  on  or  after  that 
date.  As  di.scus.sed  above  in  part  lll.fk 
the  Bureau  believes  that  this  ajijiroach 
is  consi.stent  with  the  timeframes 
established  in  .section  1400(c)  of  the 
Dodd-Frank  Act  and.  on  balance,  will 
facilitate  the  implementation  of  the 
rules’  overlapjiing  jirovisions,  while 


also  affording  creditors  sufficient  time 
to  implement  the  more  complex  or 
resource-intensive  new  reipiirements. 

As  noted  above,  in  resiionse  to  the 
pro|)o.sal,  .some  industry  commenters 
reipiested  that  the  Bureau  providi? 
additional  time  for  conqiliance  because 
the  Bureau  is  finalizing  several  mortgage 
rules  at  the  .same  time.  The.se 
commenters  exjire.ssed  concern  over 
both  the  hreadtii  and  complexity  of  new 
rules  expected  from  the  Bureau  and 
from  other  regulators.  Some  commenters 
stated  that  small  institutions,  in 
particular,  might  face  a  higher  cost  of 
com])liance  under  the  timeframes 
established  in  .section  14()()(c)  of  the 
Dodd-Frank  Act.  One  industry 
cominenter  exjilained  that  the  new  rules 
would  require  creditors  to  alter  financial 
products,  modify  compliance  systems, 
and  train  staff.  Anotluir  industry 
cominenter  noted  that  some  credit 
unions  and  other  institutions  that  rely 
on  third-party  providers,  such  as 
software  vendors,  to  assist  with 
com])liance  might  face  particular 
challenges  with  implementing  nece.ssary 
changes  over  a  short  time  period  since 
such  third  parties  will  need  time  to 
incorporate  necessary  updates  and 
conduct  testing,  and  include  the 
changes  in  their  scheduled  releases. 
.Some  commenters  urged  the  Bureau  to 
coordinate  publishing  and  effective 
dates  among  the  title  XIV  rules  and  the 
QRM  rulemaking,  in  order  to  assist 
creditors  in  minimizing  compliance 
burden. 

For  the  reasons  already  di.scussed 
above,  the  Bureau  believes  that  an 
effective  date  of  |anuary  10,  2014  for 
this  final  rule  and  most  provisions  of 
the  other  title  XIV  final  rules  will  en.sure 
that  consumers  receive  the  jirotections 
in  these  rules  as  soon  as  reasonably 
jiracticahle.  taking  into  account  the 
timeframes  e.stahlished  by  the  Dodd- 
Frank  Act,  the  need  for  a  coordinated 
ajiproach  to  facilitate  iinjilementation  of 
tlie  rules’  overlajiping  provisions,  and 
the  need  to  afford  creditors  and  other 
affected  entities  sufficient  time  to 
imjilement  the  more  comjilex  or 
resource-intensive  new  requirements. 

VII.  Dodd-Frank  Act  Section  1022(h)(2) 
Analysis 

A.  Ovf^n’iHW 

In  developing  the  final  rule,  the 
Bureau  has  considered  jjotential 
benefits,  co.sts,  and  imjiacts.'""  In 

'^".S|i(;(:ilic.iilly.  S(H:lion  1022(I))(2)(A)  (il'tlu! 
Dodd-lTiink  Ac:l  calls  lor  the  liiiroaii  In  consider  IIk; 
|)otonlial  hinndils  and  costs  ol  a  regulation  to 
consumers  anrl  covered  persons,  including  the 
potential  reduction  oi  access  hv  consumms  to 
consumer  linancial  products  or  servic(;s:  the  im|)act 


addition,  the  Bureau  has  consulted,  or 
offered  to  consult  with,  the  prudential 
regulators,  SEC,  1  HID,  FMFA,  the 
Federal  Trade  (kmimission,  and  the 
Dejiartment  of  the  Trtiasury,  including 
regarding  consistency  with  anv 
lirudential,  market,  or  systemic 
objectives  administered  by  such 
agencies.  The  Bureau  also  held 
discussions  with  or  .solicited  feedback 
from  the  United  .States.  Dejiartment  of 
Agritailture,  Rural  Mousing  .Service,  the 
Fedttral  Housing  Administration,  and 
the  De])artment  of  Veterans  Affairs 
regarding  the  potential  impacts  of  the 
final  rule  on  those  entities’  loan 
programs. 

The  Board  i.ssued  the  201 1  ATR 
Proposal  prior  to  the  transfer  of 
rulemaking  authority  to  the  Bureau.  As 
the  Board  was  not  subject  to  Dodd- 
Frank  Act  section  1022(h)(2),  the  2011 
ATR  Proposal  did  not  contain  a 
projio.sed  Dodd-Frank  Act  section  1022 
analysis. 

The  Dodd-Frank  Act  and  the  final  rule 
establish  minimum  standards  for 
consideration  of  a  consumer’s 
rejiavimmt  ability  for  creditors 
originating  certain  clo.sed-end, 
residential  mortgage  loans.  These 
underwriting  reipiirements  are  similar, 
hut  not  identical,  to  the  ahility-to-repay 
requirements  that  apjily  to  high-co.st  and 
higher-jiriced  mortgage  loans  under 
current  regulations.'^'  In  general,  the 
Act  and  the  final  rule  prohibit  a  creditor 
from  making  a  covered  tran.saction 
mde.ss  the  creditor  makes  a  rea.sonahle 
and  good  faith  determination,  based  on 
verified  and  documented  information, 
that  the  consumer  has  a  reasonable 
ability  to  repay  the  loan  according  to  its 
terms. 

The.se  documentation  and  verification 
reijuirements  effectively  jirohihit  no 
documentation  and  limited 
documentation  loans  that  were  common 
in  the  later  years  of  the  housing  bubble. 
The  final  rule  generally  reipiires  the 
creditor  to  verify  the  information  relied 
on  in  considering  a  consumer’s  debts 
relative  to  income  or  residual  income 
after  jiaying  debts,  using  reasonably 
reliable  third-jiarty  records,  with  sjiecial 

(in  (l(!])(isit(irv  instiUilinns  niul  erndit  unions  with 
.SIO  liillion  or  loss  in  totnl  assols  as  doscriliod  in 
section  1()2()  ol  lho  Dodd-Frank  Act:  and  Iho  impact 
on  consninors  in  rural  areas. 

'I’he  Hnrean  notes  that  under  the  final  rule, 
"higher-priced  covei'ed  transaction"  is  defined  in 
§  ll)2li.4a(h)(4).  "Higher-|)riced  mortgage  loan" 
(III’MI.)  is  defined  in  §  1()2(i.H.'i.  "High-cost 
mortgage"  is  defined  in  t?  11)21). 22.  llie  Bureau 
further  notes  that  intere.st  rate  thresholds  specified 
in  the  "higher-priced  covered  transaction" 
definition  (higher-iiriced  threshold)  are  similar  to 
the  Ill’Mh  thresholds,  excjept  the  final  rule's  higher- 
priced  threshold  does  not  include  a  specified  rale 
threshold  for  "jumho"  loans,  as  provided  in 
§  1()2(i.:i.'j. 
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rules  for  verifying  a  eoiisuuKjr’s  int;oine 
or  assets.  The  creditor  imi.st  calculate 
the  monthly  mortgage  payment  based  on 
the  greater  of  the  fully-indexed  rate  or 
any  introductory  rate,  assuming 
monthly,  fully  amortizing  payments  that 
are  suhstantially  ecjual.  The  final  rule 
provides  special  payment  calculation 
rules  for  loans  with  balloon  payments, 
interest-only  loans,  and  negative 
amortization  loans. 

The  final  rule  jjrovides  special  rules 
for  com])lying  with  the  ahility-to-repay 
recjuirements  for  a  creditor  refinancing  a 
“non-standard  mortgage”  into  a 
“standard  mortgage.”  Under  the  final 
rule,  a  non-standard  mortgage  is  defined 
as  an  adjustahle-rate  mortgage  with  an 
introductory  fixed  interest  rate;  for  a 
period  of  one  year  or  longer,  an  interest- 
only  loan,  or  a  negative  amortization 
loan.  Under  this  provision,  a  creditor 
refinancing  a  non-standard  mortgage 
into  a  standard  mortgage  does  not  have 
to  consider  the  specific  underwriting 
criteria  a  lender  mu.st  otherwise 
consider  under  the  general  ahility-to- 
repay  option,  if  certain  conditions  are 
met. 

To  provide  creditors  more  certainty 
about  their  ])otential  liability  under  the 
al)ility-to-])ay  standards  while 
protecting  consumers  from  unaffordable 
loans,  the  Dodd-Frank  Act  creates  a 
presumption  of  compliance!  with  the 
ahility-to-pay  recjuirement  whcm 
creditors  make  “cjualified  mortgages.” 
According  to  the  statute,  covcired 
transactions,  in  general,  are  (|ualified 
mortgages  where:  the  loan  does  not 
contain  negative  amortization,  interest- 
only  jniyments,  or  balloon  payments 
(except  in  certain  limitcni 
circumstances);  the  term  does  not 
(!xceed  30  years;  points  and  fees 
(cixcluding  uj)  to  two  bona  fide  discount 
points)  do  not  exceed  three  j)ercent  of 
the  total  loan  amount;  the  income  or 
assets  and  debt  obligations  are 
considered  and  verified;  the 
underwriting  is  based  on  the  maximum 
rate  during  the  first  five  years,  uses  a 
])ayment  .schedule  that  fully  amortizcis 
the  loan  over  the  loan  term,  and  takes 
into  account  all  mortgage-related 
obligations. 

Under  the  final  rule  creditors  have 
three  options  for  originating  a  cpialified 
mortgage.  Under  the  first  option,  the 
loan  must  satisfy  basic  documentation 
and  verification  recjuirements  for 
income  or  asscds  and  debt,  and  the 
consumer  must  have  a  total  (or  “hack- 
end”)  debt-to-inc;ome  ratio  that  is  less 
than  or  ecjual  to  43  percent.  With 
respect  to  a  loan  that  satisfies  these 
criteria  and  is  not  a  higher-priced 
covered  transaction,  there  is  a 
conclusive  presumption  that  the 


creditor  satisfied  the  ahility-to-pay 
recpiirements  so  that  the  loan  (lualifies 
for  a  legal  safe  harbor  under  the  ahilitv- 
to-repay  nKiuiniments.  A  loan  that 
satisfies  the.se  criteria  and  is  a  higher- 
])riced  covered  transaction  receives  a 
rcihuttahle  pr(!sum])tion  of  compliance 
with  the  ahility-to-repay  retpiirements. 

The  second  o])tion  for  originating  a 
(jualified  mortgage  j)rovides  a  temporary 
ex])ansion  of  the  general  definition. 
Through  this  o])tion,  a  loan  is  a 
(pialified  mortgage  if  it  meets  the 
prohibitions  on  certain  loan  features, 
the  limitations  on  points  and  fees  and 
loan  terms  that  apply  under  the  general 
definition  and  also  meets  one  of  the 
following  requirements:  is  eligible  for 
purcha.se  or  guarantee  by  the  Federal 
National  Mortgage  As.sociation  (Fannie 
Mae)  or  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac) 
(collectively,  the  GSEs),  while  operating 
under  the  conservatorship  or 
receivership  of  the  FHFA;  is  eligible  to 
he  purchascid  or  guaranteed  hv  anv 
limited-lif(!  regulatory  entity  succeeding 
the  charter  of  either  the  GSFs;  or  is 
eligible  to  he  insunid  hv  the  FllA.  VA 
or  USD  A  or  USD  A  RHS.  This  temporary 
provision  ex])ire.s  with  res])ect  to  GSE- 
eligihle  loans  when  con.servatorshij)  of 
the  GSEs  ends  and  expires  with  respect 
to  each  other  cat(!gory  of  loans  on  the 
effective  date  of  a  ruhi  issucid  by  each 
respective  Fedtiial  agency  pursuant  to 
its  authority  under  TILA  section 
12n(i(h)(3)(ii)  to  define  a  (pialified 
mortgage.  Alternatively,  if  GSE 
con.servatorshij)  continues  or  the 
Federal  agencies  do  not  issue  rules 
defining  qualified  mortgage  jjursuant  to 
TILA  .section  12‘)G(h)(3)(ii).  the 
temporary  (jualified  mortgage  definition 
exj)ires  seven  years  after  the  effective 
date  of  the  rule. 

Unlike  loans  that  are  qualified 
mortgages  under  the  general  definition, 
there  is  no  sjiecific  monthly  deht-to- 
income  ratio  threshold  to  he  a  (jualified 
mortgage  under  this  temjiorary 
j)rovision,  excejd  as  may  he  nujuired  to 
l)e  eligible  for  jiurchase  or  guarantee  or 
to  he  insured  by  the  GSEs  or  Federal 
agencies.  'I’he  temjiorary  (jualified 
mortgage  definition  does  not 
sjiecifically  include  documentation  and 
verification  requirements  or  a  sjxicific 
j)ayment  calculation  re(juirement.  'I'he 
Hureau  understands  that,  to  he  eligible 
for  jiurchase  or  guarantee  by  the  CLSE’s 
or  to  he  eligible  to  he  guaranteed  or 
insured  by  the  Federal  agencies,  a  loan 
must  first  .satisfy  certain  j)ayment 
calcidation  nujuirements  and  rej)avment 
ability  analyses  (which  include 
consideration  of  a  consumer’s  total 
monthly  deht-to-income  ratio)  and  the 
information  on  which  the  calculation  is 


based  must  he  documented  and  verified. 
As  is  true  with  resjiect  to  the  first 
category  of  (jualified  mortgages 
described  above,  a  loan  that  satisfies 
these  criteria  and  is  not  a  higher-j)ri(:e(l 
covered  transaction  receives  a  legal  safe 
harbor  under  the  ahility-t()-rej)ay 
nujuirements.  A  loan  that  .satisfies  these 
criteria  and  is  a  higher-j)ri(:e(l  covered 
transaction  receives  a  rehuttahle 
j)resumj)ti()n  of  comjjliance  with  the 
al)ility-to-rej)ay  re(juirement.s. 

The  third  oj)tion  for  (jualified 
mortgages  exi.sts  only  for  small  creditors 
()j)erating  j)re(lominantly  in  rural  or 
underserved  areas,  who  are  allowed 
under  the  rule  to  originate  a  balloon- 
payment  (jualified  mortgage. 

Sjjecifically,  this  oj)tion  exists  for 
lenders  originating  .'lOO  or  fewer  covered 
transactions,  secured  by  a  first  lien,  in 
the  jjreceding  calendar  year,  with  assets 
equal  to  or  under  .$2  billion  (to  he 
adju.sted  annually),  and  who  made  more 
than  .')()  jiorcent  of  their  total  covered 
transactions  s(!(:ure(l  by  first  liens  on 
jH'ojjerties  in  counties  that  are  “rural”  or 
“underserved.”  These  creditors  are 
allowed  to  offer  loans  with  balloon 
j)ayment.s  assuming  the  loan  also  meets 
certain  loan-sjxicific  criteria:  the 
creditor  mu.st  .satisfy  the  nujidrements 
under  the  general  (jualified  mortgage 
definition  regarding  consideration  and 
verification  of  income  or  assets  and  debt 
obligations;  the  loan  cannot  j)ermit 
negative  amortization;  the  creditor  must 
determine  that  the  consumer  can  make 
all  of  the  scheduled  j)ayments  (other 
than  the  final  balloon  j)ayment)  under 
the  terms  of  the  legal  obligation  from  the 
consumer’s  current  or  rea.sonahlv 
(!xj)ected  income  or  a.ssets  other  than  the 
dwelling  that  .secures  the  transaction; 
the  loan  mu.st  have  a  term  of  least  five 
years  and  no  more  than  30  years;  the 
interest  rate  is  fixed  during  the  term  of 
the  loan;  the  creditor  must  base  the 
j)ayment  calculation  on  the  scheduled 
jieriodic  j)ayment.s,  excluding  the 
balloon  j)ayment;  and  the  loan  mu.st  not 
he  subject  to  a  forward  commitment  at 
the  time  of  consummation. 

Unlike  loans  that  are  qualified 
mortgages  under  the  general  definition, 
there  is  no  sjjocific  deht-to-income  ratio 
rerjuirement  for  halloon-jjayment 
(jualified  mortgages.  However,  creditors 
must  generally  consider  and  verify  a 
consumer’s  monthly  deht-to-income 
ratio.  Like  the  other  (jualified  mortgage 
definitions,  a  loan  that  .satisfies  the 
criteria  for  a  hall()on-j)ayment  (jualified 
mortgage  and  is  not  a  higher-jjriced 
covered  transaction  receives  a  legal  safe 
harbor  under  the  ahilitv-to-rejiay 
re(juirement.s  for  as  long  as  the  loan  is 
held  in  portfolio  by  the  creditor  who 
originated  the  loan.  The  safe  harbor  also 
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applies  to  halloon-])ayniont  (jiialitied 
mortgages  which  are  sold  three  years  or 
more  after  consummation.  A  loan  that 
satisfies  the  balloon  ])ayment  qualified 
mortgage  criteria  and  is  a  higher-priced 
covered  transaction  receives  a  rehultahle 
presumption  of  compliance  with  the 
ahility-to-re])ay  recjuirements. 

As  discu.ssed  above,  the  final  rule 
provides  a  conclusive  presumjjlion  of 
compliance  with  the  ahility-to-repay 
r(!(juirements  for  loans  that  satisfy  the 
definition  of  a  (lualified  mortgage  and 
are  not  higher-priced  covered 
transactions  (;.e.,  APR  does  not  exceed 
Average  Prime  Offer  Rate  (APOR)  +  1.5 
percentage  points  for  first  liens  or  3.5 
IMircentage  points  for  subordinate 
liens}.'"-  The  final  rule  provides  a 
rebuttable  presumption  of  comj)lianc:e 
with  al)ility-to-rej)av  recpiirements  for 
all  other  (pialified  mortgage  loans, 
meaning  qualified  mortgage  loans  that 
are  higher-priced  covered  transactions. 

A  consumer  who  seeks  to  rebut  the 
presumption  must  prove  that,  at  the 
time  of  consummation,  in  light  of  the 
consumer's  income  and  debt 
obligations,  the  consumer’s  monthly 
payment  (including  mortgage-related 
obligations)  on  the  covered  transaction 
and  any  simultaneous  loans  of  which 
the  creditor  was  aware,  would  leave  the 
consumer  with  insuffitaent  residual 
income  to  pay  living  expen.ses, 
including  recurring  and  material 
obligations  or  expenses  of  which  the 
creditor  was  aware. 

Finally,  the  final  rule  imj)lements  the 
Dodd-Frank  Act  limits  on  prepayment 
ptmalties,  lengthens  the  time  creditors 
inii.st  retain  records  that  evidence 
comj)liance  with  the  at)ility-to-rej)ay 
and  prepayment  j)enalty  provisions,  and 
|)rohihits  evasion  of  this  rule,  in 
connection  with  credit  that  does  not 
meet  the  definition  of  open-end  credit, 
by  structuring  a  closed-end  extension  of 
credit  as  an  open-end  j)lan. 

A  consumer  who  brings  an  action 
against  a  creditor  for  a  violation  of  the 
ahility-to-repay  requirements  within 
three  years  from  when  the  violation 
occurs  may  lx;  able  to  recover  special 
.statutory  (lamages  etpial  to  the  sum  of 
all  finance  charges  and  fees  jiaid  by  the 
consumer,  unle.ss  the  creditor 
demonstrates  that  the  failure  to  com})ly 
is  not  mat(;rial;  actual  damages; 
statutory  damages  in  an  individual 
action  or  class  action,  up  to  a  prescribed 
threshold:  and  court  costs  and  attornev 
fees  that  would  he  available  for 
violations  of  other  Tll.A  provisions. 


Av(!raf><!  I’riiiU!  Olltx  Kale  means  "the 
averaj>e  prime  (liter  rale  l<ir  a  comparalile 
Iransaclion  ns  ot  llie  dale  (in  wtiicli  Itie  inleresi  rale 
l(ir  llie  Iransaclinn  is  sel.  as  |inlilishe(l  liy  llie 
Hureaii."  TII.A  seclinn  12!l(:{li)(2)B). 


After  the  expiration  of  the  three-year 
time  period,  the  consumer  is  iirecluded 
from  bringing  an  affirmative  claim 
against  the  creditor.  At  any  time,  when 
a  creditor  or  an  assignee  initiates  a 
foreclosure  action,  a  consumer  may 
as.sert  a  violation  of  these  ])rovi.sions  “as 
a  matter  of  defense  by  recou|)ment  or 
setoff.”  There  is  no  time  limit  on  the  use 
of  this  defen.se,  although  the 
recoupment  or  setoff  of  finance  charge 
and  fees  is  limited  to  the  first  three 
years  of  finance  charges  and  fees  paid 
by  the  consumer  under  the  mortgage. 

B.  Data  and  Quantification  of  Benefits, 
Costs  and  Impacts 

Section  1022  of  the  Dodd-Frank  Act 
reejuires  that  the  Bureau,  in  adopting  the 
rule,  consider  potential  benefits  and 
exists  to  consumers  and  covered  jiersons 
resulting  from  the  rule,  including  the 
jiotential  reduction  of  access  by 
con.sumers  to  consumer  financial 
])roducts  or  services  resulting  from  the 
rule,  as  noted  above;  it  also  requires  the 
Bureau  to  consider  the  impact  of 
projio.sed  rules  on  covered  jiersons  and 
the  impact  on  consumers  in  rural  areas. 
These  jiotential  benefits  and  costs,  and 
these  impacts,  however,  are  not 
generally  su.scejitihle  to  particularized 
or  definitive  calculation  in  connection 
with  this  rule.  The  incidence  and  scope 
of  such  |)otential  benefits  and  costs,  and 
such  imjiacts,  will  he  iidluenced  very 
substantially  by  economic  cycles, 
market  develo|)ments,  and  husine.ss  and 
consumer  choices,  that  are  substantially 
indejiendent  from  adojition  of  the  rule. 
No  commenter  has  advanced  data  or 
methodology  that  it  claims  would 
enable  pret:ise  calculation  of  these 
benefits,  costs,  or  impacts.  Moreover, 
the  potential  benefits  of  the  rule  on 
consumers  and  covered  persons  in 
creating  market  changes  antieijiated  to 
address  market  failures  are  esjiecially 
hard  to  (juantifv. 

In  considering  the  relevant  jiotential 
benefits,  costs,  and  impacts,  the  Bureau 
has  utilized  the  available  data  discu.ssed 
in  this  preamble,  where  the  Bureau  has 
found  it  informative,  and  apjilied  its 
knowledge  and  exjiertise  concerning 
consumer  financial  markets,  potential 
husine.ss  and  consumer  choices,  and 
economic  analy.ses  that  it  regards  as 
most  reliable  and  helpful,  to  consider 
the  relevant  jiotential  benefits  and  costs, 
and  relevant  impacts.  The  data  relied 
ujjon  by  the  Bureau  includes  the  jnihlic 
comment  record  established  by  the 
projiosed  rule,  as  well  as  the  data 
de.scrihed  in  the  Bureau's  Federal 
Register  notice  reopening  the  comment 


for  this  rule,'"-'  and  the  public 
comments  thereon. 

However,  the  Bureau  notes  that  for 
some  as])ects  of  this  analysis,  there  are 
limited  data  available  with  which  to 
quantifv  the  jiotential  co.sts,  benefits, 
and  impacts  of  the  final  rule.  For 
example,  data  on  the  number  and 
volume  of  various  loan  products 
originated  for  the  portfolios  of  hank  and 
non-hank  lenders  exists  onlv  in  certain 
circumstances.  Data  regarding  many  of 
the  benefits  of  the  rule  such  as  the 
benefits  from  jirex’ented  defaults  or  from 
prevented  injuries  to  the  financial 
system  are  also  limited. 

In  light  ofthe.se  data  limitations,  the 
analysis  below  generally  jirovides  a 
qualitative  discu.ssion  of  the  benefits, 
costs,  and  impacts  of  the  final  rule. 
General  economic  jirincijiles.  together 
with  the  limited  data  that  are  available, 
provide  insight  into  the.se  benefits, 
costs,  and  impacts.  Where  i)o.s.sil)le.  the 
Bureau  has  made  (juantitative  estimates 
based  on  the.se  princijiles  and  the  data 
that  are  available.  For  the  reasons  stated 
in  this  jireamhle.  the  Bureau  considers 
that  the  rule  as  adojited  faithfully 
implements  the  jiurposes  and  objectives 
of  Congress  in  the  .statute.  Based  on  each 
and  all  ofthe.se  considerations,  the 
Bureau  has  concluded  that  the  rule  is 
ajijirojiriate  as  an  inqilementation  of  the 
Act. 

C.  Baseline  for  Amdvsis 

The  jirovisions  of  Dodd  Frank 
concerning  minimum  loan  standards 
and  the  ahility-to-rejiay  re(]uirement  are 
.self-effectuating,  and  the  Dodd-Frank 
Act  does  not  recpiire  the  Bureau  to  adojit 
a  regulation  to  implement  the.se 
amendments.  The  Act  does  recpiire  the 
Bureau  to  i.ssue  regulations  to  “carry  out 
the  jmrposes  of”  the  subsection 
governing  qualified  mortgages,  which 
includes  the  “presumption  of 
conqiliance”  accorded  those  mortgages. 
In  the  absence  of  such  regulations,  the 
statutory  provisions  would  take  effect 
on  January  21, 2013,  and  there  would  he 
no  clarification  beyond  the  .statute  as  to 
the  meaning  of  the  ahility-to-rejiay 
recjiiirement,  which  mortgages  meet  the 
.statutory  criteria  for  a  (pialified 
mortgage,  and  the  nature  of  the 
presumption  of  compliance  with  resjiect 
to  such  mortgages.  Thus,  many  costs 
and  benefits  of  the  final  rule  considered 
below  would  arise  largely  or  entirely 
from  the  statute,  not  from  the  final  rule. 
The  final  rule  would  provide  substantial 
benefits  com|)ared  to  allowing  the.se 
provisions  to  take  effect  alone  by 
clarifying  jiarts  of  the  statute  that  are 
ambiguous.  Greater  clarity  on  the.se 


77  I-'R  :i:n2l)  (limo  5.  2012) 


6558 


Federal  Register / Vol.  78,  No.  20/ Wednesday,  January  30,  201 3 /Rules  and  Regulations 


issues  should  rodueo  the  (:om])lian(:e 
hurdens  on  covered  persons  hv  reducing 
costs  for  attorneys  and  com])liance 
officers  as  well  as  ])otential  costs  of 
over-compliance  and  nnneces.sary 
litigation. 

.Section  1022  of  the  Dodd-Frank  Act 
permits  the  llnnian  to  consider  the 
l)enefit.s  and  co.sts  of  the  ride  solely 
compared  to  the  state  of  the  world  in 
which  the  statute  takes  effect  without  an 
implementing  regulation.  To  provide 
the  public  better  information  about  the 
himefits  and  costs  of  the  statute, 
however,  the  Bureau  has  nonetheless 
chosen  to  evaluate  the  benefits,  costs, 
and  imjiacts  of  the  major  jirovisions  of 
the  final  rule  against  a  pre-statutorv 
baseline.  That  is,  the  Bureau’s  analysis 
below  considers  the  benefits,  costs,  and 
impacts  of  the  relevant  provisions  of  the 
Dodd-Frank  Act  combined  with  the 
final  rule  implementing  those 
provisions  relative  to  the  regulatory 
regime  that  jire-dates  the  Act  and 
remains  in  effect  until  the  final  rule 
takes  effect.  As  noted,  current 
regnlations  have  jiarallel  hut  not 
identical  ahility-to-rej)ay  rides  a])plied 
to  higher-])rice  and  high-cost  mortgage 
loans. 

In  the  analysis,  in  addition  to 
referring  to  jjresent  market  conditions, 
the  Bureau  refers  at  times  to  data  from 
other  historical  jjeriod.s — the  market  as 
it  existed  from  1997  to  2003  and  the 
years  of  the  bubble  and  the  collap.se — 
to  provide  the  public  a  fuller  .sense  of 
the  potential  impacts  of  the  rule  in  other 
market  conditions.'^'’  (ionsidering  the 
current  state  of  the  market  makes  clear 
the  near  term  benefits  and  co.sts  of  the 
provisions.  However,  at  this  point  in  the 
credit  cycle,  the  market  is  highly 
restrictive  and  operating  under  very 
tight  credit  conditions. Again.st  this 
background,  the  benefits  and  the  co.sts 
of  the  rule  may  appear  smaller  than 
ot  herwise. 

The  Bureau  considers  the  mortgage 
market  as  it  existed  from  1997  through 


Bunsui  hiis  cliosun.  ;is  a  iiiatt(!i'  ol 
discriJlioii.  Ui  coiisidor  llio  Ixaiidits  and  co.sts  ol 
tliosi!  provisions  tlial  am  n!(|nimd  by  tlio  Ilodd- 
Frank  y\cl  in  order  to  l)ott(!r  inldrm  tho  ruloinakin}>. 
The  Itnriian  lias  di.scmtion  in  liitnm  ridoinakin^s  to 
clioosi!  till!  nilnvanl  provisions  to  discuss  and  to 
clioo.si!  till!  most  a|)propriato  liasclino  lor  that 
particular  rnlomakin^. 

'^■'•Tlio  statute  and  final  rule  are  desif>ned  to 
ensure  a  ininiinal  level  ol  underwriting  across 
various  states  ol  the  lionsing  market  and  credit 
cycle.  y\s  a  result,  the  linreau  determin(!d.  as  a 
matter  ol  discretion,  that  it  was  henelicial  to 
compare  certain  as)iet:ts  of  the  rule  against  dilierent 
.scenarios,  using  dilTerent  historical  data. 

'^'>.S'ee  Hoard  oflfovernors  of  the  Federal  Reserve 
.Sy.sleni.  “Monetary  Policy  Report  to  the  Congre.ss." 
Only  17.  2012).  (iv(iilul)l(;  at  hllp:// 
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2003  useful  to  as.snss  some  of  the  rule’s 
po.ssihle  effects  when  credit  conditions, 
and  the  economy  more  generally,  return 
to  normal.  During  this  period,  home 
prices  were  generally  rising  tind  the 
housing  market  was  in  a  |)ositive  pha.se. 
Notably,  interest  rates  were  falling  in 
2002  iind  2003,  which  created  a  very 
large  surge  in  refinancing  activity.  3'hi.s 
period  may  not  he  perfectly 
repre.sentative  of  an  “average”  market, 
hut  these  years  span  almost  a  full 
businii.ss  cycle,  capturing  the  end  of 
1990’.s  exjiansion,  the  early  2000’s 
recession  and  the  beginning  of  the  next 
ex|)ansion. 

The  analysis  also  uses  data  from  the 
period  2004  through  2009.  Beginning  in 
2004,  the  mortgage  market  in  the  United 
States  was  in  the  height  of  the  housing 
huhhle.  In  2007  home  prices,  mortgage 
lending,  and  the  economy  more 
generally  collaji.sed.  The  period  that 
covers  the  “huhhle”  years  and  the  crash 
that  followed  is  also  useful  to  gauge  the 
imjiacts  of  the  final  rule.  It  is  exactly  the 
lending  conditions  during  those  years, 
and  the  damage  they  caused,  that  the 
statute  and  the  final  rule  are  ])riniarilv 
designed  to  prevent.  Examining  the 
performance  and  effects  of  the 
mortgages  offered  during  this  period, 
loans  that  were  largely  originated  based 
on  the  perceived  value  of  c;ollateral, 
offers  insights  into  the  iiotential  benefits 
and  costs  of  the  ride. 

D.  (kivonigo  of  tho  Final  Ihilo 

The  jirovisions  of  the  final  rule 
require  creditors  to  determine  a 
consumer’s  ability  to  rejiay  a 
“residential  mortgage  loan,  ”  excluding 
reverse  mortgages  and  tenqjorarv  bridge 
loans  of  12  months  or  less,  (referred  to 
as  “c:overed  transactions”)  ’’and 
(establish  new  rules  and  prohibitions  on 
prepayment  penalties.  For  these 
pur])oses,  this  rule  covers  with  some 
exceptions,  any  dwelling-secured 
con.sumer  credit  tran.saction,  regardless 
of  whether  the  consumer  credit 
tran.saction  involves  a  home  purchase, 
refinancing,  home  equity  loan,  first  lien 
or  .subordinate  lien,  and  regardle.ss  of 
whether  the  dwelling  is  a  ]3rincipal 
residence,  second  home,  vac;ation  home 
(other  than  a  time.share  residence),  a 
one-  to  four-unit  residence, 
condominium,  cooperative,  mobile 
home,  or  manufactured  home.  However, 
the  Dodd-Frank  Act  specifit:ally 
excludes  from  these  provisions  open- 
end  credit  plans  or  extensions  of  credit 
secured  by  an  interest  in  a  time.share 
plan.  The  final  rule  generally  akso 
exclutles  reverse  mortgages,  residential 


Riiliahlo  loan  Invol  data  Irom  oarlior  liini! 
|)iiriod.s  is  "nnoially  iinavailahlo. 


construction  loans,  and  bridge  loans 
with  a  term  of  12  months  or  less. 

E.  Poiontial  Bonofits  and  (lasts  to 
(lonsninors  and  (lovorod  Poisons 

In  the  analysis  of  benefits,  co.sts  and 
impacts,  the  Bureau  has  chosen  to 
consider  the  ahility-to-repay  jirovisions 
together  with  the  various  ipialified 
mortgage  provisions.  The  discn.ssion 
below  first  addre.sses  the  economics  of 
an  ahility-to-repay  standard,  and 
considers  the  specific  market  failures 
that  the  .statute  and  the  rule  aim  to 
address.  In  general,  market  failures  may 
include  incomplete  markets, 
externalities,  imjjerfect  competition, 
imperfect  information,  or  imjierfect 
information  jiroce.ssing  hv  consumers 
and  several  of  those  are  discussed 
here.'^"  The  benefits  and  costs  of  the 
recinirement  to  assess  ability  to  repay 
based  upon  documented  and  verified 
information  are  then  discussed  along 
with  the  impacts  of  the  new  liabilities, 
and  the  presumption  of  compliance  that 
mitigates  those  liabilities  established 
under  the  Dodd-Frank  Act. 

Additional  provisions  of  the  ride  are 
considered  including  the  impacts  of  the 
provisions  related  to  points  and  fees, 
prejiayment  penalties  and  the  definition 
of  “rural  or  underserved”.  The 
relation.ship  between  these  provisions 
and  other  mortgage  related  rulemakings 
is  discussed.  The  benefits,  costs  and 
impacts  of  tbe  final  rule  in  relation  to 
.several  major  alternatives  are  then 
discussed. 

1.  Ei:onomics  of  Ability  To  Rejiav 

The  basic  requirement  of  Section  1411 
of  the  Dodd-Frank  Act  is  that  a  covered 
transaction  may  only  he  made  when  the 
creditor  has  made  a  “reasonable  and 
good  faith”  determination  that  the 
con.sumer  will  he  able  to  repay  the  loan. 
In  the  absence  of  any  market 
imperfections,  when  negotiating  a  loan, 
both  the  lender  and  borrower  would 
understand  and  consider  the  jirohability 
of  default  and  the  related  costs  should 
such  a  default  occur.  Creditors  would 
extend  credit  if,  and  onlv  if,  the  “jirice” 
of  the  loan,  i.o.,  the  ri.sk-adjusted  return 
(the  return  taking  into  account  the 
expected  loss  from  default)  is  high 
enough  to  justify  the  investment. 
Informed  consumers  would  accept  the 
loan  if,  and  only  if,  the  benefits  of 
financing  the  property  are  worth  the 
costs,  including  any  expected  costs  in 
the  likelihood  that  they  default  and 


1711  For  ii  ooiiiiral  discussion  of  innrkot  lailuriis. 
inciiiding  incoinplotu  niarkuls.  .sec  (ihapicr  4 
("Marktil  Failuru")  in  josuph  K.  .Slif^litz.  Economics 
of  tlw  Piil>lic  Sector.  :id  edition.  Now  York;  W.  W. 
Norton  14  Conipanv.  Inc.  (2000). 
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cannot  maintain  access  to  the  specific 
property. 

The  primary  benefits  or  costs  from  an 
ahility-to-repay  retjnirement  therefore 
derive  from  situations,  where,  absent 
such  a  re(|uirement.  Iliese  conditions  are 
not  met  or  where  certain  externalities 
may  exi.st.  The.se  may  include  situations 
where  the  originator  or  creditor  is  not 
fully  informed  or  has  incorrect 
information  about  the  transaction.  More 
likely,  a  fully  informed  originator  or 
creditor  may  not  fnllv  internalize  all  of 
the  relevant  costs,  and  is  willing  to 
extend  credit  even  though  the  consumer 
may  lack  the  ability  to  repay.  Since  the 
consumer  willingly  enters  into  the 
transaction,  he  or  she  must  akso  he 
uninformed  of  either  the  true  likelihood 
or  true  co.sts  of  default,  or  mu.st  not  fully 
internalize  all  of  the  relevant  costs.  As 
discussed  below,  some  of  these 
situations  arise  when  the  lender  or  the 
borrower,  fully  understanding  the  risks 
of  the  loan  and  the  inherent  costs  to 
themselves,  do  not  factor  costs  borne  by 
parties  outside  the  transactions  into 
their  decisions. 

(Collateral  ha.sed  or  “hard  money” 
lending  is  one  ])o.s.sihle  case  where  such 
lending  could  occur.  If  the  lender  is 
assured  (or  believes  he  is  assured)  of 
recovering  tin;  value  of  the  loan  by 
gaining  possession  of  the  asset,  the 
lender  may  not  j)ay  snlTicienl  attention 
to  the  ability  of  the  borrower  to  rejjav 
the  loan  or  to  the  impact  of  default  on 
third  parties.  For  very  low  loan-to-value 
(LTV)  mortgages,  /.e..  tho.se  where  the 
value  of  the  jiroperty  more  than  covers 
the  value  of  the  loan,  the  lender  may  not 
care  at  all  if  the  borrower  can  afford  the 
])ayment.s.  Even  for  higher  LTV 
mortgages,  if  jjrices  are  rising  sharply, 
borrowers  with  even  limited  ecjuity  in 
the  home  may  be  able  to  gain  financing 
since  lenders  can  expect  a  jjrofitahle 
.sale  or  refinancing  of  the  jiroperty  as 
long  as  prices  continue  to  rise. 

()ther  ca.ses  may  involve  loan 
originators  who  do  not  hear  th(i  credit 
risk  of  the  loan,  and  therefore  do  not 
hear  the  ultimate  costs  of  default.  The 
common  case  is  lenders  who  sell  their 
loans:  these  lenders  earn  upfront 
origination  fees  from  consumers  and 
gains  on  sale  hnt  (absent  complete 
contracts  that  j)rovid(!  otherwi.se)  mav 
not  generally  hear  the  co.sts  of  a  later 
borrower  default.  As  the  relative  size  of 
the  upfront  fees  increa.se,  the  ])otential 
agency  problems  do  as  wcdl.  'I’he  mark(!t 
recognizes  the  informational  issues  in 
the.se  transactions  and  has  developed 
mechanisms  to  mitigate  adverse 
selection  ami  moral  hazard.  P’or 
example,  purchasers  of  loans  engage  in 
due  diligence,  either  directly  or  by 
hiring  third  parties,  validating  the 


information  provided  about  the  loans 
and  ensuring  that  the  .seller  has 
provided  only  loans  that  meet  agreed 
upon  criteria.  In  addition,  contracts 
provide  that  ex-))o.st,  should  a  loan 
|)erform  poorly,  the  originator  may  have 
to  repurchase  the  loan.  This  t:ontracting 
feature  is  akso  designed  to  ensure  that 
the  initial  creditor  of  the  loan  has  the 
j)roper  incentives  to  verify  the 
borrower’s  ability  to  re|)ay  or  the 
collateral  value.  .Still,  not  all 
information  about  the  loan  may  he 
caj)lured  and  pa.ssed  among  sixpiential 
owners  of  the  loan;  some  tacit 
information,  not  pas.sed  on,  may  give 
the  creditor  an  informational  advantage 
over  others  and  diminishes  the 
creditors’  incentives  to  verify  the 
consumer’s  ability  to  repay. 

However,  even  lenders  who  maintain 
loans  in  portfolio  may  ])ay  insufficient 
attentic)!!  to  the  borrower’s  ability  to 
repay.  Cases  where  the  loan  c;re(litor  can 
earn  sufficient !v  I’dgh  up-front 
com])ensation,  or  where  incentives  of 
the  individual  loan  originators  and  the 
creditor  differ,  may  lead  to  lending  that 
does  not  include  a  realistic  asse.ssment 
of  the  borrower's  ability  to  repay.  For 
example,  a  retail  loan  originator  who 
earns  commi.ssion  may  not  have  the 
same  incentives  as  the;  owners  of  the 
hank  that  emjdoys  the  loan  originator 
and  who  will  hear  the  ultimate  cost  of 
the  loan  onc(!  on  portfolio.  Even  if  such 
loan  originators  do  not  have  final 
decision-making  authority  as  to  whether 
the  creditor  will  make  the  loan,  the  loan 
originator  controls  the  information  that 
the  underwriter  receives  aiid  may  have 
an  information  advantage  that  could 
systematically  bias  underwriting 
decisions.'**"  Tliis  information  problem, 
and  therefore  the  risk  of  poorly 
underwritten  jjortfolio  loans,  may  he 
even  greater  where  the  originator  is  not 
an  em])loyee  of  the  creditor  as  is  true  in 
the  hrok(!rage  and  correspondent 
lending  contexts. 

In  all  these  cases,  the  common 
problem  is  the  failure  of  the  originator 


'’''.Soiiio  consumers  iiiiiv  iil.so  Ix^nolil  lidin 
ininrniiitional  .isyininctrios  tlial  load  to  IIk; 
siicoiidarv  niark(!t  purchasing  tludr  niortgagos 
williout  lull  inloriiialion  ahoul  the  characliuistics  ot 
the  loan. 

lOxamphis  ol  oiiipirical  (!vi(h;nc(!  ol  the 
jjorsistonci!  ot  inoral  ha/.ar(l  among  oinplov(!o.s  in 
conniHircial  and  retail  lending,  include  originators 
ol  residential  inortgagiis.  appears  in  .Suinit  Agarwal 
and  and  It/hak  Hen-navid.  "Do  Loan  OHicia's' 
Incentives  Liiad  to  l.ax  Lending  .Standards?"  I''ed(!ral 
Reserve  Hank  ol  ( Chicago  working  papeu'  (21)12): 
Aritje  Htandt:  and  Hurton  I lollifndd.  and  I’atrik 
.Sandas.  21)11).  'I'he  Role  ol  Mortgage  HroLas  in  the 
.Suhprime  Crisis.  Working  paper.  Carnegie  Mellon 
llnivcirsity.  Cole.  .Shawn,  Martin  Kan/.,  and  Leora 
Klappi!)'  (2t)U)).  Rewarding  Calculated  Risk-Taking: 
Lvidence  from  a  .Series  of  Lxpcfriments  with 
Commercial  Hank  l.oan  Officers.  Working  paper. 
Harvard  Husiness  .School. 


or  creditor  to  internalize  jiarticular 
t:osts,  often  magnified  by  information 
failures  and  systematic  biases  that  lead 
to  underestimation  of  the  risks  involved. 
The  first  such  costs  are  simply  the 
jiecuniary  costs  from  a  tlefaulted  loan — 
if  the  loan  originator  or  the  creditor  does 
not  hear  the  ultimate  credit  risk,  he  or 
she  will  not  inve.st  sufficiently  in 
verifying  the  consumer’s  ability  to 
repay.  Even  in  cases  where  the  lender 
does  hear  those  co.sts,  he  or  .she  will 
usually  not  fully  internalize  the  jirivate 
costs  that  a  defaulting  borrower  will 
incur  should  default  occur.  Further, 
there  are  social  costs  from  default  that 
creditors  may  not  internalize,  as 
di.scussed  below."*' 

As  noted  earlier,  the  borrower  also 
miLSt  decide  whether  to  enter  into  the 
mortgage,  and  fully  informed.  j)erfectly 
rational  consumers  should  consider 
their  own  risk  of  default  and  jjrivate 
co.sts  in  the  event  of  defaidt.  However, 
as  with  lenders,  borrowers  may  not  fnllv 
anticipate  the  future  jjrohahility  or  costs 
of  default,  either  hecau.se  thev  are 
uninformed  or  for  other  reasons. 
(Consumers  may  underestimate  the  true 
co.sts  of  homeownershi])  or  he  overlv 
o])timistic  about  their  own  future  (or 
even  current)  financial  condition.  This 
can  he  exacerbated  in  the  case  of  le.ss 
.soj)histicated  consumers  negotiating 
with  more  informed  mortgage 
professionals  who  have  an  interest  in 
closing  the  loan  and  who  may  falsely 
reassure  consumers  about  the 
consumers’  ability  to  rejjay. 

Consumers  (and  as  noted  above, 
creditors)  may  akso  misjudge  the  current 
or  future  value  of  the  property  .securing 
the  loan."*-  This  latter  phenomenon  was 
very  much  in  evidence  during  the  later 
years  of  the  housing  bubble  as  many 
consumers  simjjly  assumed  that  in 
times  of  financial  stress,  they  could 
always  sell  or  refinance.  Further, 
consumers  may  not  understand  or  mav 
underestimate  the  costs  they  will  incur 
in  the  event  of  defanlt,  such  as  the  loss 
of  the  borrower’s  own  home,  costs  of 
relocation,  and  the  borrower’s  loss  of 
future  credit,  emjiloyment  and  other 


""Willi  tluisi!  iiiarkid  laiiiiros.  ovaii  il  ragiilalion 
limits  opporlimitics  for  lontliirs  lo  oxloiul  crodil 
williout  rotaiiiing  a  portion  of  llie  risk,  limn!  may 
111!  casus  wliuri!  luiiclors  will  not  |)ay  uiiongli 
atiuiition  lo  a  liorrowur's  aliilily  lo  ru|)ay. 

"‘-.Sue  l'■ooto.  Cliristopliur  L.,  Krisloplii!!’  .S. 
Curarili.  and  Paul  .S.  Willun.  "Why  Did  .So  Many 
Puopli!  Maku  .So  Manv  t’.v  Post  Had  D(!cisioiis?  Thu 
Cansus  of  thu  Foruclosnru  Crisis,"  Pnhiic  Policy 
Discussions  Papurs.  I■'udural  Rusurvu  Hank  of  Hoston 
(2012).  iivaihthio  at  httpj/www.boskmfed.oi';^/ 
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opjDortunities  for  which  credit  reports  or 
credit  scores  weigh  in  the  decision. 

As  noted  ahove.  neither  party  to  the 
transaction  is  likely  to  internalize  costs 
to  third  ])arties.  Even  among  very 
informed  consumers  and  creditors,  most 
will  not  internalize  the  social  costs  that 
deliiKiuency  or  foreclosure!  can  have.'”-* 
Research  has  consistently  shown  that  a 
foreclosure  will  have  a  negative  effect 
on  the  other  homeowners  in  the  vicinitv 
either  through  the  displacement  of 
demand  that  otherwise  would  have 
increa.sed  the  neighborhood  })rices, 
reduced  valuations  of  future  sales  if  the 
buyers  and/or  the  ap])raisers  are  using 
the  sold  foreclosed  ]jro])erty  as  a 
comparable,  vandalism,  and 
disinvestment.'”'’  While  the  estimated 
magnitudes  and  the  breadth  of  the 
iinjiact  differ,  researchers  seem  to  agree 
that  there  is  a  negative  impact  on  houses 
in  the  vicinity  of  the  foreclosure,  and 
this  impact  is  the  highest  for  the  houses 
that  are  the  close.st  to  the  foreclosed 
house  and  for  the  houses  that  get  sold 


lor  (!XHin|)l(!.  Komiolli  1’.  Itnivoorl  and 
Chorvl  K.  (a)0|)i!r.  l-'or()(:losiin!'s  Wako:  'I’lio  ( j-(!(lil 
Kxporioncos  ot  liulividiials  Following  FoiXiolosiiro. 
Working  l’a|){;r.  2010  availaOh;  at  hllp:// 
\\orks.li<!i)ii‘ss.c()ii)/khr(;vo()rl/2. 

'“■*  .Sticlion  1022  nuiiiiros  considoration  of  honolits 
and  costs  to  consumers  and  covcaxMl  pia  sons.  The 
aliililv  to  jiay  rule  also  has  important  potential 
henellts  and  costs  lor  ollu!r  indix  iduals  and  tirms. 
and  lor  society  at  lai-ge.  'I'lie  H\ireau  discusses  tliese 
Ijenelils  and  costs  lien;  Inicaiise  tliev  are  particularlv 
important  to  tlie  thireau's  development,  and  pul)lic 
understanding  of.  tlie  final  rule,  'i'lie  rule 
implements  statutory  provisions,  enacted  in  the 
wake  of  the  linancial  crisis,  that  .seem  clearlv 
intended  to  help  prevent  the  potential  negative 
social  externalities  of  jioor  underwriting  while 
preserving  the  potential  po.silive  social  externalities 
of  mortgage  lending.  The  lJureau  niserves  discretion 
in  the  case  of  each  rule  whether  to  discuss  henefits 
and  co.sts  othia-  than  to  consumers  and  covered 
|)ersons. 

"'■■’There  are  several  jiapers  documenting  various 
magnitudes  of  the  negative  effect  on  tlie  nearhy 
properties.  Data  in  Massachusetts  from  1!)87  to  201)!) 
indicate  that  aside  from  a  27%  rediu:tion  in  the 
value  of  a  house  (possihlv  due  to  losses  associated 
with  ahandonmeiitl.  foreclosures  lead  to  a  \% 
riifluction  in  the  value  of  every  other  house  within 

tenths  of  a  mile.  See  )ohn  'S'.  Oamphell.  Stefano 
Ciglio.  and  I’arag  I’athak.  Foit:ed  Sales  and  Hou.se 
Prices.  American  Fconomic  Review  lOl(.l)  (20111. 
abstract  available  at:  btlp://\\\v\\.(wn\\vh.orn/ 
(ii1i(:Ips.php?(l()i=1().]257/(i(;r.l()1 .5.21011.  Data  from 
Fannie  Mae  for  the  (Chicago  M.SA.  show  that  a 
foreclosure  within  0.0  kilometers  can  decrease  the 
price  of  a  house  by  as  much  as  8.7‘/n.  however  the 
magnitude  decreases  to  under  2%  within  five  years 
of  the  foreclosure.  S(!e  /.henguo  l.in.  firic 
Rosenblatt,  and  Viiu:ent  \V.  Yao.  "Spillover  Fffects 
of  Foreclosures  on  Neiglihorhood  Pro|)erty  Values." 
Tha  loll  mill  ol  Uniil  buliilo  l•’inllncl;  iinil  liconoiiiics. 
2000.  88(4).  887-407.  Similarly,  data  from  a 
Maryland  dataset  for  200()-2000  show  that  a 
foreclosure  results  in  a  28%  increase  in  the  default 
ri.sk  to  its  nearest  neighbors.  Siio  (iharles  Towe  and 
(ihad  Lawley.  2011.  "The  Contagion  Effect  of 
Neighboring  Foreclosures."  SSRN  Working  Paper 
188480.'>. 


within  a  .short  poriod  of  time  of  the 
foroclo.sod  sale.'”” 

Rosoarch  is  also  hoginning  to  oxamino 
othor  sihllovor  offocts  from  foroclosuros 
including  incroasos  in  noighhorhood 
crimo  and  social  offocts  on  family 
tnomhors  such  as  hatnporod  school 
liorformanco.'””  Social  policy  has  long 
lavorod  homoowtiorshi])  for  tho  societal 
honofits  that  may  onsuo:  tho  nogativo 
sjiillovors  from  foroclosuros  can  ho  .soon 
as  tho  invor.so  of  this  dynamic.'”” 

'riio  Dodd-Frank  Act  and  tho  final  rulo 
address  tho.so  |)otontial  tnarkot  failures 
through  minimum  underwriting 
ro(|uiromonts  at  origination  and  now 
liahility  for  originators  and  assignees  in 
cases  whore  tho  standards  are  foitnd  not 
to  ho  mot.  For  (jualifiod  mortgages  that 
have  earned  tho  conclusive 
jirosumption,  mooting  tho  ciualifiod 
mortgage  product  criteria  and 
underwriting  roquiromonts  and  jiricing 
of  tho  loan  at  a  })rime  rate  are  judged  in 
tho  rulo  to  ho  enough  to  ensure  that  the 
lender  made  a  roasonahlo  and  good  faith 
determination  that  tho  borrower  will  ho 
able  to  repay  the  loan.  For  loans  whore 
tho  final  rulo  creates  a  presumption  of 
compliance  hut  leav'os  room  for  the 
borrower  to  rebut  the  pre.sumjition  of 
compliance,  or  loans  for  which  there  is 
no  jiresumjition  (/.e.,  loans  that  are  not 
(lualified  mortgages)  the  lender  may 
exei  t  greater  care  in  imderwiiting  the 
loan  than  would  he  tiue  in  the  absence 
of  any  liahility  for  extending  a  loan 
which  the  consumer  cannot  affoi’d  to 
rejjay.  Lemhirs  therefore  fac;e  an  initial 
market  tradeoff  when  choosing  the 
o])timal  level  of  costs  to  hear  in 
documenting  and  underwriting  the  loan 
and  asse.ssing  the  ability  to  repay 
(subject  to  the  minimum  .standards  all 
loans  must  meet):  some  increased  effort 
(and  therefore  increa.sed  cost)  at  the 
time  of  origination  may  lower  costs 
resulting  from  possible  liahility  should 
the  borrower  become  delinquent  or 
default.  Since  assignees  now  share  this 
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liability,  they  have  an  additional 
incentive  to  monitor  the  behavior  of  the 
original  creditor.  'I’lie  ex-jiost  liability  to 
the  consumer  mitigates  the  incentives 
for  the  creditor  to  shirk  on  the  ex-ante 
investments  in  the  underwriting. 

Even  creditors  making  the  optimal 
choice  of  effort  when  documenting, 
verifying  and  underwriting  the  loan  may 
still  face  some  legtil  challenges  from 
consumers  ex-post.  This  will  occur 
when  a  consumer  proves  unable  to 
rejiay  a  loan  and  wrongly  believes  (or 
chooses  to  assert)  that  the  creditor  failed 
to  jiroperly  assess  the  consumer’s  ability 
to  rejiay  before  making  the  loan.  This 
will  likely  result  in  some  litigation 
expen.se.  although  the  Bureau  believes 
that  over  time,  that  expense  will  likely 
diminish  as  experience  with  litigation 
resolves  more  jfreci.se  guidelines 
regarding  what  level  of  compliance  is 
consitlered  comjflete.  After  some 
experience,  litigation  expense  will  most 
likely  result  where  compliance  is 
insufficient  or  from  limited  novel  sets  of 
facts  and  circumstances  where  some 
ambiguity  remains.'””  Regardless  of 
which  party  incurs  the  costs,  the 
economic  costs  of  the.se  actions  are  the 
resources  used  to  litigate  the.se  ca.ses, 
thereby  heljhng  to  ensure  compliance 
and  limiting  the  incidence  of  loo.sely 
documented  originations.  'I'he 
reimhur.sement  of  interest  and  fees, 
along  with  the  statutory  damages,  paid 
to  the  borrower,  constitute,  in  economic 
terms,  a  transfer — a  cost  to  the  originator 
or  assignee  and  a  benefit  to  the 
comjjensated  borrower. '”' 

2.  Potential  Benefits  of  the  Ability-'ro- 
Rejiay  Provisions  for  (Consumers  and 
Gttvered  Persons 

The  final  rule  will  help  to  ensure  that 
loctns  are  not  made  without  regard  for 
the  borrower's  ability  to  rejiay  and 
thereby  protect  consumers  and  as  noted 
above,  others  affected  by  defaults  and 
foreclostiH’s.  (The.se  others  are 
themselves  consumers  and  the  adverse 
sjjillover  effect  from  defaults  and 
foreclosures  very  much  iinjiacts  their 
economic  well  being.)  Historically,  the 
conditions  under  which  credit  is 
extended  have  been  cyclical  in  nature. 
Periods  of  tight  credit,  .such  as  the 


"‘"TIu!  Riiroau  riH:i!}'nizos  that  than;  may  always 
ba  SOUK!  Irivnlous  lawsuits  foi'  which  landcjrs  will 
pay  hs^al  axixiiisas.  In  addition,  uncartainty 
inhalant  in  lha  la^al  syslain  also  im])lias  a  hasa 
laval  of  litigation. 

""  In  a  cost  hanal'il  accounting,  lha  ax-po.sl 
raali/.ation  of  tha  conlingant  pavinant  from  tha 
cradilor  to  tha  horrowar  is  a  Iransfar.  a  cost  on  ona 
sida  and  a  hanalil  on  lha  other.  F’or  risk-avarsa 
consumars.  lha  ax-ania  insuranca  valua  of  lha 
contingant  pavinant  is  also  a  hanant.  In  othar 
words,  consumars  ara  hallar  off  knowing  that  if  thay 
ara  liarmad.  Iliay  will  racovar.soma  damagas. 
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conditions  that  exist  in  the  current 
mortgage  market,  are  marked  by  riuluced 
loan  activity,  very  stringent  lending 
.standards,  and  extreme  care  in 
underwriting.  In  such  j)eriods,  the 
Ixmefits  of  a  regime  designed  to  require 
jirudent  underwriting,  may  he  less 
aj)|)arent.  and.  in  the  muir  term, 
adopting  such  a  regime,  as  the  final  rule 
does,  will  likely  have  little  direct  and 
immediate  effect  either  on  consumers  or 
covered  persons.  As  explained  further 
in  the  discussion  of  costs  to  consumers 
and  covered  persons,  lenders  generally 
are  already  doing  what  the  rule  recpiires 
and  a  large  majority  of  their  loans  will 
(pialify  for  the  conclusive  presumption 
of  comj)liance. 

However,  as  credit  exj)ands.  as  it 
almost  inevitably  will,  the  final  rule  will 
help  to  ensure  that  loans  are  made 
])roperly  and  with  regard  for  the 
borrower's  ability  to  rejiay.  To  assess  the 
benefits  of  the  final  rule,  therefore,  it  is 
useful  to  examine  the  j)rovisions  of  the 
final  rule  in  the  context  of  the  recent 
housing  huhhle  and  its  collapse  in  2007. 

There  is  growing  (widence  that  manv 
of  the  market  failures  in  the  ])revious 
discussion  were  in  ])lav  in  the  vears 
leading  uj)  to  the  housing  collai).se.  In 
some  ca.ses,  lenders  and  borrowers 
entered  into  loan  contracts  on  the 
misplaced  belief  that  the  home's  value 
would  provide  sufficient  protection. 
The.se  ca.ses  incliuhjd  siihprinu! 
horrow(!rs  who  w(;r(!  offenul  loans 
because  the  lender  heli(!ved  that  the 
house  value  either  at  the  time  of 
origination  or  in  the  near  future  could 
cover  any  default.  Some  of  these 
borrowers  were  also  counting  on 
increa.sed  housing  values  and  a  future 
o])portunity  to  refinance:  others  likely 
under.stooil  le.ss  about  the  tran.saction 
and  were  at  an  informational 
disadvantage  relative  to  tin;  lender. 

These  cases  also  included  Alt-A  loans 
taken  by  borrowers  hoping  to  s])ecnlate 
on  housing  values. 

In  both  of  these  situations,  these  loans 
freciuently  involved  less  traditional 
|)roducts,  loans  structured  with  minimal 
monthly  payments  in  order  to  allow  the 
borrower  to  (jualify  and  to  carrv  the  loan 
for  a  period  of  time  with  minimal 
expen.se.  Many  of  the.se  loans  were  .sold 
into  the  secondary  market,  limiting  the 
lenders’  cnsdit  risk,  hnt  manv  lenders 
also  retained  the.se  loans  on  their  own 
portfolios  either  with  the  intent  of 
earning  the  full  antici])ated  ])rofit.s  from 
such  loans  over  time  or  with  the  intent 
to  hold  the  loans  for  a  period  of  time 
before  s(!lling  them.  And  throughout  the 
housing  boom,  most  lenders  and 
borrowers  (iutciring  into  such  agreements 
faihul  to  consider  the  costs  that  default 
would  inllict  on  other  properties  (and 


the  consumers  who  inhabited  them)  and 
on  the  financial  .system  and  economy 
writ  large. 

The  Ixmefits  from  tin;  ahility-to-repay 
retpiirements  therefore  come  from 
further  limiting  and  deterring 
nnaffordahle  lending,  above  and  hevond 
the  current  ahility-to-pay  recjuirements 
for  higher-])riced  mortgage  loans,  and 
thereby  reducing  the  ensuing  private 
and  .social  costs  of  excess  delin(|uency 
and  default.  For  example,  the  basic 
retpiirement  that  all  loans  he 
underwritten  based  on  documented 
income  and  debt  would  have  eliminatcul 
many  of  the  loans  made  later  in  the 
bubble  that  led  to  crisis.  Described  as 
“stated-income"  loans  or  “liar-loans," 
these  mortgages  became  very  jjrevalent 
in  the  later  years  of  the  expansion  and 
had  verv  ])oor,  and  worse  than  expected, 
performance  when  the  markets 
collajj.sed.'”-  There  is  also  growing 
evidence  that  incomes  on  many 
mortgage  applications  were;  oven'stated 
in  the  years  hefon;  the  crash.  ’'*  * 
lm])ortantly,  while  limited  and  reduced 
documentation  loans  were  a  large 
segment  of  the  snhprime  mark(!t,  many 
of  these  loans  were  also  made  to  i)rim(!, 
higher  credit  score  borrowers  and  on 
])roj)erties  with  lower  loan-to-value 
ratios. This  suggests  a  suhslantial 
henefil  to  the  doc:nmentation  and 
verification  re(]uirements  across  all 
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.sngiiKtnts  of  the  marktd,  particularly  the 
.siih.stantial  majority  of  covttrtul 
transaction.s  that  current  ahility-to-jiay 
rcqiiintmonts  do  not  cover  now  ami  are 
not  exp(!ct(!d  to  cover  in  the  future. 

A.s  price.s  ro.se,  asiiiring  homeowners 
horrowttd  money  by  mis.stating  their 
income:  many  loan  originators  were  at 
least  indiffinent  to  or  even  comiilicit  or 
])roactive  in  these  endeavors.  The 
.systemic  effects  were  evident:  the 
extemsion  of  credit  against  inflated 
incomes  expanded  the  .sn])])ly  of  credit, 
which  in  turn  continued  the  rapid  rise 
of  hou.se  price.s  in  the  later  years  of  the 
housing  boom  and  exacerbated  the 
eventual  crash.'”'’ 

The  statute  and  the  final  rule  al.so 
require  that  creditors  must  underwrite 
based  on  an  amortizing  payment  using 
the  fully  indexed  rate  (or  the  maximum 
rate  in  five  years  for  qualified 
mortgages)  and  including,  with  limited 
exceptions,  any  balloon  payments  in  the 
first  five  years.  This  effectivelv  bans  the 
practice  of  underwriting  loans  ha.sed 
upon  low  upfront  jiayments.  either  the 
lower  interest -only  payments  on 
inter(!st-only  loans  or  negatively 
amortizing  ojition  ARMs  or  the  teaser 
rates  on  In  hrid  ARMs. 

In  tlutir  later  incarnations,  interest- 
only  and  negatively  amortizing  loans 
(along  with  loans  with  terms  greater 
than  30  years)  were  often  sold  on  the 
basis  of  the  consutmtr’s  ability  to  afford 
the  initial  ])ayments  and  without  ntgard 
to  the  consumer's  ability  to  afford 
suhs(!(iuent  jiayments  once  the  rate  was 
nicast.  At  the  jieak  of  the  markttt, 
h(!tween  2004  and  2000,  the  jiercentage 
of  loans  that  were  interest-only,  ojition 
ARMs  or  40-year  mortgages  rose  from 
jn.st  7  jiercent  of  originations  to  29 
jiercent.  The  lower  jiayment  jiossihility 
for  these  loans  allows  borrowers  to 
(jualify  for  loans  that  they  otherwise 
may  not  have  h(;en  able  to  afford:  hut 
this  comes  with  the  .same  risks  just 
d(!scrihed.  The  jierformance  of  many  of 
the.se  loans  was  al.so  verv  jioor,  and 
worse  than  exjiected,  with  the  onset  of 
the  downturn.""’  The  final  rule  does  not 


'■'■’.S'ci.-  Financial  .Staliility  {)\  iiisiglil  Council. 
Macroocononiic  Fliocis  ol  Risk  Rolonlion 
Ro(|iiiri!inoiils.  lannarv  2011.  al  12.  ("ITIlioni  is 
soiiiii  (iviilimco  that  tlin  incroasoil  supply  in 
siilipriino  niortgagi!  crcilit  was  in  |iart  rosiionsililo 
lor  ginati!!- Iioino  price  approcial ion  *  *  *  |anil| 
incroasos  in  lionii!  prices  iiiav  have  reinlorceil 
expectations  Ibr  liiinre  ajiprecialion.  which  iiiav 
have  hieletl  inori!  hiniling.  Incrisises  in  loan  volume, 
in  turn,  may  have  precipitated  liirlher  increases  in 
hoine  prices.");  Mian.  Atil  ami  Amir  .Sufi,  "Thi! 
Cons(!(|neuces  of  Mortgagi!  Credit  I'ixpansion; 
lA  ideni:e  from  the  II. .S.  Mortgage  Default  Crisis." 
Quartiirly  |ournal  of  Fconomics.  vol.  124.  no.  4 
(2(l(l<l). 

'‘"’.See  Amromin.  Cene.  lenniler  Huang.  Clemens 
.Sialm.  and  Fdward  Zhong.  "Com|)lex  Mortgages." 

(^ontiniHfc) 
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l)cin  such  produet.s  outright,  but  rather 
recjuires  that  lenders  that  make  sucli 
loans  have  a  “reasonable  and  good 
faith”  belief  in  the  borrower’s  ability  to 
repay  and  that  in  forinnlating  siu:h  a 
heli(!f  the  lender  must  calculate  the 
monthly  payment  based  on  the  fnllv 
index(!d  rate  and  fully  amortizing 
jjayments,  and  does  not  allow  the.se 
loans  to  enjoy  the  ])resumption  of 
compliance  associated  with  qualified 
mortgage  status.  The  new  underwriting 
re(]uirements,  cou])led  with  the  liability 
for  violating  these  rules,  should  deter 
im])ro])er  loans  and  ensure  ])roj)er 
underwriting  and  diligence  when 
making  such  loans:  again  limiting  ca.ses 
of  personal  or  social  harm. 

Underwriting  hybrid  ARMs  to  the 
teaser  rate  was  also  a  very  common 
prat:tice,  in  particular  among  suhjjrime 
loans  of  the  early  2000’s.  So  called  “2/ 
28”  and  “3/27”  loans  were  often 
underwritten  based  on  the  low  initial 
|)ayment,"'^  and  exposed  the  borrower 
to  ])otential  ])ayment  .shocks,  and  a  need 
to  refinance,  two  or  three  years  into  the 
mortgage.'””  For  example,  in  200.'5,  the 
teaser  rate  on  suhprime  ARMs  with  an 
initial  fixed-rate  period  of  two  or  three 
years  was  3. .'5  perccaitage  })oints  below 
the  fully  indexed  rate.'””  As  a  result, 
mortgages  originated  in  that  year  faced 
a  potentially  large  change  in  the  interest 
rat(;  and  payment,  or  “])avment  shoc:k,” 
at  the  first  adjustment  even  absent  any 
change  in  the  index. 

'fhe  evidence  is  mixed  on  whether 
])ayment  .shock  at  the  initial  interest  rate 
adjustment  causes  default.'^”''  And 

Fiidoral  RuMirvo  Hank  DlC.liicago  Working  I’aiior 
:i010-17  (2010).  availal)h  at  httirJI 
wmv.cliicai’ofail.aif’/ili^ilaliissots/itiililicalions/ 
walk  ill}'  pa  pars/ 20  J  0/\\p20 1  ()_  1 7. pdf. 

for  oxainplo.  Clirisloplior  Mayor.  Karon 
I’onco,  aiul  .Sliano  M.  Sliorinnd,  "Tlio  Kiso  in 
Mortgago  Dofaidts."  iouvmd  of  licanainic 
Parspaclivt's  2:i.  no.  I  (Winlca-  2000):  Tal)l(!  2. 
Atlrilnilos  for  Mortgagos  in  .Snhpriino  and  Alt-A 
I’ools.  p.  :n.  (sliowing  llial  from  200:i  to  inid-2007. 
aliont  70  p(!r(:(!nl  of  snhpriino  loans  in  .socnritizod 
pools  woro  hvlirid  adjnstalilo  rato  mortgago  loans.) 

'■"'ttront  W.  Ainliroso  K  Mioliaol  LaCoiir-Littlo. 
Ptvpayment  disk  in  Adjaslahia  lUita  Mortyagas 
Sid)j(!c:l  to  Initiid  Vaar  DiscoantK:  Soma  A'oir 
Hvidanca.  2!l  Roal  Rst.  Rcons.  .'tO.S  (2001)  (sliowing 
tliat  tlio  oxpiration  of  toasor  ratos  cansos  moro  ARM 
propaymonts.  using  data  from  tlio  1000s).  Tlio  samo 
rosnlt.  using  data  from  tlio  2000s  and  focusing  on 
snli|)rimo  mortgagos.  is  roiiortod  in  Sliano  .Sliorland. 
Tha  Past.  Pivsant  and  Fntnra  of  Snhpriina 
Mortgagos.  (I)iv.  of  Rosoarcli  K  .Statistics  and  Div. 
of  Monotarv  Affairs.  Rod.  Rosorvo  Hd..  Washington, 
nc  200H):  Tlio  rosnlt  that  lai'gor  paymont  incroa.sos 
gonorally  canso  moro  ARM  iiropaymonts.  using  data 
from  tlio  lOKOs.  a)ipoars  in  janios  Vandorhoff. 
Adjastahia  and  Fix(ui  Hata  Mortgagee  Tannination. 
Option  V(dnos  and  Uxxd  .Market  C.onditions.  24 
Roal  Rst.  Hcons.  ;170  (lilitti). 

'■'■'.Sen Clirisloplior  Mayor.  Karon  I’onco.  K  Sliano 
Sliorinnd.  Tha  Pisa  in  Mortgage  Defanits.  23  ).  Rcon. 
I’orsps.  27.  :17  (2000). 

-""Mayor.  I’onco.  K  .Sliorinnd.  snpra  noto  125.  at 
;17  provido  data  from  tho  2000s  that  doos  not  find 


indeed,  for  .some  horrower.s.  these  loans 
c;m  he  efficient  contracts  that  allow  for 
the  extension  of  credit  (.see  discussion 
below). However,  the  widespread  use 
of  the  jiroduct  put  many  borrowers  in 
precarious  financial  positions  and  may 
also  have  fueled  the  sy.stemic  rise  in 
home  jirices.'^”-  'Fhe  elimination  of  these 
])roduct.s  should  limit  both  the 
individual  and  the  .systemic  harms 
which  ultimately  translate,  in  the  largest 
part,  into  harms  to  individual 
consumers. 

Fhe  final  rule  reduces  the  likelihood 
that  these  products  will  reemerge  on  a 
broad  scale  and  thus  should  limit  the 
])otential  for  individual  and  the 
sy.stemic  harms.  The  final  rule  bans  no¬ 
doc  and  the  old  low-doc  loans  since  the 
level  of  documentation  is  lower  than 
that  re(juired  by  the  rule).  *  *  *  The 
rule  reduces  the  incentive  to  offer  these 
other  alternative  mortgage  jiroducts  hv 
requiring  that  underwriting  he  done 
a.ssuming  a  fully  amortizing  jiayment  at 
the  fully  indexed  rate.  The  final  rule 
also  does  not  jirovide  any  legal 
protection  for  the  lender  that  makes 
the.se  loans  (or  the  investor  that  acejuires 
or  guarantees  them)  as  the  loans  are 
categoriciilly  dis(jualified  from  being 
(jualified  mortgage.  'Fhese  non¬ 
amortizing  products  will  likely  persist 
only  in  narrow  niches  for  more 
sojihisticated  horrowttrs  who  want  to 
match  their  mortgage  payment  to 
chiinges  in  their  exjiected  income 
stream  and  who  have  the  resources  to 
(jualify  for  the  products  under  the 
stringent  underwriting  a.ssumptions  the 
statute  and  regulation  recpiire.  But  these 
Jiroducts  will  not  likely  he  marketed  as 
liroadlv  as  they  were  during  the  hiihhle. 

In  addition  to  the  jiroducts  just 
desc:rilied,  loans  with  jioints  and  fees 
(excejit  for  bona  fide  discount  jioints) 
that  exceed  three  jiercent  of  the  total 
amount  cannot  he  (jualified  mortgages, 
excejit  as  ajijilicalile  for  smaller  loans  as 
defined.  Creditors  may  take  more  care  in 
originating  a  loan  when  more  of  the 
return  derives  from  jierformance  over 
time  (interest  jiayments)  rather  from 
ujifront  Jiayments  (jioints  and  fees).  As 

a  causal  relationship  hclwoon  payinoni  shock  at  the 
initial  interest  rate  adjustment  and  detault.  In 
contrast,  see  Anthony  I’ennington-Cross  K  Ciang 
Ho.  The  Termination  of  Salyprinu}  Hybrid  and 
Fi\(xl-I{ate  Mortgages.  :tH  Real  Rsl.  Rcons.  420 
(2010).  lor  evidence  that  among  consumers  with 
certain  hybrid  ARMs  originated  in  the  2000s.  a 
suhstantial  numher  experienced  an  increase  in 
monthly  |)aymenl  ol  at  least  at  the  initial 
interest  rale  adjustment,  and  that  the  delault  rate  tor 
these  loans  was  three  limes  higher  than  it  would 
have  been  if  the  payment  had  not  changed. 

.See  lor  example.  Carv  Corlon.  The  Panic  of 
2007.  |)aper  presented  at  the  Federal  Reserve  Hank 
of  Kansas  (at v’s  lackson  Mole  Conference.  August 
200K.  p.  12-18. 

.See  for  exam|)le.  Mian  and  .Sufi.  2000. 


.such,  this  jiruvisiun  may  (iffer  hnulors 
moro  incontivo  to  undorwrito  those 
loans  carofully.  As  loans  with  higher 
Jioints  and  foes  are  usuallv  as.sumod  to 
ho  offered  to  borrowers  in  weaker 
finiincial  circnm.stances,  this  jirovi.sion 
offers  jirotection  to  that  class  of 
borrowers. 

As  discn.s.sed  above,  the  various 
liability  jirovisions  jirovide  the 
incentives  for  lenders  to  take  jirojier 
care  judging  the  borrower’s  ability  to 
rejiay.  This  incentive  is  strongest  for 
loans  that  are  not  (jualified  mortgages. 
Within  the  (jualified  mortgage  sjiace, 
higher  jiriced  mortgage  loans  (HPMLs) 
are  still  .subject  to  ahility-to-rejiay 
liability  but  afforded  a  relinttalile 
presumption  of  comjiliance.  This 
liability  already  exi.sts  under  rules  that 
took  effect  in  October  2009  for  HFMLs, 
so  that  relative  to  existing  rules,  there 
are  few  benefits  (or  costs)  associated 
with  the  liability  jirovisions  for  such 
loans.  However,  there  are  some  material 
differences  in  the  underwriting 
requirements  and  smaller  differences  in 
the  scope  of  the  jiresumjition  where  the 
liability  now  apjilies  where  it  did  not  in 
the  jiasi.  The  new  assignee  liability  mav 
ahso  strengthen  the  incentives  relative  to 
the  existing  rules. 

Ciomjiaring  the  relinttalile 
jiresumjition  for  higher  jiriced  (jualified 
mortgages  to  the  conclusive 
jiresumjition  (safe  harbor)  jirovision  for 
(jualified  mortgages  below  the  higher- 
jiriced  threshold  highlights  the  littnefit 
of  leaving  the  jios.sihility  of  relinttal  in 
jilace.  Borrowers  jiaying  higher  rates  on 
mortgage  loans  that  meet  the  (jualified 
mortgage  jiroduct  features  are  most 
likely  to  have  lower  credit  scores,  lower 
incomes  and/or  other  risk  factors;  as 
such,  it  is  among  the.se  snhjirime 
horrower.s  that  a  greater  jiossiliility 
exi.sts  for  lenders  to  jilace  the  borrower 
into  a  loan  that  he  or  she  may  not  have 
the  ability  to  rejiay.  The  ability  of  the 
borrower  to  rebut  the  jiresumjition  of 
comjiliance  leaves  lenders  with  the 
additional  incentive  to  "douhle  check” 
the  loan  to  examine  further  the 
borrower’s  financial  condition  and 
residual  income,  and  to  ensure  that 
these  higher  risk  borrowers  have  the 
means  to  live  in  the  home  thev  just 
jiurchased  or  refinanced. 

Where  a  consnmer  is  unable  to  afford 
his  or  her  mortgage — and  jiroves  that  the 
lender  lacked  a  reasonable  and  good 
faith  belief  in  the  consumer’s  rejiayment 
ability  at  the  time  the  loan  was  inadi! — 
the  damages  the  borrower  recovers  are 
a  benefit  to  that  jiarty.  'Fhe  same 
damages  .should  ahso  be  considered  a 

-"'  In  >>i!n(!ral.  sinallor  dollar  loans  an;  moro  likoly 
to  bo  iiu|)a(:tod  bv  Ibo  points  and  loos  jirovisions. 
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cost  to  the  lender  and  as  such,  estimates 
nigarding  the  frecjiiencv  ol  sucli  actions 
and  the  dollar  amounts  involved  are  in 
the  next  section  discussing  c;osts. 

Another  im])act  of  the  dillerentiated 
.structure  of  the  final  rule,  where  certain 
loans  enjoy  a  f:onclusive  ])resumi)lion. 
others  an;  given  a  rehuttahh; 
presumption  and  still  others  are  subject 
to  ability  to  repay  .scrutiny  without  the 
benefit  of  a  presumption,  is  that  .some 
borrowers  may  gain  “better”  loans  as 
lenders  choose  to  make  loans  that 
qualify  for  the  highest  level  of  legal 
protection.  Lenders  in  less  competitive 
environments  who  have  some  fiexihility 
over  jjroduct  offerings  and/or  j)ricing 
power  may  find  it  more  ])rofital)le  to 
offer  a  borrower  a  (jualified  mortgage; 
rather  than  a  non-eiualified  mortgage  if. 
for  such  lenders,  the  expected  value  of 
the  heightened  legal  protection  is 
enough  of  an  ex])ected  cost  savings  to 
offset  any  revenue  reduction  from 
making  the  (jualified  mortgage.  For 
examj)le.  a  creditor  may  restructure  the 
price  of  a  transaction  with  j)oint.s  and 
fees  otherwise  ju.st  above  the  ])oints  and 
fees  limit  for  a  (pialified  mortgage  to 
have  fewer  uj)front  costs,  and  a  higher 
interest  rate,  so  that  the  loan  is  then 
under  the  limit  and  a  (|ualified 
mortgage.  Similarlv.  situations  could 
exist  where  lowering  the  price  on  a  loan 
would  make  the  loan  eligible  for  the  .safe 
harbor  rather  than  the  rebuttable 
j)resum|)tion.  'I'he  prevalence  of  these 
situations,  or  others  similar  situations, 
is  hard  to  j)redict  and  depends  on  the 
future  pric«;s  for  mortgages  in  (;ach  of 
these  segments,  the  comj)etitive  nature 
of  the  segments,  and  the  individual 
lender's  and  borrower’s  situation. 

The  benefits  of  the  rule,  as  discussed 
al)o\'(;,  will  he  widely  shared  among 
individual  borrowers,  creditors, 
investors,  and  the  public  (consumers) 
gcmerally.  As  discussed  above,  the  loss 
that  occurs  when  a  consumer  is  unable 
to  re|)ay  a  loan  is  felt  by  the  consumer, 
the  holder{.s)  of  that  loan,  and  other 
parties  outside  the  transaction  including 
other  consumers  and  would-he- 
consumers.  Fnsuring  that  lenders  make 
a  reasonable  and  good  faith 
determination  of  the  borrower’s  ability 
to  r(!j)ay  should  ])n!vent  a  wide.s])read 
deterioration  of  underwriting  standards, 
the  extension  of  excess  credit  and  the 
broader  negative!  eiffects  that  can  have  on 
these  parties.  To  the  extent  lemhirs  are 
deterred  from  making  unaffordable 
loans,  or  encouraged  to  make;  mon; 
affordable  loans,  all  of  these  parties  will 
iKiiiefit. 


3.  Potential  Costs  of  the  Ahility-To- 
Rej)ay  Provisions  to  (Consumers  and 
(Covered  Persons 

In  this  ])art  the  Bureau  considers  e;ost.s 
to  consumers  and  coveriid  ])ersons  of 
the  ability  to  re])ay  provisions  of  the 
.statute  and  final  rule,  including  any 
potential  cost  in  the  form  of  reduced 
access  to  credit  for  consumers.  The 
primary  ongoing  costs  of  the 
recpiirements  of  the  final  rule  rest  in  the 
underwriting  costs,  including  co.sts  at 
origination  to  verify  information  on 
which  the  lender  relies  in  the 
underwriting  decision  and  the  increased 
liability  on  lenders  and  a.ssignees.  As 
previously  noted,  in  the  current 
environment,  lenders  are  already  largely 
complying  with  these  rerjinrements  ami 
thus  the  rule  should  imjio.se  minimal,  if 
any,  ex  ante  costs.  But  in  other  credit 
environments,  when  criiditors  may  wish 
to  lower  their  underwriting  criteria  and 
recjuire  less  documentation  and  perform 
less  verification,  the  rule  wovdd  recjuire 
thenn  to  make  a  good  faith  and 
rcmsonahle  dcitca'inination  of  ahilitv  to 
rejjay  and  to  rcujuire  them  to  incur  ex- 
ante  costs  to  document,  verify  and 
considc!!'  income  and  dciht  (and  credit 
history).  This  shoidd  incrciase  the 
(juality  of  underwriting  of  mortgages  at 
origination  and  themhy  limit  the 
|)rc!valence  of  future  delin(|uency  and 
default,  and  the  level  of  ex-|)o.st  co.sts. 
(Of  cour.se.  c!xogenou.s  or  unanticij)at(!d 
evcaits  and  borrower  behavior  will  still 
rcisult  in  some  delincjuent  and 
defaulting  loans  and  some  |)os.sihle  Uigal 
actions.)  In  this  scheme,  the  ])os.sihilitv 
of  legal  r(!course  by  the  borrower  serves 
as  an  incemtive  for  better  lender 
asse.ssment  of  rejjaymcMit  ability  as  well 
as  offering  borrowers  redress  for 
wrongdoing.  Lciiiders  will  detcirmine  the 
oj)timal  combination  of  ujjfront 
undcM'writing  cost  and  ex-])o.st  liability 
costs;  to  the  extent  the.se  co.sts  incrcxise 
and  comj)i!titive  conditions  allow 
lendcii's  to  jjass  this  cost  onto  horrowcirs, 
some  borrowers  will  |)ay  more;  for  their 
loans.  At  the  margin,  certain  loans  that 
were  made  in  the  jeast,  namely  those 
where  the  borrower  has  limited  ability 
to  re|)ay.  will  not  he;  made. 

a.  Costs  of  the  Documentation  and 
Underwriting  Rexjuirements 

Two  distinct  recjuirciincmts  of  the  final 
rule! — the  rcxjuirciinent  to  verify  income 
or  asscits,  debt,  and  credit  historv,  and 
the  recjuirement  to  under  write  a 
mortgage  based  on  an  assessment  of 
dciht  load  using  the  fully  indexed  rate 
and  fully  amortizing  jjayment — crciate 
co.sts  for  certain  creditors  and 
consumers.  The  final  rule  follows  the 
statute  in  reejuiring  that  all  creditors 


verify  borrowers’  inc:ome,  debt  and 
credit  history.  Reduced  documentation 
loans  w(!re  origincdly  offcired  to  high 
credit  cjuality  l)orrower.s  with 
substantial  incomcis.  However,  in  the 
2()()()’.s.  the  jirevalence  of  these  loans 
increa.sed  suh.stantially  and  the 
horrowcirs  to  whom  they  were  oflered 
changed.  Anecdotally,  some  of  these 
loans  could  have  been  made  with  full 
documentation;  however,  for  that  suh.set 
of  loans,  it  was  ])r(!ci.sely  the  reduced 
jn'oeessing  times  and  ])a|K!rwork  costs  of 
originating  these  loans  that  made  them 
j)o])ular  among  mortgage  brokers  and 
originators  during  the  boom. 

From  this  jjersjiective,  for  certain 
consumers  and  creditors,  requiring  full 
documentation  and  verification  may 
result  in  the  loan  being  made  with  a  le.ss 
efficient  contractual  form,  or  jjo.ssihlv  in 
the  loan  not  being  made.  In  these  latter 
cases,  consumers  would  lose  the 
l){!nefits  they  get  from  the  mortgag(!  (the 
benefits  of  owning  a  home,  for  examj)le, 
or  the  benefits  of  obtaining  better  terms 
on  a  loan  through  a  refinancing)  and 
cniditors  wouhl  lose  any  jjrofits  on  the 
loan.  However,  for  most  other 
originators,  and  consumers,  reduced 
documentation  loans  were  a  way  to 
grant  credit  to  un(|ualiiied  borrowers 
who  did  not  have  the  means  to  afford 
the  mortgage.  As  di.scussed  in  the 
benefits  section,  the  elimination  of  these 
loans  in  these  circumstances  is  a 
])rincii)al  benefit  of  the  rule.-''^ 

For  borrowers  for  whom  the  most 
efficient  outcome  (from  a  societal 
])ers])ective)  is,  in  fact,  a  reduccxl 
documentation  mortgage,  the 
re(|uirement.s  in  the  final  ride  have  two 
jiossihle  costs.  The  time  and  material  to 
x'erifv  the  reijuired  underwriting 
elements  with  documents  are  true 
re.source  costs;  dejiending  on 
comjietitive  conditions,  the  lender  or 
the  borrower  may  hear  the  actual  costs. 
Precise  estimates  of  th(!.se  costs  from 
time  and  motion  .studies  or  cost  function 
analyses  are  not  available,  hut  the 
required  jiay  stubs  or  tax  records  should 
not  he  a  large  burden.  The  final  rule 
allows  income  to  he  verified  utilizing 
cojiies  of  tax  returns  which  the 
consumer  c;an  jjrovide  the  creditor  and 
jiermit.s  debts  to  he  verified  utilizing  a 
credit  rejiort.  For  those  with  more 
idiosyncratic  income  sources  that  would 
somehow  not  he  reflected  on  a  tax 
return,  the  co.sts  may  he  slightly  higher. 
However,  it  is  also  jiossible  that  certain 
loans  that  would  he  made  absent  the 
doenmentation  reijuirements  would  not 
h(!  made  under  the  rule.  This  could 
haj)|)en,  for  example,  in  cases  where  the 


In  llinso  ciisos.  Ilio  r(!(|uiroim!nls  ol  tin;  liiiiil 
roll!  iiro  tlu!  boiuilils  Ihiil  wiin?  doscribcil  oarlior. 


6564 


Federal  Register/ Vol.  78,  No.  20/ Wednesday,  january  30,  201 3 /Rules  and  Regulations 


cost  of  documenting  the  required  factors 
is  sufficiently  high  or  where  the 
horrovver  pays  an  exorbitant  “j)rivacy” 
cost  in  disclosing  the  documents.  The 
final  rule  only  re(juir(;s  that  income  or 
ass(;ts  he  verified  to  the  extent  they  are 
relied  ujjon  by  the  creditor  in  as.sessing 
the  consumer’s  ability  to  rej)ay;  thus  the 
consumer  is  not  reciuired  to  disclose  or 
document  income  or  assets  exc(!j)t  if  the 
consumer  jjrefers  to  have  her  ability  to 
rejiay  assessed  without  regard  to  the 
undi.sclosed  information.  In  the  event 
that  there  are  cases  in  which,  despite 
these  rules,  a  consumer  who  could 
{jualify  for  a  mortgage  is  unwilling  to 
incur  the  juivacy  cost  in  documenting 
income  or  assets,  the  transaction  will 
not  occur:  and  the  benefit  to  consumers 
and  lenders  from  these  ‘lo.st’ 
transactions  is  the  relevant  cost. 

Relative  to  industry  practice  today, 
these  requirements  are  likely  to  imjjose 
only  a  very  limited  burden  for  creditors. 
With  the  exception  of  the  two  situations 
discussed  below,  most  loans  todav  are 
made  under  very  stringent,  and  perhajjs 
inefficiently  high,  documentation 
r(K|uirements.-"'’  The  Bureau 
understands  that  full  documentation  is 
recpiired  for  all  purcha.se  loans  and 
many  refinance  loans  being  supported 
by  government  |)rograms  such  as  FI  lA. 

In  addition,  both  Fannie  Mae  and 
Fredilie  Mac  currently  reejuire  full 
documentation.  The  Bureau  believe  that 
only  a  small  subset  of  loans  that 
creditors  intend  to  hold  on  portfolio  are 
underwritten  today  without  the 
documentation  that  meets  or  is  very 
close  to  the  documentation  required  by 
the  final  rule.  For  this  limited  set  of 
loans,  the  rule  impo.ses  the  costs  already 
described:  The  direct  compliance  co.sts 
to  collect  the  required  documentation  in 
order  to  verify  the  information  provided 
by  the  consumer  and  any  costs  from 
forgone  transactions. 

One  exception  to  the  stringent 
documentation  re(]nirements  now 
prevailing  in  the  market  (and  exceeding 
the  nujiiirements  of  the  rule)  are  certain 
streamlined  refinance  jjrograms  aimed 
at  aiding  the  housing  market  recovery 
and  certain  targeted  hou.sing  sn])port 
j)rograms  offered  to  low  and  moderate 
income  borrowers.  The  Bureau 
recognizes  that  the  requirements  of  the 
final  rule  coidd  greatly  increase  costs  for 
these  ])rograms  and  hinder  their 
success.  It  also  recognizes  that  the 
jiossihility  of  consumer  harm  is  likely 
limited  in  these  contexts.  As  a  result, 
elsewhere  in  today's  Federal  Register 
the  Bureau  is  jjroposing  certain 

“"■'To  lli(!  oxloiit  that  those;  ro(|uiroinonts  arc: 
iiioHiciontly  liif’h.  the;  cost  is  duo  to  ciirroiit  practice 
and  not  to  tho  final  rulo  disciissod  lioro. 


exemjjtions  from  these  ntquirements 
and  .seeking  comment  on  the  scope  of 
such  exenqttions. 

There  may  also  he  some  situations 
where  lenders  may  have  systems  to 
document  and  verify  the  required 
information,  hut  who  do  .so  in  a  manner 
that  varies  slightly  from  the  provisions 
of  the  rule.  These  lenders  may  have  to 
hear  some  costs  to  modify  their  systems 
or  practices,  hut  as  noted  above  the 
Bureau  understands  there  to  he  few 
such  cases.  Lenders  who  do  collect 
information  as  reejuired  by  the  final 
rule,  hut  who  may  use  it  differently  may 
also  incur  some  costs.  For  example, 
certain  lenders  may  have;  sy.stems  or 
procedures  in  which  the  calculation  of 
the  DTI  ratio  does  not  conform  to  the 
requirements  in  ajjpendix  Q.  Such  a 
creditor  could  continue  its  current 
practices,  which  should  they  .satisfy  the 
ahility-to-repay  requirements,  albeit 
without  the  benefit  of  a  jjresumption  of 
com])lianc:e.  Lenders  that  j)refer  to  make 
(jualified  mortgages  with  a  presumption 
of  compliance  would  have  to  hear  the 
costs  to  modify  systems  or  make  other 
changes  in  order  to  calculate  the 
recpiired  figures  according  to  the  rule. 
Modifications  to  information  technology 
systems  may  also  he  necessary  to  enable 
lenders  to  label  and  track  (pialified 
mortgages. 

More  broadly,  the  Bureau  also 
recognizes  that  the  e.stahlishment  of  the 
ahility-to-])ay  retiuirements  and  the 
related  distinction  for  (pialified 
mortgages  under  the  Act,  will  riupiire 
modifications  to  existing  compliance 
systinus  and  to  creditors’  other 
management  jjolicies  and  procedures. 
For  examjjle,  review  and  monitoring 
procedures  may  have  to  he  altered  to 
ensure  compliance  with  the  new 
requirements.  Again,  given  the  current 
state  of  the  mortgage  market,  it  is  likely 
that  many  of  the.se  proceduriis  are 
largely  already  in  place. 

If  measured  relative  to  the  benchmark 
of  the  earlier  periods,  either  the  period 
from  1997  to  2003  or  the  later  years  of 
the  bubble,  the  requirements  of  the  final 
rule  could  he  siien  to  impo.se  more 
substantial  co.sts.  Over  the  former 
period,  there  were  more  limited 
documentation  loans  than  today, 
however  it  aiipears  that  many  of  the.se 
arose  in  the  situations  diiscrihed  where 
such  lending  is  efficient.  By  the  latter 
period,  there  were  even  more  such  loans 
and  the  balance  appears  to  have  shifted 
to  one  where  many  if  not  most  of  the 
limited  documentation  loans  had 
mi.sstated  income  and  other 
deficiencies. 

During  tho.se  periods  there  were  likelv 
some  lenders,  as  evidenced  by  the 
existence  of  no-income,  no-a.s.set  (NINA) 


loans,  that  u.sed  underwriting  systems 
that  did  not  look  at  or  verify  income, 
debts,  or  assets,  hut  rather  relied 
jirimarily  on  credit  score  and  LTV. 

Under  the  final  rule,  these  hinders 
would  he  impacted  in  two  ways:  They 
would  have  to  colhict  and  verify 
income,  as.sets  and  debts;  and  more 
importantly,  tluiv  would  have  to  change 
much  of  tluiir  underlying  husiiuiss 
model  to  consider  the  required  factors. 
As  noted,  the  Bureau  does  not  believe 
such  lending  is  curniiitly  being 
practiced,  and  the  Ixiuefits  of  prciventing 
such  lending  may  he  substantial  (as 
discussed  above). 

The  riiquirements  that  all  loans  he 
underwritten  a.ssuming  a  fullv 
amortizing  payment  and  the  fully 
indexed  rate  (or  to  obtain  ipialified 
mortgage  status  the  maximum  rate 
within  ."i  years  of  origination)  have  costs 
similar  in  nature  to  the  documentation 
recpiirements.  There  are  some 
individuals  or  households  with 
projected  increasr^s  in  income  that  will 
match  the  projected  increased  housing 
costs;  the  final  rule  allows  the  creditor 
to  factor  expected  future  income  into 
the  denominator  of  the  deht-to-income 
calculation  hut  does  recpiire  that  the 
numerator  he  calculated  on  the  fullv- 
indexed  payment.  There  also  may  he 
individuals  with  constant  income  hut  a 
hou.sing  need  that  is  shorter  than  the 
introductory  period.  In  at  lea.st  these 
latter  ca.ses,  there  may  he  some  loans 
where  it  is  efficient  to  cpialify  the 
borrower  only  on  the  current  payment 
or  some  other  amount.  It  is  difficult  to 
(piantify  the  set  of  borrowers  affected  in 
this  way,  however  to  the  extent  that 
those  loans  are  not  made,  both  the 
lender  and  borrower  will  incur  the  costs 
of  lo.st  jirofits  and  lo.st  consumer 
benefits,  respectively. 

The  provisions  of  the  rule  requiring 
extended  retention  tim(?.s  for 
documentation  sufficient  to  show 
compliance  with  the  rule  (from  two 
years  to  three  years)  will  also  impo.se 
some  very  limited  co.sts  on  creditors. 
Electronic  storage,  communication  and 
hackuj)  are  very  inexpensive  and  are 
likely  to  decrea.se  in  costs  further. 

h.  Liability  Uosts 

Oeditor  may  trade  off  the  ex-ante 
underwriting  cost  just  discus.sed  with 
ex-post  liability  costs  that  stem  from 
TILA’s  liability  j)rovi.sion.s  and  their 
interaction  with  the  rule’s  (pialified 
mortgage  and  presumjition  of 
compliance  jirovisions.^'"*  Qualified 

-"'■Tho  BiiroiUi'.s  rogiiliitioiis  arc  a(:(:()m|)anio(i  by 
sdiiu;  form  of  lialrililv  for  non-oomplianco.  and  tin: 
Muroau  gonorally  (loos  not  address  liligation  co.sts 
and  liability  as  part  of  its  analysis  under  .Section 
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mortgages  with  intcirest  rates  below  the 
threshold  for  higher-j)ri(;ed  covered 
transactions  enjoy  a  conclusive 
presumption  of  comj)liance  (although 
disputes  may  ari.se  as  to  whether  a 
particular  loan  meets  the  (pialified 
mortgage  test);  (|nalified  mortgages 
above  the  specified  interest  rate 
threshold  enjoy  a  rehuttahle 
presumption  of  c.om])liance  with  the 
ahility-to-repay  requirements;  and.  loans 
that  are  not  qualified  mortgages  are 
subject  to  general  ahility-to-repay 
provisions,  under  which  the  borrower 
will  hear  the  burden  of  jiroof  for 
establishing  a  violation.  Within  each 
segment,  lenders  and  borrowers  (or  their 
attorneys  in  contingency  arrangements) 
must  pay  for  the  costs  of  litigation, 
whether  such  litigation  arises  in  the 
context  of  a  private  right  of  action 
brought  by  the  borrower,  or  a  defense 
raiseil  by  the  borrower  to  a  foreclosure. 
Originators  and  assignees  also  face 
various  contingencies  that  may  arise  if 
such  a  claim  is  raised  or  succeeds. 

Within  each  segment,  the  additional 
costs  increase  jirojiortionally  with 
borrowers'  probability  of  delimjnencv  or 
default.  For  example,  the  additional  cost 
for  (jualified  mortgages  with  a  rehuttahle 
presnmjition  of  compliance  is  smallest 
for  lower  deht-to-income  (DTI)  ratio 
loans  (since  the.se  borrowers  an;  less 
likely  to  he  in  a  position  to  need  or  want 
to  bring  claims)  and  increases  as  the  DTI 
ratio  (keeping  other  factors  constant) 
rises.  The  same  is  true  as  the  interest 
rate  of  a  loan  increa.ses,  assuming  that 
interest  rate  is  accurately  calibrated  to 
risk. 

In  estimating  em])irically  the  long-run 
additional  liability  costs  from  alleged  or 
actual  violations  of  the  final  rule,  the 
Bureau  examines  the  mortgage  market 
as  it  existed  from  1997  to  2003.  The 
Bureau  ap])lies  that  market  data  and  the 
pre-statnte  ha.seline  to  comj)are  the 
iiahilitv  for  creditors  under  the  final 


1022  l)(K;iuiso  iho  consictoratioiis  aro  snll-cvidonl 
and  llu!  analysis  is  siin|)liliod  liv  assuming  lull 
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rule  to  the  liability  they  would  have 
incurred  under  the  legal  regime  that 
(ixisted  under  federal  law  just  before 
pa.ssage  of  the  Act. 

i.  Size  of  the  Market  Segments 

'I'he  data  used  in  estimating  liability 
costs  comes  from  several  sources.  D;ita 
regarding  the  lotins  guaranteed  or 
])urcha.sed  by  Fannie  Mae  and  Freddie 
Mac  are  from  the  Historical  Loan 
Performance  (IILP)  data.set  maintained 
by  FHFA.  The  h'UFA  shared  a  one 
jiercent  random  sample  of  these  loans 
with  the  Bureau,  along  with  information 
about  their  characteristics  and 
])erformance.  In  the  notice  to  reopen  the 
c:omment  period  for  this  rulemaking,  the 
Bureau  detailed  these  data  and 
re(]uested  comment.  Commenters  were 
generally  snpjiortive  of  using  these  data, 
hut  suggested  looking  at  other  sources  as 
well  including  proprietary  industry 
ilatasets  available  for  sale.  These  data 
cover  a  large  hut  select  jjortion  of  (kSE 
loans.  In  contrast,  the  llLP  data  c:over 
the  entin;  universe  of  (>SE  loans  and 
ev(;n  the  one  perc(;nt  samj)le  is  more 
rejiresentative.  As  such,  the  Bureau 
believes  the  HEP  data  are  the  better  data 
for  the  GSE  .segment  of  the  market  and 
has  consulted  with  the  suggested 
sources  in  other  parts  of  the  analvsis. 
Over  the  1997-2003  p(;riod  loans 
guaranteed  or  purchased  by  the  (kSEs 
com])rised  roughly  47  ])ercent  of  the 
mortgage  market. 

Similarly,  information  on  loans 
insured  by  the  FHA  was  provided  by  the 
FHA  in  respon.se  to  the  June  5,  2012 
notice.  The  data  cover  the  years  from 
1997  to  2011  and  exclude  Home  Ecpiity 
Conversion  Mortgages  (HE(]M)  as  well 
as  mortgages  with  seller-funded 
downpayment.-'”'  Combined  with  loan 
insured  by  the  Veterans  Administration 
or  the  Rural  Housing  Service,  these 
loans  com])ri.sed  an  estimated  9  percent 
of  the  market  during  this  ])eriod.  The 
Bureau  did  not  get  loan-level  data  from 
the  VA  or  RHS.^"» 

Data  on  mortgages  in  non-agencv 
sefairitizations  were  taken  from 
|)roprietary  industry  sources  that  the 
Bureau  has  licen.sed.  While  less 
complete  than  the  HLI^  files,  these  data 


-"7  As  il(!S(;ril)(!(l  in  IIk;  cdinnKMil  li!!lt;i'.  "Ilii!  dnlii 
conlorin  ^liiKirally  lo  thn  typo  and  kind  ol MIA  data 
Inalunid  in  a  rnccnil  Discussion  Papor  puhlisliod  bv 
llu!  l’lnladol|)liia  Muloral  Kiisurvii  in  Doccnibci'  201 1. 
FHA  lA!n(linf>:  liircumi  'I'nniils  und  TIun'r  luiplicdlion 
far  tin;  Ftiltiiv.  "  'llu!  Uiltor  contains  charts  and  data 
from  that  ])ap(M'. 

^""In  si/inf;  the  inortsaf’c  inark(!t  and  various 
com|)on(!nts.  the  ISuiasni  roliiul  on  ag»n)”ato  mark(!t 
data  Irom  tho  Mortgage  Marked  Annual,  piihlishod 
hy  Inside  Mortgage  Mnance  and  on  data  providesd 
hy  till!  Market  llata  section  ol  the  MIA  Web  site 
which  can  he  loiind  at  hllp://m\  \\'.  fhlh.<’ov/ 
I)(;l(iull.asi>x?P(it’(;=7(l. 


eikso  include  data  on  the  characteristics 
and  performance  of  individual  loans. 
Over  the  1997  to  2003  period,  this 
segment  comitrised  roughly  13  jtercent 
of  originations.  The  remaining  loans  iire 
those  held  on  the  balance  .sheets  of 
hanks,  thrifts  <md  credit  unions.  While 
itggregate  data  regarding  the 
jterfortnance  of  tliese  jtortfolios  is 
available,  comjtrehensive  loan  level  data 
similar  to  the  enterprise,  FHA  and 
])rivctte-lal)el  loans  is  not.-'"'  As  a  result, 
the  actual  characteristics  of  individual 
loans  are  not  available. 

Without  the  temporary  itrovisions 
granting  (ptalified  mortgage  status  to 
certain  loans  that  are  eligible  to  be 
purchased  by  the  CSEs  or  insured  hy 
FHA,  VA  and  RHS,  of  the  mortgages 
origimited  during  the  1997  to  2003 
jteriod,  the  Bureau  e.stimates  that 
roughly  70  jtercent  of  would  have  been 
(ptalified  mortgages.  Mo.st  of  the.se  loans 
would  (ptalify  for  the  .safe  harbor,  and 
jterhaps  one  to  four  p(;rc(;nt  points  of 
the.se  loans  would  have  Inren  qualified 
mortgag(;.s  snbjttct  to  the  nthuttahle 
presumjttion.  Another  22  pttreent  of 
loans  would  have  been  non-tpialified 
mortgages  subject  to  the  ahility-to-rej)ay 
iMpiiretmtnts.  The  remaining  8  ])i;rcent 
of  loans  made  over  that  jteriod  were 
ajtpttar  to  have  h(;en  made  without 
sufficient  documentation  to  he 
])ermitt(;d  under  TILA  .section  129C, 
documentation  or  were  .suh])rime  hybrid 
adjustable  rate  mortgages  undervvritt(;n 
to  teas(;r  rates  in  a  way  that  is  no  longer 
allowed  under  the  final  rule.  An 
imj)ortant  caveat  is  that  the.se  estimates 
are  not  adjusted  to  account  for:  (1) 

Loans  with  total  points  and  foes  above 
the  thresholds  and  th(;refore  not  eligible 
to  be  qualified  mortgages;  (2)  the 
(;xcej)tion  of  rural  balloon  loans  to 
qualified  mortgagtts;  or  the  (txception  for 
streamlined  refinancings  of  non- 
traditional  loans.-"’ 

Ba.sed  on  data  from  2011,  the  Bureau 
(tstimates  that  without  the  temjtorary 
jtrovisions  granting  (ptalified  mortgage 
.status  to  certain  loans  purchasable  bv 
the  CSEs  or  insurable  by  FHA,  VA  and 
RHS,  79  ])ercent  of  mortgag(;.s  would 
have  been  (ptalified  mortgages  inside 


-"''Till!  propriotiirv  iiiduslrv  (hilii  iiviiihililo  lor 
.suit!  only  cimtiiiiis  lo<m  Icviil  inlbrination  lor 
porllolio  loans  that  am  scrvicotl  hv  the  largest 
.servii:er.s  in  the  country. 

-"’lislimates  lor  the  (kSK  loans  and  the  I'llA  loans 
are  deriviid  Irom  the  datasets  provided  lo  the  (dd’l! 
and  dest:rihed  aho\'e.  For  loans  in  private  label 
securilies.  estimates  are  made  based  ui)on  reiiorted 
average  characteristics  ol  loans  in  suhprime  and 
All-A  securitizations.  'I'he  aggregate  value  ol  loans 
originated  and  held  on  balance  sheet  ari!  estimated 
using  data  Irom  Inside  Mortgage  F'inance  and  the 
distribution  of  DTI  is  assumed  to  mirror  the 
distribution  at  the  (kSFis.  .Statistical  projections 
described  below  support  such  an  a.ssum])tion. 


entities  under-comply  with  a  consumer  protection 
regulation.  thi!y  will  experience  less  compliance 
co.sis.  consumiirs  will  ex|)erience  less  henelils.  and 
the  entities  will  he  at  a  higher  risk  of  litigation  costs 
and  liability,  including  from  private  suits  to  the 
extent  the  relevant  statute,  such  as  Tll.A.  provides 
lor  private  liability.  In  addilion.  even  if  there  is  full 
compliance,  there  will  always  he  some  residual  risk 
of  non-merilorious  litigation.  The  Hureau.  however, 
has  chosen  to  discuss  litigation  costs  and  liability 
in  this  analysis  because  these  considerations  are 
particularly  im|)ortant  in  thi!  context  of  this  final 
rule.  I'he  meaning  and  effect  of  the  presum|)tion  of 
compliance  that  attaches  to  ipialified  mortgages  is 
a  key  issui!  in  this  ndemaking  and  has  been  a  major 
focus  for  commenters  and  inleriisted  parties.  As 
such,  the  Bureau  is  addressing  these  considerations 
in  this  analysis.  In  oth(!r  rulemakings,  the  liuriiau 
notes  that  consideration  of  litigation  costs  is  not 
always  neciissarv  and  remains  at  its  discretion. 
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the  safe  harbor.  2  jjenuait  of  mortgages 
would  have  been  qualificKl  mortgages 
with  a  rebuttable  i)resumi)tion,  and  22 
p(;reent  of  mortgages  would  have  been 
subject  to  the  ability-to-repay 
re(iuirements.  I’liese  (estimates  an; 
subject  to  the  .same  limitation  stated 
above.-' ' 

ii.  Liability  (iosts  for  Qualified 
Mortgages 

For  (jualified  mortgages  claimed  to  be 
within  the  safe  harbor,  borrowers  will 
have  no  claim  again.st  the  lender  for 
ability-to-repay  violations  unless  the 
loan  does  not  in  fact  meet  the 
ri;(iuirements  for  safe  harbor  treatment. 
Based  on  the  experience  of  loans 
originated  during  the  1997-2003  jieriod, 
the  Bureau  estimates  that  roughly  four 
])ercent  of  qualified  mortgages  loans 
will  ever  be  00  days  delinquent  and  le.ss 
than  one  p(;rcent  are  (;x])ec:ted  to  result 
in  foreclosure.-'^  The  performance  of 
the  cpialified  mortgages  that  have  a 
conclusive  presumption  of  comj)liance 
is  expected  to  b(;  slightly  better  than 
these  averages. 

The  Bureau  believes  that  only  a  very 
small  fraction  of  tbe.se  delinquent  or 
foreclosed-u])on  borrowers  would  seek 
to  raise  au  ability-to-rejiav  claim.  The 
conclusive  presum])tion  precludes 
liability  for  loans  which  meet  the 
eligbility  criteria  for  a  safe  baror.  i.e. 
loans  whose  product  featur(;s  make 


'  'riu!  ostiniitlo.s  in  this  aiiiily.sis  am  liasod  U|)()n 
(lata  and  statistical  analvs(!s  ixa  loriiKKl  l>\'  tlu; 
Unman.  'I'o  (istiinatc  counts  and  |)ropi!rtii!S  of 
niort}>a{’(!s  lor  (nititics  that  do  not  mport  nncU'r 
HMUA.  tlin  Bunian  has  matched  IIMUA  data  to  Call 
Report  data  and  MCK  data  and  has  statisticallv 
|)roj(!Cted  estimated  loan  counts  for  those 
deirositorv  institutions  that  do  not  report  these  data 
(dther  nndcir  HMUA  or  on  the  NCUA  call  report. 

The  Biinsin  has  projecttal  originations  of  higlKM- 
pricial  mortgage  loans  for  d(!posilories  that  do  not 
r(!|)ort  HMUA  in  a  similar  fashion.  Thtise 
|)rojections  use  I’oisson  mgnrssions  that  estimate 
loan  volumes  as  a  function  of  an  institution's  total 
assets,  employimmt,  mortgage  holdings  and 
geographic  pres(mce.  Neither  IIMDA  nor  the  Call 
R(!port  data  have  loan  level  estimates  of  the  DTI.  To 
estimate  tluvse  figures,  the  Knriian  has  matcluKl  the 
HMDy\  data  to  data  on  the  HI.B  dataset  provichul  hy 
the  I'HFA.  This  allows  estimation  of  coefficients  in 
a  prohit  mod(d  to  predict  DTI  using  loan  amount, 
income  and  other  variables.  This  model  is  then 
used  to  estimate  DTI  for  loans  in  HMDA. 

^'-In  the  Hl.l’  data,  under  four  percent  of  loans 
originat(!d  from  to  2()():t  that  satisfy  most  of  the 
reepnrements  of  tlu?  first  didinition  of  a  (pialilnHl 
mortgage  (i.e. .not  no-doc  or  low-doc.  not  l().  not 
neg-am  and  with  DTI  ratio  ecpial  to  or  below  4:t'lii) 
were  ever  (it)  days  delimimmt.  Among  all  h'HA 
insnriid  loans  ov(!r  the  same  vtJars.  just  under  (i 
perctmt  of  loans  with  a  DTI  ratio  (Hpial  to  or  below 
42  percent  were  ever  (it)  days  deliinpumt.  .Some  of 
tlui.se  loans  wonid  have  a  conclusive  pr(!snmplion 
of  compliance  with  the  ahility-to-jiay  nKpiirements 
and  others  wonid  have  the  rehnttahle  presumption. 
Th(!  four  perc(!nt  and  one  |)ercent  figures  are  likely 
to  slightly  overestimate  the  rat(!s  for  loans  in  the 
safe  harbor  and  may  he  underestimates  for  loans 
with  the  rehnttahle  |)resumption. 


tbolu  uligiblo;  for  wbicb  tlu;  londor 
verified  income,  a.s.set.s,  and  debts  and 
properly  calculat(;d  tbe  DTI  ratio  to  be 
43  ])ercent  or  less;  and  wbicb  are  not 
bigber  priced.  And  even  if  a  loan  is 
erroneously  categorized  as  a  (jualified 
mortgage  with  a  safe  barbor,  it  borrower 
still  cannot  recover  unless  tbe  lender 
bas  violated  tbe  general  ability-to-re])ay 
retjuirements,  including  tbe  requirement 
that  tbe  lender  make  a  “rea.sonable  and 
good  faitb”  determitiation  that  tbe 
consumer  bad  tbe  ability  to  re])ay. 
Generally,  only  a  small  jjercentage  of 
borrowers  contest  foreclosure  and  even 
smaller  jjercentage  do  so  with  tbe 
benefit  of  legal  rejjre.sentation.  Tins  fact, 
and  tbe  limited  cbance  of  success  for 
borrowers  to  raise  successful  claims, 
makes  it  very  unlikely  that  many  claims 
will  ari.se  from  borrowers  with  these 
qualified  mortgages. 

For  (jualified  mortgage  loans  above 
tbe  bigber-j)rice(l  tbresbold,  costs  (as 
well  as  benefits)  of  tbe  final  ride  derive 
from  tbe  differences,  including 
differences  with  resjiect  to  tbe  originator 
and  assignee  liability,  between  tbe 
existing  liability  rules  and  tbe  final  rule. 
Under  exi.sting  rules,  creditors  that 
make  a  bigber-jiriced  mortgage  loan 
(HFML)  are  not  allowed  to  extend  credit 
witbout  regard  to  “tbe  consumer’s 
rejiayment  ability  as  of  consummation, 
including  tbe  consumer’s  curient  and 
reasonably  exjiected  imxnne, 
emj)loyment.  as.sets  other  than  tbe 
collateral,  current  obligations,  and 
mortgage-related  obligations.”  Further,  a 
creditor  is  jiresumed  to  have  comjjlied 
if  tbe  creditor  j)roj)erly  v(;rifies  and 
documents  income  and  a.ssets,  made  tbe 
determination  using  tbe  largest  jiayment 
of  j)rincij)al  and  interest  scheduled  in 
tbe  first  seven  years  following 
consnnnnation,  and  took  into  account 
tbe  ratio  of  total  debt  obligations  to 
income,  or  the  income  tbe  consumer 
bad  after  jiaying  debt  obligations. 

As  noted,  1  to  4  jiercent  of  loans, 
ba.sed  on  data  from  the  1997-  2003 
jieriod,  are  estimated  to  be  (jualified 
mortgages  with  a  rebuttable 
jjresumjition.  As  just  described,  tbe 
deliiKjuency  rates  and  default  rates  are 
exjjected  to  be  just  around  4  jiercent  and 
1  jiercent  re.sj)ectively. 

Nearly  all  of  tbe  mortgages  that  will 
b(;  (jualified  mortgages  above  tbe  bigber- 
jiriced  tbresbold  are  currently  covered 
by  tbe  existing  HFML  j)re.snmj)tion  of 
comjjliance,^ because  tbe 


‘Thoi'i!  may  he;  sonu!  loans  that  an;  ciiiTontly 
ma(l(!  with  a  lohullahh!  prosumplion  (hat  will  no 
lon>>t!r  have  that  prosnm|)tion  hnl  insttsul  will  Ik; 
covtirod  thogoiKiial  ability  to  repay  standards.  For 
e.xamplo.  highiir  pricaul  covtinal  transactions  with 
more  than  three  |)oints  and  fees  will  not  (pialify  lor 
the  pnisnmption  under  the  final  rnli;. 


requirements  in  tbe  final  rule  that 
(jualified  mortgage  loans  be  fully 
documented,  have  verified  income  and 
be  underwritten  to  tbe  maximum 
jiaymetit  in  tbe  first  five  years  of  tbe 
loan  (with  tbe  excejition  for  rural 
balloon  loans)  will  in  most  ca.ses  akso 
satisfy  tbe  requirements  for  obtaining 
tbe  j)re.sumj)tion  under  tbe  2008  HOFFA 
Final  Rule.  'I'be  final  rule’s  re(juirement.s 
for  obtaining  tbe  status  of  a  (jualified 
mortgage  (and  thus  tbe  rebuttable 
j)resumj)ti()n)  are  slightly  more 
j)re.scri])tive  than  tbe  existing  rules  for 
gaining  that  j)resumj)tion  and  this 
difference  in  tbe  criteria  for 
(jualification  may  leave  borrowers  with 
slightly  le.ss  ojjjjortunity  to  rebut  tbe 
presumption  of  conmliance.-'-' 

For  tbe  subset  of  these  borrowers  that 
are  in  default  more  than  three  years  into 
tbe  mortgage,  that  .seek  to  and  are  able 
to  successfully  rebut  tbe  lender’s 
j)re,sumj)tion  of  comjiliance  (when 
seeking  an  off.set  during  foreclosure), 
and  that  are  therefore  entitled  to 
coinjiensation,  tbe  returns  from  this 
fiction  are  in  fact  reduced  relative  to  tbe 
exi.sting  rules  wbicb  do  not  limit  tbe 
recovery  jieriod  in  a  claim  for  offset  in 
a  foreclosure  jiroceeding  brought  by  tbe 
creditor.  As  such,  tbe  jirobability  that 
lenders  will  have  to  defend  such  an 
action  is  reduced  relative  to  current 
rules  altbougb  tbe  .subset  described 
above  is  likely  to  be  .so  small  that  tbe 
imjiact  will  be  immaterial.  As  discussed 
below,  relative  to  tbe  exi.sting  rules 
lenders  may  face  increased  jmtback  risk 
from  investors  altbougb  that,  too,  is 
small. 

For  tbe  set  of  borrowers  that  are  in 
default  within  the  first  three  years, 
jjotential  damages  are  not  reduced: 
however,  tbe  increased  re(juirement.s  at 
origination  to  qualify  for  qualified 
mortgage  status,  and  tbe 
corresjjondingly  more  limited  grounds 
on  wbicb  to  rebut  tbe  jiresiunjition 
reduce  tbe  probability  of  a  successful 
challenge.  So  here  too.  tbe  jirobability 
that  lenders  will  have  to  (l(;fen(l  such  an 
action  may  be  reduced  or  at  least  held 
constant  relative  to  current  rules. 
Overall,  therefore  tbe  ex-jjost  liabilities 


-'■*  Unchir  tin;  Board's  nilo.  Iho  prosiiiiiption  of 
coniplianco  attachos  if  IIk;  croditor  "tak|(!.s|  into 
account"  oilhiir  Ihn  "ratio  of  total  d(!hl  ohli^ations 
to  inconu!  or  th(^  inconu;  tiu!  consiinuu'  will  have 
afl(!r  ))avin»  (hihl  ohli};alions."  Tlu:  consumer  mav 
rebut  the  presumption  "with  evidence  that  the 
creditor  nonetheless  disregarded  repavment"  such 
as  l)v  offering  "evidence  of  a  very  high  deht-to- 
income  ratio  and  very  limited  residual  income." 
Under  the  final  rule,  however,  a  creditor  cannot 
claim  the  benefit  of  the  presumption  of  compliance 
if  the  debt  to  income  is  verv  high,  since  the  final 
rule  contains  specific  deht-to-income  criteria  for 
(pialil'ied  mortgages.  Thus,  under  the  final  ride,  to 
rehut  the  presumiition  the  consumer  must  prove 
insufficient  residual  income. 
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for  lenders  are  likely  reduced  for  the.se 
loans. 

Relative  to  curniiit  rules  for  HPMLs. 
the  current  rule  extends  liability  to 
a.ssignees.-'  '*  The  estahlishuieut  of 
assignee  liability  does  not  increase  the 
amount  that  a  borrower  can  obtain  from 
a  successful  legal  action;  however,  it 
does  increase  the  numh(;r  of  parties 
from  whom  the  borrower  can  sciek 
n!dn?ss.  Borrowers  in  a  foreclosure 
action  in  a  judicial  state  can  now  as.sert 
their  claim  again.st  the  assignee  bringing 
the  foreclosure  action,  rather  than 
having  to  initiate  an  affirmative  lawsuit 
against  the  originator  that  no  longer 
holds  the  loan.  The  effect  is  to  reduce 
the  costs  of  bringing  these  defensive 
actions  and  therefore  increasing  their 
likely  number.  For  loans  that  are  not 
sold,  or  for  borrowers  wishing  to  bring 
affirmative  actions,  the  estahli.shment  of 
assignee  liability  has  little  or  no  effect. 

The  extension  of  liability  to  assignees 
may  also  increa.se  the  cost  of  contracting 
between  the  two  partie.s.  Under  the  final 
rule,  the  borrower  now  has  a  contingent 
claim  against  two  parties.  As  a  resnlt. 
the  two  ])arties  will  want  to  contract  ex- 
ante  about  the  extent  of  each  partv’s 
liability  under  the  various 
contingencies.  This  increase  in 
contracting  costs  should  he  small  for 
two  reasons,  k’irst.  even  in  the  absence! 
of  a.ssignee  liability,  the  market  has 
already  included  tlui.se  contingencies  in 
standard  contracts.  For  examj)le. 
following  the  Board’s  2008  rule,  the 
Fannie  Mae  seller  .servicer  guide  was 
amended  to  include  provisions  that 
HFMLs  are  “eligible  for  (hilivery  to 
Fannie;  Mae  jirovided  Ithatl  *  *  * 
lenelers  rej)re!.se!nt  anel  warrant  when 
they  .sell  an  IIPML  to  Fannie  Mae  that 
the  mortgage  e;e)m Julies  in  all  re.spee:ts 
with  Re!gulatie)n  Z  reepiirements  feer 
HPMLs,  ine;lueling  the  unelerwriting  anel 
exensumer  prote!e:tie)n  reieiuirements.-"’” 


-'"’As  iiinontic^d  l)y  suction  14i:j  of  tin;  U<kI(1- 
Ffiink  .Xcl.  TIL\  provides  tluil  wlien  n  creditor,  nil 
assignee,  other  lioltler  or  their  a“ent  iiiitiatiis  a 
lorixdosiirt!  action,  a  consiiiner  inav  assert  a 
violation  cd  Tll,;\  section  12‘K:(a)  “as  a  rnattijr  of 
defense  iiv  recoupment  or  setoff."  TIL.X  S(s:tion 
1  ;HI(k).  'I'lien?  is  no  time  limit  on  the  use  of  this 
detensi!  and  tin;  amount  of  nicoiipnumt  or  setoff  is 
limited,  with  respect  to  tlie  spisdal  statutorv 
dama<ees.  to  no  more  tlian  tlinn;  vears  of  finance 
charges  and  fees.  In  contrast,  for  hi}>h  cost  loans  as 
under  exi-sting  law.  an  assignee  generally  continues 
to  he  suhject  to  all  claims  and  dedenses.  not  onlv 
in  forcidosuri;.  with  res))ecl  to  that  mortgage  that  the 
consumer  could  as.sert  against  the  creditor  of  the 
mortgage;.  unl(;.ss  theassigiux;  d(;monstrat(!s.  hv  a 
pr(;pond(;rani:e  of  evichaicc;.  that  a  masonahle 
person  exenasing  ordiuarv  due  dilig(;nce.  could  not 
(h;l(;rnnne  that  the  mortgage  was  a  high  cost 
mortgage.  TII.A  l.'il(d). 

^"•.Sc.’c;  Fannie  Mae.  ■■U(;liverv  of  Higher-I’ric(;d 
Mortgage  l>oans.  Kc;vis(!d  Qualifying  Rale 
K(;(|uir<;m(;nls.  Asscissmenl  <d  Late  (:harg(;s. 
Clarifications  to  Foints  and  F(X!S  l.imilalinn.  and 


'rlu!  k’niddii!  Mac  snllc!!’  .snrvicor  gnidn 
ha.s  similar  provisions.- With 
contracts  likn  thn.sn  already  in  place,  it 
appears  that  amending  contracts  for  the 
particulars  of  the  final  rule  should  he 
small.  Second,  underwriting  guidelines, 
pooling  and  servicing  agreements  iind 
other  contracts  in  the  mortgage  market 
cire  currently  being  rctworked  :ind 
refined.- Among  the  myriad  of 
changes,  addenda  to  manage  the  ahilitv- 
to-repay  liabilities  of  the  current  rule 
should  he  only  a  small  cost. 

iii.  Non-Qualified  Mortgages  and 
Estimation  of  Costs 

The  remaining  loans  are  not  (jualified 
mortgages.  These  include  for  example, 
mortgage  loans  with  a  hack-end  D'l’l 
ratio  over  43  pcircent,  loans  with  points 
and  fees  above  three  percent  of  the  loan 
balance,  mortgages  with  a  term  over  30 
yentrs,  or  balloon  loans  that  do  not 
(pialify  for  (ptalified  mortgage  balloon 
definition.-'''  For  loans  in  this  segment 
jjriced  below  the  higher-priced 
thre.shold,  the  ohlig.ition  to  as.se.ss  the 
consumer's  ability  to  repay  and  the 
liability  where  the  lender  fails  to  do  so 
is  a  new  liability  for  both  the  originator 
and  iinv  assignees.  For  loans  in  this 
segment  above  the  higher-priced 
threshold,  lenders  cannot  invoke  a 
rehutlahle  presumjjtion  of  compliance 
and  for  tho.se  loans  thiit  are  not  high- 
cost  loans,  assignees  are  subject  to 
expanded  liability  as  comj)ared  to 
current  rules.--" 

The  Bureitu  ha.s  estimated  litigation 
co.sts  under  the  new  ability  to  pay 
standards  for  non-(pi:ilified  mortgages. 
Estimating  costs  for  non-cpialified 
mortgages  should  reasonably  .serve  an 
upper  hound  for  the  costs  for  (jualified 


ll|)(lal(;s  to  Kupoiiin^  undur  the  lluiiu;  Mortgage 
Disclosurt;  Act."  Annuuiu:(;ni(;nl  ()‘l-24  duly  10. 
2000).  availabh;  at  lilli)s://\v\v\v.l(iniyi<!miw.(:oin/ 
i:onUml/(um(mminmmi/()fl24.pdl. 

.SVx;  Frofldit;  Mac.  ■■Higlu;r-l’rii:(;(l  Mortgages 
Loans  and  Rale  Sprisid  IDala."  llullelin  200<)-17 
duly  a.  2000).  availdhlt!  al  hltp:// 
www.tmldidimic.com/soll/piiiidd/lnilli'iinsi'pdf/ 
hll(i;H7.pdl. 

-"‘.SVfe  Fi;deral  Housing  Finance  Ag(;ncy. 
■'.Siralegic  Flan  for  Fnlerprise  (;ons(;r\alorships." 
(F(;l).  21.  2012).  iividhihlv  (it  IUIp://i\  i\  w.l'hl'(i.>’(>v/ 
\\vl)fdds/23:i-44/ 

Slr(ild}’icl’liin(2)nsdiv(il(>rsldpsFI\’AL.pdl.  Aluo  s(‘i: 
Fi;d(;ral  Housing  Financt;  Ag(;ncy.  "Iluilding  a  N(;w 
Infrastucturc;  for  the  .Secondarv  Mortgage  Mark(;t.“ 
(ivdilalila  (d  IUIp://\v\yw.fld(t.^()v/\vcl)fil(:s/24572/ 
l-llFASdcin  iliy.(il  ionWIdIcPdpcr]  ()()■}]  2I-’I\AI.. pdf. 

-'■‘'I'lu;  Bun;au  heli(;ves  llial  the  r(;(|inreinenls  for 
higlu;r-pric(;d  balloon  loans  made  by  l(;nders  who 
do  not  nuH;l  the  rural  or  und(;rserv(;d  lest  effeclivelv 
ban  these  products. 

--"Nol(;  that  .S(;veral  stale  laws  bavi;  abilily-lo- 
repay  nxpdreinenls  applicabb;  to  conforming  loans 
and/or  higher  prici;d  loans,  and  there  an;  variations 
in  their  ap|)licahilily.  r(;(|uir(;m(;nts.  and  liability 
|)rovisions.  'I'hi;  benefits  and  costs  of  tin;  final  rule 
will  be  attenuated  to  the  extent  that  certain  slates 
alr(;ady  provide  similar  n;(|uir(;m(;nts. 


mortgages.  Co.sts  for  jiuthttcks,  or  loans 
the  huytirs  of  which  force  the  sellers  to 
t.ike  hack  on  their  hooks  lunxiuse  they 
do  not  satisfy  the  final  rule  art;  also 
(istimated. 

Estimating  the  increased  liahilitv 
co.sts  involves  a  seritis  of  assuinjitions 
about  the  |)erformance  of  these  loans, 
the  jirohahility  that  borrowers  will  bring 
jiarticular  actions,  and  the  .sul)se(|u(!nt 
behavior  of  lenders  and  courts.  .Some 
assuinjitions  about  costs  are  akso 
necessary. 

Under  the  ahility-to-rejiay  jirovisions, 
consumers  can  bring  an  action  again.st 
the  lender  ;it  any  jioint  during  the  first 
thrcH!  years  of  the  loan  or  as  an  offset  to 
for(!closure  at  any  time.  In  the  latter 
cases,  the  recovery  of  interest  and 
finance  charges  is  cajijied  at  the  amount 
jiaid  during  the  first  thret;  years. 

The  Bureau  ha.s  (Lstimattul  th(!.se  costs 
as  follows.  To  begin,  assume  an  average 
loan  balance  of  .$210, ()()()  (just  below  the 
nieiin  balance  for  first  lien  loans 
rejiorted  in  HMDA  in  2011).  an  average 
interiLst  rale  of  7  jiercent  (the  average 
mortgage  rat(!  for  30  vr.  mortgages  from 
1097  to  2003)  ,  and  an  avtaage  of 

.S3,l.')0  (l..‘i  jioints)  jiaid  uji  front  in  fees. 
Further,  assume  that,  on  average, 
affirmative  cast's  and  conte.sttul  earlv 
foreclosures  hajijien  at  the  midjioint  of 
the  jieriod,  18  months  after 
consummation.  This  inijilies  that  for  the 
affirmative  ca.ses,  and  the  early 
forticlosures  borrowers  contest. 
succ(!.ssiul  borrowers  .ire  reimlinr.sed  for 
fees  ;md  inlttrest  an  average  of  roughly 
.$29,200.-'^-  (The  Bunaiti  a.ssumes  in  this 
calculation  that  all  jirevailing  liorrowtirs 
rticeive  .S4,000  in  stiitiitory  TILA 
damiiges.)  For  the  later  foreclosures, 
defined  here  as  foreclosure  that  occur 
three  or  more  years  after  loan 
consummation,  borrowers  who  conte.st 
foreclosure  are  reimbursed  for  3(i 
months  of  interest  or  roughly  .$51 ,250. 

Bastid  on  data  from  the  FHFA  for 
1997-2003  for  loans  with  DTI  ratios 
above  43  jiercent,  it  is  riiasonalile  to 
assume,  3.5  jiercent  of  loans  reach  00 
day  deliiKjuency  during  the  first  three 
years  of  the  loan  hut  do  not  .start  a 
foreclosure  jirocess,  an  additional  1.5 
jiercent  of  loans  start  the  foreclo.sure 
jirocess  within  the  fir.st  three  years,  and 
an  additional  1.5  jiercent  of  loans  start 
the  foreclosure  jiroce.ss  aftcir  three 


H.l.'j  montbly  .s(;rii;s  from  Fi;(l(;iiil  R(;s(;i  V(; 
Uoiiril  of  (’.ovornor.s  (lowiilo:i(l(;(l  from  .St,  Louis 
Fr(;(l  ill  hllp://r(!s<!(nx:h.slloidsf(^d.()r<’/frdd2/sori(;s/ 
M()IiT(!/d(mnl()(idd(it(i?(:id=  114. 

li(;(:<mso  somo  of  ibo  costs  ari;  in(b;p(;ii(li;iil  of 
loiin  si/.(;.  om;  bus  to  make  assumptions  iiliout  llu; 
underlying  loan  Viilui;;  olb(;rwis(!.  all  calculations 
could  simply  bi;  done  as  ])(;rcenlages  of  lo.m 
biilances.  'llu;  figures  userl  bere  are  consistent  wilb 
Ibose  used  bv  commenlers  that  provided  similar 
calculations. 
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years. The  Bureau  Indieves  that 
consumers  who  have  fallen  behind  on 
tlieir  mortgage  payments  are  unlikely  to 
initiate  an  ability  to  re})ay  claim  in  court 
])rior  to  foreclosure.  Rather,  they  will 
likely  .seek  to  work  with  their  servicer 
and  the  owner  of  the  loan  to  core  the 
delinquency  through,  e.g.,  forbearance 
or  some  form  of  loan  modification,  or 
where  that  is  not  possible,  to  reach  an 
agreement  to  enable  the  consumer  to 
walk  away  from  the  property  and  the 
loan  (/.e.,  deed  in  lieu  or  short  sale}. 

Once  a  foreclosure  ])roceeding  is 
commenced,  however,  it  will  then  he  in 
the  interest  of  consumers  to  a.s.sert 
al)ility-to-repay  claims  where  there  is  a 
plausible  basis  to  do  so;  this  is 
especially  true  in  judicial  forecdosure 
.states  because  an  ahility-to-repay  claim 
can  be  asserted  as  a  defense  by  way  of 
offset  against  whoever  holds  the  loan  at 
the  time  of  the  foreclosure  (i.e.,  the 
originator  or  assignee). 

The  ability  of  consumers  to  as.sert 
such  claims  either  defensively  or,  in 
non-judicial  foreclosure  states,  in 
affirmative  actions  will  depend  to  some 
extent  upon  their  ability  to  obtain  legal 
representation.  In  its  notice  reopening 
the  comment  j)eriod  for  the  ride,  the 
Bureau  siiecifically  reijuested 
information  and  data  regarding  the 
freipiency  of  such  actions.  In  general, 
indu.stry  commenters  asserted,  that  even 
under  the  rebuttable  presumption 
.standard,  future  legal  actions  umler  the 
rule  would  he  very  common.  In  contrast, 
consumer  and  community  groups 
])ointed  to  the  available  evidence  and 
experience  to  suggest  that  only  a  very 
.small  minority  of  consumers  in 
foreclosure  are  rejiresented  and  that 
very  few  claims  are  brought.  Consumer 
group  commenters  pointed  out  the 
practical  limitations  of  consumers  to 
liring  an  ahility-to-repay  claim,  noting 
that  few  distressed  homeowners  would 
he  able  to  afford  and  obtain  legal 
representation  often  necessary  to  mount 
a  successful  rebuttal  in  litigation. 
Consumer  groups  also  provided 
percentages  of  borrowers  in  foreclosure 
who  are  rejiresented  by  lawyers,  noting 
the  difficulty  of  bringing  a  TILA 
violation  claim,  ami  addressed  estimates 
of  litigation  costs,  such  as  attorney’s 
fees.  The  data  provided  however  are 
(piite  limited:  two  commenters  (both 


viiluos  aro  flta  ivoci  Ironi  C.SK  loans  willi 
at  lyi'l  ratio  aliovo  ori}>inati!(l  during  Iho 
2()()a  |)(!riocl.  For  tlioso  loans,  roughly  7  iiorciml  ovor 
roacluul  (>()  (lavs  lain,  oinvliall Ol  thos(!  in  tlin  first 
llirnn  yciars.  Konghly  3  ixinaiiil  (svtjr  rnaciHid  IHO 
days  dnlin(|uonl  which  is  a  rough  proxy  lor 
I'oniclosiiiH!.  Onn  could  also  assumn  that  .soinn 
additional  horrownrs  siinplv  stop  paying  Ihnir  loans 
strategically  in  order  to  extract  hinds  from  the 
originator  or  assignee,  however  that  possiliility 
.seems  nnrea.sonahle. 


repre.senting  indu.stry)  suggest  that 
during  the  recent  years  there  were 
roughly  tfOO  mortgage-related  TITA 
cases  filed  each  year  in  Federal  court 
while  data  regarding  the  number  of 
'I’lLA  claims  brought  in  state  courts 
were  not  jirovided.--'^ 

More  specifically  the  Bureau  has 
considered  the  available  evidence  with 
res])ect  to  the  extent  of  litigation  under 
laws  potentially  analogous  to  this  one. 
such  as  the  2008  IIOFBA  Final  Rule 
(which  does  not  provide  assignee 
liability,  except  as  applicable  to  high 
cost  mortgages)  and  under  H(3EBA  and 
slate  anti-predatory  lending  laws  (which 
generally  do  provide  for  assignee 
liability).  So  far  as  the  Bureau  is  aware, 
claims  under  these  rules  have  been  verv 
infrequent.  Industry  participants  likely 
have  access  to  the  most  complete 
information  about  litigation  activity, 
much  of  which  activity  is  not  reported 
in  legal  dataha.ses  such  as  Lexis  and 
VVestlaw.  Indu.stry  commenters, 
however,  did  not  bring  forth  any 
evidence  to  suggest  that  claims  have 
been  anything  hut  rare,  'riius.  relative  to 
the  one  to  two  million  annual 
foreclosure  starts  from  2009  through 
2011,-^'’  the  record  siqiports  a 
conclusion  that  litigation  under  TILA 
generally  and  under  the  most  directly 
analogous  federal  and  state  laws  has 
been  very  limited. 

Industry  commenters  maintained  that 
past  exjierience  is  not  a  guide  hecau.se 
new  liability  under  the  Dodd-Frank  Act 
will  increase  incentives  for  litigation. 
The  Bureau  recognizes  that  the 
availability  of  new  ahility-to-repay 
remedies  may  make  it  easier  for 
consumers  to  obtain  representation  (by 
providing  those  consumers  whose  loans 
are  not  currently  covered  by  the  Board 
rule  with  new  rights;  and  those 
consumers  whose  loans  are  covered, 
with  more  ea.sily  as.serted,  and  to  that 
extent  more  valuable  claims).  Thus,  the 
analysis  below  of  litigation  costs  relies 
on  very  con.servative  (likely  unreali.stic) 
a.s.sumj)tions  about  the  extent  to  which 
the  Dodd-Frank  liability  provisions  will 
increase  litigation  levels  above  levels 
under  current  laws. 

Among  till!  three  percent  of  borrowers 
that  are  in  foreclosure,  the  Bureau 
a.ssumes  that  20  percent  will  bring  an 
action  against  the  lender  for  failing  to 
meet  the  ahility-to-repay  requirements: 
that  implies  that  0.0  percent  of 
borrowers  will  bring  claims.  As  noted, 
this  value  is  many  times  higher  than 


Soc  Moitgii^d  Hankiirs  Association  coininonl 
lollor.  (lockol  (',I''i’H-2tU2-()t)2i).  siiliiiiillcd  .Sop.  7. 
21)12.  Sac  also  National  Consnnuir  Law  tiontor 
connnoni  lollor.  dockol  {:F’l>B-2tn 2-0029. 
sniiinillod  .Sop.  7.  2012. 

National  Oolimpioncy  .Survov. 


recent  experience  with  the  2008  HOEBA 
Final  Rule  or  analogous  state  laws 
would  suggest  and  is  a  very 
conservative  upjier  hound.  One  half  of 
the.se  borrowers,  should  they  prevail, 
are  a.ssumed  to  he  entitled  to  18  months 
of  interest  and  the  other  half  to  30 
months  of  interest.  Based  on  our 
assumed  loan  size  ($210,000),  intere.st 
rate  (7%).  and  origination  fees  ($3,150) 
as  discussed  above,  on  average  a 
successful  borrower  will  have  a  claim  of 
$40,225  (including  the  statutory  TILA 
damages,  before  legal  co.sts). 

To  estimate  legal  costs,  assume  that  in 
each  case,  the  lender  will  move  for 
summary  judgment  based  upon  what 
they  are  likely  to  claim  to  he  undisputed 
evidence  documenting  their 
consideration  of  borrowers’  ability  to 
pay.  The  consumer  would  likely  claim 
that  he  or  she  was  unable  to  pay  the 
mortgage  from  its  incejition,  and  would 
have  to  jiresent  evidence  from  which  it 
could  be  inferred  that  the  creditor  did 
not  make  a  “reasonable  and  good  faith 
determination’’  of  the  consumer’s  ahilitv 
to  rejiay.  I’o  estimate  legal  co.sts,  assume 
that  in  each  case,  following  anv 
discovery  permitted,  the  lender  will 
move  for  .summary  judgment,  which  is 
a  written  reqne.st  for  a  judgment  in  the 
moving  party’s  favor  (along  with  a 
written  legal  brief  in  support  of  the 
motion  with  supporting  documents  and 
affidavits)  before  a  lawsuit  goes  to  trial, 
claiming  that  all  factual  and  legal  i.ssues 
can  he  decided  in  the  moving  party’s 
favor,  as  a  means  to  avoid  trial 
altogether.  The  ojiposing  party  (i.e.,  the 
consumer)  would  need  to  show  that 
there  are  triable  i.ssues  of  fact.  Fhe 
analysis  assumes  that,  in  the.se  motions, 
the  lender  will  succeed  four-fifths  of  the 
time.  In  the  remaining  one  fifth  of  ca.ses, 
the  lender  settles  prior  to  summary 
judgment  and  pays  the  full  value  of  the 
claim.  This  assumjition  is  also 
con.servative.  In  evidence  provided  by 
indu.stry  commenters  which  the 
commenters  suggested  were  analogous, 
lenders  prevailed  in  nearly  all  of  the 
cases  cited. 

To  litigate  these  cases,  the  borrower  is 
assumed  to  spend  80  hours  of  attorney 
time  11])  to  and  including  re.sjionding  to 
the  motion  for  summary  judgment  while 
the  lender,  given  its  resources,  is 
assumed  to  sjiend  170  hours  up  to  and 
including  filing  the  relevant  motions. 

In  2011,  the  average  wage  for  lawyers  in 
the  legal  services  industry  was  $88.75/ 
hr;  adjiLsting  that  figure  to  reflect 
benefits  and  other  forms  of 


^-'’t;oinm(!nl  lullois  subinittcxi  to  IIk;  Ho.ird 
suf’go.sl  roughly  this  numhor  of  hours  whon 
a.s.sossiug  till!  cost  of  <i  n!hult<il)l(!  pnisuni|)tion.  See 
MBA  Comni(!nl  Lollor  datod  )uly  22.  291 1. 
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eonij)ensati()n.  and  a  .lO  jjereent  niark- 
uj)  for  firm  yields  an  hourly  rate  for 
legal  services  of  $15()/hr.  VVith  the.se 
assnm])tions.  borrowers  are  willing  to 
bring  ca.ses,  and  lenders  will  defend 
them,  since  on  average  both  sides  are 
ahead  relative  to  sim])ly  drop])ing  the 
claim  or  jiaying  it  in  futt.““^  To  reflect 
the  expected  valiu!  of  these  costs,  the 
costs  of  non-qnalified  mortgages  would 
increase  by  10  basis  ])oints  (0.1  j)ercent 
of  the  loan  amount,  or  roughly  S212  for 
the  S210,000  loan).--"  A.ssnming  loans 
with  a  weighted  av(!rage  life  of  four 
years,  this  could  add  roughly  2..'j  basis 
|)oint.s  (0.025  j)ercentage  points)  to  the 
rate  of  each  loan.  Were  the  whole  cost 
passed  on  to  the  consumer,  increasing 
the  rate  from  7.0  percent  to  7.025 
percent,  the  monthly  jjayment  would 
ri.se  by  roughlv  S3. 50.  The  re.source  cost 
to  litigate  this  case  is  also  roughly  10 
basis  points  since  it  includes  the 
lenders'  and  the  borrowers’  legal 
expenses  of  S25.500  and  SO.OOO, 
respectively,  and  excludes  the  transfer 
of  .$40,225  that  occurs  in  sncces.sfnl 


iv.  Sensitivity  Analvsis 

As  j)art  of  a  .sensitivity  analysis,  the 
Bureau  has  estimated  these  costs  under 
diffenmt  assumptions.  Notahlv,  industrv 
commenters  provided  estimat(!s  of  the 
costs  for  various  types  of  ca.ses  related 
to  mortgage  actions.  The.se  comments 
suggest  a  much  higher  cost  for  legal 
expcmses  of  .$300  per  hour  and  closer  to 
300  hours  to  litigate  cases  that  involve 
motions  for  summary  judgment.  Using 
these  fignr(!s  (and  the  a.ssumption  that 
borrowers’  legal  expen.ses  include  a 
proj)ortionally  higher  150  hours  at 
.$300/hr).  the  int:rea.sed  cost  of  each  loan 
is  aj)i)roximately  31  ha.sis  points  or  an 
increa.se  in  the  interest  rate  of  just  under 
8  basis  ])oint.s  (0.08  percentage  points). 
Importantly,  in  this  scenario,  using  the 
a.s.smnj)tions  set  forth  previously  about 
loan  size  and  other  factors,  lenders 
would  .s])end  .$107,000  to  defend  claims 
worth  substantially  less  than  the  legal 
costs  (.$40,225).--’*  It  is  jjossihle, 
however,  that  lenders  would  he  willing 
to  litigate  such  ca.ses  in  order  to 
discourage  future  litigation  hut,  if  so, 

illusti'iilidii  |)iir|)ds(!s.  llu!  liiinMU  iissiiinos 
tliiit  20  porcdnl  ot  llu;  pdtinitiiil  liligants  havo 
privald  costs  ot  lili^atidii  ot  hiss  Ilian  $1,000.  Uiulor 
the  assiini|itidns  aliovc.  llu;  creditor  prefers  to  incur 
llie  le)>al  costs  to  file  lor  suininary  jiulginenl  as 
opiMised  to  settling  outright  (the  creditor's  expected 
payoff  is  roughlv  .S.S.OOO  dollars  more  in  this  case). 

^^"Tliis  is  calculated  as  O.li  percent  of  borrowers 
bringing  cases  multiplied  hv  S;<.a.245  in  expected 
lender  i.'osts  per  case  divided  hv  the  .$210,000  loan 
amount. 

the  same  lime,  higher  litigation  costs  mav 
deter  certain  consumers  from  bringing  suit. 


nm;  would  expect  a  corres|)onding 
diminution  of  litigation  over  time. 

As  a  .second  sensitivity  test,  going 
hack  to  th(!  original  legal  cost  estimates, 
one  can  assume  that  of  the  3.5  percent 
of  borrowers  who  find  them.selves 
behind  on  their  jiayments  during  the 
first  three  years,  84  percent  (or  3  pitrcttnt 
of  total  borrowers)  chose  to  bring 
iiffirmative  claims.  This  would 
(piintnjile  the  original  e.stimates  on  a  jier 
loan  basis  to  fifty  basis  jioints  spretid 
over  ;t  four-year  average  life.  .Similarly, 
tme  could  assume  that  a  larger 
jiercentage  of  borrowers  in  default  bring 
claims.  Raising  that  assnmjition  from  20 
percent  to  40  percent  results  in 
e.stimated  costs  of  20  ha.sis  points  per 
loan. 

Originators  and  assignees  share  the 
liability  for  ahility-to-rejiay  violations. 
Depending  on  the  contract  in  place, 
lenders  will  hear  some  repurchase  risk 
for  those  loans  that  are  sold  into  the 
secondarv  market.  For  example,  .sellers 
of  loans  to  the  G.SEs  already  hear  this 
risk  for  llPMhs  since  the  enterpri.ses 
have  the  right  to  jnU  the  loan  htick  in 
ca.se  of  ahility-to-re])<iy  violations.  In 
i:ase.s  where  the  Imider  is  defunct  or 
there  are  other  issues  affecting  the 
lender’s  capacity  to  reassume  the  risk, 
the  pnrcha.ser  of  the  loan  may  he  umihle 
to  exerci.se  that  right  and  will  httiir  the 
additional  liability  costs.  The  netul  of 
both  the  .seller  and  the  buyer  to  hinlget 
for  exjiected  cajiital  and  licpiidity 
charges  in  these  situations,  and  to 
negotiate  the  sjiecific  transactions,  will 
also  add  some  costs.  However,  in  recent 
work,  some  economists  have  estimated 
that  even  for  loans  from  the  2005  to 
2008  vintage  repurchase  risk  added 
con.servatively  about  19  basis  ])oint.s  (or 
0.19  percent  of  the  loan  amount)  to  the 
co.sl  of  a  loan.  Given  the  muf:h  lower 
default  rates  in  the  coming  years  (based 
on  the  default  rates  during  the  1997- 
2003  period),  and  the  increased 
underwriting  retjuirements  mandated  hv 
the  final  rule  even  for  non-qnalified 
mortgages,  the.se  co.sts  are  likely  to  he 
closer  to  1-3  basis  points  at  mo.st.-"'* 

V.  .Summitry  of  Litigation  Go.sts 

Gomhining  liahilitv  costs  and 
repurchase  co.sts,  estimated  costs  for 
non-tptalified  mortgage  loans  (loans 

^ .Siicurilizud  hiaiis  pui  hinnud  vurv  piiorlv  just 
rolliiwiiii;  Ihu  huhhlu.  with  d(!liu(|uou(:v  rates  inauv 
times  that  ol  loans  in  more  lv|>i(:al  times.  Adjusting 
the  ligures  to  relied  this  heller  perlormance  and  the 
increased  origination  standards  in  the  final  rule, 
yields  the  1-3  basis  points.  .See  Andreas  l•'usler. 
Laurie  (ioodman.  I):ivid  Lucca  and  Laurel  Madar. 
Linsey  Molloy.  Paul  Willen.  'file  Rising  (iap 
Between  Priiiiiirv  and  .Seconadary  Mortgage  Rales. 
November  2012  available  at:  liltj):// 
\\mv.no\\y()rkfvd.orf’/iV!;oai(:Ii/conf<fi(m:e/2()  1 2/ 
iiii>rlt^(if’(f/l)n'nisi!csi)i(l  frhin’.pilf. 


made  under  the  ahilitv-to- repay 
.standard  without  anv  presumption  of 
compliiince)  are  e.stimated  to  increase  hv 
iipproximately  twelve  basis  points  (or  3 
basis  points  (0.03  jiercentage  jioints)  on 
the  nite):  under  verv  con.servative 
estimates,  this  figure  txinld  he  as  high  as 
forty  basis  jioints  (or  ten  basis  jioints 
(0.01  Jiercentage  jioints)  on  the  rale). 
Dejieiiding  on  the  comjietitive 
conditions  in  the  relevant  jirodnct  and 
geograjihic  markets,  some  of  this 
increa.se  will  he  jiassed  on  to  borrowers 
and  the  rest  will  he  ahsorlied  by  lenders. 
(Certain  borrowers  may  he  jirit;ed  out  of 
the  market  .is  a  result  of  the  jirice 
increase.  However,  the  mimlier  of  such 
borrowers  is  likely  to  he  very  small 
given  the  values  above  since  an  increa.se 
of  even  ten  basis  jioints  on  the  rate  on 
ill!  average  mortgage  would  increase  the 
monthly  jiayment  hv  less  than  $10. 

vi.  Temporary  Provisions  for  Qualified 
Mortgages 

As  described  in  the  jireamlile,  the 
final  rule  recognizes  the  fragility  of  the 
current  mortgage  m.irket  and  therefore 
includes  temjiorary  measures  extending 
(jtialified  mortgage  stains  to  loans  that  in 
the  long  run  may  not  he  (jualified 
mortgages.  The.se  include  loans  with  a 
DTI  above  43  jiercent  and  that 
nonetheless  can  he  jinrchased  or 
guaranteed  by  the  G.SEs,  insured  by  the 
FHA,  VA  or  RII.S.  Based  on  the  data  as 
of  year-end  2011,  such  loans  are 
ajijiroximately  18  jiercent  of  the  market. 
\Vithout  fuller  data  on  the  jioints  and 
fees  and  jiroduct  features  associated 
with  most  loans,  it  is  hard  to  estimate 
jirecisely  the  size  of  this  .segment  or 
jiredict  how  large  it  would  he  several 
years  from  now  with,  or  without,  the 
statute  taking  effect.  Ignoring  those 
features,  based  on  information  about  the 
rates  <tnd  fees  on  these  loans  we  believe 
roughly  97  jiercent  of  these  loans  should 
(jualifv  for  the  legal  .safe  harbor  with  the 
conclusive  jiresumjition  of  comjiliance 
[i.e.,  they  are  not  higher-jiriced  covered 
transactions)  and  3  jiercent  are 
e.stimated  to  (jnalify  for  the  reliuttahle 
jiresumjition  (i.e.,  they  are  higher-jiriced 
covered  transactions).  The  temjiorary 
exjiansion  of  the  definition  of  a 
(jualified  mortgage  results  in  over  95 
Jiercent  of  the  market  being  granted 
(jualified  mortgage  status. 

ICxtending  (jualified  mortgage  status  to 
the.se  loans  reduces  costs  to  lenders  as 
de.scrihed  above  and  limits  .some  of  the 
consumer  jirotections  that  an  increa.sed 
jiossiliility  of  lialiility  would  create  if  a 
creditor  were  able  to  satisfy  the  G.SE  or 
federal  agency  underwriting  standards 
without  having  a  reasonable  and  good 
faith  believe  in  the  consumer’s  ability  to 
rejiay.  However,  the  added  certainty 
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from  this  rodueed  liability  should 
Ixinofit  both  consumers  and  covered 
persons.  The  mortgage  market  is  still 
fragile,  even  four  ])lus  years  past  the 
mo.st  turbulent  ijortions  of  the  financial 
crisis.  With  lenders  and  the  markets  in 
general  adjusting  to  new  regulations 
designed  to  counter  the  forces  hcdiind 
the  crisis,  extending  (pialified  mortgage 
status  to  the.se  segments  of  loans  should 
limit  any  disruption  to  the  sup|)ly  of 
mortgage  credit  with  only  limited  effects 
on  consumers.  The  extensitm  of 
(jualified  mortgage  status  to  these  loans 
should  allow  the  market  time  to  dige.st 
the  rules  and  for  any  increa.se  in  premia 
associated  with  uncertainty  about 
litigation  and  j)iithack  costs  to  diminish. 

c.  Access  to  Credit 

Overall,  the  Bureau  believes  that  the 
final  rule  will  not  lead  to  a  significant 
reduction  in  consumers’  access  to 
consumer  financial  products  and 
servic:e.s,  namely  mortgage  credit.  The 
Bureau  notes  the  potential  for  the  ahilitv 
to  repay  requirements,  including 
increased  documentation  and 
amortization  recjuirements.  to  prevent 
.some  consumers  from  (pialifying  for  a 
loan.  First,  the  final  rule  generally  bans 
no-doc  and  low-doc  loans  to  the  extent 
the  level  of  documentation  is  lower  than 
that  rerpiired  by  the  rule.  The  final  rule 
would  l)v  definition  prevent  borrowers 
who  would  only  (pialifv  for  these  tvjKxs 
of  loans  from  nxuiiving  a  mortgage;  as 
discussed,  that  is  one  of  the  benefits  of 
the  rule.  Second,  the  final  rule  generally 
increases  documentation  recjuirements 
for  mortgage  loans  and  recjuires 
underwriting  to  he  done  based  on  an 
assumed  fully  amortizing  loan  at  the 
fully  indcjxeci  rate. 

As  noted  above,  when  measured 
against  the  current  market j)lac:e,  the 
Bureau  anticijiates  the  effc;ct  of  thcjse 
rcHjuirements  on  access  to  credit  to  be 
very  .small.  The  Burcxm  anticijjates  that, 
as  the  c!conomy  rec:overs.  the  currently 
restrictive  credit  environment  will 
loo.sen.  Indeed,  if  anything,  the  Burccau 
anticijjatcis  that  the  immediate  effect  of 
the  ride  may  he  to  contribute  to  the 
recovery  of  the  mortgage  market  by 
reducing  legal  nncertaintv  which  mav 
he  affecting  lending.  This  is  e.sjiecially 
true  if  the  iinjiacd  of  the  rule  were 
comjiared  to  a  jio.st-statutory  baseline 
(i.e.  to  the  imjilementation  of  the  Dodd- 
Frank  ability  to  jiav  and  cjualified 
mortage  provisions  without 
imjilementing  regulations.) 

Measured  against  the  years  leading  uji 
to  the  financial  crisis,  when  lending 
.standards  were  cjuite  loose,  the  effects  of 
the  final  rule  on  access  to  credit  would 
of  course  have  been  significantly  larger. 
I’he  final  rule  will  .set  a  floor  to  the 


loosening  of  credit  in  order  to  jirevent 
the  deterioration  of  lending  .standards  to 
dangerous  levels.  A  jirimary  goal  of  the 
statute  was  to  jirevent  a  rejieat  of  the 
deterioration  of  lending  standards  that 
contributed  to  the  financial  crisis, 
which  harmed  consumers  in  various 
ways  and  significantly  curtailed  their 
ac:ce.ss  to  credit.  .Such  a  goal  will,  hv 
definition,  entail  .some  jiotential 
diminution  of  acce.ss  to  credit  as  market 
standards  change  over  time.  The  Bureau 
believes  that,  to  the  extent  the  final  rule 
reduces  credit  access,  it  will  primarily 
reduce  inefficient  lending  that  ignores 
or  inajijirojiriately  discounts  a 
consumer's  ability  to  rejiay  the  loan, 
thereby  jirevent ing  consumer  harm, 
rather  than  imjieding  access  to  credit  for 
borrowers  that  do  have  an  ability  to 
rejiay.  The  Bureau  notes  that  the  rule 
may  have  a  disjirojiortionate  imjiact  on 
access  to  credit  for  consumers  with 
atyjiical  financial  characteristics,  such 
as  income  streams  that  are  inconsistent 
over  time  or  jiarticularly  difficult  to 
document. 

There  also  exists  the  jiotential  for  both 
increased  documentation  recjuirements 
and  increased  liability  to  incatiase  the 
jirice  of  mortgage  loans  for  some 
consumers.  As  di.scussed  above,  jirice 
increa.ses  from  both  increa.sed 
documentation  recjuirements  and 
increased  liahilitv  should  he  small.  The 
documentation  recjuirements,  sucdi  as 
jirovicling  a  jiay  .stub  or  tax  return,  will 
imjio.se  relatively  little  additional  exist  to 
most  consumers.  Similarly,  the 
increased  documentation  exists  for 
caeclitors  should  not  lie  significant,  or 
result  in  more  than  relatively  small 
increases  in  the  exist  of  mortgage  loans. 

With  resjiect  to  liability  costs,  the 
Bureau  notes  that  over  t)."!  jiercxmt  of  the 
current  market  is  estimated  to  .satisfy 
one  of  the  definitions  of  a  cjualified 
mortgage,  greatly  reducing  the  exjiected 
co.st  of  litigation.  The  Bureau  akso  notes 
that  the  edear  standards  established  for 
determining  whether  a  loan  is  a 
cjualified  mortgage  should  reclucx; 
uncxirtainty  regarding  litigation  exists, 
which  will  mitigate  any  resulting 
imjiac;t  on  accxiss  to  credit.  In  light  of  the 
foregoing  cxinsiderations,  the  Bureau 
believes  that  the  ability  to  rejiav 
recjuirements  and  the  acxximjianying 
Jiotential  litigation  costs  will  c:reate,  at 
most,  relatively  small  jiricxi  increases  for 
mortgage  loans.  The.se  small  jirice 
increases,  in  turn,  are  not  likely  to  result 
in  the  denial  of  credit  to  more  than  a 
relatively  small  numher  of  liorrovvers, 
some  of  whom  cximmenters  jiointed  out 
could  he  low  incxime,  at  the  margin. 

The  Bureau  notes  that  cxincxans  have 
been  raised  concxirning  the  ajijilicaticin 
of  increa.sed  docaimentation  and 


amortization  requirements  to  suc;h 
entities  as  cxirtain  ncinjirofits  and  state 
housing  financxi  agenenes,  as  well  as 
cxirtain  refinanenng  jirograms.  As 
ajijilied  to  suc;h  entities  and  jirograms, 
the  final  rule  may  re.strict  acx:e.ss  to 
mortgage  credit,  ineduding  for 
cxinsumers  who  may  otherwise  have 
limited  cxeclit  cijitions,  while  doing  little 
to  further  the  consumer  jirotection 
jiurjioses  of  the  statute.  To  address  these 
cxincerns,  the  Bureau  has  jirojio.sed 
.sejiarately  to  exemjit  .some  such  entities 
and  Jirograms  from  these  docannentatiem 
and  amortization  recjuirements. 

The  Bureau  also  notes  that  concxirns 
have  been  raised  regarding  the 
ajijilication  of  the  qualified  mortgage 
criteria  and  the  general  ability  to  rejiay 
recjuirements  to  cxirtain  small  creditors. 
These  cxincerns  arise  from  the 
observation  that  for  many  cximmunitv 
hanks  and  caeclit  unions,  for  examjile, 
cximjiliancx;  resourcies  are  .scxircxi  and 
cximjiliance  costs  as  a  jiercientage  of 
revenue  exm  he  high.  At  the  same  time, 
these  in.stitutions  emjiloy  a  traditional 
model  of  relationshiji  lending  that  did 
not  sucxximli  to  the  general  deterioration 
in  lending  .standards  that  cxintriliuted  to 
the  financdal  crisis.  Moreover.  Iiecau.se 
this  business  model  may  he  based  on 
jiarticxdarized  knowledge  of  cxistomers 
and  the  develojiment  of  clurahle 
cxistomer  relationshijis.  the  resulting 
loans  may  he  beneficial  to  customers 
even  when  they  do  not  c;c)nfcirm  to  the 
general  .standards  .set  forth  in  the  final 
rule.  Further,  these  institutions  have 
jiarticxilarly  .strong  incientives  not  only 
to  maintain  jiositive  rejiutations  in  their 
cximmunities,  hut  also,  heexmse  they 
often  keeji  the  loans  they  make  in  their 
own  jicirtfolios,  to  jiay  ajijirojiriate 
attention  to  the  borrower's  ability  to 
rejiay  the  loan.  Accxirdingly,  the  Bureau 
has  jirojiosed  sejiarately  to  provide 
additional  criteria  by  whic;h  certain 
small  jiortfcilio  lenders  may  make 
cjualified  mortgages. 

Greater  acxxiss  to  c;redit  c.an  he 
assoexated  with  higher  home  jiricxis  and 
higher  homeownershiji  rates,  and  as 
discxissed  in  the  section  on  cxi.sts,  there 
is  some  eviclencx;  of  jio.sitive  social 
effects  from  home  ownershiji.  As  sucdi, 
were  the  rule  to  overly  restrict  credit,  it 
is  imjiortant  to  note  that  these  jiositive 
sjiillovers  would  also  he  limited, 
llowever,  the  Bureau  does  not  believe 
that  the  rule  will  result  in  an 
inajijirojiriate  reduc;ticin  in  acxxi.ss  to 
cxedit;  rather,  over  time,  the  final  rule 
should  ensure  that  lending  standards  do 
not  deteriorate  to  dangerous  levels, 
while  at  the  .same  time  ensuring  that 
lending  not  be  too  restrictive. 
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4.  I’otential  impacts  of  other  provisions 

Below,  the  Bureau  discus.ses  the 
imi)acts  of  several  other  ])rovisions  of 
the  final  rule  and  notes  their  interaction 
with  other  rulemakings.  These  include 
the  points  and  fees  provisions  (which 
intmacl  with  the  HOBBA  rulemaking), 
the  j)rovision.s  of  the  statute  regarding 
prepayment  penalties,  and  tlie 
definition  of  rural  or  nnderserved  areas 
(which  interacts  with  the  current 
rulemaking  regarding  escrow  account 
requirements  for  certain  higher-priced 
mortgage  loans  and  with  the  201 
HOBl’A  final  rule).  The  interagency  rule 
on  aijjiraisal  requirements  for  high-risk 
mortgage  loans  also  interacts  with  the 
QM  definition. 

a.  Pt)int.s  and  Fees  Provisions 

To  he  a  “(pialified  mortgage.”  the 
statute  requires  (among  the  other 
requirements  already  discus.sed)  that  the 
total  points  and  fees  payable  in 
connection  with  the  loan  do  not  exceed 
3  percent  of  the  total  loan  amount  and 
recpiires  the  Bureau  to  pre.scrihe  rules 
adjusting  this  limit  to  “jjermit  lenders 
that  extend  smaller  loans  to  meet  the 
recjuinanents  of  the  ])resnm])tiou  of 
compliance.”  As  noted  earlier,  such  a 
restriction  may  have  the  effect  of 
limiting  cases  where  creditors,  having 
received  more  funds  up  front,  are  less 
concerned  about  the  long-term 
performance  of  the  loan. 

In  the  final  rule,  that  limit  is  amended 
to  a  tiered  approach  with  the  following 
limits:  for  a  loan  amount  greater  than  or 
(xpial  to  .SlttO.OOO.  three  percent  of  the 
total  loan  amount;  for  a  loan  amount 
gniater  than  or  ecpial  to  .StiO.OOO  hut  le.ss 
than  $1(K),(K)().  ,S3.()0():  for  a  loan 
amount  greatcjr  than  or  equal  to  ,$20,000 
hut  less  than  ,$00,000,  five  percent  of  the 
total  loan  amount;  for  a  loan  amount 
grciater  than  or  equal  to  $12, .500  hut  less 
than  $20,000,  $1,000  of  the  total  loan 
amount;  and,  for  a  loan  amount  of  less 
than  $12, .500,  eight  ])ercent  of  the  total 
loan  amount. 

The  higluir  limits  for  smaller  dollar 
loans  should  allow  more  loans  to  he 
made  as  (pialituid  mortgages.  Data  on 
the  points  and  fees  as.sociated  with  a 
representative  set  of  loans  is  not 
currently  available.  As  a  result,  the 
Bureau  cannot  estimate  jirecisely  how 
many  loans  are  imj)act(;d  by  this  change. 
Under  'flLA  as  amended,  a  high-cost 
mortgage  has  points  and  fees  ecjual  to 
five  j)ercent  of  the  total  transaction 
amount  if  the  transaction  is  $20, 000  or 
more,  and  j)oints  and  fees  (Ujual  to  the 
le.sser  of  eight  i)erceut  of  the  total 
transaction  amount  or  $1,000.  if  the 
transaction  is  le.ss  than  $20,000.  .Setting 
the  maximum  j)oint.s  and  fees  caps 


based  on  the  IKIEPA  triggers  will  hel]) 
ensure  that  a  (lualified  mortgage  is  not 
a  high-cost  mortgage  because  of  the 
points  and  fees. 

The  Dodd-Frank  Act  suhstantially 
exj)anded  the  scope  of  couqjen.sation 
included  in  i)oints  and  fees  for  both  the 
(pialified  mortgage  and  high-cost 
mortgage  points  and  fees  limits.  In 
addition  to  conqiensation  paid  to 
mortgage  brokerage  firms  and  individual 
brokers,  points  and  fees  also  includes 
comjien.sation  paid  to  other  mortgage 
originators,  including  employees  of  a 
creditor  (;.e..  loan  officers).  Under  the 
existing  rule,  only  consumer  |iayments 
to  mortgage  brokers  are  included  in 
jKiiiits  and  fees  for  the  high-cost 
mortgage  threshold.  Also  under  the  Act, 
any  fees  paid  to  and  retained  by 
affiliates  of  the  creditor  must  he 
included  in  points  and  fees  (except  for 
any  bona  fide  third-party  charge  not 
retained  by  the  creditor,  loan  originator, 
or  an  affiliate  of  either,  unless  otherwise 
recpiired  under  the  rule).  The  final  rule 
restat(!s  the.se  jirovisions. 

In  a  concurrent  jiroposal  published 
elsewhere  in  today’s  Federal  Register, 
the  Bureau  projio.sed  one  alternative 
which  would  jiermit  loan  originator 
compen.sation  to  he  netted  against  other 
upfront  charges  paid  by  the  consumer 
and  one  that  would  not.  .Still,  the 
inclusion  of  loan  originator 
com])ensation  in  ])oinls  and  fees  und(;r 
the  Final  Rule  (together  with  the 
statutory  provisions  implementing  in 
the  Final  Rule  mgarding  the  treatment  of 
charges  due  to  third  ])arti(!s  affiliated 
with  tin;  creditor)  could  have  the  efit;ct 
of  limiting  the  number  of  loans  eligible 
to  he  (pialified  morlgag(;s.  For  most 
prime  loans,  the  Buniau  heli(;ves  that 
this  change  will  not  have  a  major 
impact:  current  industrv  pricing 
practices  and  the  (ixemjition  for  bona 
fide  di.sconnt  jioints  .suggest  that  few  of 
these  loans  will  he  constrained  by  the 
jioints  and  fees  limits. 

For  loans  near  the  border  of  higher- 
jiriced  loans  (i.e.  loans  oin;  percentage 
]j()int  above  AFOR).  the  exemjjtion  for 
Inma-fide  discount  points  is  reduced 
and  for  loans  j)ric(;(l  at  two  percentage 
])()ints  or  more  above  AFOR  the 
exemjitiou  is  eliminated.  For  these 
loans,  the  inclusion  of  loan  originator 
compensation  and  affiliate  fees  could 
limit  (pialified  mortgage  status  for 
certain  loans.  Loans  that  will  (pialify  for 
the  safe  harbor,  hut  where  the  borrower 
pays  for  tlui.se  charges  through  a  higher 
interest  rate,  may  lose  the  conclusive 
jiresumption  of  com])liance  and  instead 
have  oidy  the  nihuttahle  jinisumjition. 
This  impact  is  most  likely  greal(;r  for 
lenders  with  affiliated  companies  whose 


charges  must  he  included  in  the  jioints 
and  f(;es  calculations. 

h.  l^repavment  Fenalties 

The  Final  Rule  implements  the 
Jirovisions  of  Dodd-f’rank  with  resjiect 
to  jirejiayment  jienalties.  .Sjiecifically,  in 
accordance  witli  the  statute,  the  rule 
prohibits  prepayment  penalties  for  any 
mortgage  other  than  a  fixed-rate 
mortgage  that  is  a  qualified  mortgage 
and  not  a  higher-jiriced  mortgage.-'" 
Where  the  Final  Rule  permits 
jirejiayment  jienalties.  it  limits  these 
Jienalties  to  2  jiercent  of  the  outstanding 
lialance  on  the  loan  during  the  first  year 
after  consummation  and  1  jiercent  of  the 
out.standing  balance  during  the  .second 
year  after  consummation. 

Available  information  from  the 
sources  de.scrilied  above  suggests  that 
loans  originated  today  do  not  contain 
jirejiayment  jienalties,  and  this  is  likely 
to  he  true  for  the  f(irese(;able  future. 
Neither  loans  originated  for  sale  to 
Fannie  Mae  and  Freddie  Mac,  nor  loans 
insured  by  FHA  generally  contain 
jirejiaymeut  jienalties.^-*-  Moreover,  the 
Bureau  understands  that  jirime  loans, 
which  make  uji  the  vast  majority  of 
originations  today,  have  in  recent  years 
rarely  had  jirejiayimint  jienalties. --’•* 
.Some  originators  may  make  sulijirime 
loans  they  hold  on  jiortfolio  for  which 
they  charge  jirejiayment  jienalties,  hut 
data  on  terms  of  loans  on  jiortfolio  an; 
not  available  and  at  least  in  the  current 
market,  this  is  likely  to  he  a  very  small 
numher  of  loans.  With  the  low  intere.st 
rates  that  jirevail  today,  lenders  see  little 
reason  to  limit  jirejiayment  risk  by 
charging  jirejiayment  jienalties. 

Frejiayment  jienalties  by  design 
imjiose  costs  on  consumers  to  .switch 
from  their  current  loans  to  loans  with 
lower  interest  rates.  This  cost  can  he 
jiarticularly  high  for  consumers  with 
jiotentially  increasing  jiayments  and 
who  seek  to  refinance  to  avoid  the 
increases.  Moreover,  these  jienalties  are 
comjilex  and  often  not  transjiarent  to 
consumers.  (Consumers  may  not  focus 
on  jirejiayment  jienalty  terms  because 
they  are  more  focu.sed  on  the  terms  they 


-■*'  I''(ir  purposiis  ot  tliis  provision  ol  lhii  rulo,  a 
liigluir  pi'icaul  inortgago  is  dolinoct  in  llio  Act  as  a 
tirst  lion,  non-jninho  morlgago  with  an  Al’R  lliat  is 
moro  Ilian  l.aO  liasis  ))oinls  aliovo  Al’OR;  a  first  lion, 
juinix)  inortgagi!  wilii  an  Al’R  thal  is  inoro  than  2.')() 
basis  points  ahovo  Al’OR:  and  a  socond  lion 
mortgago  with  an  Al’R  that  is  a.Kl  basis  points  ahovo 
Al’OR. 

As  oxplaiiKid  in  tho  final  rulo.  I-'IIA  loans  usod 
a  niolhod  of  intorosi  calculaton  which  rosults  in 
consuniors  who  pav  off  loans  during  tho  courso  of 
a  nioiith  hoing  ohligatod  to  pay  intorost  until  tho 
Olid  of  tho  inonih.  'flio  I-'inal  Rulo  Iroals  that  as  a 
propaynioni  ponally  and  |irovidos  an  oxiondod 
coniplianco  poriod  to  allow  linio  for  FHA  to  chango 
this  foaturo  of  its  loans. 

-".S’oo  7:i  FR  44.'i22  (|uly  .tO.  2(108). 
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find  more  salient,  such  as  interest  rate 
and  ])aynient  amount.  Leading  up  to  the 
mortgage  crisis,  some  loan  originators 
.sometimes  took  advantage  of 
consumers’  lack  of  awareness  or 
nmler.slanding  of  ])re])ayment 
penalties.--*’  Originators  could  sell 
imsn.s|)ecting  consumers  loans  with 
.substantial  expected  ))ayment  increa.ses 
as  well  as  substantial  prepayment 
])enalties  that  would  jirevent  the 
consumer  from  refinancing. 

By  limiting  jnepayment  j)enalties  to 
prime,  fixed-rate  cpialified  mortgages, 
the  Final  Rule  benefits  consumers  by 
limiting  these  cases  and  lowering  the 
cost  of  exiting  a  mortgage.  Consumers 
will  be  able  to  refinance  at  lower  cost, 
either  when  market  rates  dro])  or  when 
the  consumer’s  risk  jirofile  improves.  In 
other  cases,  consumers  who  are  sold 
mortgages  with  rates  higher  than  their 
risk  profile  warrants  will  he  able  to 
refinance  their  mortgages  to  a  market 
rate  at  lower  cost.  In  still  other  c;ases, 
consumers  will  he  able  to  sell  their 
homes  and  move  at  lower  cost.  ’I'liis  cost 
reduction  from  restriction  of 
prej)ayment  penalties  is  jjarticularly 
important  to  consumers  who  incur 
droj)s  in  income  or  increases  in 
ex])enses  that  cause  them  to  struggle  to 
make  their  mortgage  ])ayments. 

However,  to  the  extent  prepayment 
penalties  compensate  investors  for 
legitimate  ])re])ayment  risk,  restricting 
penalties  will  reduce  the  value  of 
certain  mortgages  and  limit  the  returns 
to  creditors  and  investors  (which 
includes  entities  that  are  covered 
persons  as  well  as  entities  that  are  not 
cov(;red  persons).  In  these  ca.ses,  the 
cost  of  credit  for  some  consumers  will 
ri.se  as  creditors  raise  prices  to 
comjjensate  for  increased  jjrepayment 
risk.  Currently,  the  number  of  loans  that 
woidd  have  jjrepayment  penalti(!S  hut 
for  the  Final  Rule  ap])ears  to  he  verv 
small,  however,  so  costs  to  consumers 
and  covered  persons  are  exjiected  to  he 
de  minimis. 

c.  Definition  of  Small  Lenders,  Rural 
and  Underserved 

The  final  rule  allows  certain  small 
creditors  operating  predominantlv  in 
rural  or  nnderserved  areas  to  originate 
balloon-payment  (jiialified  mortgages. 
Si)ecifically,  this  option  exi.sts  for 
lenders  originating  ,'5()()  or  fewer  covered 
transactions  (including  their  affiliates), 
.secaned  by  a  fir.st  lien,  in  the  preceding 
calendar  year,  with  assets  under  .$2 
hillitui  (to  he  adjusted  annually),  and 

^■‘■’Ovor  70  porcont  of  sul)i)riim!  lonn.s  from  2001 
tliroiigli  2007  had  pr(!])avmont  ponaltios.  Saa 
Dtmyank  and  lUnmui.  lUrviaw  nt  Financial  Fladics. 
24. H.  2011. 


who  made  more  than  .'iO  jjercent  of  their 
total  covered  tran.sactions  .secured  by 
fir.st  liens  on  properties  in  counties  that 
are  “rural”  or  “nnderserved.”  For  the 
])nr])os(!S  of  the  final  rule,  and  the  2013 
Escrow  ride  published  eksewhere  in 
today’s  Federal  Register,  the  Bureau  has 
defimul  rural  to  include  noncore 
counties  and  tho.se  micropolitan 
counties  that  an;  not  adjacent  to 
metropolitan  statistical  areas  using  the 
Dejiartment  of  Agriculture’s  urban 
influence  i:ode.s.  Relative  to  the 
proposed  rule  that  only  included  a 
subset  of  rural  counties,  the  final  rule 
expanils  the  exemption.  The  Bureau  has 
not  altered  the  definition  of  nnderserved 
from  that  contained  in  the  proposed 
rule. 

Although  there  is  no  comprehensive 
evidence  with  respect  to  the  prevalence 
of  balloon  loans,  the  Bureau 
understands  anecdotally  from  outreach 
that  in  the.si;  rural  areas,  creditors 
sometimes  have  ilifficulty  .selling  certain 
loans  on  the  secondary  market  either 
because  of  unique  features  of  the  rural 
jiroperty  or  of  the  rural  borrower.  In 
the.se  instances,  the  creditors  will  make 
a  portfolio  loan.  Because  of  their  small 
size,  some  of  these  creditors  e.schew 
ARMs  and  manage  interest  rate  risk  by 
making  balloon  jiayment  loans  which 
the  creditors  then  roll-over  ha.sed  on 
then-current  intere.st  rate  when  the 
balloon  jiayment  comes  due. 

Relative  to  a  jire-.statntory  ha.seline. 
the  rural  balloon  juovisions  of  the  rule 
have  minimal  effect.  Relative  to  a  post- 
statutory  baseline  in  which  the  statute 
was  imjilemented  without  the  exception 
for  rural  lenders,  the  provisions  of  the 
rule  have  the  following  impacts  on 
consumers  and  covered  persons. 
Creditors  covered  by  the  rule’s 
definition  are  permitted  to  make  balloon 
loans  which  are  ijiialified  mortgages, 
potentially  mitigating  consumer  access 
to  credit  issues  that  might  ari.se  if 
balloon  jiayment  mortgages  were 
restricted.  The  ride  creates  certain 
minimum,  consumer-protective 
requirements  with  resjiect  to  such 
balloon  loans,  such  as  a  minimum  term 
of  five  years  and  a  reijuirement  that  the 
intere.st  rate  he  fixed  for  that  jieriod  of 
time.  The  rule  also  requires  that 
creditors  verify  and  consider  income 
and  debts  before  making  such  loans 
(albeit  without  a  fixed  deht-to-income 
reijuirement).  However,  to  the  extent 
these  creditors  relv  on  this  jiermission 
to  make  balloon  loans  rather  than  other 
tyjies  of  qualified  mortgages,  the  rule 
also  denies  these  consumers  the 
consumer  jirotections  a.ssociated  with 
not  giving  balloon  loans  qualified 
mortgage  .status. 


According  to  the  definition  n.sed  in 
the  final  rule,  ajijiroximately  10  percent 
of  the  IJ.S.  jiojndation  lives  in  areas  that 
the  Bureau  defines  as  rural  or 
nnder.served:  the  Bureau  estimates  that 
2,707  small  creditors,  currentlv  issuing 
first-lien  mortgages  and  ojierating 
jiredominantly  in  rural  or  nnderserved 
areas,  will  he  able  to  originate  balloon 
(jnalified  mortgages  as  a  result  of  the 
jirovision.  (hven  the  low  iiopulation 
density  of  the  areas  currently  defined  as 
rural,  the  corresjKmding  limits  on  the 
number  of  creditors,  and  the  challenges 
of  making  loans  that  could  be  sold  in 
the  secondary  market,  keejiing  this 
.source  of  credit  in  the  community  with 
the  safeguards  added  by  the  rule  is 
likely  more  imjiortant  to  consumers 
than  the  consumer  jjrotections 
a.ssociated  with  not  allowing  balloon 
loans  to  he  qualified  mortgages.  In 
somewhat  less  rural  areas,  for  examjile 
the  microjiolitan  counties  not  covered 
by  the  definition  in  the  final  rule,  there 
are  more  creditors  that  can  jirovide 
alternative  forms  of  credit,  such  as  ARM 
loans,  and  more  creditors  in  general. 

d.  Qualified  Mortgages  and  Ajijiraisals 

One  imjjact  of  the  current  definition 
of  (jnalified  mortgage  is  related  to 
higher-risk  mortgages  as  defined  in  the 
Act.  The  Act  contains  sjiecial  ajijiraisal 
reijnirements  with  resjiect  to  higlier-risk 
mortgages;  those  requirements  are  the 
subject  of  an  interagency  rulemaking 
jirocess  which  resulted  in  a  jirojio.sed 
rule  in  August  which  the  agencies 
exjiect  to  finalize  short  I  v.  The  Act 
generally  defines  a  higher-risk  mortgage 
as  a  closed-end  consumer  credit 
transaction  secured  by  a  jirincijial 
dwelling  with  an  AFR  exceeding  rate 
thresholds  substantially  similar  to  rate 
triggers  currently  in  Regulation  Z  for 
higher-jjriced  mortgage  loans,  hut 
excluding  qualified  mortgages.  In 
general,  as  the  number  of  loans  defined 
as  (jnalified  mortgages  increases,  the 
number  of  loans  that  would  be  covered 
by  the  jnojio.sed  ajijiraisal  requirements 
decniases.  Based  on  the  general 
definition  of  (jnalified  mortgage  in  the 
final  rule,  tho.se  higher  jiriced  mortgage 
loans  with  a  deht-to-income  ratio  of  43 
or  less  would  he  exemjit  from  the  new 
reijnirements  for  interior  ajijirai.sals.  The 
temjiorary  jirovision  allowing  additional 
loans  (e.g.  loans  with  a  higher  debt  to 
income  ratio  and  that  are  jnirchasahle 
by  the  (LSEs  or  insurable  by  FHA),  to  he 
qualified  mortgages  could  further 
remove  mortgages  from  that 
requirement.  The  imjiact  of  this 
reduction  in  the  scojie  of  ajijiraisal 
requirements  is  relativelv  muted  for  first 
lien  mortgages  becan.se  of  the  small 
number  of  high-risk  mortgages  to  begin 
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witli  and  the  fact  that  most  lenders 
almady  do  a  full  interior  apprai.sal  and 
sliare  the  results  with  the  consumer. 

E.  Potential  Specific  lin})acts  of  the 
Final  Ihile 

1.  Depository  Institutions  and  Credit 
Unions  With  ,S1()  Billion  or  Le.ss  in  Total 
Assets,  as  Described  in  Section  1020 

Some  depository  institutions  and 
credit  unions  with  SIO  billion  or  less  in 
total  as.sets  as  de.scrihed  in  Section  1020 
may  see  dilTerent  impacts  Irom  the  final 
rule  than  larger  institutions.  3’hese 
difterences  an;  driv(;n  by  the  lending 
practices  and  portfolios  at  smaller 
tlepository  institutions  and  credit 
unions,  notably  those  below  roughly  ,$2 
billion  in  a.ssets,  and  by  the  nature  of 
these  in.stitutions'  relationshiji  to  the 
.secondary  market. 

The  Bureau  understands  that  lending 
j)ractices  at  many  smaller  institutions 
(according  to  comment  letters  and 
outreatdi)  an;  based  on  a  more  p(;r.sonal 
relationship-based  model,  and  le.ss  on 
automated  systems,  at  least  when  the 
lender  plans  to  keep  the  loan  on 
portfolio  rather  than  sell  it.  To  the 
extent  that  the  documentation  and 
verification  re(juirements  in  the  final 
rule  differ  from  current  practice  at  these 
institutions,  the  final  rule  mav  imj)ose 
.some  new  comj)liance  costs.  However, 
unle.ss  these  institutions  keep  all  of  the 
loans  they  originate  on  |)ortfolio,  which 
seems  unlikely,  they  are  already  subject 
to  docunu;ntation  requirements  from  the 
secondary  market  so  that  any 
incremental  costs  are  likely  to  he  small. 
In  addition,  data  from  HMDA  indicate 
that,  on  average,  a  larger  proportion  of 
loan  originations  at  smaller  institutions 
are  higher-priced  mortgage  loans  and 
will  therefore  have  the  rel)nttal)le 
j)resumption  of  compliance  rather  than 
the  safe  harbor.  These  loans  already  are 
subject  to  an  obligation  to  asse.ss 
repayment  ability  and  a  rebuttable 
presumption  under  the  Board's  2005) 
rule,  so  any  new  effects  on  these  loans 
from  the  final  rule,  at  least  the  loans 
these  institutions  keej)  on  portfolio,  are 
ex|)ected  to  he  limited.  Historicallv, 
deliiKiuency  rates  on  mortgages  at 
smaller  institutions  are  lower  than  the 
average  in  the  industry  and  as  such,  the 
expected  litigation  costs  for  these  loans 
are  also  probably  cpiite  low. 
Nevertheless,  the  j)roposal  posted 
els(;where  in  today's  Federal  Register 
asks  for  comment  on  wh(;ther  the  safe 
harbor  should  he  extended  to  additional 
loans  at  particular  .smaller  institutions. 

The  establishment  of  assignee  liability 
for  violation  of  the  ahilitv-to-repav 
provisions  may  also  differentially 
impact  smaller  institutions  by 


increasing  counterparty  risk  for  entities 
j)urchasing  mortgages  from  the.se 
institutions.  As  de.scrihed  above, 
creditors  and  secondary  market 
j)urcha.ser.s  are  exj)ected  to  contract 
around  the  new  ahility-to-repay 
liability.  For  example,  both  Fannie  Mae 
and  Freddie  Mac  r(;(iuire  lend(;rs  to 
rejnesent  and  warrant  that  loans  sold  to 
the  enterprises  meet  the  current  ahility- 
to-re))ay  reciuirements  and  to  re])urchase 
loans  in  cases  where  violations  are 
found.  Under  such  an  arrangement.--*'’ 
should  a  consumer  bring  a  claim,  the 
purcha.ser  will  look  to  the  originator  to 
repurchase  the  loan:  if  the  originator  is 
no  longer  in  husine.ss  or  does  not  have 
the  financial  means  to  do  so,  the 
l)urcha.ser  will  have  to  hear  the  risk. 

This  ])laces  greater  incentive  on 
purcha.sers  to  vet  i)otential 
counterparties  and  may  impact  some 
smaller  institutions’  ability  to  sell  loans. 
The  imj)act  is  lik(;ly  greatest  for  loans 
made  under  the  general  al)ility-to-rej)av 
standard  rather  than  for  (pialified 
mortgages.  In  the  n(;ar  term,  the 
temporary  jjrovisions  expanding  the 
nnmher  of  (lualified  mortgages,  will 
greatly  mitigate  costs  for  these 
institutions. 

2.  Impact  of  the  Provisions  on 
Uonsumers  in  Rural  Areas 

The  final  rule  should  have  minimal 
differ(;ntial  im])acts  on  consum(;rs  in 
rural  areas.  In  th(;.s(;  ar(;as,  a  gr(;ater 
fraction  of  loans  are  made  hv  smaller 
in.stitutions  and  carried  on  ])ort folio. 

The  availability  or  jiricing  for  fixed  rate 
or  adjustable-rate  loans  that  are 
qualified  mortgages  is  likely  to  he 
unaffected.  Notably,  the  liability  for 
these  loans  is  nearly  unchanged;  tho.se 
l)(;low  the  threshold  will  he  subject  to 
the  safe  harbor  while  those  above  the 
threshold  have  a  rebuttable  presumption 
similar  to  the  one  in  j)lace  under 
i;xisting  regulation.  ()nly  the  verv  small 
number  of  loans  made  by  the.se 
institutions  and  then  sold  may  he 
impacted  by  the  changes  in 
connter|)arty  risk.  Consumers 
constrained  to  borrow  from  these 
lenders  may  see  a  small  increase  in  the 
j)rice  of  credit,  either  from  the  lenders 
now  having  to  fund  the  loan  on  the 
balance  sheet  or  facing  reduced  prices 
in  the  secondary  mark(;t.  The  ])os.sihle 
increases  in  compliance  costs  just 
de.scrihed  may  also  l(;ad  to  very  small 
increases  in  rat(;.s. 

An  im])ortant  difference  h(;tween  the 
rural  ami  the  non-rural  consumers  is  the 


It  is  also  possilila  llial  oIIhm-  contracting 
arrangonuints  will  (lovclop.  'riio  industry  is 
cnrrcuitly  working  on  various  cliaugos  to  tlio 
traditional  pooling  and  .servicing  agreements,  lor 
example. 


availability  of  htilloon  loans  following 
the  rule.  \Vhile  the  balloon  loans  in  tlie 
non-rtiral  areas  that  are  not  underservetl 
cannot  he  (jnalified  mortgages,  small 
lenders  o])(;rating  ])redominautly  in  tin; 
rural  or  underserved  areas  ciin,  under 
certain  conditions,  originate  hiilloons 
loans  that  are  (|ualified  mortgages.  Thus, 
rural  consumers  will  jireserve  acce.ss  to 
credit,  while  i)otentially  expttriencing 
the  lack  of  jirotection  associated  with 
])rohihiting  balloon  tran.saclions  from 
l)eing  (]ualified  mortgages.  Desjiite  the 
fact  that  excluding  a  small  creditor  from 
the  balloon  loan  market  generally  does 
not  significantly  disriq)!  the  price- 
.setting  jjrocess,  this  might  not  he  true 
for  rural  markets.  In  jjarticular,  there  are 
counties  that  have  three  creditors  or 
fewer  (that  originate  five  or  more 
cov(;red  transactions  p(;r  year), 
according  to  HMDA  2011.  Going  from 
three  creditors  to  two  could 
significantly  increase  jjrices  for 
consumers. 

Data  regarding  the  specific  mortgages 
originated  and  held  on  hank  and  credit 
union  portfolios  is  very  limited;  the 
exception  is  the  data  on  the  credit  union 
call  report  showing  the  total  numh(;r 
and  amount  of  balloon  loans  together 
with  hybrid  adjustable-rate  mortgages. 
According  to  these  data,  there  appear  to 
he  f(;w  institutions,  and  therefore  very 
few  consumers  affected  in  this  way.  In 
counties  where  the;  problem  should  he 
worst,  namely  micropolitan  counties  not 
t:overed  by  the;  rural  or  nnd(;rserv(;d 
definition,  there  are  just  untler  .'50  credit 
unions  that  extend  balloon  loans  and 
not  ARMs;  in  total  they  originate  1,200 
balloon  loans.  (Consumers  seeking  credit 
at  these  institutions,  or  similarly 
situated  hanks  or  thrifts,  may  face  some 
costs  in  taking  a  different  product  or  in 
.switching  institutions  depending  on  the 
product  offerings  and  ])rices  in  the 
market.  The  Bureau  believes  any  price 
increase  is  likely  not  significant  as  the.se 
areas  are  served  by  multiple  lenders.  On 
average,  according  to  the  201 1  HMDA 
data,  10  lenders  on  average  made 
higher-i)riced  mortgage  loans  in  th(;se 
counties,  a  ])roxy  for  what  could  he 
balloon  loans. 

F.  Alternatives  (Considered 

Two  factors  are  most  relevant  when 
comparing  the  benefits,  costs  and 
im])acts  of  the  final  rule  to  alternative 
r(;gulatory  implementations:  the 
rec|uirements  for  underwriting  each  loan 
and  the  eventual  legal  liability  attached 
to  that  loan.  The  current  rule  differs 
from  the  Board’s  proj)osal  along  both 
dimensions,  particularly  in  regard  to 
qualified  mortgages,  as  it  uses  a  slightly 
diffen;nt  structure  ov(;rall,  such  as 
incorporating  a  specific  debt-to-inc:ome 
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ratio  requirement.  It  also  varies  in 
•strueture  from  some  other  proposals 
offered  by  c:ommenters.  However,  even 
within  the  structure  developed  in  the 
final  rule,  the  ])arameters  within  the 
rule  (e.g.  the  DTI  ratio  threshold)  c:ould 
have  been  different.  In  order  to  more 
fully  illuminate  the  impacts  of  the  final 
rule,  this  .section  first  considers  the  final 
rule  in  compari.son  to  the  ])roposals  and 
then  to  other  reasonable  alternatives. 

In  the  2011  ATR  l’roi)osal.  the  Board 
|)roposed  two  alternative  definitions  for 
a  (|ualified  mortgage.  The  Board’s 
Alternative  1  pro])o.sed  to  define  a 
(jualified  mortgage  using  only  the 
.statutory  provisions  (except  for  the 
discretionary  recjuirement  to  consider 
the  consumer’s  (leht-to-income  ratio  or 
residual  income).  That  is,  the  definition 
of  a  (pialifieil  mortgage  woidd  he  based 
on  product  features,  cost  limitations 
(points  and  fees  limit)  and  income 
verification  hut  would  not  require  the 
creditor  to  follow  any  other  s))ecific 
underwriting  procedures.  Alternative  1 
would  have  o])erated  as  a  legal  sate 
harbor  with  the  conclusive  presumjjtion 
of  compliance. 

The  final  rule  maintains  a  minimum 
.standard  for  documenting  and  verifving 
loans  and  varies  the  legal  liability  with 
the  jierceived  consumer  risk. 

Alternative  1.  on  the  other  hand,  placed 
more  emphasis  on  the  restrictions  on 
])roduct  features  to  protect  consumers. 
I.oans  without  interest-oidy,  negative 
amortization  or  balloon  featunis,  or 
where  total  points  and  fees  do  not 
exceed  three  points  were  assumed  safe 
and  therefore  had  limited  requirements 
for  documenting  income  and  debt 
(relative  to  other  loans)  and  were 
afforded  the  conclusive  jjre.sumjjtion  of 
compliance. 

Comjjared  to  this  alternative,  the  final 
rule  with  the  temjjorary  jjrovisions 
likely  offers  (]ualified  mortgage  status  to 
a  similar  number  of  loans:  without  the 
effects  of  the  temporary  })rovisions, 
fewer  loans  would  qualify  as  (jualified 
mortgages.  The  final  rule  also  mandates 
stricter  documentation  and  verification 
of  qualified  mortgages  and  limits  the 
jir(;sum])tion  of  coinjiliance  in  the  case 
of  higher-jiriced  covered  transactions. 
(fomj)are{l  to  Alternative  1,  only  tho.se 
loans  that  nnuit  the  jnoduct.  features 
and  |)oint-and-fee  limitations  and  that 
hav(;  a  D'l’I  ratio  kiss  than  or  ecjual  to  43 
jiercent  are  (jualified  mortgages.  This 
ajijiroach  limits  the  reliance  on 
comjiensating  factors  when 
underwriting  high  DTI  ratio  loans  and 
recognizes  that  while  such  loans  may  h(! 
in  the  creditor’s  interest,  there  is  a 
great(ir  jiossihility  that  the  consmiKir 
may  not  have  the  ability  to  repay  the 
loan.  This  change  likely  increas(is  costs 


slightly  in  order  to  jnovide  this 
consumer  jnotciction.  IkKjuiring  the 
additional  verification  of  (l(;hts  for 
(jualified  mortgages  al.so  j)r()vid(!.s 
additional  con.sumer  j)r()tecti()n.  Since 
this  is  current  jnactice  in  the  market 
today,  this  likely  adds  v(!rv  little  cost  for 
the  time  being;  however,  it  (kxxs  imj)()se 
co.sts  as  credit  (!xj)an(ls  to  the  j)oint  that 
the  mark(5t  would  otherwise  relax 
v(;rificati()n  requirement.s — as  well  as 
benefits  to  consununs  and  .s()ci(;ty  at 
larg(!  from  j)reventing  loans  l)as(;(l  on 
unv(;rifie(l  (or  no)  data,  (iomj)are(l  to 
Alternative  1,  the  only  difkjnmce  in  the 
strength  of  the  liability  j)rotection  for 
(jualified  mortgages  is  for  those  loans 
above  the  higher-j)rice(l  threshold.  In 
the  final  rule,  these  loans  have  a 
rebuttable  jjnxsumjjtion  of  comj)liance 
ratln^r  than  a  conclusive  jjresumjjtion. 
However,  given  that  the  kigal  standard 
today  is  a  r(;huttahle  j)r(;sumjJtion,  the 
final  rule  inxirly  maintains  the  status 
(juo  for  borrowers  with  HPMLs; 
a(loj)ting  Alternative  1  wonld  have  Imhmi 
a  slight  diminution  of  the.se  borrower’s 
l(!gal  rights. 

■The  Board’s  Alternative  2  wonld  have 
j)rovi(l(!(l  the  lender  with  a  r(;buttahle 
jnxjsumjition  of  comjdiance  and  woidd 
have  defined  a  “(jualified  mortgage”  as 
including  the  statutory  criteria  as  well 
the  additional  underwriting 
re(juirements  from  the  general  ahilitv-to- 
rejiay  standard.  The  Board  jnojiosed  to 
jiermit,  hut  not  re(juire,  creditors  to 
comj)ly  with  the  underwriting 
re(juirements  by  looking  to  “widely 
accejited  governmental  and  non¬ 
governmental  underwriting  standards” 
(such  as  the  FHA’s  .standards).  The 
imj)ortant  difference  between  this 
aspect  of  Alternative  2  and  Alternative 
1  is  that,  under  Alternative  2,  the 
relative  weights  for  such  tradeoffs  had 
to  he  derived  from  wi(l(dy  accejited 
standards. 

Comjjared  to  Alternative  2,  the  final 
ride  with  the  temj)orary  jirovisions 
likely  offers  qualified  mortgage  status  to 
a  similar  number  of  loans;  without  the 
effects  of  the  temjjorary  jirovisions, 
fewer  loans  would  he  eligible  to  he 
(jualified  mortgages.  Under  the  final 
rule,  there  is  little  difference  in  the 
documentation  and  verification 
riKjinrements;  however,  the 
jncsuinjition  of  comjiliance  is 
strengthened  for  the  majority  of 
(jualified  mortgages.  Ciomjjared  to 
Alternative  2  (and  to  Alternative  1), 
only  tho.se  loans  that  meet  the  jiroduct, 
features  and  cost  limitations  and  that 
have  a  DTI  ratio  less  than  or  iKjnal  to  43 
jiercent  are  (jualified  mortgages.  This 
limits  the  u.se  of  compensating  factors 
for  high  DTI  loans  and  recognizes  that 
while  such  loans  may  hi;  in  the 


creditor’s  interest,  there  is  a  greater 
jiossihility  that  the  con.sumer  mav  not 
have  the  ability  to  repay  the  loan.  This 
change  likely  increasiis  costs  slightlv  in 
order  to  jjrovide  this  consumer 
jnotection.  Both  Alternative  2  and  the 
final  rule  have  very  similar 
documentation  and  verification 
standards  so  there  is  little  difference  in 
the  benefits  and  co.sts  along  that 
dimension.  Relative  to  Alternative  2.  the 
difference  in  the  liability  standard  is  for 
those  (jualified  mortgages  below  the 
higher-jjriced  thre.shold.  In  the  final 
rule,  these  loans  have  a  conclusive 
jire.su Ill j)t ion  of  comjiliance  rather  than 
just  a  rebuttable  jiresumption. 

As  noted  in  the  jireanilile.  a  coalition 
of  industry  and  consumer  advocates 
jire.sented  another  alternative  jirojiosal 
to  the  Bureau  that  would  have  jirovided 
a  tiered  approach  to  defining  a  qualified 
mortgage,  finder  the  first  tier,  if  the 
consnmer’s  total  debt-to-income  ratio  is 
43  jiercent  or  less,  the  loan  would  he  a 
(jualified  mortgage,  and  no  other  te.sts 
would  he  re(juire(l.  Under  the  .second 
tier,  if  the  consumer’s  total  deht-to- 
income  ratio  is  more  than  43  jiercent, 
the  creditor  would  ajijily  a  series  of  tests 
related  to  the  consumer’s  front-end 
(leht-to-income  ratio  (housing  debt  to 
income),  stability  of  income  and  jiast 
jiayment  historv,  availability  of  reserves, 
and  residual  income  to  determine  if  a 
loan  is  a  (jualified  mortgage.  This  would 
have  allowed  .some  loans  with  uji  to  .'iO 
Jiercent  DTI  ratios  to  meet  the  (jualified 
mortgage  definition.  To  the  extent  that 
it  relies  on  additional  factors  beyond  the 
DTI  ratio,  this  alternative  is  similar  to 
the  Board’s  approach.  However,  the 
coalition’s  jirojiosal  generally  restricted 
the  factors  considered  to  he  factors 
related  to  ability  to  rejiay,  rather  than 
other  factors  related  to  credit  or 
collateral  in  its  determination.  The.se 
commenters  al.so  sujijiorted  a  reliuttahle 
jiresumjition  .standard  for  (jualified 
mortgages. 

Relative  to  this  alternative,  the  final 
rule  will  likely  include  fewer  loans  as 
qualified  mortgages.  The  loans  that  will 
not  he  (jualified  mortgages  are  those  that 
would  (jualifv  only  under  one  or  more 
of  the  additional  factors  besides  DTI 
ratio  that  the  alternative  included: 
housing  exjxmses.  stability  of  income, 
reserves  etc.  As  a  result,  the.se  loans  will 
have  to  meet  the  ahility-to-rejiay 
standard  of  the  final  rule,  jiroviding 
additional  con.sumer  jirotections  with 
the  minor  added  costs  described  above. 
Relative  to  a  rule  including  these 
factors,  the  final  rule  is  simjiler  and 
easier  to  imjilement  for  industry, 
lowering  co.sts  overall.  In  addition, 
creditors  are  free  to  include  such  factors 
in  their  own  credit  decisions  and  to 
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develop  the  best  models  for  their 
inclusion.  The  Bureau  views  this  more 
tlynamic  outcome  as  a  iMmefit  relative  tt) 
a  mon;  pre.scriptive  ride  detailing  how 
such  factors  should  he  traded  off  against 
each  other.  This  alternative  did  include 
a  rebuttable  i)re.sumplion  of  comjiliance 
for  all  (jualified  mortgages;  as  such,  the 
final  rule’s  safe  harbor  limits  liability 
costs  and  consumer  benefits,  as  already 
discussed,  for  those  qualified  mortgages 
that  are  not  higher  jjriced  covered 
traicsactions. 

As  noted,  the  Bureau  also  considered 
certain  alternatives  to  its  own  version  of 
the  final  rule.  (Jne  such  alternative 
would  have  u.sed  a  threshold  of  a  3(i 
percent  UTI  ratio  to  define  qualified 
mortgages.  This  would  have  left  roughly 
an  additional  15  percent  of  loans,  both 
during  the  1997-2003  period  and  during 
2011,  without  a  presumjition  of 
compliance.  As  noted  however,  the 
Bureau  believes  that  43  percent  is  a 
more  efficient  threshold:  it  is  an 
accej)ted  market  standard,  rates  of 
delinquency  and  default  for  borrowers 
between  30  and  43  percent  are  still 
modest,  and  manv  borrowers — 
jiarticularly  in  higher  co.st  housing 
markets — borrow  at  these  levels. 

The  Bureau  also  considered  whether 
all  (pialified  mortgages  should  have  the 
same  degree  of  jiresumption  with  the 
(|uaiified  mortgage  standard — either  all 
being  afforded  a  conclusive 
jiresumption  of  compliance  or  all  being 
afforded  a  rehuttahle  presumption.  As 
di.scussed  in  the  section-hy-section 
analysis,  the  Bureau  determined  that  the 
bifurcated  ajijiroach  in  which  only 
higher-priced  covered  transactions 
jmivide  the  consumer  with  the 
opportunity  to  rehut  the  jiresiunjition  of 
compliance  best  balances  the  concerns 
of  co.sts,  certainty,  and  consumer 
jirotection. 

VIII.  Final  Regulatory  Flexibility  Act 

'I'he  Regulatory  Flexibility  Act  (RFAJ 
generally  requires  an  agencv  to  conduct 
an  initial  regulatory  fiexihility  analysis 
(IRFAJ  and  a  final  regulatory  flexibility 
analysis  (FRFAJ  of  any  rule  subject  to 
notice-and-comment  rulemaking 
reiiuirements.  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
liconomic  inijiact  on  a  suh.stantial 
numher  of  small  entities.- *'•  The  Bureau 


j  ii.  i.-„p  |)iirpos(>s  111  iissiissiiif;  llio  impacts  iil  lliii 
tlnal  riili!  on  small  onlilios.  ’'small  ontitiiis"  is 
(liitim!(l  in  llm  RFA  to  include  small  linsinosses. 
small  not-lor-iirolit  oi-^ani/ations.  and  small 
"ovornment  jurisdictions.  II.S.C.  (iOltti).  A  "small 
Inisines.s"  is  dotmniimd  liv  application  ol  .Small 
Itusinoss  ,\dininislralion  roaulations  and  retonmeu 
to  till!  North  Amoric.an  Industry  Classiiication 
System  (NAI(;.S)  classifications  and  si/.e  .standards. 

.'j  l.'..S.(:.  (i()l(;i).  A  "small  orjianization"  is  any  "nol- 
ior-profit  enterprise  which  is  independently  owned 


also  is  subject  to  certain  additional 
procedures  under  the  RFA  involving  the 
convening  of  a  jtanel  to  consult  with 
small  husine.ss  repre.sentatives  prior  to 
proposing  a  rule  for  which  an  IRFA  is 
required. 

In  the  2011  ATR  Fro])osal,  tht;  Board 
did  not  certify  that  the  rule  would  not 
have  a  significant  economic  inqtact  on 
a  substantial  numher  of  small  entities 
and  therelbre  ))repared  <in  IRFA.-  *“  In 
this  IRFA  the  Board  solicited  comment 
on  any  costs,  com|)liance  retpiirements, 
or  changes  in  ojferating  jfrocedures 
arising  from  the  iipjtlication  of  the 
propo.sed  rule  to  small  husine.sses, 
comment  regarding  any  state  or  local 
statutes  or  regulations  that  would 
duplicate,  overlaj),  or  conflict  with  the 
projtosed  rule,  and  comment  on 
alternative  means  of  com])li:ince  for 
small  entities  with  the  ahility-to-rejtav 
requirements  and  restrictions  on 
prejtayment  ptmalties.  Cttmments 
addressing  the  al)ility-to-rej)ay 
retjuirements  and  restrictions  on 
])repayment  penalties  are  addressed  in 
the  section-hy-section  iiniilysis  above, 
(’.omments  addressing  the  inqtact  on  the 
co.st  of  credit  are  discus.sed  below. 

1.  A  Statement  of  the  Need  for,  and 
Objectives  of,  the  Rule 

The  Bureau  is  puhli.shing  a  final  ride 
to  establish  new  ahilitv-lo-repav 
retjuirements  ndated  to  mortgage 
origination.  As  di.scussed  in  the 
jtreamhle.  the  final  rule’s  amendments 
to  Regulation  Z  implement  certain 
amendments  to  TILA  that  were  added 
by  sections  1411,  1412,  1413,  anti  1414 
t)f  the  Dtttltl-Frank  At:t  in  resjtonse  tt) 
the  recent  foretdttsure  taisis  It)  atltlress 
certain  lentling  jirac.tices  (sut:h  as  lt)w- 
or  no-tlot:umentation  loans  or 
untierwriting  mortgages  withtiul 
intdutling  any  j)rinci])al  re])ayments  in 
the  untlerwriting  determination}  that  letl 
to  consumers  having  mtirtgages  they 
tamltl  not  affortl,  thereby  t:ontrihuting  to 
high  tlefault  anti  foret;losure  rates. 

A  full  tlistaission  of  the  market 
failures  mtitivating  these  j)rovisions  ttf 
the  Dotltl-Frank  At:t  anti  the  final  rule  is 
inclutletl  in  the  |)reaml)le  anti  in  the 
Bureau’s  set:tit)n  1022  analysis  above. 
Thti.se  tlistaissitins  alst)  ilestaihe  the 
sjietafit:  Wiiys  the  final  rule  atltlrtis.ses 
these  issues.  Htiwever,  in  gentaal,  the 
|)ur|)t).se  of  the  Dtitltl-Frank  At;t  ahilitv- 
lo-re|)ay  rtajuiremenls  is  tt)  assure  that 
ta)nsumers  :irt;  t)fft)retl  anti  rt)t:t)ive 


iinit  ii|)oratii(t  and  is  niit  diiininanl  in  its  iinid.  '  .’i 
ll..S.(;.  t)t)l(4).  A  "small  ^oyornnumlal  jiirisdiclinn" 
is  llm  f>oy(!rnnmnl  of  a  oily,  coimly.  town,  township, 
yillaj^o.  school  district,  or  spitcial  district  with  a 
po])idation  of  loss  than  r>t),l)f)l).  3  ll..S.(;.  (il)l(5). 

II.S.C.  tiOi). 
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resitlential  mortgage  loans  on  terms  that 
reii.sonahly  refletd  their  ability  to  re|)ay 
the  loans  anti  that  art;  untlerstantlahle 
iintl  not  unfair,  tlet:e|)tive  or  abusive. 
Prior  tt)  tht;  Dotltl-Frank  At:t.  exi.sting 
Regiilatit)!!  Z  })rt)vitletl  al)ilitv-tt)-re])av 
rtitjuirements  for  high-t:t)st  tintl  higher- 
l)rit:etl  mt)rtgages.  At;t:t)rtlingly,  new 
TIFA  set:tit)n  129('  generally  ])rt)hihits  a 
taetlilt)!’  frt)m  making  a  resitlential 
mt)rtgage  Ittan  unless  the  t;reilitt)r  makes 
a  rea.sonahle  anti  gt)t)tl  faith 
tleterminatit)!!,  hasetl  t)n  verifietl  anti 
tlt)t:umentetl  information,  that  the 
t:t)nsumer  has  a  reasttnahle  ability  tt) 
re])ay  the  lt)an  actiortling  to  its  terms, 
intdutling  any  mortgage-relatetl 
obligations  (sut:h  as  ])roj)erty  taxes  and 
mortgage  insurancel.  Consistent  with 
the  statute,  the  final  rule  a])])lies  the 
al)ility-tt)-re})ay  requirements  of  TILA 
.section  129C  It)  any  f;t)nsumer  credit 
transatdion  set;ured  by  a  tlwelling, 
ext:e])t  an  ojten-entl  t;redit  j)lan. 
timeshart;  })lan.  reverst)  mttrtgage,  t)r 
tem])t)rarv  loan. 

Ct)ngress  akso  ret;t)gnizetl  the 
im|)t)rtant:e  of  maintaining  at;t:e.ss  to 
res])t)nsil)le,  affortlahle  mttrtgage  tiretlit. 
'ft)  ])rt)vitle  creflitt)rs  more  t:ertainty 
about  their  j)t)tt)ntial  liability  iintler  the 
al)ility-tt)-rej)ay  stantlartls  while 
|)rt)tet;ting  t:onsumers  frttm  tinaffortiahle 
lt)ans,  the  Dt)tltl-Frank  At:l  t:reates  a 
j)resum])tit)n  t)f  t;t)m|)liant;e  with  the 
al)ility-tt)-re])ay  retjuirement  when 
t:rt)tlitt)rs  make  ‘■qiialifieil  mortgages.” 
Qiialifit!tl  mt)rtgages  tit)  nt)t  contain 
t:ertain  features  that  (4)ngress  tleemetl  to 
t:reate  a  risk  to  con.sumers’  ahilitv  tt) 
rej)ciy,  anti  must  he  untlerwritten  using 
stantlartls  set  forth  in  the  statute  that  are 
tlesignetl  tt)  assure  that  consumers  will 
have  the  ability  to  re])ay  the.se  loans. 

The  final  rule  establishes  stantlartls  for 
t;om|)lying  with  the  ahility-tt)-re})ay 
retjuirements,  including  tlefining 
‘‘tjualifietl  mortgage.”  The  final  rule 
|)rt)vitles  three  ojttittns  ft)r  originating  a 
tjualifietl  mortgagtt:  iintler  the  general 
tlefinition  in  § l()2().43(eK2),  ft)r  loans 
where  the  ettnsumer’s  mt)nthly  tleht-to- 
income  ratio  wt)uld  not  ext;eetl  43 
j)ert:ent;  iintler  the  definition 
§  l()2().43(e)(4).  ft)!'  a  maximum  of  seven 
years,  ft)r  loans  that  are  eligible  for 
jturc.hase  by  the  GSEs  while  in 
t;t)nservatt)rshij)  or  tierfain  other  Fetleral 
agentdes,  anil  iintler  §  l()2().43(fl,  for 
Ittans  that  have  halloon-jtayment 
features  iftliti  taetlilor  t)j)erate.s 
jiretltmiinantly  in  rural  t)r  imtlerservetl 
iireas  anti  meets  t:ertain  as.set-size  anti 
transatdion  vttlume  limits. 

(amgress  tiiti  not  ex])lifdtly  tlefine  the 
nature  t)f  the  j)re.smnj)tion  t)f 
t:t)mj)liance  that  attaches  to  a  tjualifietl 
mortgage.  Cttngress  alst)  left  .st)me 
t;t)ntt)urs  of  a  tjualifietl  mortgage 
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undefined,  such  as  whether  there 
shoidd  he  a  minimum  deht-to-income 
ratio,  (iongress  left  these  decisions  to 
the  Bureau  and  granted  l)road  authority 
to  revise,  add  to,  or  subtract  from  the 
(lualifieii  mortgage  criteria  upon  a 
finding  that  doing  so  is  “necessary  or 
proper”  or  “necessary  and  approjiriate” 
to  achieve  certain  specified  standards, 
such  as  ensuring  that  resj)onsihle, 
affordahle  mortgage  cnulit  remains 
availalde  to  consumers. 

As  disciKssed  above,  the  final  rule 
recognizes  both  the  lUied  to  assure  that 
consumers  are  offeriul  and  receive  loans 
based  on  a  reasonable  and  good  faith 
determination  of  their  repayment  ability 
and  the  need  to  ensure  that  resj)onsible, 
affordable  mortgage  cnjdit  remains 
available  to  consumers.  The  Bureau 
believes,  based  upon  its  analysis  of  the 
data  available  to  it,  that,  under  the  final 
rule,  the  vast  majority  of  loans 
originated  today  can  meet  the  standards 
for  a  (jualified  mortgage  so  long  as 
crtulitors  follow  the  required 
procedures,  sui:h  as  verifying  income  or 
assets,  and  current  debt  obligations, 
alimony  and  child  support,  'fhe  Bureau 
also  believes,  based  upon  its  analysis  of 
the  historical  jjerformance  of  loans 
meeting  the  rule’s  definition  of 
“(pialified  mortgages,”  that  consumers 
will  be  able  to  repay  these  loans.  The 
Bureau  believes  that  the  final  ride  will 
not  restrict  creditors’  ability  to  make 
resiionsible  loans,  both  within  and 
outside  the  ipialified  mortgage  space. 

The  final  rule  provides  special  rules 
for  complying  with  the  ability-to-rejiay 
re(|uirements  for  a  creditor  refinancing  a 
“non-standard  mortgage”  into  a 
“standard  mortgage.”  The  purpose  of 
this  provision  is  to  provide  flexibility 
for  creditors  to  refinance  a  consumer  out 
of  a  risky  mortgage  into  a  more  stable 
one  without  undertaking  a  full 
underwriting  process. 

In  addition  to  the  ability-to-reijay  and 
(]ualified  mortgage  jnovisions,  the  final 
rule  implements  the  Dodd-Frank  Act 
limits  on  prepayment  jienalties  and 
lengthens  the  time  creditors  must  retain 
records  that  evidence  compliance  with 
the  ability-to-repay  and  jirejiayment 
penalty  provisions. 

2.  Summary  of  Significant  Issues  Raised 
by  (knnments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis, 
Statement  of  the  A.ssessment  of  the 
Bureau  of  Such  Issues,  and  a  Statement 
of  Any  Cihanges  Made  as  a  Result  of 
.Such  Comments 

The  Board’s  IRFA  estimated  the 
possible  comjiliance  costs  for  small 
entities  from  each  major  component  of 
the  rule  again.st  a  pre-statute  baseline. 


The  Board  requested  comments  on  the 
IRFA. 

The  Board  did  not  receive  any 
comments  in  its  IRFA.  Industry 
counnenters  generally  exjiressed 
concern  with  respect  to  the  costs  they 
anticijiated  from  the  2011  ATR 
Proposal.  The  Bureau  received 
numerous  comments  describing  in 
general  terms  the  im|jact  of  the 
projiosed  rule  on  small  creditors  and  the 
need  for  the  (pialified  mortgage 
definition  to  be  structured  as  a  safe 
harbor  with  clear,  well-defined 
standards  to  ensure  that  the  largest 
number  of  consumers  possible  can 
access  credit.  Small  creditors  are 
jiarticularly  concerned  about  the 
litigation  risk  as.sociated  with  the 
requirement  to  make  a  reasonable  and 
good  faith  determination  of  consumers’ 
ability  to  repay  based  on  verified  and 
documented  information.  Becau.se  of 
their  size,  small  creditors  note  that  they 
are  jiarticularly  unsuited  to  bear  the 
burden  and  co.st  of  litigation  and  would 
find  it  particularly  difficult  to  absorb  the 
cost  of  an  adverse  judgment.  Indeed, 
small  creditors  insist  that  they  will  not 
continue  to  make  mortgage  loans  unless 
they  are  protected  from  liability  for 
violations  of  the  ability-to-repay  rules 
by  a  conclusive  presumption  of 
compliance  or  “.safe  harbor.”  The.se 
small  creditors’  concerns  about 
compliance  with  the  ability-to-repay 
rule  and  associated  litigation  ri.sk  have 
been  rejieatedly  exjires.sed  to  the  Bureau 
by  their  trade  associations  and 
prudential  regulators. 

.Several  counnenters  on  the  proposal 
urged  the  Bureau  to  adopt  less  stringent 
regulatory  nupiirements  for  small 
creditors  or  for  loans  held  in  portfolio 
by  small  creditors.  For  example,  at  least 
two  counnenters  on  the  jiroposal,  a 
credit  union  and  a  state  trade  group  for 
small  banks,  urged  the  Bureau  to 
exempt  small  jiortfolio  creditors  from 
the  ability-to-repay  and  (pialified 
mortgage  rule.  Two  other  trade  group 
counnenters  urged  the  Bureau  to  adopt 
less  stringent  regulatory  ixupiirements 
for  small  creditors  than  for  larger 
creditors  at  least  in  part  because 
mortgage  loans  made  by  small  creditors 
often  are  held  in  portfolio  and  therefore 
historically  have  been  conservatively 
underwritten. 

.Some  industry  counnenters  supported 
not  including  (piantitative  standards  for 
such  variables  as  debt-to-income  ratios 
and  residual  income  because  they 
argued  that  underwriting  a  loan 
involves  weighing  a  variety  of  factors, 
and  creditors  and  investors  should  be 
allowed  to  exercise  di.scretion  and 
weigh  risks  for  each  individual  loan.  To 
that  point,  one  industry  trade  group 


commenter  argued  that  community 
banks,  for  example,  generally  have 
conservative  re(]uirement.s  for  a 
consumer’s  debt-to-income  ratio, 
especially  for  loans  that  are  held  in 
})()rtfoli()  by  the  bank,  and  consider 
many  factors  when  underwriting  for 
mortgage  loans,  such  as  payment 
history,  liquid  re.serves,  and  other 
assets.  Because  several  factors  are 
considered  and  evaluated  in  the 
underwriting  process,  this  commenter 
a.sserted  that  community  banks  can  be 
flexible  when  underwriting  for  mortgage 
loans  and  provide  arrangements  for 
certain  consumers  that  fall  out.side  of 
the  normal  debt-to-income  ratio  for  a 
certain  loan.  This  commenter  contended 
that  strict  quantitative  .standards  would 
inhibit  community  banks’  relation.shi]) 
lending  and  ability  to  use  their  sound 
judgment  in  the  lending  j)roce.s.s.  Some 
counnenters  contended  tliat  re(piiring 
sjiecific  quantitative  standards  could 
restrict  credit  access  and  availability  for 
consumers. 

A  number  of  other  counnenters 
expressed  concerns  that  the  availability 
of  portfolio  mortgage  loans  from  small 
creditors  would  be  severely  limited 
because  the  jiroposed  excejition  for 
rural  balloon  loans  was  too  restrictive. 
.Some  indu.strv  commenters  urged  the 
Bureau  to  allow  balloon  mortgage  loans 
held  in  jiortfolio  by  the  originating 
banks  for  the  life  of  the  loan  to  be 
included  under  this  safe  harbor  so  that 
small  creditors  could  continue  to  meet 
the  specific  needs  of  their  customers. 

The.se  comments,  and  the  responses, 
are  discussed  in  the  section-by-section 
analysis  and  element  (i-l  of  this  FRFA. 

3.  Response  to  the  Small  Business 
Administration  Chief  Counsel  for 
Advocacy 

The  SBA  Office  of  Advocacy 
(Advocacy)  jirovided  a  formal  comment 
letter  to  the  Bureau  in  response  to  the 
Bureau’s  reopening  of  the  comment 
period  for  certain  issues  relating  to  the 
ability-to-rej)ay/(pialified  mortgage 
rulemaking.  Among  other  things,  this 
letter  expressed  concern  about  the 
following  issues:  the  qualified  mortgage 
definition  and  the  u.se  of  data  as  a 
means  for  measuring  a  consumer’s 
ability  to  repay. 

First,  Advocacy  exjiressed  concern 
that  the  qualifie(l  mortgage  definition 
will  have  major  implications  on  the 
viability  of  community  banks.  Advocacy 
pointed  to  the  a.ssertion  made  bv  small 
banks  that  they  will  no  longer  originate 
mortgage  loans  if  they  are  only  provided 
with  a  rebuttable  presumption  of 
compliance.  In  addition,  according  to 
Advocacy,  small  banks  contend  that 
establishing  the  qualified  mortgage  as  a 
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nibuttiihle  jmisumjjtion  of  compliance 
will  reduce  the  availability  and 
affordability  of  mortgages  to  consumers 
due  to  increased  litigation  and 
compliance  costs,  and  the  exit  by 
certain  small  lenders  unable  to  manage 
the  risk.  According  to  Advocacy,  small 
banks  assert  that  one  way  to  (mable 
them  to  comj)ele  effectively  (and  to 
ensure  consumers  can  obtain  affordable 
loans)  is  to  e.stablish  the  (inalified 
mortgage  as  a  safe  harbor  and  allow  for 
non-traditional  loans  such  as  mortgages 
with  balloon  payments  to  continue  to  be 
made. 

The  Bureau  carefully  considered  the 
arguments  for  e.stablishing  the  cjualified 
mortgage  as  a  safe  harbor  or  rebuttable 
presumption  of  compliance  in  light  of 
the  proposed  rnle.  and  a  complete 
discussion  of  the  consideration  of  the 
Bureau’s  final  rnle  can  be  found  in  the 
re.spective  .section  of  the  .section-bv- 
section  analysis,  the  Bureau’s  section 
l()22(b)(2)  discussion,  and  in  element  (i- 
1  of  this  FRFA. 

As  discussed  in  more  detail 
elsewhere,  the  final  rule  provides  a  safe 
harbor  under  the  ahility-to-repay 
nujuirements  for  mortgage  loans  that 
.satisfy  the  definition  of  a  (jualified 
mortgage  and  are  not  higher-priced 
covered  transactions  (/.e..  AFR  doijs  not 
excecid  A\'erag(;  Brime  Offer  Rate 
(Al’OR) “•*’*  +  l..*^  percentage  points  for 
first  liens  or  3..'i  percentage  j)oint.s  for 
snhordinate  liens).  The  final  rnle 
provides  a  rebuttable  pre.sum])tion  for 
all  other  (jualified  mortgage  loans, 
nuuming  (jnalified  mortgage  loans  that 
are  higher-jniced  covered  transactions 
{/.e..  AFR  (^xc{H^d.s  AFOR  +  I..! 
])(!rcentage  |)oints  for  first  lien  or  3..'j 
|)ercentage  jioints  for  subordinate  hen). 
The  Bureau  believes  that  a  hifurcat(;d 
aj)])roach  to  the  jjresumjjtion  of 
comj)hance  jirovides  the  Ixist  way  of 
balancing  consumer  ])rot(iction  and 
acc(!s.s  to  cr(;dit  considerations  and  is 
consistent  with  the  ]mrj)os(i.s  of  the 
statute,  while  calibrating  consumer 
])rotection.s  and  risk  levels  to  match  the 


- ‘''Till!  Avor.iKi!  I’riiiK!  Olior  Rato  inaaiis  "tlu! 
avoraso  prime  ofler  rate  lor  a  comparable 
transaction  as  ol  tin;  date  on  wliich  the  interest  rate 
tor  the  transaction  is  set.  as  published  bv  the 
Hnrean."  Tll.A  section  12‘.K;(b)(2)H). 


historical  ntcord  of  loan  jierformimce. 

To  nuluce  uncertainty  in  |)otential 
litigation,  the  final  rnle  defines  the 
standard  by  which  a  consumer  mav 
rebut  the  |)r(!sum|)tion  of  coinjthance 
afforded  to  higher-jiriced  (jualiluHl 
mortgagcjs. 

'Fhe  Bunum  not(;s  that  the  Board’s 
|)roj)o.sed  1020.43  did  not  incltide 
sjiecial  jirovisions  for  jjortfoho  loans 
made  by  small  creditors  and  the  Board’s 
|)ro]K)sal  did  not  addntss  such  an 
accommodation.  Howtn'er,  this  final 
rnle  is  related  to  a  jjro|)os(;d  rule 
jiuhli.shed  elsewhere  in  today’s  Fculeral 
Register.  As  di.scussed  in  more  (Udail 
below,  in  that  jirojio.sal,  the  Bnnxm  is 
j)roj)o.sing  certain  amendments  to  this 
final  rule,  including  a  ])ro|)o.sal  to  define 
as  a  (jualified  mortgage  a  larger  category 
of  loans  made  and  held  in  jjortfolio  by 
small  creditors  than  this  final  ride 
defines  as  a  (jualified  mortgage. 

.Second.  A(tvocacy  exjiressed  concern 
about  using  loan  jierformance.  as 
mea.snred  by  the  deliiujuency  rate,  as  an 
aj)j)roj)riate  metric  to  evaluate  whether 
consumers  had  the  ahilitv  to  rej)ay  at 
the  time  their  loans  were  c(msummat(;(l. 
Advocacy  noted  that  a  consumer’s 
(:ircnm.stanc(;s  might  change  after  the 
loan  was  made  due  to  unemjjloyment  or 
illness.  The  Bureau  agrees  that 
consumers’  circumstances  can  change 
and  lead  to  deliiKjuency  or  default. 
However,  the  Bureau  al.so  believes  that 
DTI  is  an  indicator  of  the  consumer’s 
ability  to  rejjay.  All  things  being  (ujual, 
consumers  carrying  loans  with  higher 
DTI  ratios  will  he  less  able  to  ah.sorh  anv 
such  shocks  and  are  more  likely  to 
default. 

4.  A  De.scrij)tion  of  and  an  Estimate  of 
the  Number  of  .Small  Entities  to  Which 
the  Rule  Will  Ajijdy 

The  final  rule  will  ajijjly  to  creditors 
that  engage  in  originating  or  extending 
certain  dwelling-secured  credit.  The 
credit  j)rovi.sion.s  of  TILA  and 
Regulation  Z  have  broad  aj)jihcahihty  to 
individuals  and  businesses  that 
originate  and  ext(!nd  even  small 
numbers  of  home-secured  credit.  .See 
1 02(j.  1  (c)(1). .Small  entities  that 


Ko^iiliilion  Z  ”(!iii!riillv  iipplios  to  "oiicli 
individual  or  businoss  that  otiors  or  i^xtonds  orodit 


originate  or  ext(;nd  closed-end  loans 
.secured  by  a  dwelling  are  jiotentially 
subject  to  at  lea.st  some  asjiects  of  the 
final  rnle. 

For  jnirjio.ses  of  assessing  the  imjjacts 
of  the  final  rule  on  small  entities,  “small 
entities’’  is  defined  in  the  RFA  to 
include  small  husines.ses.  small 
nonjirofit  organizations,  and  small 
government  jurisdictions.  .S  l]..S.C’,. 
(i()1(()).  A  “.small  business’’  is 
determined  by  ajijilication  of  .SBA 
regulations  and  reference  to  the  North 
American  industry  (3a.ssificati()n 
.System  (NAICS)  cla.ssifications  and  size 
.standards.--*'  .I  IJ..S.C.  801(3).  Under 
such  standards,  hanks  and  other 
dejiository  institutions  are  considered 
“small”  if  they  have  .$17.5  million  or  less 
in  as.sets,  and  for  other  financial 
husines.ses,  the  threshold  is  av(!rage 
annual  r(^ceij)t.s  (i.e.,  annual  revenues) 
that  do  not  exceed  $7  million. ^•*^ 

'fhe  Bureau  can  identify  through  data 
under  the  Home  Mortgage  Disclosure 
Act.  RejKn  ts  of  (Condition  and  Income 
(Call  Rejjorts).  and  data  from  the 
National  Mortgage  Licensing  .Sy.stem 
(NML.S)  the  ajijiroximate  numbers  of 
small  dejiository  institutions  that  will 
he  subject  to  the  final  rule.  Origination 
data  is  available  for  entities  that  rej)()rt 
in  HMDA.  NML.S  or  the  credit  union 
call  rejKirts;  for  other  entiti(!.s,  the 
Bureau  has  estimated  their  origination 
activities  using  statistical  jnojection 
methods. 

The  following  table  jnovides  the 
Bureau’s  estimate  of  the  number  and 
tyj)es  of  entiti(is  to  which  the  rule  will 
aj)j)ly: 


wlinn  lour  coiulit inns  aro  mot:  (i)  Tlio  crodit  is 
olloriid  or  oxtondinl  to  consimiors;  (ii)  tho  olloriiig 
oroxlonsion  of  credit  is  done  rojjularlv:  (iii)  tho 
crodit  is  subject  to  a  linanco  charge  or  is  jiayahlo 
hv  a  writtcu  agreement  in  more  than  four 
installments,  and  (iv)  the  credit  is  primarily  for 
personal,  family,  or  household  jiurpo.ses."  Section 
ll)2(). 1(c)(1).  Regulation  Z  provides,  in  general,  tliat 
a  ))erson  regularlv  extends  consumer  credit  onlv  if 
till!  person  extended  credit  more  than  5  times  for 
transactions  .securiul  bv  a  dwelling  in  the  preceding 
yixir. 

Till!  current  .SHA  size  standards  are  found  on 
SHA's  Web  site  at  lill/j://ivi\n.sl)(i.<>ov/r(inl{!nl/ 
l(il)lr-sni(ill-/)usin(>!is-sixr-sl(iii(l<ir(/s. 
id. 
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Smalt  EntUie-v 
that  Orig^aate 
Any  Mortgage 
Loans 


Total 

Entitie-s 


Small 

latit^ics 


Category 


Conimerciai  Banki 


Savinas  In.stirutioiis 


Credit  Unions 


Source:  201 1  HMDA.  Dec  .11 .  2C'l  1  Bank  and  Tniift  Call  Reposts,  Dec  .11.  2011  NCUA  Call  Reports.  Dec  51 


01 1  NMLSR  Mottgage  Call  Reports 


®  For  HMDA  reporters,  loan  counts  n  om  H.MD.A  2011.  For  institutions  that  are  not  HMDA  reporters,  loan  counts 
projected  based  on  Call  Report  data  fields  and  counts  fcr  HMD.A  reporters. 

Entities  are  chaj-acterized  as  orisinatina  lotus  if  they  make  one  or  more  loans. 


'  Does  not  include  cooperativas  operating,  in  Rserto  Rico.  The  Bureau  has  limited  data  about  these  iustiTutious  or 
their  mortaase  aciivitv. 


^  NMLSR  Mortgage  Call  Report  (MCR)  for  2011.  All  MCR  reporters  that  originate  at  least  one  loan  or  that  have 
positive  loan  amounts  are  considered  to  be.  engaged  in  real  estate  credit  (instead  of  purely  mortgage  brokers).  For 
instirutioiis  with  missing  revenue  \'alues.  the  probabilirt'  that  instimtion  was  a  small  eiitirt’  i  s  estimated  based  on  thi 
count  and  amount  of  originations  and  the  count  and  amount  of  brokered  loans. 


'  Data  do  not  distinguish  nonprofit  from  foi-profit  organizations,  but  Rea!  Estate  Credit  piesiunptively  includes 
.nonprofit  orsanizarions. 


5.  Projoctod  Rujjorting,  Rocordkcoping, 
and  Otluii' Complianct!  Ruiiuiroinonts 

Tho  final  rulo  doc.s  not  im|)oso  now 
ro])orting  riKpiiromont.s.  Tin;  final  rulo 
doo.s,  howovor,  iinpo.so  now 
rocordkooping  and  othor  coinplianco 
r(!(|uiroinont.s  on  oortain  .small  ontitio.s. 
'I’ho  ro(iuiromont.s  on  small  ontitio.s  from 
oach  major  componont  of  tho  rulo  aro 
prosontod  bolow. 

'I’ho  Buroau  disou.ssos  impacts  against 
a  ]iro-statuto  ba.solino.  This  basolino 
assumos  comjilianco  with  tho  Fodoral 
rulos  that  ovorlap  with  tho  final  rulo. 

Tho  impact  of  tho  rule  relative  to  tho 
pro-statute  basolino  will  bo  smaller  than 
tho  imjiact  would  bo  if  not  for 
comjilianco  with  tho  oxi.sting  Fodoral 
rulos.  In  particidar,  creditors  have 
already  incurred  some  of  tho  ono-timo 
costs  necessary  to  comply  with  tho  final 
rule  when  they  came  into  oomplianco 
with  tho  2()()8'Hf)EFA  Final  Rulo  on 
highor-jiricod  mortgage  loans.  And 
creditors  already  hav(!  hudgotod  for 
.some  of  tho  ongoing  costs  of  tho  final 
rule  to  tho  extent  those  aro  costs 
noco.ssarv  to  remaining  in  compliance 
with  tho'2()08  HOEPA  Final  Rulo.  'I'ho.so 
oxiion.sos  attrihutahlo  to  tho  2008 
HOEPA  Final  Rulo  will  facilitate  and 
thorohy  reduce  tho  co.st  of  compliance 
with  this  final  rule. 

Rooordkoojiing  Roijuiromonts 

'fho  final  rule  imposes  now  record 
retention  roijuiromonts  on  covered 
jiorsons.  As  disoussod  above,  tho  final 
rulo  requires  creditors  to  retain  evidence 
of  comjiliance  with  §  1020.43 


(oontaining  tho  ahility-to-rojiav/ 
(jiialifiod  mortgage  jirovisions  and 
juojiaymont  jionalty  restrictions)  for 
throe  years  after  consummation.  Tho 
final  rule  clarifies  that  creditors  need 
not  maintain  actual  |)a|)or  cojiios  of  tho 
documentation  used  to  underwrite  a 
tran.saction.  For  most  covered  jiersons, 
the  r(!quired  records  will  he  kejit  in 
electronie  form  and  creditors  need 
retain  only  enough  information  to 
reconstruct  the  required  records.  'I’liis 
should  limit  any  burden  associated  with 
the  rei:ord  retention  reijuirement  for 
ereilitors. 

Other  Comjjliance  Requirements 

As  discussed  in  detail  in  the  section- 
hy-seetion  analy.sis  and  the  Bureau’s 
.section  l()22(h)(2)  discussion  above,  the 
final  ride  imjioses  new  com}iliani:e 
requirements  on  creditors.  In  general, 
creditors  will  have  to  ujKlate  their 
jiolicies  and  jirocedures;  ailditionally. 
creditors  may  have  to  iqidate  their 
systems,  for  examjile,  to  store  hags 
identifying  qualified  mortgages,  and  to 
ensure  comjiliance.  The  Bureau  believes 
that  small  creditors’  major  one-time 
co.sts  will  he  to  learn  about  the  final 
rule,  consider  whether  they  need  to 
modify  their  underwriting  jiraetices  and 
jirocedures  to  comjily  with  the  rule  and, 
if  necessary,  modify  their  jiractiees  and 
jirocedures.  3’he  jireci.se  costs  to  small 
entities  of  modifying  their  underwriting 
jiraetices,  shoidd  they  need  to  do  so,  are 
difficult  to  jiredict.  'rliese  co.sts  will 
de|)end  on  a  mimher  of  factors, 
including,  among  other  things,  the 
current  jirac.tices  and  systems  used  by 


siieh  entities  to  collect  and  analyze 
consumer  income,  as.set,  and  liability 
information,  the  eomjilexity  of  the  terms 
of  credit  jirodncts  that  they  offer,  and 
the  range  of  such  jirodnct  offerings.  To 
the  extent  that  most  small  creditors’ 
jirocesses  already  align  with  the  rule, 
any  additional  eomjilianee  costs  should 
he  minimal. 

When  originating  mortgages,  the 
creditor  must  c.alcnlate  the  monthly 
mortgage  jiayment  haseil  on  the  greater 
of  the  hilly  indexed  rate  or  any 
introdnetorv  rate,  assuming  monthly, 
fully  amortizing  jiayments  that  are 
suhstantially  equal.  The  final  rule 
jirovides  sjjocial  payment  calculation 
rules  for  loans  with  balloon  jiayments, 
interest-only  loans,  anil  negative 
amortization  loans.  The  final  rule  may 
therefore  increase  comjilianee  costs  for 
.small  entities,  jjartiiadarly  for  creditors 
that  offer  jiroducts  that  contain  balloon 
jiayments.  interest-only  loans,  and 
negative  amortization  loans.  The  jirecise 
costs  to  small  entities  of  ujidating  their 
jirocesses  and  systems  to  account  for 
these  additional  calcidations  are 
diffieult  to  jiredict,  hot  these  costs  are 
mitigated,  in  some  cireumstances,  by 
the  jiresumjition  of  comjilianee  or  safe 
harbor  for  qualified  mortgages. 

The  Final  Rule  also  includes 
requirements  for  documentation  and 
verification  of  certain  information  that 
the  creditor  must  consider  in  a.sse.ssing 
a  eonsiimer’s  rejiayment  ability.  The 
final  rule  jirovitles  sjiecial  rules  for 
verification  of  a  consumer’s  income  or 
as.sets,  and  provides  examjiles  of  records 
that  can  he  u.sed.  Different  verification 
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nujuiromonts  ap|)Iy  to  (jualified 
mortgages.  Cnulitors  that  originate 
(jualiiied  mortgages  under  the  general 
definition  must  verify  a  consumer’s 
income  or  assets,  cairrent  debt 
oi)ligations.  alimony,  and  child  support, 
and  must  also  verify  a  consumer’s 
monthly  deht-to-income  ratio.  The  final 
rnle  does  not  contain  specific 
verification  recpiirements  for  creditors 
originating  ({iialified  mortgages  under 
the  temj)orary  provisions:  however, 
such  loans  must  comj)ly  with  eligibility 
recpiirements  (including  underwriting 
nujiiirements)  of  the  GSEs  or  the  Fiideral 
agency  program  applicable  to  the  loan. 

The  final  rnle  also  provides  special 
rules  for  complying  with  the  ahility-to- 
repay  recjnirements  for  a  creditor 
refinancing  a  “non-standard  mortgage” 
into  a  “standard  mortgage.”  This 
))rovision  is  based  on  TILA  section 
129(i(a)((i){E).  which  contains  special 
rides  for  the  refinance  of  a  “hybrid 
loan”  into  a  “standard  loan.”  The 
purpose  of  this  provision  is  to  provide 
fle.xibility  for  creditors  to  refinance  a 
consumer  out  of  a  ri.sky  mortgage  into  a 
more  stable  one  without  undertaking  a 
full  underwriting  jjrocess.  Under  the 
final  rnle.  a  non-standard  mortgage  is 
defined  as  an  adjn.stable-rate  mortgage 
with  an  introductory  fixed  interest  rate 
for  a  jieriod  of  one  year  or  longer,  an 
interest-only  loan,  or  a  negative 
amortization  loan.  Under  this  option,  a 
creditor  refinancing  a  non-standard 
mortgage  into  a  standard  mortgage  does 
not  have  to  consider  the  eight  specific 
underwriting  criteria  under  the  general 
ability-to-repay  ojition,  if  certain 
conditions  are  met.  thus  reducing 
com])liance  costs  for  small  entities. 

I’repayment  limitations,  as  discussed 
in  detail  in  the  sect ion-bv-sect ion 
analysis  and  the  Bureau’s  .section  1022 
analysis,  are  also  included  in  the  final 
rnle. 

Estimate  of  the  Classes  of  .Small  Entities 
Which  Will  Be  .Subject  to  the 
Requirement 

.Section  ()()3(b)(4)  of  the  REA  requires 
an  estimate  of  the  classes  of  small 
entities  which  will  be  subject  to  the 
r(!i]uirement.  The  classes  of  small 
entities  which  will  be  subject  to  the 
rejiorting,  recordkeej)ing.  and 
compliance  requirements  of  the  final 
rule  are  the  .same  classes  of  small 
entities  that  are  identified  above  in  ])art 
YI1I.B.4. 

Section  (i()4(a)(.'))  of  the  REA  also 
reipures  an  estimate  of  the  tyjie  of 
professional  skills  neces.sary  for  the 
prejiaration  of  the  reports  or  records. 
The  Bureau  anticipates  that  the 
professional  skills  required  for 
compliance  with  the  final  rule  are  the 


same  or  similar  to  tho.se  reijuired  in  the 
ordinary  cour.se  of  business  of  the  small 
entities  affected  by  the  final  rule. 
Compliance  by  the  small  entities  that 
will  l)e  affected  by  the  final  rule  will 
reipiire  continued  performance  of  the 
basic  functions  that  they  perform  today: 
Managing  information  about  consumers 
and  conducting  sound  underwriting 
practices  for  mortgage  originations. 

(i-1.  De.scription  of  the  .Steps  the  Agency 
has  Taken  To  Minimize  the  Significant 
Economic  Impact  on  .Small  Entities 

The  Bureau  under.stands  the  new 
provisions  will  impo.se  a  cost  on  small 
entities,  and  has  attempted  to  mitigate 
the  burden  consistent  with  statutory 
objectives.  The  Bureau  has  also  taken 
numerous  additional  steps  that  are 
likely  to  reduce  the  overall  co.st  of  the 
rule.  Nevertheless,  the  rule  will 
certainly  create  new  one-time  and 
ongoing  costs  for  creditors.  The  section- 
by-section  analysis  of  each  jirovision 
and  the  Bureau’s  .section  1022  analysis 
contain  a  comjilete  discu.ssion  of  the 
following  .stejis  taken  to  mitigate  the 
burden. 

'file  final  rule  jnovides  small  creditors 
with  the  ojition  of  offering  only 
(jualified  mortgages,  which  will  enjoy 
either  a  |)resumption  of  compliance 
with  respect  to  the  repayment  ability 
reipiirement  (for  higher-jiriced  covered 
transactions)  or  a  .safe  harbor  from  the 
repayment  abilitv  requirement,  thus 
reducing  litigation  ri.sks  and  costs  for 
small  creditors. 

The  Bureau  believes  that  a  variety  of 
underwriting  standards  can  yield 
reasonable,  good  faith  ahility-to-rejiay 
determinations.  The  Bureau  is 
permitting  creditors  to  develop  and 
apply  their  own  underwriting  standards 
(and  to  make  changes  to  those  standards 
over  time  in  re.spon.se  to  empirical 
information  anil  changing  economic  anil 
other  conditions)  as  long  as  tho.se 
standards  lead  to  ability-to-rejiay 
determinations  that  are  reasonable  and 
in  good  faith.  In  addition,  the  Bureau 
will  permit  creditors  to  u.se  their  own 
definitions  and  other  technical 
underwriting  criteria  and  notes  that 
underwriting  guidelines  i.ssned  by 
governmental  entities  such  as  the  EHA 
are  a  source  to  which  creditors  mav 
refer  for  guidance  on  definitions  and 
technical  underwriting  criteria.  The 
Bureau  believes  this  llexibility  is 
necessary  given  the  wide  range  of 
creditors,  consumers,  and  mortgage 
products  to  which  this  rule  ajijilie.s.  The 
Bureau  believes  this  increased 
llexibility  will  reduce  the  burden  on 
small  creditors  by  allowing  them  to 
determine  the  jjractices  that  fit  best  with 
their  business  model. 


Qualifieil  Mortgage  Provisions 

The  general  definition  of  the  qualified 
mortgage  includes  a  very  clear  standard 
of  43  jiercent  for  the  debt-to-income 
threshold  and  clear  methods  to  compute 
that  figure.  The  clarity  of  this  jirovision, 
and  others,  should  make 
implementation  of  and  compliance  with 
the.se  provisions  of  the  rule.  The  Bureau 
carefully  considered  the  arguments  for 
establishing  the  qualified  mortgage  as  a 
safe  harbor  or  rebuttable  presumption  of 
i;om|)liance  in  light  of  the  projiosed 
rule,  and  a  coinjilete  discussion  of  the 
consideration  of  the  Bureau’s  final  rule 
can  be  found  in  the  resjiective  .section 
of  the  .section-by-section  analvsis.  The 
final  rule  e.stablishes  standards  for 
complying  with  the  abilitv-to-re])av 
requirements,  including  defining 
“qualified  mortgage.”  3’he  final  rule 
jjrovides  three  options  for  originating  a 
qualified  mortgage:  under  the  general 
definition  in  §  1028. 43(e)(2),  for  loans 
where  the  consumer’s  monthly  debt-to- 
income  ratio  would  not  exceed  43 
jiercent:  under  the  definition 
§  1028. 43(e)(4),  for  a  maximum  of  .seven 
years,  for  loans  that  are  eligible  for 
purchase  bv  the  G.SEs  while  in 
conservatorship  or  c.ertain  other  Eederal 
agencies,  and  under  ^  1028.43(f),  for 
loans  that  have  halloon-|)avinent 
features  if  the  creditor  operates 
predominantly  in  rural  or  under.served 
areas  and  meets  c.ertain  asset-size  and 
transaction  volume  limits.  The  final  rule 
jirovides  a  .safe  harbor  under  the  ability- 
to-re])ay  requirements  for  mortgage 
loans  that  satisfy  the  definition  of  a 
qualified  mortgage  and  are  not  higher- 
priced  covered  tran.sactions  (/.e.,  APR 
does  not  exc.eed  Average  Prime  Offer 
Rate  (APOR)^-*-’  -1-1.3  percentage  points 
for  first  liens  or  3.3  percentage  jioints 
for  subordinate  liens).  The  final  rule 
provides  a  rebuttable  presumption  for 
all  other  qualified  mortgage  loans, 
meaning  qualified  mortgage  loans  that 
are  higher-priced  covered  tran.sactions 
(y.e..  APR  exceeds  APOR  +  1.3 
percentage  ])oint.s  for  first  lien  or  3.3 
])ercentage  ]Joint.s  for  subordinate  lion). 

The  Bureau  believes  that  a  bifurcated 
apj)roach  to  the  presumption  of 
conqiliance  provides  the  best  way  of 
balancing  consumer  protection  and 
acce.ss  to  credit  considerations  and  is 
consistent  with  the  purpo.ses  of  the 
statute,  while  calibrating  consumer 
])rotections  and  risk  levels  to  match  the 
liistorical  rec.oril  of  loan  performance. 
To  reduce  uncertainty  in  jiotential 

-••■‘Tlu:  Av(!rag(!  I’rimo  OHur  Knio  nuuins  "IIk! 
aviiriigii  priiiK!  olior  rati;  Ibr  a  coinparabla 
Iransaclioii  a.s  of  tlio  dalo  on  which  tlio  inlcrosl  rale 
for  llu!  Iransaclion  i.s  sot.  as  piililishoil  Iw  llu; 
Ifuroaii."  TILA  section  12!)C(h)(2)U). 
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litigation,  the  final  rule  defines  the 
standard  by  which  a  consumer  may 
rehut  the  ])resumption  of  compliance 
afforded  to  higher-pric(!d  (pialified 
mortgag(!s.  The  llurean’s  approach  to  the 
standards  with  which  a  consumer  can 
rehut  the  j)resumi)tion  that  a})])lies  to 
higher-priced  tran.sactions  is  further 
designed  to  ensure  careful  c:alibratiou. 

'file  Bureau  considered  several 
alternatives,  including  only  the  .safe 
harbor  standard  and  only  the  rebuttable 
presumption  .standard.  In  its 
rulemaking,  the  Bureau  tried  to  balance 
consumers’  access  to  credit  concerns 
with  the  consumer  protection  associated 
with  reducing  consumers’  cost  of 
litigation.  Compared  to  the  final  rule, 
only  the  safe  harbor  standaril  marginally 
increa.sed  consumers’  access  to  credit, 
hut  significantly  reduced  consumer 
protection.  Converscdy,  only  the 
rebuttable  j)re.sumption  standard 
marginally  increased  consumer 
protection,  hut  significantly  decreased 
consumers’  access  to  credit. 

Balloon-Payment  Qualified  Mortgage 
Provisions 

The  Bureau  has  also  provided  an 
exception  to  the  general  ))rovision  that 
a  (|ualified  mortgage;  may  not  provide 
for  a  balloon  payment  for  loans  that  are 
originated  by  certain  small  creditors  and 
that  meet  specified  criteria.  The  Bureau 
under.stands  that  community  hanks 
originate  halloon-])ayment  loans  to 
hedge  against  interest  rate  risk,  rather 
than  making  adjustable-rate  mortgages, 
and  that  community  hanks  hold  these 
I)alloon-])ayment  loans  in  i)ortfolio 
virtually  without  excejjtion  because 
they  are  not  eligible  for  sale  in  the 
secondary  market.  Under  the  final  rule, 
the  Bureau  is  permitting  small  creditors 
ojierating  predominantly  in  rural  or 
underserved  areas  to  originate  a  halloon- 
])ayment  cpialified  mortgage. 

iJnlike  loans  that  are  cjualified 
mortgages  under  the  general  definition, 
there  is  no  specific  debt-to-income  ratio 
n;(purement  for  balloon-payment 
(lualified  mortgages.  However,  creditors 
must  consiiler  and  verify  a  consumer’s 
monthly  deht-to-income  ratio.  Like  the 
other  (pialified  mortgage  definitions,  a 
loan  that  .satisfies  the  criteria  for  a 
halloon-jiayment  (jualified  mortgage  and 
is  not  a  higher-ju  iced  (xjvered 
transaction  r(;ceive.s  a  h;gal  safe  harbor 
under  the  ahility-to-rej)ay  reejuirements. 
A  loan  that  satisfies  those  criteria  and  is 
a  higher-j)riced  covered  transaction 
receives  a  rebuttable  ])r(;sum])tion  of 
c:omj)liance  with  the  ahility-to-rej)ay 
recjuirements.  The  Bureau  believes  that 
this  excejjtion  will  decrease  the 
economic  imjjact  of  the  final  rule  on 
small  entities.  In  resjDonse  to  concerns 


regarding  the  jirojjo.sed  ])rovisions  for 
holding  halloon-j)ayment  loans  in 
j)ort folio,  the  final  rule  j)rovide.s  more 
flexible  j)ortfolio  recjuirements  which 
jjermit  certain  transfers. 

(k)ncurrent  Proj)osal  for  Portfolio  Loans 
Made  by  Small  Creditors 

The  Bureau  notes  that  the  Board’s 
j)roj)osal  did  not  include  sj)ecial 
jirovisions  for  jjortfolio  loans  made  hv 
small  creditors  and  the  Board’s  j)roj)osal 
did  not  addre.ss  such  an 
accommodation. 

The  Bureau  understands  that  creditors 
generally  have  in  j)lace  underwriting 
jjolicies,  jjrocedures.  and  internal 
controls  that  require  verification  of  the 
consumer’s  reasonably  exjiected  income 
or  assets,  emjjloyment  status,  debt 
obligations  and  simultaneous  loans,  and 
deht-to-income  or  residual  income. 
Notably,  in  resj)onse  to  the  j)roj3osal, 
commenters  stated  that  most  creditors 
today  are  already  comjjlying  with  the 
full  ahility-to-rej)ay  underwriting 
standards.  For  these  institutions.  th(;re 
would  he  no  additional  burden  as  a 
result  of  the  verification  requirements  in 
the  final  rule,  since  those  institutions 
collect  the  reejuired  information  in  the 
normal  course  of  business.  To  the  extent 
small  creditors  do  not  verify  and 
document  some  or  all  of  the  information 
reejuired  by  the  jn'oj)o.sed  rule  iu  the 
normal  course  of  business,  they  will 
need  to  engage  in  certain  one-time 
imj)lementation  efforts  and  .system 
adjustments.  These  one-time  costs  might 
include  exj)(;n.se.s  related  to  creditors 
needing  to  reanalyze  their  jnoduct  lines, 
retrain  staff,  and  reorganize  the 
j)roces.sing  and  administrative  elements 
of  their  mortgage  operations. 

In  a  related  jirojjosetl  rule  published 
elsewhere  in  today’s  Federal  Register, 
the  Bureau  is  jjroposing  certain 
amendments  to  this  final  ride,  including 
an  additional  definition  of  a  qualified 
mortgage  for  certain  loans  made  and 
held  in  portfolio  by  small  creditors.  The 
j)rojK).s(;d  new  category  woidd  include 
certain  loans  originated  by  small 
creditors  that:  (1)  Have  total  a.ssets  less 
than  .$2  billion  at  the  end  of  the 
jjrevious  calendar  year;  and  (2)  together 
with  all  affiliates,  originated  .'>()()  or 
fewer  cover(;d  tran.sactions,  secured  hv 
first-liens  during  the  jirevious  calendar 
year.  These  loans  g(;nerally  conform  the 
recjuirements  undc;r  the  general 
definition  of  a  cjualified  mortgage  c;xc:ej)t 
the  43  perc:ent  limit  ou  monthly  deht-to- 
inc.ome  ratio.  Under  the  jjrojiosed 
additional  definition,  a  c:reclitor  woidd 
not  have  to  u.se  the  in.struc;tions  in  the 
aj)j)endix  to  the  final  ride  to  c;alculate 
cleht-tc)-ini:ome  ratio,  and  a  loan  with  a 
consumer  deht-to-ini:c)me  ratio  higher 


than  43  j)erc:ent  could  he  a  cjualified 
mortgage  if  all  other  c:riteria  are  met. 

The  Bureau  also  is  jirojiosing  to  allow 
small  creditors  to  charge  a  higher 
annual  j)erc:entage  rate  for  first-lien 
cjualified  mortgagc;s  in  the  jjrojiosed 
new  c;atc;gc)ry  ami  still  benefit  from  a 
conclusive  presumjition  of  c;omj)lianc:e 
or  “safe  harlior.’’  hi  addition,  the  Bureau 
al.so  is  jirojiosing  to  allow  .small 
c;reditor.s  ojierating  jireclominantly  in 
rural  or  unclerserved  areas  to  offer  first- 
lien  balloon  loans  with  a  higher  annual 
j)erc;entage  rate  and  still  benefit  from  a 
c:c)nchisive  jiresuinjition  of  comjiliancx; 
with  the  ability  to  rejiay  rules  or  “.safe 
harbor.”  The  Bureau  is  jirojiosing  these 
c:hange.s  because  it  believes  they  mav  he 
necessary  to  jireserve  ac:c:es.s  to  c:redit  for 
some  c:cin.sumer.s.  The  regulatory 
reejuirement  to  make  a  reasonable  and 
good  faith  determination  based  on 
verified  and  doc;umented  eviclenc;e  that 
a  consumer  has  a  reasonable  ability  to 
rejiay  may  entail  signific;ant  litigation 
risk  for  small  creditors.  The  Bureau 
believes  that  small  creditors  have 
hi.stciric:allv  engaged  in  resjionsihle 
mortgage  underwriting  that  inc;ludc;s 
thorough  and  thoughtful  determinations 
of  consumers’  ability  to  rejiay,  at  least 
in  part  hec;ause  thc;y  lic;ar  the  risk  of 
default  as.scic;iatecl  with  loans  held  in 
their  jicirtfolios.  The  Bureau  also 
hcilieves  that  hec:au.se  small  c:reclitor.s’ 
lending  model  is  lia.sed  on  maintaining 
ongoing,  mutually  lienefic;ial 
relation.shijis  witli  their  c;ustcimers.  they 
therefore;  have  a  more  c:cimjirc;hen.sive 
understanding  of  their  c;ustonu;r.s’ 
financial  c:irc:nm.stancc;.s  and  arc;  liettc;r 
able  to  as.sess  ability  to  rejiay  than  larger 
c:rc;clitors. 

Further,  the  Bureau  understands  that 
the  only  sourc;es  of  mortgage  c:rc;dit 
available  to  c:cin.sunu;r.s  in  rural  and 
unclerserved  areas  may  he  small 
c:reditcirs  hec:au.sc;  larger  c:reditcir.s  may 
he  iinahle  or  unwilling  to  lend  in  the.sc; 
areas.  For  these  reasons,  the  Bureau  is 
jirojiosing  a  new  c:atc;gciry  of  cjualific;cl 
mortgages  that  would  include  .small 
creditor  jicirtfolio  loans  and  is  also 
jircijiosing  to  raise  the  annual  jic;rc:c;ntagc; 
rate  threshold  for  the  safe  harbor  to 
accommodate;  small  crc;ditcirs’  higher 
c:cist.s.  The  Bureau  hc;lic;vc;s  thc;.sc;  stejis 
may  he;  uc;c:c;.ssarv  to  jirc;.sc;rvc;  some  rural 
and  unclerserved  ccinsumc;rs’  ac:c:c;.s.s  to 
non-conforming  c:rc;clit. 

()-2.  Dc;.scrijition  of  the  Stejis  the  Agc;nc;y 
Has  Taken  To  Minimize  Any  Additional 
Cost  of  (iredit  for  Small  Entities 

Sc;c:ticin  (i()3(cl)  of  the  RFA  rc;cjuirc;.s  the 
Bureau  to  consult  with  small  c;ntitic;.s 
rc;gardiug  the  jiotential  imjiac:t  of  the 
jirojiosed  rule  on  the  c;o.st  of  c:rc;dit  for 
small  entities  and  rc;latc;d  mattc;r.s.  .5 
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D.S.C.  (i03(dl.  Tlu!  Hureau  notes  lliat  the 
Hoard  was  not  subject  to  this 
nHjuireinent  when  it  issued  its  IRFA. 

The  Bureau  does  not  Ixdieve  that  the 
final  rule  will  result  in  an  increa.se  in 
the  cost  of  business  credit  for  small 
entities.  Instead,  the  final  ride  will 
apply  onlv  to  mortgage  loans  obtained 
hv  consumers  primarily  for  personal, 
family,  or  household  jmrjioses  and  the 
final  rule  will  not  ajiply  to  loans 
obtained  jirimarily  for  business 
|)urpo.ses.  (Jiven  that  the  final  rule  does 
not  increa.se  the  cost  of  credit  for  small 
entities,  the  Bureau  has  not  taken 
additional  .steps  to  minimize  the  cost  of 
credit  for  small  entities. 

IX.  Paperwork  Reduction  Act  Analysis 

('ertain  provisions  of  this  final  rule 
contain  "collection  of  information” 
reipiirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  Idtt.'i  (44 

I) ..S.C.  3.'j()l  at  seq.)  (Pajierwork 
Reduction  Act  or  PRA). 

'I'his  final  rule  amends  12  CFR  part 

II) 28  (Regulation  Z}.  Regulation  Z 
currently  contains  collections  of 
information  a})proved  hv  the  Office  of 
Management  and  Budget  (OMBJ.  The 
Bureau's  OMB  control  numher  for 
Regulation  Z  is  31 70-001. '5.  The  PRA  (44 

11.5. C  3.'i07(a}.  (a}(2l  and  (al(3}l  retpiires 
that  a  Federal  agency  may  not  conduct 
or  sjKui.sor  a  collection  of  information 
unle.ss  OMB  ajiproved  the  collection 
under  the  PRA  and  the  OMB  control 
numher  obtained  is  displayed.  Further, 
notwithstanding  any  other  provision  of 
law.  no  person  is  reciuired  to  comply 
with,  or  is  subject  to  any  penalty  for 
failure  to  comply  with,  a  collection  of 
information  that  does  not  display  a 
currently  valid  OMB  control  numher  (44 

11.5. C.  3ril2l. 

This  final  rule  contains  information 
collection  requirements  that  have  not 
been  approved  by  the  OMB  and. 
therefore,  are  not  effective  until  OMB 
approval  is  obtained.  The  unapproved 
information  collection  requirements  are 
contained  in  .sections  1028.2.')(c}(3}  and 
102().43(c}-(f}  of  the.se  regulations.  The 
Bureau  will  publish  a  separate  notice  in 
the  Federal  Register  announcing  the 
suhmi.ssion  of  these  information 
collection  reipiirements  to  OMB  as  well 
as  OMB’s  action  on  these  siihinissions; 
including,  the  OMB  control  numher  and 
expiration  date. 

On  May  11, 2011,  the  Board  of 
Covernors  of  the  Federal  Reserve 
System  (Board}  |)ul)li,shed  notice  of  the 
projio.sed  rule  in  the  Federal  Register 
(70  FR  27300).  The  information 
collection  reijuirements  in 
§l?1020.2.'’>(c)(3)  and  1020.43(cHf)  were 
contained  in  the  Board's  jirojiosal; 
however,  these  requirements  were  not 


.separately  discussed  in  the  proposal's 
PRA  section.  For  full  |)ul)lic 
transparency,  the  Bureau  now  claims 
these  re(|uirement.s  as  information 
collections.  I'lie  Bureau  received  no 
PRA-related  comments  to  the  Board's 
pro])osal  on  the  information  collei;tions 
in  §§1020.2.'j(c)(3)  and  1020.43(c). 

A.  Ovan’iaw 

As  described  below,  the  final  rule 
amends  the  collections  of  information 
currently  in  Regulation  Z  to  imjilement 
amendments  to  TILA  made  by  the 
Dodd-Frank  Act.  The  Dodd-Frank  Act 
prohibits  a  creditor  from  making  a 
mortgage  loan  unless  the  creditor  makes 
a  reasonable  and  good  faith 
determination,  based  on  verified  and 
documented  information,  that  the 
consumer  will  have  a  rea.sonahle  ability 
to  repay  the  loan,  including  any 
mortgage-related  obligations  (such  as 
projierty  taxes).  TILA  .section  12‘)C(a): 
l.'i  II.S.C.  1039c(a).  The  Dodd-Frank  Act 
|)rovides  sjiecial  protection  from 
liability  for  creditors  who  make 
“(jualified  mortgages.”  TILA  section 
12t)C(h);  1.^  II.S.C.  103t)c(h).  The 
purpose  of  the  Dodd-Frank  Act  ahility- 
to-re])ay  reciuirement  is  to  assure  that 
consumers  are  offered  and  receive 
residential  mortgage  loans  on  terms  that 
reasonably  reflect  their  ability  to  rejiay 
the  loans  and  that  are  nnderstandahle 
and  not  unfair,  decejitive  or  abusive. 
TILA  .section  125)B(a)(2);  l.'i  II.S.C. 
103t)h(a)(2).  Prior  to  tlie  Dodd-Frank 
Act.  existing  Regulation  Z  provided 
al)ility-to-rej)ay  reipiirements  for  high- 
co.st  and  higher-priced  mortgage  loans. 
The  Dodd-Frank  Act  expanded  the 
scojie  of  the  ahility-to-rejiav 
reijuirement  to  cover  all  residential 
mortgage  loans. 

The  final  rule  establishes  standards 
for  complying  with  the  ahility-to-repay 
requirement,  including  defining 
“ipialified  mortgage.”  The  final  rule 
|)rovides  three  ojitions  for  originating  a 
(jualified  mortgage:  under  the  general 
definition  in  §  1020. 43(e)(2).  for  loans 
where  the  consumer's  monthly  deht-to- 
income  ratio  do  not  exceed  43  percent: 
under  the  definition  §  1020. 43(e)(4),  for 
a  maximum  of  seven  years,  for  loans 
that  are  eligible  for  jmrcha.se  by  the 
(LSFs  while  in  conservatorship  or 
certain  other  Federal  agencies,  and 
under  ^  1020.43(f),  for  loans  that  have  a 
halloon-jiayment  if  the  creditor  operates 
predominantly  in  rural  or  underserved 
areas  and  meets  certain  underwriting 
reipiirements,  and  asset -size  and 
transaction  volume  limits. 

Ill  addition  to  the  ahility-to-repay  and 
qualified  mortgage  provisions,  the  final 
rule  imjilements  the  Dodd-Frank  Act 
limits  on  prejiayment  penalties  and 


lengthens  the  time  creditors  mu.st  retain 
records  that  evidence  compliance  with 
the  ahility-to-repay  and  prepayment 
jienalty  jirovisions.  Currently. 

Regulation  Z  requires  creditors  to  retain 
evidence  of  compliance  for  two  years 
after  disclosures  mu.st  he  made  or  action 
mu.st  he  taken.  The  final  rule  amends 
Regulation  Z  to  require  creditors  to 
retain  evidence  of  comjiliance  with  the 
ahility-to-repay/qualified  mortgage 
jirovisions  and  jirejiayment  jienalty 
re.strictions  in  1020.43  for  three  years 
after  consummation  for  consistency 
with  statute  of  limitations  on  claims 
under  TILA  .section  120C.  Saa  ganavally 
the  section-liv-section  analysis  of 
§§  l()20.2.'i  and  1020.43,  above. 

The  information  collection  in  the  final 
rule  is  required  to  jirovide  benefits  for 
consumers  and  would  he  mandatory. 

Saa  l.'i  U.S.C.  1001  at  sa(j.:  12  II.S.C. 

2001  at  saq.  Becau.se  the  Bureau  does 
not  collect  any  information  under  the 
final  rule,  no  i.ssue  of  confidentiality 
arises.  The  likely  resjHindents  would  he 
dejiository  institutions  [i.a.,  commercial 
lianks/savings  institutions  and  credit 
unions)  and  non-dejiository  institutions 
[i.a.,  mortgage  comjianies  or  other  non¬ 
hank  lenders)  subject  to  Regulation  Z.-*-’ 

tinder  the  final  rule,  the  Bureau 
generally  accounts  for  the  jiajierwork 
burden  associated  with  Regulation  Z  for 
the  following  resjiondents  imrsnant  to 
its  administrative  enforcement 
authority:  insured  dejiository 
institutions  with  more  than  .$10  billion 
in  total  assets,  their  dejiository 
institution  affiliates,  and  certain 
nondejiository  lenders.  The  Bureau  and 
the  FTC  generally  both  have 
enforcement  authority  over  non- 
(lejiository  institutions  for  Regulation  Z. 
Accordingly,  the  Bureau  has  allocated  to 
it.self  half  of  the  estimated  burden  to 
non-dejiository  institutions.  Other 
Federal  agencies  are  resjionsihle  for 
estimating  and  rejiorting  to  OMB  the 
total  jiajierwork  burden  for  the 
institutions  for  which  they  have 
administrative  enforcement  authoritv. 
They  may,  but  are  not  required  to,  use 
the  Bureau’s  burden  estimation 
methodology. 

Using  the  Bureau’s  burden  estimation 
methodology,  the  total  estimated  burden 
under  the  changes  to  Regulation  Z  for 
all  of  the  nearly  14.300  institutions 
subject  to  the  final  rule,  including 


I-’or  piirposiis  ol  this  I’KA  iiiiiilysis.  niloroncus 
to  "cnHlitors"  or  "ImKliiis"  sli.ill  lir  (liiomud  to  riddr 
collijctivdy  to  c:oiiimi!n:ial  lianks.  savings 
inslilulions.  cn^ciit  unions,  and  inorlgago  coinpanios 
(/.(■..  non-dopository  Imidors).  unloss  olhorwiso 
statiul.  Mon!ov(!r.  roloronco  to  "rospondonts"  sliall 
gonorally  moan  all  oatogorios  oldntilios  idonliliod 
in  tho  .sonlonoo  to  which  this  lootnoto  is  a|ipondod. 
oxcopt  as  othorwiso  statod  or  il  tho  contoxt  indicatos 
othorwiso. 
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Oureau  rospondcaits.-  *'’  would  l)o 
apj)roximat(;ly  14,300  hours  for  one¬ 
time  ehanges.  The  aggregate  estimates  of 
total  hunlens  presented  in  this  jiart  VIII 
are  based  on  estimated  costs  that  are 
weighted  averages  acioss  nispoiulents. 
The  Onreau  ex]K!c:ts  that  tin;  amount  of 
time  nujuired  to  im])lement  each  of  the 
changes  for  a  given  institution  may  vary 
based  on  the  size,  complexity,  and 
practices  of  the  respondent. 

B.  Infonncition  Collection  Bequirements 

The  Oureau  believes  the  following 
aspects  of  the  final  rule  would  he 
information  collection  requirements 
under  the  PRA. 

1.  Ahility-To-Repay  Verification  and 
Documentation  Requirements 

Section  1026. 43(c)(2)  of  the  final  rule 
contains  eight  spetafic  criteria  that  a 
creditor  must  consider  in  assessing  a 
consumer’s  repayment  ability.  Section 
l()20.43(c)(3)  of  the  final  rule  reepdres 
creditors  originating  residential 
mortgage  loans  to  v(!rify  the  information 
that  the  creditor  relies  on  in 
determining  a  consumer’s  repayment 
ability  under  ^  ll)2B.43(c)(2)  using 
rea.sonahly  reliable  third-jjarty  records. 
Section  l()2(i. 43(c)(4)  of  the  final  rule 
jnovides  s])ecial  rules  for  verification  of 
a  consumer’s  income  or  assets,  and 
provides  examphis  of  records  that  can 
1)(!  used  to  verify  the  consumer’s  inconn! 
or  as.sets  (for  example,  tax-return  and 
jjayroll  transcri])ts). 

if  a  creditor  chooses  to  make  a 
(pialified  mortgage,  different  verification 
re(iuirements  apply  to  (|ualified 
mortgages.  Creditors  that  originate 
(jualified  mortgages  under 
§  l()2(i. 43(e)(2)  or  (f)  must  verify  a 
consumer’s  income  or  assets,  and 
current  debt  obligations,  alimony  and 
child  support  and  must  also  verify  a 
consumer’s  monthly  deht-to-income 
ratio  (or,  in  the  case  of  (jualified 
mortgages  under  §  ]()2(i.43(f),  residual 
income).  The  final  rule  does  not  contain 
s])(!cific  verification  reejuirements  for 
creditors  originating  (jualified  mortgages 


an;  njS  (lo))()sil()ry  iiislilutions  (and 
llinir  flaposilorv  alliliatas)  that  an;  subjoc.l  to  tlio 
Itiiroaii's  adinini.strativc  onl'orcianont  authority.  In 
addition  tliuro  arc;  14()  privattdv  insunul  cnalit 
unions  tliat  aru  suhjiict  to  the  liuruau's 
adniinistrativo  unibreumont  autlioritv.  For  purirosos 
ol  tliis  I’KA  analysis,  tlu!  Huroau's  rospondunts 
und(!r  K(!<>ulation  Z  aru  l.'t.'i  d(!positorv  institutions 
tliat  orif^inatu  uitliuropun  or  ulosud-und  mortj>aj>us; 
77  ])rivatoly  insunal  cnalit  unions  tliat  orif>inatu 
oitliur  opun  or  clo.sud-und  inortf’aj'us;  and  an 
ustiinatud  2.787  non-dupository  institutions  that  aru 
snhjuct  to  thu  Muruau's  adniinistrativu  unlorcuinunt 
autlioritv.  Uiiluss  othurwi.su  spuciliud.  all  rufuruncus 
to  hurduii  hours  and  costs  tor  thu  Huruau 
ruspondunts  lor  thu  colluction  undur  Ruuulation  Z 
aru  hasud  on  a  calculation  that  includus  onu  halt  of 
hurdun  tor  thu  ustiinatud  2.787  nondupositorv 
institutions  and  77  privatoly  insuriKl  credit  unions. 


under  l()2(i.43(e)(4):  howevtir,  such 
loans  must  comjily  with  eligibility 
r(!(juirements  (including  underwriting 
re(juirements)  of  the  GSEs  or  the  Federal 
ag(!ncy  j)r()gram  ajijilicahle  to  the  loan. 

The  Burttau  estimattxs  one-time  and 
ongoing  costs  to  ntsjtomhmts  of 
comjilying  with  the  rrujuirttments  in 
§  1028.43  as  follows. 

Onc-tiinc  costs.  The  Bureau  (\stimates 
that  covered  jjer.sons  will  incur  one-tim(! 
costs  associated  with  rttviewing  the  final 
rule.  Sjiecifically,  the  Bunxm  estimat(!s 
th.it,  fortiach  covered  jtttr.son,  one 
attorney  and  one  comjiliance  officer  will 
each  take  21  minuttis  (42  minut(!s  in 
total)  to  read  and  review  the  sections  of 
the  Federal  Register  that  describe  the 
verification  and  dociummtation 
r(!(juirenients,  based  on  the  length  of  the 
sections. 

The  Bureau  (!stimat(!s  the  one-time 
costs  to  the  135  dejjository  institutions 
(including  tlndr  dejiository  affiliates) 
that  are  mortgage  originator  resjjondents 
of  the  Bureau  under  Regulation  Z  would 
he  $7,700,  or  04  hours.  For  the 
(estimated  2,787  nondejxjsitorv 
institutions  and  77  j)rivately  in.sured 
credit  unions  that  are  subject  to  the 
Bureau’s  administrative  enforcement 
authority,  the  Bureau  is  taking  the  half 
the  burden  for  jturjto.ses  of  this  FRA 
analysis.  Accordingly,  the  Bur(!au 
estimates  the  total  one-tiimi  costs  across 
all  relevant  jiroviders  of  reviewing  the 
relevant  .sections  of  the  Fftderal  Register 
to  he  about  1000  hours  or  roughlv 
$81 ,000. 

Ongoing  costs.  I'lie  Bureau  does  not 
helitive  that  the  verification  and 
documentation  requirements  of  the  final 
rule  will  residt  in  additional  ongoing 
costs  for  most  covered  jtersons.  The 
Bur(!au  understands  that  creditors 
generally  have  in  jilace  underwriting 
policies,  procedurtis,  and  internal 
controls  that  reqidre  verification  of  the 
consumer’s  reasonably  exjjected  income 
or  as.sets,  emjjloyment  status,  (l(!ht 
obligations  and  .simultamious  loans, 
credit  hi.story,  and  (hdtt-to-income  or 
residual  income.  Notably,  in  resjjonse  to 
the  2011  ATR  Frojto.sal.  commenters 
stated  that  most  creditors  today  are 
already  comjtlying  with  the  full  ahilitv- 
to-rej)ay  un(l(!rwriting  standards.  F’or 
these  institutions,  there  woidd  he  no 
additional  burden  as  a  iHisult  of  the 
verification  nujiurements  in  the  final 
rule,  since  those  in.stitutions  collect  the 
ixxjuired  information  in  the  normal 
course  of  business. 

2.  R(!cor(l  R(!tenli()n  Re(juirement 

3'he  final  rule  imjjoses  new  record 
retention  re{juirement.s  on  covered 
jjcrsons.  As  discussed  above  in  j)art  V, 
the  final  rule  requires  creditors  to  retain 


evi(l(!nce  of  conijiliance  with  §  1020.43 
(containing  the  ahility-to-rejjay/ 

(jualified  mortgage  jjrovisions  and 
j)rej)ayment  juiiialty  restrictions)  for 
three  y(!ars  aft(!r  consummation.  .See 
j)art  V  above,  section-l)v-s(!cti()n  analvsis 
of  S  1020.25. 

The  Buniau  (!stimat(!.s  one-time  and 
ongoing  costs  to  resjjondents  of 
comjilying  with  the  record  nitention 
re(juirement  in  §1020.25  as  follows. 

Ona-tiinc  costs.  The  Buniau  (!.stimat(!s 
that  covered  persons  will  incur  one-time 
costs  a.ss()ciat(!(l  with  reviewing  the  final 
rule.  Sj)(!(:ifically,  the  Buniau  estimates 
that,  for  each  covered  jierson,  one 
attorney  and  one  comjiliance  officer  will 
each  take  9  minut(!.s  (18  minut(!s  in 
total)  to  read  and  review  the  sections  of 
the  final  ride  that  de.scrihe  the  record 
r(!tenti()n  r(!(juirements,  based  on  the 
length  of  the  sections. 

Till!  Bureau  estimates  the  one-time 
costs  to  the  135  dejiository  in.stitutions 
(including  their  (lej)ository  affiliates) 
that  are  mortgage  originator  resjiondents 
of  the  Bureau  under  R(!gulati()n  Z  would 
he  $3,300,  or  40  hours.  For  the 
e.stimated  2,787  nondejiository 
in.stitutions  and  77  jirivatelv  insured 
credit  unions  that  are  subject  to  the 
Bureau’s  administrative  enforcement 
authority,  the  Bureau  is  taking  the  half 
the  burden  for  purjioses  of  this  FRA 
analysis.  Accordingly,  the  Bureau 
estimat(!s  the  total  one-time  co.sts  across 
all  relevant  jiroviders  of  reviewing  the 
relevant  sections  of  the  Federal  Register 
to  he  about  430  hours  or  roughlv 
$35,000. 

Ongoing  costs.  The  Bureau  believes 
that  any  burden  as.sociated  with  the 
final  rule’s  record  keejnng  r(!(juirement 
will  he  minimal  or  do  minimis.  IJmhir 
current  rules,  creditors  must  retain 
evidence  of  comjdiance  with  Regulation 
Z  for  two  years  after  consummation;  the 
final  ride  extends  that  jieriod  to  three 
years  after  consummation  for  evidence 
of  comjiliance  with  the  ahility-to-rejiay/ 
(jualified  mortgage  jirovisions  and  the 
jirepaynumt  penalty  limitations  in  this 
final  rule.  The  final  rule  clarifies  that 
cr(!(litors  need  retain  only  enough 
information  to  r(!construct  the  nujuired 
records. 

The  final  rule  clarifies  that  creditors 
need  not  maintain  actual  jiajKir  coj)i(!s 
of  the  documentation  used  to 
underwrite  a  transaction.  Sec  comnumts 
25(a)(2)  and  25(c)(3)-l.  For  most 
covered  jiersons,  the  nKjuired  records 
will  he  kejit  in  ekictronic  form.  This 
further  rediuxis  any  burden  a.ssociated 
with  the  final  rule’s  record  retention 
re(juirement  for  creditors  that  keep  the 
re(juired  records  in  electronic  form,  as 
the  only  additional  r(!(juir(!ment  will  he 
to  store  data  for  an  additional  year,  to 
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the  extent  such  creditors  are  currently 
.storing  such  data  for  the  ininiminn 
IMM'iod  nuiuired  by  Regulation  Z. 

Furthermore,  the  Bureau  believes  that 
many  creditors  will  retain  such  records 
for  at  least  three  years  in  the  ordinary 
course  of  business,  even  in  the  absence 
of  a  change  to  record  retention 
nMjuiremenls,  due  to  the  Dodd-Frank 
Act’s  extension  of  the  statute  of 
limitations  for  civil  liability  for 
violations  of  the  prej)ayment  j)enalty 
provisions  or  at)ility-to-rej)ay  provisions 
(including  the  (pialifuid  mortgage 
provisions}  to  thiuM;  ytiars  after  the  date 
of  a  violation.  Even  ah.sent  the  rule,  the 
Bureau  believes  that  mo.st  creditors  will 
retain  records  of  c:ompliance  with 
§  1()2{>.43  for  the  life  of  the  loan,  given 
that  the  .statute  allows  borrowers  to 
bring  a  defensive  claim  for  recou])ment 
or  setoff  in  the  event  that  a  creditor  or 
assignee  initiates  foreclosure 
IH'oceedings. 

C  Suiniudn'  of  Burdfiii  Hours 

The  below  table  summarizes  the  one 
time  and  annual  burdens  under 
Regulation  Z  associated  with 
information  collections  affected  by  the 
final  rule  for  Bureau  respondents  umhir 
the  FRA.  For  the  two  colhictions,  the 
one-time  burden  for  Bunian  re.sjjondents 
is  aj)|)roximately  1.370  hours. 

The  ('onsnmer  Financial  Protection 
Bureau  has  a  continuing  interest  in  the 
j)nt)lic’s  opinions  of  onr  collections  of 
information.  At  any  time,  comments 
regarding  the  burden  estimate,  or  any 
other  a.sj)ect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  may  he  sent  to: 

'I’lie  Consumer  Financial  Protection 
Bureau  (Attention:  PRA  Office},  1700  G 
Street  NW.,  Washington,  DC,  20352,  or 
by  the  internet  to 
CFPB_PubUc_PH/\@cfpl).gov. 

List  of  Subjects  in  12  C]FR  Part  1020 

Advertising,  Consumer  protection. 
Mortgages.  Rej)orting  and  recordk(;ejnng 
retjuirements,  'ITuth  in  Lemling. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Bureau  amends 
Regidation  Z,  12  CFR  part  1020,  as  set 
forth  below: 

PART  1026— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  1.  The  authority  citation  for  part  1020 
continues  to  read  as  follows: 

Aiilhurity:  12  U.S.C.  2001 ;  2(i()3-2(j0.3, 
2007.  2009.  2017.  .3.311.  3312.  3332.  5381:  15 
U..S.C.  1001  <;/  stu]. 


Subpart  D — Miscellaneous 

■  2.  Section  1020.23  is  amended  by: 

■  A.  Revising  paragra])h  (aj;  and 

■  B.  Adding  and  reserving  paragraphs 
(cKUand  (c}(2l. 

■  C.  Adding  paragraph  (cl(3}. 

'I’lie  additions  and  revisions  nsid  as 
follows: 

§1026.25  Record  retention. 

(aJ  Genorul  rulo.  A  creditor  shall 
retain  evidence  of  comj)liance  with  this 
regulation,  other  than  advertising 
recpiirements  under  §§  1020.10  and 
1020.24  and  certain  requirements  for 
mortgage  loans  umUir  paragraph  (i:}  of 
this  .section,  for  two  years  after  the  date 
disclosures  are  retjuired  to  1)(;  made  or 
action  is  recpiired  to  he  taken.  The 
administrative  agencies  resjionsihle  for 
enforcing  the  regulation  may  require  a 
creditor  under  their  jurisdictions  to 
retain  records  for  a  longer  period  if 
necessary  to  carry  out  their  (mforcement 
re.s])onsil)ilitie.s  under  section  108  of  the 
Act. 

*  *  *  -k  * 

(cj  Becovds  r(d(i1od  to  corloin 
nsiuiroiuouts  for  iuort<’(i^o  loons.  (1} 

I  Reserved] 

(2}  1  Reserved  I 

(3}  Bocords  rolalod  to  mininnim 
standards  for  transactions  secured  hv  a 
dwelling.  Nolwith.standing  paragraph  (a] 
of  this  section,  a  creditor  shall  retain 
evidence  of  com))liance  with  §  1020.43 
of  this  n;gnlation  for  thr(;e  years  after 
consummation  of  a  transaction  covered 
by  that  .section. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

■  3.  Section  1020.32  is  amended  bv: 

■  A.  Revising  the  section  heading: 

■  B.  Revising  j)aragraph  (b}(l}; 

■  C.  Removing  and  reserving  jjaragrajih 
(h}(2}: 

■  D.  Adding  paragraph  (b)(3)  through  (0) 
The  adilitions  and  revisions  read  as 

follows: 

§  1 026.32  Requirements  for  high-cost 
mortgages. 

*  ★  *  *  ★ 

(b)  Definitions.  For  jjnrjjo.ses  of  this 
.sub])art,  the  following  definitions  applv: 

(1)  In  connection  with  a  clo.sed-end 
credit  transaction,  points  and  fees 
means  the  following  fees  or  charges  that 
are  known  at  or  before  consummation: 

(i)  All  items  included  in  the  finance 
charge  under  §  l()2(i.4(al  and  (h),  except 
that  the  following  items  are  excluded: 

(A)  Interest  or  the  time-])rice 
differential; 

(B)  Any  premium  or  other  charge 
impo.sed  in  connection  with  any  Federal 


or  State  agency  program  for  any 
guaranty  or  insurance  that  protects  the 
creditor  against  the  consumer’s  default 
or  other  credit  lo.ss; 

((])  For  any  guaranty  or  insurance  that 
protects  the  creditor  against  the 
consumer’s  default  or  other  credit  loss 
and  that  is  not  in  connection  with  any 
Federal  or  State  agency  program: 

(7)  If  the  preminm  or  other  i;harge  is 
j)ayable  after  consummation,  the  entire 
amount  of  such  i)remium  or  other 
charge;;  or 

(2)  If  the  premium  or  other  charge  is 
j)ayable  at  or  before  consummation,  the 
portion  of  any  such  premium  or  other 
charge  that  is  not  in  excess  of  the 
amount  payable  under  ])olicie.s  in  effect 
at  the  time  of  origination  under  section 
2()3(c)(2)(A)  of  the  National  Housing  Act 
(12  U.S.C.  170n(c)(2)(A)),  provided  that 
the  premium  or  charge  is  recpiired  to  be 
refundable  on  a  pro  rata  basis  and  the 
refund  is  automatically  issued  iqjon 
notification  of  the  satisfaction  of  the 
underlying  mortgage  loan; 

(D)  Any  bona  fide  third-party  charge 
not  retained  by  the  creditor,  loan 
originator,  or  an  affiliate  of  either, 
unless  the  charge  is  recpiired  to  be 
included  in  points  and  fees  under 
paragrajdi  (t))(l)(i)(C).  (iii),  or  (iv)  of  this 
.section; 

(E)  Uj)  to  two  bona  fide  di.scount 
points  ])aid  by  the  consumer  in 
connection  with  the  transaction,  if  the 
interest  rate  without  any  di.scount  does 
not  exceed: 

(7)  The  average  prime  offer  rate,  as 
defined  in  §  l()2().35(a}(2),  by  more  than 
one  i)ercentage  point;  or 

[2)  For  pur])ose.s  of  j)aragraph  (a)(l)(ii) 
of  this  .section,  for  transactions  that  are 
.secured  by  personal  projierty,  the 
av(;rage  rate  for  a  loan  insured  under 
'fitle  1  of  the  National  Housing  Act  (12 
U.S.C.  1702  et  seq.)  by  more  than  one 
percentage  point;  and 

(F)  If  no  cliscount  points  have  been 
excluded  under  paragraph  (b)(l)(i)(E}  of 
this  section,  then  np  to  one  bona  fide 
discount  point  paid  by  the  consumer  in 
connection  with  the  transaction,  if  the 
interest  rate  without  any  di.scount  does 
not  exceed: 

(7)  The  average  prime  offer  rate,  as 
defined  in  §  l()20.35(a}(2),  by  more  than 
two  percentage  points:  or 

(2)  For  jiurposes  of  ])aragraph  (a)(l}(ii) 
of  this  section,  for  transactions  that  are 
secured  by  jjersonal  property,  the 
average  rate  for  a  loan  insured  under 
Title  1  of  the  National  Housing  Act  (12 
U.S.C],  1702  et  seq.)  by  more  than  two 
percentage  points; 

(ii)  All  compensation  ])aid  directly  or 
indirectly  by  a  consumer  or  creditor  to 
a  loan  originator,  as  defined  in 
§  l()20.3()(a)(l),  that  can  be  attributed  to 
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lliat  transaction  at  the  time  the  intere.st 
rate  is  set; 

(iii)  All  items  listed  in  1020. 4(c)(7) 
(other  than  amounts  held  for  future 
payment  of  taxes),  unless: 

(A)  The  charge  is  rea.sonahle; 

(B)  The  creditor  receives  no  direct  or 
indirect  com])ensation  in  connection 
with  the  charge:  and 

((i)  The  charge  is  not  j)ai{l  to  an 
affiliate  of  the  creditor; 

(iv)  Premiums  or  other  charges 
payable  at  or  before  consummation  for 
any  credit  life,  credit  disability,  credit 
unem])loyment,  or  credit  property 
insurance,  or  any  other  life,  af:cident, 
health,  or  loss-of-income  insurance  for 
which  the  c:reditor  is  a  beneficiary,  or 
any  payments  directly  or  indirectly  for 
any  debt  cancellation  or  suspension 
agreement  or  contract; 

(v)  The  maximum  jjrepayment 
jMMialty.  as  defined  in  ])aragra])h  (h)((i)(i) 
of  this  section,  that  may  he  charged  or 
collected  under  the  terms  of  the 
mortgage  loan:  and 

(vi)  I'he  total  prepayment  jKuialty,  as 
defined  in  paragraph  (h)((i)(i)  of  this 
.section,  incurred  by  the  consumer  if  the 
cousumer  refiuauces  the  existing 
mortgage  loan  with  the  curreut  holder  of 
the  existing  loan,  a  servicer  acting  on 
Ixihalf  of  the  current  holder,  or  an 
affiliate  of  either. 

(2)  I  Reserved  I 

(3)  liana  fida  discount  point — (i) 
CAoscd-end  credit,  'fhe  term  bona  fide 
discount  point  means  an  amount  equal 
to  1  percent  of  the  loan  amount  paid  by 
the  consumer  that  reduces  the  interest 
rate  or  time-price  differential  ajjplicable 
to  the  transaction  based  on  a  calcidatiou 
that  is  cousi.steut  with  estahli.shed 
iudiKstry  practices  for  determining  the 
amount  of  reduction  in  the  interest  rate 
or  time-price  differential  appro])riate  for 
the  amount  of  discount  points  j)aid  by 
the  consumer. 

(ii)  (Reserved) 

(4)  Total  loan  amount — (i)  (Aosed-end 
credit.  The  total  loan  amount  for  a 
closed-end  credit  transaction  is 
calculated  by  taking  the  amount 
financed,  as  determined  according  to 

§  1()2(). 18(b),  and  deducting  any  co.st 
li.sted  in  §  102(i.32(h)(l)(iii).  (iv),  or  (vi) 
that  is  both  included  as  points  and  fees 
under  §  l()2(i.32(h)(1)  and  financed  by 
the  creditor. 

(ii)  (Reserved) 

(.1)  Affiliate  means  any  comijany  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  com])any. 
as  set  forth  in  the  Bank  Holding 
(iomjiany  Act  of  1958  (12  IJ.S.f].  1841  et 
seq.). 

(8)  Prepayment  penaltv — (i)  CAosed- 
end  credit  transactions.  For  a  closed- 
end  credit  transaction,  prepayment 


penalty  means  a  charge  impostui  for 
jjaying  all  or  jiart  of  the  transaction’s 
princij)al  before  the  date  on  which  the 
princi])al  is  due,  other  than  a  waived, 
bona  fide  third-party  charge  that  the 
creditor  impo.ses  if  the  consumer 
prepays  all  of  the  transaction’s  principal 
sooner  than  38  mouths  after 
cousummation,  provided,  however,  that 
interest  charged  consistent  with  the 
monthly  interest  accrual  amortization 
method  is  not  a  prepayment  penaltv  for 
extensions  of  credit  insured  by  the 
Federal  Housing  Administration  that  are 
consummated  before  January  21,  2015. 

(ii)  (Reserved) 

***** 

■  4.  Add  §  1028.43  to  read  as  follows: 

§  1 026.43  Minimum  standards  for 
transactions  secured  by  a  dwelling. 

(a)  Scope.  This  section  applies  to  any 
consumer  credit  transaction  that  is 
secured  by  a  dwelling,  as  defined  in 

§  1028.2(a)(19),  including  any  real 
property  attached  to  a  dwelling,  other 
than: 

(1)  A  home  equity  line  of  credit 
sut)j(!ct  to  §  1028. 40; 

(2)  A  mortgage  transaction  secured  by 
a  cousumer’s  interest  in  a  timeshare 
plan,  as  defined  in  11  IJ.S.fi.  101(53(0)); 
or 

(3)  For  purposes  of  paragraj)hs  (c) 
through  (f)  of  this  .section: 

(i)  A  reverse  mortgage  subject  to 

1028.33; 

(ii)  A  tem])orarv  or  "hridge”  loan  with 
a  term  of  12  months  or  less,  such  as  a 
loan  to  finance  the  ])urchase  of  a  new 
dwelling  where  the  cousumer  ])laus  to 
sell  a  current  dwelling  within  12 
months  or  a  loan  to  finance  the  initial 
construction  of  a  dwelling;  or 

(iii)  A  construction  phase  of  12 
months  or  less  of  a  construction-to- 
])ermanent  loan. 

(b)  Definitions.  For  j)nrposes  of  this 
section: 

(1)  (Covered  transaction  means  a 
consumer  credit  transaction  that  is 
secured  by  a  dwelling,  as  defined  in 
§  l()28.2(a)(19),  including  anv  real 
property  attached  to  a  dwelling,  other 
than  a  transaction  exempt  from  coverage 
under  jjaragraph  (a)  of  this  section. 

(2)  Fully  amorti'/Ang  payment  nuians  a 
periodic  payment  of  j)rincij)al  and 
interest  that  will  fully  repay  the  loan 
amount  over  the  loan  term. 

(3)  Fully  indexed  rate  means  the 
interest  rate  calculated  using  the  index 
or  formula  that  will  apply  after  recast, 
as  determined  at  the  time  of 
consummation,  and  the  maximum 
margin  that  can  apj)ly  at  any  time 
during  the  loan  term. 

(4)  Higher-priced  covered  transaction 
means  a  covered  transaction  with  an 


annual  jierceutage  rate  that  exceeds  the 
average  ju  ime  offer  rate  for  a 
comparable  trau.sactiou  as  of  the  date 
the  interest  rate  is  .set  by  1.5  or  more 
percentage  j)oiuts  for  a  fir.st-lieu  covered 
trau.sactiou.  or  by  3.5  or  more 
j)ercentage  jjoiuts  for  a  suhordiuale-lien 
covered  transaction. 

(5)  Loan  amount  means  the  priuci))al 
amount  the  consumer  will  borrow  as 
reflected  in  the  promissory  note  or  loan 
contract. 

(8)  Loan  ternt  means  the  pciriod  of 
time  to  rejjay  the  obligation  in  full. 

(7)  XIaxinmm  loan  amount  means  the 
loan  amount  plus  any  increase  in 
principal  balance  that  results  from 
negative  amortization,  as  defined  in 

^  1028.18(s)(7)(v),  ba.sed  on  the  terms  of 
the  legal  obligation  assuming; 

(i)  The  consumer  makes  only  the 
minimum  periodic  j)ayments  for  the 
maximum  po.ssible  time,  until  the 
consumer  must  begin  making  fullv 
amortizing  payments:  and 

(ii)  The  maximum  intere.st  rate  is 
reached  at  the  earliest  jjossihle  time. 

(8)  Mortgage-related  obligations  mean 
jiroperty  taxes;  premiums  and  similar 
charges  identified  in  §  1028.4(1))(5),  (7), 
(8),  and  (10)  that  are  reciuired  by  the 
creditor:  foes  and  special  assessments 
imposed  hv  a  condominium, 
cooi)erative,  or  homeowners  as.sociatiou; 
ground  nmt;  and  leasehold  payments. 

(tt)  Points  and  fees  has  the  same 
meaning  as  in  §  l()28.32(b)(l ). 

(10)  Prepayment  penalty  has  the  same 
meaning  as  in  §  1028.32(1))(8). 

(11)  liecast  means: 

(i)  For  an  adjustable-rate  mortgage,  as 
defined  in  §  1 028.1 8(s)(7)(i),  the 
expiration  of  the  period  during  which 
payments  based  on  the  introductory 
fixed  interest  rate  are  permitted  under 
the  terms  of  the  legal  obligation: 

(ii)  I’or  an  interest-only  loan,  as 
defined  in  §  1028.18(s)(7)(iv),  the 
expiration  of  the  period  during  which 
interest -only  payments  are  permitted 
under  the  terms  of  the  legal  obligation; 
and 

(iii)  For  a  negative  amortization  loan, 
as  defined  in  §  1028.1 8(.s)(7)(v).  the 
ex])iration  of  the  jjeriod  during  which 
iKigatively  amortizing  payments  are 
permitted  under  the  terms  of  the  legal 
obligation. 

(12)  Simultaneous  loan  means 
another  covered  tran.saction  or  home 
e(juity  line  of  credit  subject  to  §  1028.40 
that  will  he  secured  by  the  same 
dwelling  aud  made  to  the  same 
cousumer  at  or  before  cousnmmatiou  of 
the  covered  trau.sactiou  or,  if  to  he  made 
after  cousummatiou,  will  cover  closing 
costs  of  the  first  covered  tran.saction. 

(13)  Third-paiiy  record  means; 
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(i)  A  (loeuinent  or  other  record 
l)re|)an!d  or  rcn’iewHul  by  an  ai)j)ropriate 
person  othcir  than  the  consumer,  the 
creditor,  or  the  mortgage  l)roker,  as 
defined  in  §  l()2().3(i(a)(2),  or  an  agent  of 
tlie  c;n;ditor  or  mortgage  l)roker: 

(ii)  A  copy  of  a  tax  return  filed  with 
the  Internal  Revenue  Service;  or  a  State 
taxing  authority: 

(iii)  A  record  the  creditor  maintains 
for  an  account  of  the  consumer  h(;ld  by 
the  creedilor;  or 

(iv)  If  the  consumer  is  an  emjjloyee  of 
the  creditor  or  tin;  mortgage  broker,  a 
doenment  or  other  record  maintained  by 
the  c;r»;ditor  e)r  mortgage  broker 
regarding  the  consumer’s  emj)loyment 
status  or  employment  income. 

(c)  liepavnwnt  ahilitv — (1)  fi'enenj/ 
ivquiranwnt.  A  creditor  shall  not  make 
a  loan  that  is  a  covered  transaction 
unless  the  creditor  makes  a  reasonahh; 
and  good  faith  determination  at  or 
before  consnnnnation  that  the  consumer 
will  have  a  reasonable  ability  to  repay 
the  loan  according  to  its  terms. 

(2)  Bdsis  for  delorminotion.  Except  as 
])rovided  otherwise  in  paragraphs  (d), 

(e).  and  (f)  of  this  section,  in  making  the 
repayment  ability  determination 
recpiired  under  paragraph  (c)(1)  of  this 
.sei:tion.  a  creditor  must  consider  the 
following: 

(i)  The  consumer's  current  or 
reasonably  exj)ect(;d  income  or  ass(;ts, 
other  than  the  value  of  the  dwelling, 
including  any  r(;al  property  attach(;d  to 
the  dwelling,  that  secures  the  loan: 

(ii)  If  the  creditor  relies  on  income 
from  the  consumer's  em))loyment  in 
determining  repayment  ability,  tin; 
consumer’s  current  employment  status: 

(iii)  The  consumer's  monthly  payment 
on  the  covered  transaction,  calculated  in 
accordance  with  paragraj)h  (c)(5)  of  this 
section: 

(iv)  The  consumer's  monthly  })avment 
on  any  simnltaneons  loan  that  the 
creditor  knows  or  has  reason  to  know 
will  be  made,  calculated  in  accordance 
with  j)aragraph  (c)(n)  of  this  section: 

(v)  The  consumer’s  monthly  jiavinent 
for  mortgag(;-relat(;d  obligations: 

(vi)  The  consumer's  current  debt 
obligations,  alimony,  and  child  snj)j)ort: 

(vii)  The  consumer's  monthly  deht-to- 
income  ratio  or  n;sidnal  income  in 
accordance  with  paragrajih  (c)(7)  of  this 
.section:  and 

(viii)  The  consumer’s  credit  hi.story. 

(3)  Vorification  using  ihird-puriv 
records.  A  cr(;ditor  must  verifv  the 
information  that  the  creditor  r(;lies  on  in 
determining  a  consumer’s  rejiayment 
ability  under  §  102(i.43(c)(2)  using 
reasonably  reliable  third-party  ret;ords, 
except  that: 

(i)  For  purposes  of  paragraj)h  (c)(2)(i) 
of  this  section,  a  creditor  must  verify  a 


consumer’s  inconn;  or  as.sets  that  the 
creditor  relies  on  in  accordance  with 
§l()2(i.43(c)(4): 

(ii)  For  pnrpos(;s  of  ])aragraph  (c)(2)(ii) 
of  this  section,  a  creditor  may  verify  a 
consnm(;r’s  em])loyment  status  orally  if 
the  creditor  i)repar(;s  a  record  of  tin; 
information  ol)tain(;d  orally:  and 

(iii)  For  purposes  of  paragraph 
(c)(2)(vi)  ol  this  section,  if  a  creditor 
n;lies  on  a  consumer’s  cr(;dit  report  to 
verify  a  consumer’s  current  debt 
obligations  and  a  consumer’s 
a])j)lication  states  a  current  debt 
ohiigation  not  shown  in  the  consumer’s 
credit  rejiort,  the  creditor  need  not 
independently  verify  such  an  ohiigation. 

(4)  Vorificalion  of  inconio  or  assols.  A 
creditor  must  verify  the  amounts  of 
inconn;  or  assets  that  the  creditor  relies 
on  under  §  1()2().43(c)(2)(i)  to  determine 
a  consumer’s  ability  to  re})ay  a  covered 
transaction  using  third-party  records 
that  provide  reasonably  reliable 
evidence  of  the  consumer’s  income  or 
assets.  A  creditor  may  verify  tin; 
consumer’s  income  using  a  tax-r(;tnrn 
transcri])!  issued  by  the  Internal 
Revenue  .S(;rvice  (IRS).  Examples  of 
otln;r  r(;cords  tin;  cr(;ditor  may  use  to 
verify  the  consumer’s  income  or  assets 
include: 

(i)  (;o])ies  of  lax  returns  the  consumer 
filed  with  the  IRS  or  a  Slate  taxing 
authoritv: 

(ii)  IRS  Form  W-2s  or  similar  IRS 
forms  used  for  reporting  wages  or  tax 
withholding: 

(iii)  Payroll  statements,  including 
military  Leave  and  Earnings  Statements: 

(iv)  Financial  institution  records: 

(v)  Records  from  the  consumer’s 
employer  ora  third  party  that  obtained 
information  from  the  employer: 

(vi)  Records  from  a  Fed(;ral,  Slate,  or 
local  govi;rnment  agency  stating  the 
consumer’s  income  from  benefits  or 
entitlements: 

(vii)  Receipts  from  the  consumer’s  use 
of  check  cashing  services:  and 

(viii)  Recei])ts  from  the  consumer’s 
use  of  a  funds  transfer  servit:e. 

(5)  Povment  ccdculation — (i)  Gonoroi 
rido.  Except  as  ])rovided  in  paragraph 
(c)(5)(ii)  of  this  section,  a  creditor  mu.st 
make  the  consid(;ration  requir(;d  under 
paragrajih  (c)(2)(iii)  of  this  section 
using: 

(A)  The  fully  indexed  rate  or  any 
introductory  int(;rest  rate,  whichever  is 
greater:  and 

(13)  Monthly,  fully  amortizing 
payments  that  an;  suhstantially  ecjual. 

(ii)  SpocinI  ruins  for  loans  wUh  a 
Indloon  payinnnt,  ininrest-only  loans, 
and  negative  amortization  loans.  A 
creditor  must  make  the  consideration 
required  under  paragraj))!  (c)(2)(iii)  of 
this  .section  for: 


(A)  A  loan  with  a  balloon  payment,  as 
defined  in  §  l()2().18(s)(5)(i),  using: 

(J)  The  maximum  ])aynu;nt  .scheduled 
during  the  first  five  years  after  the  date 
on  which  the  first  regular  periodic 
payment  will  he  due  for  a  loan  that  is 
not  a  higher-|)riced  covered  transaction; 
or 

(2)  The  maximum  payment  in  the 
|)ayment  .schedide,  including  any 
balloon  payment,  fora  higher-priced 
covered  I  ransact  ion : 

(13)  An  interest-only  loan,  as  defined 
in  ^  102(3. 18(.s)(7)(iv),  using: 

(7)  The  fully  indexed  rate  or  any 
introductory  intere.st  rate,  whichever  is 
greater;  and 

(2)  .Substantially  ecjual,  monthly 
payments  of  j)rinci])al  and  interest  that 
will  repay  the  loan  amount  over  the 
term  of  the  loan  remaining  as  of  the  date 
the  loan  is  recast. 

(C)  A  negative  amortization  loan,  as 
defined  in  §  l()2(i.l8(s)(7)(v),  using: 

(7)  The  fully  indexed  rate  or  any 
introductory  intere.st  rate,  whichever  is 
greater;  and 

[2]  Suh.stantially  ecpial.  monthly 
payments  of  prineijjal  and  intere.st  that 
will  r(;j)ay  the  maximum  loan  amount 
over  the  term  of  the  loan  remaining  as 
of  the  date  the  loan  is  recast. 

(n)  Payment  ccdculation  for 
simultaneous  loans.  For  j)urpose.s  of 
making  the  evaluation  reejuired  under 
paragraph  (c)(2)(iv)  of  this  section,  a 
creditor  mu.st  consider,  taking  into 
account  any  mortgag(;-related 
obligations,  a  consumer’s  jjayment  on  a 
simultaneous  loan  that  is: 

(i)  A  covered  transaction,  by  following 
paragraph  (c)(5)of  this  section;  or 

(ii)  A  home  (;c]uity  line  of  credit 
suljject  to  §  1()2(i.4(),  by  using  the 
])eriodic  j)ayment  required  under  the 
terms  of  the  plan  and  the  amount  of 
credit  to  he  drawn  at  or  before 
consummation  of  the  covered 
transaction. 

(7)  Monthly  deht-to-income  ratio  or 
residual  income — (i)  Definitions.  For 
purpo.ses  of  this  paragraph  (c)(7),  the 
following  definitions  ap])ly: 

(A)  Toted  monthly  debt  obligations. 
The  term  total  monthly  debt  obligations 
means  the  sum  of:  the  j)ayment  on  the 
covered  transaction,  as  reejuired  to  he 
calculated  by  paragraj)h.s  (c)(2)(iii)  and 
(c)(5)  of  this  section:  simultaneous 
loans,  as  re(]uir(;d  by  ])aragraphs 
(c)(2)(iv)  and  (c)((j)  of  this  section; 
mortgage-related  obligations,  as  rc;(}uired 
by  |)aragra])h  (c)(2)(v)  of  this  section; 
and  current  debt  obligations,  alimonv, 
and  child  support,  as  required  by 
paragra])h  (c)(2)(vi)  of  this  section. 

(13)  Toted  monthly  ine.ome.  The  term 
toted  monthly  inexnne  means  the  sum  of 
the  consumer’s  current  or  reasonahlv 
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expected  income,  including  any  income 
Irom  assets,  as  re(|uired  by  paragraphs 
(cK2)(i]  and  (c)(4)  of  tliis  .section. 

(ii)  CAtlculuiiona —  (A)  Monihiv  (U^bi- 
to-inconw  mtio.  If  a  creditor  considers 
the  consumer’s  monthly  deht-to-income 
ratio  under  j)aragraph  (c)(2)(vii)  of  this 
.section,  the  crerlitor  must  considcjr  the 
ratio  of  the  consumer’s  total  monthly 
debt  obligations  to  the  consumer’s  total 
monthly  income. 

(B)  Monthly  rosidnal  inconw.  If  a 
creditor  considers  the  consumer’s 
monthly  residual  income  under 
paragra])h  (c)(2)(vii)  of  this  .section,  the 
creditor  must  consider  the  consumer’s 
remaining  income  after  subtracting  the 
consumer’s  total  monthly  debt 
obligations  from  the  consumer’s  total 
monthly  income. 

(d)  Hofinoncing  of  non-standcivd 
inoilgogos — (1)  Definitions.  For 
j)urpo.ses  of  this  paragraj)h  (d).  the 
following  definitions  ajjply: 

(1)  Non-standard  mortgage.  'I’he  term 
non-standard  mortgage  means  a  covered 
transaction  that  is: 

(A)  An  adjustable-rate  mortgage,  as 
defined  in  §  l()2(i.l8(.s)(7)(i),  with  an 
introductory  fixed  interest  rate  for  a 
j)(;riod  of  one  year  or  longer; 

(13)  An  interest-onlv  loan,  as  defined 
in  ??  102(3.1 8(s)(7)(iv):  or 

((i)  A  negative  amortization  loan,  as 
defined  in  §  102(3. lH(s)(7)(v). 

(ii)  Standard  mortgage.  'I’he  term 
standard  mortgage  means  a  covered 
transaction: 

(A)  That  provides  for  regular  j)eriodic 
payments  that  do  not: 

(7)  Can.se  the  principal  balance  to 
incHia.se; 

(2)  Allow  the  consumer  to  defer 
repayment  of  jjrincipal;  or 

(3)  Result  in  a  balloon  i)ayment.  as 
defined  in  (j  102(3. 18(.s)(.'3)(ij; 

(B)  For  which  the  total  points  and  fees 
j)ayahle  in  connection  with  the 
transaction  do  not  exceed  the  amounts 
specified  in  jiaragraph  (e)(3)  of  this 
.section; 

(C)  For  which  the  term  does  not 
exceed  40  years; 

(D)  For  which  the  interest  rate  is  fixed 
for  at  least  tin;  first  five  years  after 
consummation:  and 

(E)  For  which  the  proceeds  from  the 
loan  are  nstid  .solely  for  the  following 
j)urposes: 

(7)  To  pay  t)ff  the  outstanding 
princijial  balance  on  the  non-standard 
mortgage;  and 

(2)  'I’o  pay  closing  or  settlement 
charges  recpiired  to  he  disclosed  under 
the  Real  Estate  Settlement  Procedures 
Act,  12  II.S.C.  2(301  et  seq. 

(iii)  Refinancing.  The  term 
refinancing  has  the  same  meaning  as  in 
§102(3.2()(a). 


(2)  Scope.  'Fhe  provisions  of  this 
paragraph  (d)  apj)ly  to  the  refinancing  of 
a  non-standard  mortgage  into  a  standard 
mortgage  when  the  following  conditions 
are  met: 

(i)  The  creditor  for  the  standard 
mortgage  is  the  current  holder  of  the 
existing  non-standard  mortgage  or  the 
servicer  acting  on  behalf  of  the  current 
holder; 

(ii)  'Fhe  monthly  payment  for  the 
standard  mortgage  is  materially  lower 
than  the  monthly  payment  for  the  non¬ 
standard  mortgage,  as  calculated  under 
paragraph  (d)(.'3)  of  this  .section. 

(iii)  'Fhe  creditor  rec;(!ive.s  the 
con.sumer’s  written  ajjplication  for  the 
standard  mortgage  no  later  than  two 
months  after  the  non-standard  mortgage 
has  recast. 

(iv)  'Fhe  consumer  has  made  no  more 
than  one  jjayment  more  than  30  days 
late  on  the  non-standard  mortgage 
during  the  12  months  immediately 
preceding  the  creditor’s  receij)t  of  the 
consumer’s  written  application  for  the 
standard  mortgage. 

(v)  'Fhe  consumer  has  made  no 
])ayments  more  than  30  days  late  during 
the  six  months  immediately  preceding 
the  creditor’s  niceipt  of  the  consumer’s 
written  ap|)lication  for  the  standard 
mortgage;  and 

(vi)  If  the  non-standard  mortgage  was 
consummated  on  or  after  January  10. 
2014,  the  non-standard  mortgage  was 
made  in  accordance  with  j)aragraph  (c) 
or  (e)  of  this  section,  as  applicable. 

(3)  Exemption  from  repavment  abilitv 
requirements.  A  creditor  is  not  required 
to  comply  with  the  requirements  of 
paragrajjh  (c)  of  this  section  if: 

(i)  'Fhe  conditions  in  })aragraph  (d)(2) 
of  this  section  are  met;  and 

(ii)  The  creditor  has  considered 
whether  the  standard  mortgage  likely 
will  })revent  a  default  by  the  consumer 
on  the  non-standard  mortgage  once  tin; 
loan  is  recast. 

(4)  Offer  of  rate  discounts  and  other 
favorable  terms.  A  creditor  making  a 
covered  tran.saction  under  this 
paragraph  (d)  may  offer  to  the  consumer 
rate  discounts  and  terms  that  are  the 
same  as,  or  hcitter  than,  the  rate 
discounts  and  terms  that  the  creditor 
offers  to  new  consumers,  consi.stent 
with  the  creditor’s  documented 
underwriting  jiractices  and  to  the  extent 
not  prohibited  by  a])plicahle  State  or 
P’ederal  law. 

(.'ll  Payment  calculations,  l-’or 
purposes  of  determining  whether  the 
con.sumer’s  monthly  j)ayment  for  a 
standard  mortgage  will  he  materially 
lower  than  the  monthly  payment  for  the 
non-standaixl  mortgage,  the  following 
provisions  shall  he  used; 


(i)  Non-standard  mortgage.  For 
j)nrposes  of  the  comparison  conducted 
pursuant  to  paragraph  (d)(2)(ii)  of  this 
section,  the  creditor  must  calculate  the 
monthly  payment  for  a  non-standard 
mortgage  based  on  substantially  ecpial, 
monthly,  fully  amortizing  payments  of 
principal  and  intenxst  using: 

(A)  'Fhe  fully  indexed  rate  as  of  a 
nxi.sonahle  period  of  time  before  or  after 
the  date  on  which  the  creditor  receives 
the  consumer’s  written  application  for 
the  standard  mortgage: 

(B)  The  term  of  the  loan  remaining  as 
of  the  date  on  which  the  reca.st  oc;curs. 
assuming  all  scheduled  payments  have 
been  made  np  to  the  recast  date  and  the 
payment  due  on  the  r(H:a,st  date  is  made 
and  credited  as  of  that  date:  and 

(C)  A  remaining  loan  amount  that  is: 

(7)  For  an  adjustable-rate  mortgage 

under  paragrajdi  (d)(l)(i)(A)  of  this 
section,  the  outstanding  ])rincipal 
balance  as  of  tlie  date  of  the  recast, 
assuming  all  scluidided  payments  have 
been  made  iq)  to  the  recast  date  and  the 
payment  due  on  the  reca.st  date  is  made 
and  credited  as  of  that  date; 

(2)  For  an  interest-only  loan  under 
j)aragraph  (d)(l)(i)(B)  of  this  section,  the 
out.standing  principal  balance  as  of  the 
date  of  the  reca.st,  assuming  all 
.scheduled  paymmits  have  been  made  up 
to  the  reca.st  date  and  the  payment  due 
on  the  recast  date  is  made  and  credited 
as  of  that  date;  or 

(2)  For  a  negative  amortization  loan 
under  ])aragraph  (d)(l)(i)(C)  of  this 
.section,  the  maximum  loan  amount, 
determined  after  adjusting  for  the 
outstanding  principal  balance. 

(ii)  Standard  mortgage.  For  purposes 
of  the  comparison  conducted  pursuant 
to  paragraph  (d)(2)(ii)  of  this  section,  the 
monthly  payment  for  a  standard 
mortgage  must  he  based  on  suhstantiallv 
equal,  monthly,  fully  amortizing 
payments  based  on  the  maximum 
interest  rate  that  may  apply  during  the 
first  five  years  after  consummation. 

(e)  Qualified  mortgages — (1)  Safe 
harbor  and  presumption  of 
compliance — (i)  Safe  harbor  for 
transactions  that  are  not  higher-priced 
covered  tnmsactions.  A  creditor  or 
assignee  of  a  (pialified  mortgage,  as 
defined  in  paragraphs  (e)(2).  (e)(4),  or  (f) 
of  this  section,  that  is  not  a  higher- 
priced  covered  tran.saction.  as  defined 
in  paragraph  (h)(4)  of  this  .section, 
complies  with  the  repayment  ability 
requirements  of  paragraph  (c)  of  this 
section. 

(ii)  Presumption  of  compliance  for 
higher-priced  covered  transactions.  (A) 
A  creditor  or  assignee  of  a  qualified 
mortgage,  as  defined  in  paragraphs 
(e)(2),  (e)(4),  or  (f)  of  this  section,  that  is 
a  higher-pric;ed  coverinl  tran.saction,  as 
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(l(!finod  in  paragraph  (l))(4)  of  this 
soction.  is  prosumod  to  comply  with  tiu; 
n;j)aymont  ability  rtupiircmonts  of 
paragraj)li  (c)  of  this  section. 

(B)  lo  njhiit  the  presumption  of 
(.ompliance  d()scril)(;d  in  |)aragrapli 
(•d(l  )(ii)(A)  ol  this  .section,  it  mn.st  lx; 
l)n)yen  that.  d(;.spite  Jiieeting  the 
reqninanents  of  paragraphs  (e)(2).  (e)(4). 
or  (0  of  this  .section,  tlie  creditor  did  not 
make  a  rea.sonahh;  and  good  faith 
d(;termination  of  the  consnnnir’s 
repayment  ability  at  tin;  time  of 
consummation,  by  showing  that  the 
consumer’s  income,  debt  obligations, 
alimony,  child  .snpj)ort.  and  the 
consumer's  monthly  payment 
(including  mortgage-related  obligations) 
on  the  (.ovenul  tran.saction  and  on  any 
simultaneous  loans  of  which  the 
creditor  was  aware  at  consummation 
would  leave  the  consumer  with 
iusufficieut  residual  income  or  assets 
()ther  than  the  value  of  the  dwelling 
(including  any  real  property  attached  to 
the  dwelling)  that  securiKs  the  loan  with 
which  to  meet  living  exj)en.ses. 
including  any  recurring  and  material 
uon-deht  obligations  of  which  the 
(.reditor  was  awan;  at  the  time  of 
consummation. 

(2)  Qualifwd  wortgnga  (hfinod— 
gumuxtl.  Kxcept  as  jirovided  in 
(laragraphs  (e)(4)  or  (f)  of  this  section,  a 
(jualilied  mortgage!  is  a  covered 
tran.saction: 

(i)  1  hat  provides  for  regular  jieriodic 
liayments  that  are  suhstantiallv  eepial. 
except  for  the  effect  that  any  interest 
rate  change  alter  consummation  has  on 
the  payment  in  the  case  of  an 
adjustable-rate  or  step-rate  morteaue! 
that  do  not: 

(A)  Result  in  an  increa.se  of  the 
principal  balance; 

(B)  Allow  the  consumer  to  defer 
rejjaymeut  of  princijial.  except  as 
provided  iu  paragraph  (f)  of  this  section; 


(C)  Result  iu  a  balloon  payment  as 
defined  in  S  102()  IHlsK.-iKi)".  except  as 
imiyided  in  paragraph  (f)  of  this  .section; 

(ii)  For  which  tlie  loan  term  does  not 
exceed  20  yciars; 

(iii)  For  which  the  total  points  and 
fees  jiayahle  in  connection  with  the  loan 
do  not  exceed  the  amounts  .s])ecifiefl  in 
paragraph  (e)(.2)  of  this  .section; 

(iv)  For  which  the  creditor 
underwrites  the  loan,  faking  into 
account  the  monthly  payment  for 
mortgage-related  oh'lipitions.  using; 

(A)  The  maximnni  intere.st  rate  that 
may  apj)ly  during  the  first  five  years 
after  the  date  on  which  the  first  regular 
periodic  payment  will  he  due;  and 

(B)  Periodic  payments  of  jirincipal 
and  interest  that  will  repay  either; 


(7)  The  ont.standing  principal  balance 
[I  over  the  remaining  term  of  the  loan  as 
of  the  date  the  intere.st  rat(!  adjusts  to  the 
maximum  interest  rate  .set  forth  in 
paragraph  (e)(2)(iv)(A)  of  this  .section, 
a.ssuming  the  consumer  will  havi*  made 
all  nxpiired  pavnuiiits  as  diu!  ijrior  to 
that  date;  or 

.  (2)  The  loan  amount  over  the  loan 

t  term; 

(v)  for  which  fhi!  creditor  considers 
<md  verifies  at  or  before  consummation 
the  following; 

(A)  The  consumer’s  current  or 
reasonably  exj)(!cted  income  or  assets 
lyher  than  the  value  of  the  dwelling 
(including  any  real  jnoperty  attached  to 
the  dwelling)  that  secures  the  loan,  in 
accordance  with  appendix  Q  and 
paragraphs  (c)(2)(i)  and  (c)(4)  of  this 
section;  and 

(B)  The  consumer’s  current  debt 
obligations,  alimony,  and  child  suijport 
iu  accordance  with  appendix  Q  and 
paragraphs  (c)(2)(vi)  and  (c)(.2)  of  this 
section;  and 

(vi)  For  which  the  ratio  of  the 
consumer’s  total  monthly  debt  to  total 
monthly  income  at  the  time  of 
consummation  does  not  (ixcecid  42 
|)(!r(,ent.  for  purpo.sc's  of  this  jiaragraph 
(o)(2)(vi),  the  ratio  of  tlu!  consumer’s 
total  monthly  debt  to  total  monthly 
income  is  detiirmined: 

(A)  Fxcejit  as  providfid  in  paragraph 
(u)(2)(vi)(B)  of  this  .section,  in 
accordance  with  the  .standards  in 
appendix  Q; 

(B)  Using  the  consumer’s  monthlv 
liayment  on; 

(7rrhe  covered  tran.saction,  including 
the  monthly  jiayment  for  mortgage- 
related  obligations,  in  accordance  with 
paragraph  (e)(2)(iv)  of  this  .section;  and 
(2)  Any  simnlfaneons  loan  that  the 
creditor  knows  or  has  reason  to  know 
will  he  made,  in  accordance  with 
paragraphs  (c)(2)(iv)  and  (c)((i)  „f  this 
section. 

(2)  Limits  on  points  and  fans  for 
qualifwd  inoi1  gagas,  (i)  A  covered 
tran.saction  is  not  a  qualified  mortgage  i 
unless  the  transaction’s  total  jioints  and  j 
fees,  as  defined  in  ^  1  ()2().22(l))(l ).  do 
not  exce(!d; 

(A)  For  a  loan  amount  greater  than  or  < 

oqnal  to  .$10(),()()()  (i„<|(!xed  for  ^ 

inflation);  2  percent  of  the  total  loan 
amount; 

(B)  For  a  loan  amount  greater  than  or  / 
(Ujual  to  SBO.OOO  (indexed  for  inflation)  i 
hut  le.ss  than  Sl0(),i)()()  (indexed  for 
inflation);  .$2, 000  (indexed  for  innation);  f 

(C)  For  a  loan  amount  greater  than  or 

equal  to  $20,000  (indexed  for  inflation)  r 
hut  less  than  $00,000  (indexed  for  p 

inflation);  .'5  jjercent  of  the  total  loan  tl 

amount;  i 


i  (D)  For  a  loan  amount  greater  than  or 
eqnal  to  $12,.'->00  (indexed  for  inHation) 
o  hut  less  than  $20,000  (indexed  for 

inflation);  $1,000  (indexed  for  inflation); 

(F)  For  a  loan  amount  le.ss  than 
$12,.'j00  (indexed  for  inflation):  8 
liercent  of  the  total  loan  amount. 

(ii)  The  dollar  amounts,  including  the 
loan  amounts,  in  paragraph  (e)(2)(i)  of 
this  sciction  shall  Ix!  adjusted  annually 
on  January  1  by  the  annual  iiercentage 
change  in  the  Consumer  Price  Index  for 
All  Urban  Consumers  (CPl-U)  that  was 
rej)orled  on  the  jneceding  June  1.  See 
the  official  commentary  to  this 
paragraph  (e)(2)(ii)  for  the  current  dollar 
amounts. 

[4]  Qnali find  mortgage  defiiwd— 
spaded  rnlas — (i)  (ianared. 
Notwithstanding  jiaragrajih  (e)(2)  of  this 
.section,  a  qualified  mortgage  is  a 
covered  tran.saction  that  satisfies: 

(A)  The  roipiirements  of  ixiragraphs 
(o)(2)(i)  through  (iii)  of  this  .section;  and 

(B)  One  or  more  of  the  criteria  in 
paragraiih  (e)(4)(ii)  of  this  .section. 

(li)  Eligible  loans.  A  (]ualifi(!d 
mortgage  under  this  jiaragrajih  (e)(4) 
must  he  oiu!  of  th(!  following  at 
consummation: 

(A)  A  loan  that  is  eligible: 

(7)  1  o  he  purchased  or  guaranteed  by 
the  federal  National  Mortgage 
A,s.sot;iation  or  the  Federal  flome  Loan 
Mortgage  Corporation  ojjerating  under 
the  conservatorship  or  receivership  of 
the  federal  Housing  Finance  Agency 
pursuant  to  section  12(i7(a)  of  the 
f  ed(!ral  Housing  Enterpri.ses  Financial 
Safety  and  Soundness  Act  of  iqq2  (12 
U.S.C.  4(11 7(a));  or 

(2)  To  he  purchased  or  guaranteed  by 
any  limited-life  nigulatory  entity 
succeeding  the  charter  of  either  the 
Federal  National  Mortgage  A.ssociation 
or  the  Federal  Home  Loan  Mortgage 
Corjjoration  pursuant  to  section  12(i7(i) 
of  the  Federal  Housing  Enterjx  i.se.s 
financial  Safety  and  Soundne.ss  Act  of 
1992  (12  U.S.C.‘4(>17(i)): 

(B)  A  loan  that  is  eligible  to  he 
insured  by  the  U.S.  Dejjartment  of 
Housing  and  Urban  Development  under 
the  National  Housing  Act  (12  U  S  C 
1707  dsaq.)- 

(C)  A  loan  that  is  eligible  to  he 
guaranteed  the  U.S.  Diipartment  of 
Veterans  Affairs; 

(D)  A  loan  that  is  eligible  to  he 
gUiuanteed  by  the  U.S.  Department  of 
Agriculture  pursuant  to  42  U  S  C 
1472(h):  or 

(L)  A  loan  that  is  eligible  to  ht!  insured 
l)y  tho  Rural  Housing  Sorvicu, 

(iii)  Sunset  of  spedal  rules.  (A)  Each 
respective  special  rule  described  in 
Jiaragraiih  (e)(4)(ii)(B),  (C),  (D),  or  (E)  of 
this  section  shall  expire  on  the  effective 
date  of  a  rule  issued  by  each  respective 
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agency  jnirsuant  to  its  authority  under 
TILA  section  129C(l))(3)(ii)  to  define  a 
(jualified  mortgage. 

(13)  Unle.ss  otlierwise  expired  under 
paragra])h  (e)(4)(iii)(A)  of  this  section, 
the  sjKicial  rules  in  this  paragraj)h  (eK4) 
are  availal)le  only  for  coveixxl 
transactions  consummated  on  or  before 
January  10,  2021 . 

(f)  Balloon-jnivmeni  (jiialifitid 
mo/tgoge.s’  made  bv  cc^iiain  creditors — 

(1)  Exemption.  Notwithstanding 
])aragraph  (e)(2)  of  this  section,  a 
(jualified  mortgage  may  provide  for  a 
Ijalloon  payment,  provided: 

(i)  Tlie  loan  satisfies  the  recjuirements 
for  a  (pialified  mortgage  in  j)aragra])hs 
(e)(2)(i)(A),  (e)(2)(ii),  (e)(2)(iii),  and 
(e)(2)(v)  of  this  .section,  hut  without 
regard  to  the  standards  in  appendix  Q; 

(ii)  I’he  creditor  determines  at  or 
before  consummation  that  the  consumer 
can  make  all  of  the  scheduled  payments 
under  the  terms  of  the  legal  obligation, 
as  described  in  jiaragraph  (f)(l)(iv)  of 
this  section,  together  with  the 
consumer’s  monthly  ])ayments  for  all 
mortgage-related  obligations  and 
excluding  the  balloon  j)ayment,  from 
the  consumer's  current  or  reasonably 
expected  income  or  assets  other  than  the 
dwelling  that  .secures  the  loan; 

(iii)  The  creditor  considers  at  or 
before  consummation  the  consumer’s 
monthly  deht-to-income  ratio  or 
residual  income  and  verifies  the  debt 
obligations  and  income  useil  to 
determine  that  ratio  in  accordance  with 
paragraph  (c)(7)  of  this  section,  excej)t 
that  the  calcidation  of  the  payment  on 
the  covercxl  tran.sac:tion  for  jmrpo.ses  of 
determining  the  consumer’s  total 
monthly  debt  obligations  in  (c)(7)(i)(A) 
shall  be  determined  in  accordance  with 
paragraph  (f)(iv)(A)  of  this  .sec:tion, 
together  with  the  consumer’s  monthly 
payments  for  all  mortgage-related 
obligations  and  excluding  the  balloon 
payment: 

fiv)  The  legal  obligation  provides  for: 

(A)  Scheduled  payments  that  are 
substantially  equal,  calculated  using  an 
amortization  period  that  does  not 
exceed  30  years; 

(B)  An  intere.st  rate  that  does  not 
increa.se  over  the  term  of  the  loan;  and 

((1)  A  loan  term  of  five  years  or  longer. 

(v)  'I’he  loan  is  not  subject,  at 
consummation,  to  a  commitment  to  he 
acquired  by  another  person,  other  than 
a  jjerson  that  satisfies  the  requirements 
of  paragraph  (n(1)(vi)  of  this  section; 
and 

(vi)  The  creditor  satisfies  the 
re(|uirement.s  .stated  in 

§  1020.3.'5(l))(2)(iii)(A),  (B),  and  (C). 

(2)  Post-consummation  transfer  of 
Ixdloon-payment  qualified  mortgage.  A 
balloon-payment  (jualified  mortgage. 


extended  jiursuant  to  j)aragraj)h  (f)(1). 
immediately  loses  its  status  as  a 
(|ualified  mortgage  under  ])aragraph 
(0(1)  if  legal  title  to  the  balloon-payment 
{pialified  mortgage  is  sold,  a.ssigned,  or 
otherwise  transferred  to  another  person 
excejit  when; 

(i)  The  halloon-jiayment  cjualified 
mortgage  is  sold,  assigned,  or  otherwi.se 
transferred  to  another  person  three  years 
or  more  after  consummation  of  the 
balloon-payment  (pialified  mortgage; 

(ii)  The  balloon-payment  (pialified 
mortgage  is  sold,  assigned,  or  otherwise 
transferred  to  a  creditor  that  satisfies  the 
requirements  of  paragraph  (f)(l)(vi)  of 
this  .section; 

(iii)  The  halloon-payim^nt  (pialified 
mortgage  is  sold,  assigned,  or  otherwise 
tran.sferred  to  another  pimson  jnirsuant 
to  a  cajiital  restoration  jilan  or  other 
action  under  12  IJ.S.G.  1831o,  actions  or 
instructions  of  any  jierson  acting  as 
conservator,  receiver  or  hankrujjtcy 
trustee,  an  order  of  a  State  or  Federal 
governmental  agency  with  juri.sdiction 
to  examine  the  creditor  jnirsuant  to 
State  or  Federal  law,  or  an  agreement 
between  the  creditor  and  such  an 
agency;  or 

(iv)  The  halloon-jiayment  qualified 
mortgage  is  sold,  assigned,  or  otherwise 
transferred  jnirsuant  to  a  merger  of  the 
creditor  with  another  jier.son  or 
acquisition  of  the  creditor  by  another 
jierson  or  of  another  jierson  by  the 
creditor. 

(g)  Prepayment  pemdties — (1)  When 
permitted.  A  covered  tran.saction  must 
not  include  a  jirejiayment  jienalty 
unless: 

(1)  The  jirejiayment  jnaialty  is 
otherwise  jiermitted  by  law;  and 

(ii)  The  transaction: 

(A)  Has  an  annual  jjercentage  rate  that 
cannot  increase  after  consummation; 

(B)  Is  a  qualified  mortgage  under 
paragrajih  (e)(2),  (e)(4),  or  (f)  of  this 
.section;  and 

(G)  Is  not  a  higher-jjriced  mortgage 
loan,  as  defined  in  102().3.'3(a). 

(2)  IJmits  on  prepayment  penalties.  A 
jirejiayment  jinnalty; 

(i)  Must  not  ajijily  after  the  three-year 
jieriod  following  consummation;  and 

(ii)  Must  not  exceed  the  following 
jiercentages  of  the  amount  of  the 
outstanding  loan  balance  prejiaid; 

(A)  2  jiercent,  if  incurred  during  the 
fir.st  two  years  following  consummation; 
and 

(B)  1  Jiercent,  if  incurred  during  the 
third  year  following  consummation. 

(3)  Alternatiye  offer  required.  A 
creditor  must  not  offer  a  consumer  a 
covered  transaction  with  a  jirejiayment 
jienalty  unle.ss  the  creditor  also  offers 
the  consumer  an  alternative  covered 
tran.saction  without  a  jirejiayment 


Jienalty  and  the  alternative  covered 
transaction; 

(i)  Has  an  annual  jiercentage  rate  that 
cannot  increa.se  after  consummation  and 
has  the  same  tyjie  of  intere.st  rate  as  the 
covered  transaction  with  a  jirejiayment 
Jienalty;  for  jiurjio.ses  of  this  jiaragrajih 
(g),  the  term  “tyjie  of  interest  rate"  refers 
to  whether  a  transaction; 

(A)  Is  a  fixed-rate  mortgage,  as  defined 
in  l()2(i.l8(s)(7)(iii);  or 

(B)  Is  a  steji-rate  mortgage,  as  defined 
in  §  1026.1 8(.s)(7)(ii); 

(ii)  Has  the  .same  loan  term  as  the  loan 
term  for  the  covered  tran.saction  with  a 
jirejiayment  jienalty; 

(iii)  Satisfies  the  jieriodic  jiayment 
conditions  under  jiaragrajih  (e)(2)(i)  of 
this  section; 

(iv)  Satisfies  the  points  and  fees 
conditions  under  jiaragrajih  (e)(2)(iii)  of 
this  section,  lia.sed  on  the  information 
known  to  the  creditor  at  the  time  the 
tran.saction  is  offered;  and 

(v)  Is  a  tran.saction  for  which  the 
creditor  has  a  good  faith  belief  that  the 
consumer  likely  (jualifies,  lia.sed  on  the 
information  known  to  the  creditor  at  the 
time  the  creditor  offers  the  covered 
tran.saction  without  a  jirejiayment 
Jienalty. 

(4)  Offer  through  a  mortgage  broker.  If 
the  creditor  offers  a  covered  transaction 
with  a  jirejiayment  jienalty  to  the 
consumer  through  a  mortgage  broker,  as 
defined  in  §  1026. 36(a)(2),  the  creditor 
inii.st; 

(i)  Present  the  mortgage  broker  an 
alternative  covered  transaction  without 
a  jirejiayment  jienalty  that  satisfies  the 
requirements  of  jiaragrajih  (g)(3)  of  this 
section;  and 

(ii)  Establish  by  agreement  that  the 
mortgage  broker  must  jire.sent  the 
consumer  an  alternative  covered 
transaction  without  a  jirejiayment 
Jienalty  that  satisfies  the  reijuirements  of 
jiaragrajih  (g)(3)  of  this  section,  offered 
liy; 

(A)  The  creditor;  or 

(B)  Another  creditor,  if  the  tran.sa(:ti(in 
offered  by  the  other  creditor  has  a  lower 
interest  rate  or  a  lower  total  dollar 
amount  of  discount  jioints  and 
origination  jioints  or  fees. 

(.'ll  Creditor  that  is  o  loan  originator. 

If  the  creditor  is  a  loan  originator,  as 
defined  in  §  1026. 36(a)(1),  and  the 
creditor  jire.sents  the  consumer  a 
covered  tran.saction  offered  liy  a  jierson 
to  which  the  creditor  would  assign  the 
covered  transaction  after 
consummation,  the  creditor  must 
Jire.sent  the  consumer  an  alternative 
covered  transaction  without  a 
jirejiayment  jienalty  that  satisfies  the 
reijuirements  of  jiaragrajih  (g)(3)  of  this 
.section,  offered  by; 

(i)  The  assignee;  or 
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(ii)  Another  person,  if  the  transaction 
ofleriHl  hy  the  other  person  has  a  lo\v(;r 
interest  rate  or  a  lower  total  dollar 
amount  of  origination  discount  |)oints 
and  |)oints  or  fees. 

(ti)  AppUcdbilHy.  'Fhis  j)aragraph  (g) 
ap|)lies  only  if  a  covered  transaction  is 
consunnnated  with  a  jirepayinenl 
penalty  and  is  not  violated  if: 

(i)  A  covered  transaction  is 
consunnnated  without  a  prej)ayinent 
penalty:  or 

(ii)  The  creditor  and  consumer  do  not 
consummate  a  covered  transaction. 

(h)  Evasion:  opon-mid  credit.  In 
connection  with  credit  secured  l)v  a 
consumer's  dwelling  that  does  not  meet 
the  definition  of  o])en-end  credit  in 
§  l()2(j.2{a)(2()).  a  creditor  shall  not 
structure  the  loan  as  an  open-end  j)lan 
to  evade  the  requirements  of  this 
.section. 

5.  Reserved  ajjpendices  N.  (),  and  R 
are  added,  and  aj)pendix  Q  is  added  to 
read  as  follows: 

Appendix  N  to  Part  1()2(» — iReserved] 
Appendix  ()  to  Part  102(i — IReserved) 
Appendix  P  to  Part  1()2(> — [Reserved) 

Appendix  Q  to  Part  1026 — Standards 
for  Determining  Mcmthly  Debt  and 
Income 

Sec  tion  U)2(i.4;t(c!)(2)(vi)  |)rovi(i(!s  that,  to 
satisfy  IIh;  nHiuireiiients  for  a  (]iialifi(;(l 
mortgage  und(!r  §  U)2(i.4;t(e)(2).  tli(!  ratio  of 
tlu;  coiisiuiu^r's  total  moiitidv  (lel)t  to  total 
montlil  V  income  at  the  time  of  consummation 
cannot  exccMul  4:t  |)(!rcent.  Sciction 
lt)2(i.4:J(e)(2)(vi)(A)  requinss  the  creditor  to 
calculate  the  rati«)  of  the  consumer’s  total 
monthly  debt  to  total  monthly  income  using 
the  following  standards,  with  additional 
nK|uirements  for  c;alcnlating  debt  and  inconu! 
appisiring  in  §  102(i.4;t(e)(2)(vi)(I5). 

I.  (^unsumer  Eligibility 

/I.  Sidhilily  of  Inconu!. 

1.  Effort ivo  I ncomo.  Income  mav  not  he 
used  in  calculating  the  consumer’s  income 
ratios  if  it  comes  from  anv  source  that  cannot 
he  v(!rified.  is  not  stable,  or  will  not  continue. 

2.  Vorifyiii}’  Eniploymrnl  History. 

a.  The  crculitor  must  verifv  the  consunujr's 
employment  for  the  most  recent  two  full 
years,  and  the  consumer  must: 

i.  Ex))lain  any  gaps  in  employment  that 
span  om;  or  more  months,  and 

ii.  Indicate  if  he/she  was  in  school  or  the 
military  for  the  recmit  two  full  vears. 
providing  evidence  sn|)))orting  this  claim, 
such  as  c:ollege  transcripts,  or  discharge 
papers. 

1).  Allowances  can  he;  mad(!  for  scuisonal 
employment.  ty|)ical  for  tlu;  building  trades 
and  agriculture,  if  docimumttHl  hy  the 
c:r(!ditor. 

Note:  A  consumer  with  a  2.t  ])(;rcent  or 
grcxiter  owmirshij)  interest  in  a  business  is 
considered  self-em])loyed  and  will  Im; 
(ivaliiated  as  a  self-employed  consum(;r  for 
und(!rwriting  pur|)os(!S. 


.4.  An(ilyzin}>  a  (ionsiinud  ’s  Einploynwiit 
Hrrord. 

a.  When  analyzing  the  probability  of 
continued  (;m|)lovment,  creditors  must 
examine: 

i.  TIh!  i:onsumer’s  past  (Muployment  record; 

ii.  Qualifications  for  the  jiosition; 

iii.  Previous  training  and  (ulucation:  and 

iv.  Tlu!  em])lov(a'’s  confirmation  of 
contimuul  (mqiloynumt. 

h.  l-’avorahly  considiu'  a  consnimir  for  a 
mortgage  if  lui/she  chang(!s  jobs  freiimmtly 
within  the  same  line  of  work,  hnl  contimms 
to  adv;mce  in  income  or  benefits.  In  this 
analysis,  income  stability  tak(!S  prcicechmce 
over  job  stability. 

4.  (ionsumrrs  Itrtiirning  to  Work  After  on 
Extended  Absence.  A  consnuuir’s  income 
may  Imi  considered  (dhictive  and  stable  wlum 
recently  riJturning  to  work  after  an  extended 
ahsimce  if  he/slu;: 

a.  Is  em))loyed  in  tin;  c:\irrent  job  for  six 
months  or  longer;  and 
1).  Can  doenment  a  two-year  work  history 
])rior  to  an  absence  from  employment  using: 

i.  Traditional  (miployment  verifications: 
and/or 

ii.  Co])ies  of  IRS  Form  \V-2s  or  ])ay  stubs. 
Note:  An  acceptable  em])loyment  situation 
includes  individuals  who  took  sev(!ral  years 
off  from  em])loym(!nt  to  rais(!  children,  then 
r<!turned  to  the  workforce. 

t:.  lm|)ortant;  Situations  not  nuieting  the 
crit(!ria  listed  above;  may  not  he  ustul  in 
{|ualifying.  Extended  absence  is  (hdined  as 
six  months. 

H.  Soinry.  MV/ge  and  Other  Eonns  of 
Income. 

I .  Genend  Policy  on  Gonsniner  Income 
Amdvsis. 

a.  The  income  of  each  consunuir  who  will 
he  ohiigateid  for  the  mortgage  (hiht  must  he 
analyziid  to  deteirmim!  whether  his/hi!r 
income  hivel  can  he  reasonably  (ixpected  to 
continue  through  at  least  tlu;  first  thri;(;  V(;ars 
of  the  mortgage  loan. 

1).  In  most  cases,  a  consum(;r’s  inconu;  is 
limited  to  salaries  or  wages.  liu;onu;  from 
otlu;r  sources  can  he  con.si(h;red  as  effective, 
when  |)ro|)(;rly  verified  and  docunu;nt(;d  hy 
the  creditor. 

Notes: 

1.  Effective  income  for  consumers  ])lanning 
to  retin;  during  the  first  three-y(;ar  j^eriod 
must  include  the  amount  of; 

a.  I3ocunu;nted  retirenu;nt  hen(;fits; 

1).  Social  S(;curity  payments;  or 
c.  Other  payments  (;xp(;cted  to  he;  receiv(;d 
in  r(;tir(;nu;nt. 

ii.  (Creditors  must  not  ask  tlu;  consumer 
about  possible,  future  mat(;rnity  leave. 

2.  Overtime  and  lionns  Income. 

a.  ()v(;rtime  and  bonus  income;  can  he;  u.se;el 
te)  einalify  the;  e:e)nsnnu;r  if  he;/she;  has 
re;e;e;ive;el  this  ine:e)me;  feir  the;  past  twe;  ye;ars. 
iiiul  it  will  like;ly  e;e)ntinue.  If  the;  e;mple)ynu;nt 
ve;rifie;atie)n  state;.s  that  the;  en'ertime;  anel 
l)e)nus  ine:onu;  is  unlikely  te;  e:e)nlinue;.  it  may 
ne)t  he;  nseel  in  epiidifving. 

1).  The;  e;re;elite)r  must  ele;ve;le)])  ;m  ave;rage;  e)f 
heemis  eer  eevertime  ine;e)nu;  leer  the;  ])ast  twe; 
years.  Perieeels  eef  e)ve;rtime  anel  heenus  ine:e)nu; 
less  than  twe)  years  may  he  ae;e:e;|)lal)le;. 
])re)vide;el  the;  creeliteer  e:an  justify  anel 
ele)e;ume;nt  in  writing  the  re;ase)n  leer  using  the; 
ine:e)me;  leer  eiualifying  purpose;s. 


:t.  Estahlisliing  an  Overtime  and  lionns 
Income  Earning  Trend. 

ii.  The;  e:re;elite)r  must  e;stahlish  anel 
ele)e:ument  iin  e;;u  nings  trenel  lor  e)ve;rtime;  iinel 
heeneis  ine:ome;.  If  either  ty|)e;  e)f  ine:e)nu;  shenvs 
ii  e;e)ntinual  ele;e:line;.  the;  e:re;elite)r  must 
ele)e:ume;nt  in  writing  a  sonnel  nitieeuidizatieen 
fe)r  ine:huling  the  ine:e)nu:  whe;n  epuilifying  the; 
e:e)nsume;r. 

1).  A  |)e;rie)el  e)f  me)re;  them  twe;  ye;ars  must 
he;  eiseel  in  e;ale;ulating  the;  ave:nige;  e)ve;rtime; 
anel  bonus  ine;e)nu;  if  the;  ine:e)me;  varie;s 
.signifie:antly  ire)m  ye;ar  te;  ye;iir. 

4.  Qmdifying  Part-Time  Income. 

a.  P;irt-tinu;  emel  seeisemal  ine:e)me;  e:an  he; 
use;el  te;  epialifv  the;  e;e)nsunu;r  if  the;  e:re;elite)r 
ele)e:uments  that  the;  e:e)n.sunu;r  has  weirke;;!  the 
])art-time;  je)l)  uninte;rru])te;el  leer  the;  peist  twee 
ye;ars.  anel  ])lans  tee  e:e)ntinue;.  Many  le)w  anel 
nueelerate;  ine:e)me;  families  re;ly  e)n  part-time 
anel  seeasenial  inceime;  lor  elay  tee  ehiy  ne;e;els, 
iinel  e;ri;elite)rs  shenilel  neit  restrie:! 
eiemsieleratiem  eif  sue:h  ine:e)me;  when 
epialifying  these  e;e)nsume;rs. 

1).  Part-time;  ine:e)me  ri;e:e;iveel  feir  less  than 
two  ye;ars  may  he;  ine:luele;el  as  e;ffe;e:tive; 
ine;onu;,  |)re)vide;el  that  the;  e;re;elite)r  justifieis 
anel  ele)e:ume;nts  that  the  ine:onu;  is  likely  tei 
e;e)ntinue. 

e:.  Piirt-time  ine:e)me  neit  nuieiting  the 
eiualifying  re;e)uirenu;nts  may  neit  he;  use;el  in 
epialifying. 

Note:  For  epiiilifying  iinrpeises,  “])i'il-li>ne” 
ini:onu;  refers  to  employment  taken  to 
snp]ilenu;nl  the  e;onsnnu;r's  ine:onie  freim 
reguliir  emidoymenl;  part-time  em))loynient 
is  not  a  iirimarv  job  anel  it  is  workeiel  hiss  than 
41)  heiurs. 

5.  Income  from  Seasonal  Employment. 
ii.  Seiaseiiiiil  income;  is  e:emsiele;re;el 

nninte;rrui)te;el,  iinel  may  he;  use;el  tei  epialify 
the;  e;emsunu;r.  if  the;  eireieliteir  ele)e;unu;nts  that 
the;  e:onsunu;r: 

i.  Has  weirkeel  the;  same  jeih  feir  the;  jiiisl  twei 
ye;ars.  anel 

ii.  Ex])e;e:ls  tei  he;  re;hire;el  the;  next  seasein. 

1).  Seaseinal  eimiileiyment  ine:luele;s: 

i.  llm|)iring  haseihall  ganu;.s  in  the;  sumnuir: 
eir 

ii.  Weirking  at  a  elepartment  store;  eluring 
the;  heilielay  sheip|)ing  season. 

6.  Primaiv  Emplovment  Less  'Than  40  Hour 
It'o/'k  Week. 

a.  When  a  e:e)nsume;r’s  primary 
empleivment  is  less  than  ii  tyi)ie;iil  4()-henir 
weirk  we;e;k,  the  e;re;eliteir  shonlel  evaluate;  the 
stability  eif  that  ine;e)nu;  as  re;guliir,  em-geiing 
pri inary  em pi eiy ment . 

1).  Exiim])le;:  A  re;gi.ste;re;el  nurse  may  have 
weirkeiel  24  hours  pe;r  we;e;k  feir  the;  last  ye;ar. 
Allheiugh  this  jeili  is  less  than  the:  40-heiur 
weirk  week,  it  is  the;  e:einsnme;r’s  primary 
e;miileiyment,  anel  shenilel  he;  e:einsiele;re;el 
e;ffe;e:tive;  ine:ome;. 

7.  Gommission  Income. 

a.  Oeimmissiein  ine;einu;  must  he;  iive:riige;el 
eiver  the;  previous  twei  ve;ars.  Tei  epialilV 
e:einimissiein  ine:einu;,  the;  e:einsunu;r  must 
preiviele;: 

i.  Oeipies  eif  signeiel  tax  returns  lor  the;  last 
twei  yeiirs:  anel 

ii.  The;  most  re;e:ent  jiay  stub. 

h.  CAinsumers  whose  e:eimmissiein  ine:einie 
was  re;e:e;ive;d  for  more  than  one  year,  hut  less 
thiin  two  years  may  he;  e;einsiele;re!el  faveirahly 
if  the;  unele;rwrite;r  can: 
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i.  Dociiniont  tlio  likoliliood  that  llu;  inconin 
will  conliiiiu!,  aiul 

ii.  Soundly  ralioiializo  accicipting  tlu; 
connnissioii  iiicoino. 

Nolos: 

i.  llnroiinbursod  husinciss  (ixjionscis  imisl 
l)(!  siiblracliid  Ironi  gross  income!. 

ii.  A  coinmissionod  consniniir  is  oni!  who 
rciccivcis  inoH!  than  25  percent  ol  his/lu!!’ 
annual  income  from  commissions. 

iii.  A  tax  transcrijet  ohtaimid  directly  Irom 
the  IKS  may  h(!  uscid  in  li(!u  ol'signeid  lax 
returns,  and  the  cost  of  the  lran.scri|)l  may  Ik! 
chargiul  to  the  consimu!!’. 

8.  Qiuilifvini’  (Auiunission  Income  Earned 
for  Less  Than  One  Year. 

a.  (ionmiission  income  (iariuul  for  less  than 
one  yciar  is  not  considercid  el’lecdive  income. 
Iixce|)lions  may  he  made  for  situations  in 
which  th(!  consiumir’s  com])ensalion  was 
changed  from  salary  to  commission  within  a 
similar  position  with  the  same  emploven'. 

I).  A  consumer  may  also  cpialify  wluiii  the 
portion  of  earnings  not  altrihuled  to 
commissions  would  he  sufficient  to  (|ualify 
the  consumer  for  llu!  mortgage. 

!).  Emf)Ioyer  Differential  Payments.  If  the 
emj)loyer  suhsidi/.eis  a  consumer's  mortgage! 
leayment  thre)ugh  eliree:!  |)ayme!nts.  the! 
ame)unl  e)f  the!  i);iyme!nls: 

a.  Is  e;e)n.siele!re!ei  gross  ine:e)me!.  anel 

1).  (;anne)l  he!  use!el  te)  e)ffse!l  the  mejilgage 
l)iiyme!nl  elire!e:tly,  e!ve!n  if  the  emplen’e!!'  pays 
the!  se!rvie;ing  e:re!elite)r  elire!e;lly. 

10.  lietirement  Income.  Ke!tire!me!nl  ine:e)me! 
must  be!  ve!rifie!el  fre)m  the!  fe)i  ine!r  empleever, 
e)r  fre)ni  l’e!ele!r!d  tax  re!lurns.  If  any  r(!lire!me!nl 
ine:e)ine!,  .sue:h  as  e!mple)ve!r  pe!nsie)ns  eer 
401(k)’s,  will  e:e!ase!  within  the  first  lidi  lhre!e! 
ye!ars  e)f  the  meerlgage  le)an.  sue:h  ine:e)me  may 
neit  he!  useel  in  epialifying. 


11.  Social  Seenritv  Income.  Se)e;ial  Seuairity 
ine:e)me!  must  he!  ve!rifie!el  by  the  Se)e;ial 
Seieuirily  Aehninistnilie)n  e)r  e)n  l•’e!ele!ral  lax 
r(!turns.  If  any  h(!ne!fils  e!X|)ire!  within  the  first 
fidl  lhre!e!  ye!ars  e)f  the  lexm,  the  inexenu!  seiiirex! 
may  ne)l  he  useui  in  epudilVing. 

Ne)t(!.s: 

i.  The  e:re!elile)r  must  e)hlain  a  e;e)m|)le!te! 
e;e)py  e)f  the!  e:urre!nl  awarels  le!lle!r. 

ii.  Ne)l  all  Se)e;ial  Sexairily  inexenu!  is  fe)r 
re!lire!me!nl-age!el  re!e;ipie!nls:  lhe!re!fe)re!. 
ele)eamu!nle!el  ex)ntinualiem  is  re!e|idre!el. 

iii.  Some!  peirtieen  of  Se)eaid  Se!eairily  inexjine 
mav  he!  “grejssexl  u])"  if  ele!e!me!el  nejiitaxeihle 
by ihe IRS. 

12.  Antomohile  Allowances  and  Expense 
Account  Payments. 

a.  (Inly  the  ame)unl  by  whiedi  the 
exjnsumer's  aulejineehile  alle)Wimex!  eer  e!xpe!n.se! 
iiexx)unl  i)ayme!nts  e!xe:e!e!el  aedual 
expenelitures  nuiy  be  ex)nsiele!re!el  inex)me. 

1).  Te)  esliihlish  the  aine)unt  te)  aelel  to  gre)ss 
inex)me!.  the!  exensenner  mnsi  pix)viele!  the! 
fe)lle)wing: 

i.  IRS  Fe)rm  21()(j.  Empleeyee  Business 
Ex])e!nse!.s,  lor  the  ])re!vie)us  Iwe)  veuirs:  einel 

ii.  Emple)ye!r  ve!rifie:alie)n  that  the  payments 
will  e;e)ntinue!. 

e;.  If  the  e:e)nsume!r  uses  the!  stanelarel  pe!r- 
inile  rate  in  e:ale:)dating  imle)me)hile!  e!xpe)nse!s. 
as  e)i)pe)se!el  te)  the!  ae.lual  e;e)sl  melhejel.  the! 
pe)rlie)n  that  the!  IRS  ex)n.siele!rs  el(!i)re!e:ialie)n 
may  hi!  iieiele!el  haeik  te)  inex)me!. 

el.  Expe!nse!S  that  must  he!  trexileel  as 
reuairring  ele!l)l  iuediiele!: 

i.  The!  exensumea’s  me)nlhly  e:ar  piiyme!nt; 
iuul 

ii.  Any  le)ss  residting  fie)m  the  e;aleailalie)n 
e)f  the  eliffe!re!nex!  heilwee!!)  the  ae:lual 
e!xpe!neliture!.s  anel  the!  e!X])e!nse!  aexx)unl 
alle)wanex!. 


O.  Oonsnmers  Employed  hy  a  Eamily 
Owned  Business. 

1 .  Income  Documentation  Ih'quirement. 

In  aelelition  te)  ne)rmiil  e!m))le)ym)!nt 
ve!rifie;atie)n.  a  ex)nsume!r  e!mph)ve!el  hv  ei 
lamily  e)wne!el  husineess  is  re!eiuire!el  te)  pre)vide! 
e!viele!nce!  that  he/she!  is  ne)t  an  e)wne!r  e)f  the 
husine!.ss,  whie:h  meiy  ineduele!: 

a.  (x)pie!s  e)f  signeel  pe!rse)nal  lax  re!lurns.  e)r 

1).  A  signeel  ex)))}'  e)f  the  ex)i])e)rate!  lax  ie!lurn 
sheewing  e)wne!rship  j)e!rex!nlage!. 

Note:  A  lax  lranse:ri])l  eehtaineul  elire!e:lly 
fie)m  Ihe  IRS  m;iy  he  usexi  in  lie!u  e)f  signeel 
lax  re!lurns.  anel  the  e;e)st  e)f  the  lranse:ri])l  may 
he!  eduirgeel  te)  the  exnisnmex. 

D.  General  Information  on  Self-Employed 
Gonsumers  and  Income  Analysis. 

1.  Definition:  Self  Employed  Gonsumer.  A 
exjnsnmer  with  a  25  perex!))!  e)r  greealer 
e)wne!rshii)  intereest  in  a  business  is 
ex)nsiele!re!el  se!lf-e!m])le)ye!el. 

2.  Types  of  Business  Structures,  rhere  are 
lour  hasie;  types  e)f  business  strne:ture!s.  The!y 
ineluele: 

a.  Se)le!  i)re)prie!le)rshi|)s: 

1).  Ce)rpe)ratie)ns; 

e;.  Limiteel  liability  or  “S”  ce)rpe)ralie)ns; 
anel 

el.  Barlneirshij)s. 

8.  Minimum  Length  of  Self  Employment. 

a.  Inexenu!  freem  self-empleeymeni  is 
ex)nsiele!re!el  stable!,  anel  effexitive.  if  the 
ex)nsume!r  Inis  beeiii  self-emiileeyeel  lor  twe)  e)r 
me)re!  yeairs. 

1).  Due!  te)  the  high  ))re)bahilitv  e)f  failure! 
eluring  the!  first  few  ye!ars  e)f  a  business,  the! 
re!iiuire!me!nl.s  eleweaabeel  in  the  table!  be!le)w  are! 
ni!ex!ssarv  fe)r  ex)n.sum(!rs  wlu)  have  bee!!!  seilf- 
enipleiyeel  for  li!ss  than  two  years. 


If  the  peiiod  of  self-  |  Then: 

eraployment  is:  | 

1  Between  one  and  two 
i  vears 
!  ■ 

! 

1 

1 

i 

To  be  eligible  for  a  mortgage  loan,  the  individual  must  have  ai  least 
two  years  of  documented  previous  successhd  employment  in  the  line 
of  work  in  which  the  ii}d!%Tdual  is  self-employed:  or  in  a  related 
occupation. 

Note:  A  combination  of  one  year  of  employment  and  formal 
education  or  training  in  the  line  of  work  in  which  the  indivlduai  is  self- 
employed  or  in  a  related  orrcupatioti  is  also  acceptable. 

Less  tiianone  year 

The  income  from  the  consumer  may  not  be  considered  effective 
income. 

4.  General  Documentation  Becpiirements 
for  Self  Employed  Gonsumeis.  Se!lf-e!m))loye!il 
e:e)nsu!ne!rs  must  jiroviele!  the!  feilleiwing 
eloeximeinlatiem: 

a.  Signeel.  elaleel  inelivielnal  lax  returns, 
with  all  ai)])lie:able!  tax  scheHluleis  feir  the  meist 
reiexinl  two  years; 

1).  Feir  a  exirjieiratiem.  "S”  exirpeiratiem,  eir 
jiartnershi]),  signeiel  exijiies  of  Feeleral 
busineiss  income  lax  reiturns  for  the  last  twei 
years,  with  all  appliexible  lax  seliexlules; 

c.  Yeear  to  elate!  |)re)fil  anel  loss  (P&L) 
statement  anel  balane:e!  sheet;  anel 


el.  Business  e:re!elit  report  Idr  exnpeiratiems 
anel  "S"  e:e)r|)e)ri!lions. 

5.  Estahlishing  a  Gonsumer's  Earnings 
'Trend. 

a.  When  epialifying  a  exmsumer  for  a 
mortgage  leian,  the  e:n!elile)r  must  eistablish  the 
exmsumer’s  earnings  Irenel  from  the  iirevious 
two  years  using  Ihe  e:e)nsnn!e!r’s  lax  reitiirns. 

1).  If  a  e;e)nsume!r; 

i.  I’rovieleis  epiarterly  lax  reilurns.  Ihe 
incemie  analysis  may  ine:luele!  ine;e)me!  through 
the  jierieiei  e;e)ve!re!el  by  Ihe  tax  filings,  or 


ii.  Is  not  siihjeed  to  epiarleirly  tax  returns,  or 
eloes  not  file  them,  then  the  ine;e)me!  shown 
on  the  P&L  statement  may  be  ine:luele!el  in  the 
analysis,  iirovielexl  the  ine:e)me!  stream  baseel 
on  the  P&L  is  e:onsisle!nl  with  the  previous 
velars'  eiarnings. 

c.  If  the  P&L  slaleme-nts  submilteul  for  Ihe 
eiurrenl  yeiar  sheiw  an  ineiome  streuini 
eiemsieleirably  greiater  than  what  is  suppeirteel 
bv  the  previems  vear's  leix  returns,  the 
eireelilor  must  base  the  ine-.ome  analysis  solely 
on  the  ineiome  verifieiel  thremgh  the  lax 
reiturns. 
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cl.  II  the!  consiiincir’s  ciurnings  troncl  lor  tlui 
Hrc!vious  two  yoars  is  clownwarcl  and  llio 
inosl  nH;c!iit  tax  n;turn  nr  P&L  is  li!ss  than  Iho 
prior  yoar’s  lax  riUurn.  llio  coiisuinor's  most 
rocont  yoar's  lax  rolurn  or  I’SiL  imisl  he;  used 
lo  calcadatc!  his/hor  inconio. 

li.  Aiuily/.iiifi  Iho  liiisinoss's  Fiiuincuil 
Slmn^’lh: 

a.  To  dcilcirniinc;  if  llu;  business  is  expcicted 
lo  gcMierale  sulTic:ienl  income  lor  Ihi! 
consuincir’s  ncunls.  the  creditor  inusi  carelnllv 


analyze  the  business’s  financial  sirengib, 
including  tbe: 

i.  Source;  of  the  business’s  income; 

ii.  (a;neral  (;conomic  outlook  for  similar 
businesses  in  the;  ar(;a. 

1).  Annual  (;arnings  that  arc;  stable;  or 
inc:rc;asing  arc;  ac;c:c;i)lablc;.  while;  businc;ssc;s 
that  show  a  signific:ant  decline;  in  inc:omc; 
ovc;r  the;  analysis  pc;riocl  arc;  not  ac;c:c;])lablc;. 

F.  Inconu!  Analysis:  Individual  Tax 
lintnrns  (IliS  Form  lO-K)). 


1.  dommil  Policy  on  Adjnsling  Income 
Based  on  a  Beview  of  IBS  Form  1040.  The 
amount  shown  on  a  c;onsnmc;r’s  IKS  l-’orm 
1040  as  adjusted  gross  inc:omc;  must  c;ithc;r  be; 
iuc;rc;asc;cl  or  clc;c:rc;asc;cl  basc;cl  on  the 
c:rc;dilc)r’s  analysis  of  the;  individual  lax 
rc;turn  and  any  rc;lal(;cl  lax  sc;bc;clulc;s. 

2.  (inidelines  for  Aiudyxinf’  IBS  Form  1040. 
'I’hc;  tabic;  below  c:onlains  guidelines  for 
analyzing  IRS  Form  1040; 
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IR.S  Form  .1 0 40  htacling  j 

Description  | 

Wagtes,  Sslanes  and  Tips  i 

i 

1 

1 

j 

1-  -  - . . j 

.An  amoisit  .^hovn under  thisheadingmay  irubcatetliV.  the  individual 

♦  Isa  salaried  employee  of  acotpcianoii  oi 

•  Kas  other  sources  of  itrccvms 

Dus  .section  may  also  indie  ate  tliat  the  spore  e  e.  employed,  i/r  v.hichcase  tlte  spouse ‘s 
irreome  mu.si  be  subtracted  from  the  conj^uirva  s  .idjusted  gt  ess  creome 

1  Busiiiifis  fncome  juidLoss  j 

1  t/iom  SchodviieC';  | 

i: _ 

Sok  proprietor  ship  income  cakulatedonS>'hod*ie  C  is  business  me  one? 

Depreciation  or  depletion  may  be  a  dded  back  to  tlie  a  djusted  gross  income 

j  F.^oyalties.  ! 

Partnership?  fftem  j 

{  Schedule  £  ;  j 

-Aiiv  income  xecei  v  ed  from  rem  al  pxopert its  or  toy  ahies  may  be  used  as  mconrs,  a  lia 
addingbacl;  aiiy  deptsdadoa  shown  on  Schetirle  E 

Capital  Gain  and  Losses  Capital  gains  oi  bsses  g:enei  ally  occur  only  one  imie.  and  should  not  be  c cindderedv.fwn 

(fircin  Schedule  D)  de  leiniinmg  effecave  income 

Hon  ever,  if  the  tndiv  idua  1  has  a  constant  ixanevts  of  a  sseis  resuitaig  in  gairis  or  losses, 

•  the  capital  gam  crloss  must  be  considered  alien  detemanmg'he  income .  Tluee  veai  s  ' 

1  iaji return?  arersqimedtoevatuateaneandngtrend  Ifrhe trend. 

1  ’  Resuitjm  a  gam  it  maybe  addidasefftctivesncciw.ci 

1  ’  Consislently  show?  a  kss,  ft  mu.<t  be  deducted  ft  omthe  tot.il  incoriie 

1  Credi!  or  must  do-mn'K-nt  cotamuatic-n  ot  mcome  tluougit  verified  assets. 

i  A  ciedito?  cancousiderthecapsxalsainsfcraninfiivsdualwhopuichasesoid 

1  hoiose  1.  lemodfli  theju  and  sells  them  foi  profit 

1 

j 

Inteiest  andDiviiend  |  Th,ii  taxable'tax-exect^  lincorm  may  be  addedback  to  the  adiuUr'd  grossmeome  only  it' 

Income (tcmSchediic  B>  |  it 

■  »  Hasbeen.ieceivedforihepastiv;o years;  and 
j  j  •  Is  exp  setedto  continue 

I  i  If  the  iriteiest-bearisig  asset  will  be  U'^dated  as  a  source  of  the  cishmvei.tn>?il,t}ie 

j  1  creditor  nrust  appropnately  a  the  aniount 

1  Farm  inconre  oi  Loss  (fnnu 
j  Scheduler) 

Any  depreaaiiovi  on  Scheldt*  F  rtiay  be  idded  barik  to  ihe  adni-U-’d  po>imcome 

1  iP,A  Disinbunons, 

Pensic'us,  AimvAies  and 
Social  Sfictaity  Benefits 

thenontastabkpC'rtioaoftheserteuumaybeaddedbatkto  the  ,a  gross  mcome, 

if  the  income  is  expectedto  contiiiue  foi  tire  first  tiiree  yearsof  the  mortga|e. 

Adjustments  to  Inccrne 

t 

! 

t 

1 

1 

1 

Adnistmetistoinccmeinay  he  addedbackloihe  adjusted  boss  mccnie  if  the  v  are. 

1  •  IFAsridKcOpdiretiiemant  deductions; 

*  Penahies  on  early  witiidra v/ai  o  f  sa  swings; 

*  HealUnnsiuarvte  dedactiom;  and 

*  vAimonypaymerts 

E 

i 

i 

! 

Lnrpioyee  Busitreis 
Ejcpenses 

1  Employee  business  expenses  are  .tetuai  cash  expenses  th.«must  be  deducted  tTom the 

1  adiustedeossinrome, 

1 

F.  Inconu!  Aiuilvsis:  (jorporatc  Tax  lioliinis 
(ins  Form  1120). 

1.  Dascriplion:  Corpomlion.  A  corporation 
is  a  Slato-chartorocI  l)usinoss  owned  by  its 
stoc:kholdi!rs. 


2.  Nood  To  Obtain  Oonsnmar  Farcaniago  of 
(hvnarship  Information. 

a.  (]or])orato  coini)onsation  to  the  officers, 
generally  in  i)roi)ortion  to  the  i)eri:entage  of 
ownershi|),  is  shown  on  the: 


i.  (k)rporat(!  tax  r(!tnrn  IRS  form  1120;  and 

ii.  Individual  tax  returns. 

1).  \Vh(!n  a  consumer’s  ])ercentage  of 
ownershi])  does  not  a))pear  on  the  tax 
returns,  the  creditor  must  obtain  the 
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intbrniation  Iroin  tlio  corporalioii's 
accountant,  along  witli  (;vi(lonc(!  tliat  tho 
«:onsiiin(;r  has  tin;  riglit  to  any  coin|)(;nsation. 
3.  Aiuilyzing  CorpovaU^  Tax  livliirns. 


a.  In  oi(l(!i'  to  (iot(!nniiU!  a  consnm(;r's  sc;!!- 
omtiloyiul  income!  Iroin  a  corporation  tho 
a(ljiist(!(l  hiisinoss  income!  must; 

i.  13e!  ele!te!rmine!el;  iinel 

ii.  Multiplie!ei  l)y  tlie!  e:e)nsume!r's  pe!re:e!nl€ige! 
e)l  e)\vne!rslu])  in  tlu!  husine!ss. 


1).  'I'lu!  tal)le!  holeew  ele!se;rihe!s  tho  ite!ms 
lejunel  een  IR.S  I'lerin  1 120  lor  \vhie:h  an 
aeljustmont  must  he!  maele!  in  e)rele!r  le) 
eie!le!rmine!  aeljuste!el  husine!ss  ine:e)me!. 


I  Adjustjiieiit  item  _ _ 

! 

i  Depreciatiop.and Depletion 


I  De.scriptioii  of  adjustment _  _ _ _ 

i  Add  the  coipoi-atioir  s  depreciation  and  depletion  back  to  the 
j  after- tax  income. _ 


i  Taxable  I  Jiccrn£ 


7'axabie  incoinc  is  t lie  corporation' s  net  income  before  F ederal 
jjaxes.  Reduce  taxable  inconiebv  the  tax  iiabilitv. 


r 


Fiscal  Year  vs.  Caieridar  Year 


j  If  the  coiporation  operates  on  a  fiscal  year  that  is  different  from 
the  calendar  yean  an  adjustment  must  be  made  to  relate 
coipoiate  income  to  the  indi^id^ai  tax  retuni.  _ _ _ 


Cash  Withdrawals 


The  consumers  withdrawal  of  cash  from  the  corporation  may 
have  a  severe  liegative  impact  on  the  coiporation's  abiliiy  to 
_ i  continue  operating.  _ _ _ 


(i.  Inconu;  Aiidlvsis:  "S"  (Jorporatian  Tax 
]{(‘iurns  (IlfS  Form  1 120S). 

1.  Doscriplion:  "S"  (Jorporolian. 

a.  An  “.S”  corporation  is  g(!norally  a  small, 
slart-u))  husim!ss,  with  gains  and  loss(!s 
pass(!d  to  stockhoht(!rs  in  proportion  to  each 
stockhohl(!r’s  ])(!rc(!ntag(!  ol  Imsinoss 
ownorshi]). 

1).  Incoim!  lor  owm!rs  ol  “.S”  cor|)orations 
comes  Irom  IRS  I'orm  \V-2  wag(!s.  and  is 
taxiul  at  the  individual  rat*!.  'I’ll*!  IR.S  l-’orm 
112().S.  (;omp*!nsalion  oi  ()Hic(!rs  liiu!  it(!m  is 
tnmsi(!rn!d  to  th*!  consimu!r's  individual  IRS 
Form  1041). 

2.  Anolyziiif’  "S"  (Miponilion  I'ox  lii^lurns. 

a.  ".S”  corporation  d*!preciation  and 

d(!])letion  may  h*!  add*!*!  hack  to  income  in 
|)ro|)ortion  to  the  consmn(!r's  shar*!  ol  the 
corj)orat ion's  income. 

I).  In  addition,  thc!  income  must  also  he 
r*!duceil  i)ro]iortionat(!ly  by  the  total 
ohligations  ])ayahle  hv  llu!  corporation  in  less 
tliiin  on*!  v*!iir. 

*:.  Im])*)rtant:  The  *:*)nsmn*!r's  with*lraw:il 
*)1  *;iish  i'r*)m  th*!  *:*)r|)*)rati*)n  imiy  have  a 
s*!v*!r*!  n*!gativ*!  impa*:t  *)n  the  c*)rp*)niti*)n’s 
ability  t*)  *:ontinn*!  *)p*!rating,  iind  must  he 
*:*)nsi*l*!r*!*l  iii  th*!  in*:*)m*!  analvsis. 

II.  Incomo  Analysis:  Farliwrship  Tax 
Ilalurns  (IIIS  Form  l()()5j. 

1.  Dascriplion:  Fartnarsliip. 

a.  A  ]3iirtn*!rship  is  hjiined  wh*!n  Iw*)  *)r 
m*)r*!  imiividuals  l*)rin  a  business,  an*l  shar*! 
in  pnriits,  l*)ss*!s,  ami  r*!S|)*)nsil)ility  l*)r 
running  tlu:  *:*)m|)any. 

1).  Fa*;li  jrartn*!!'  jrays  lax*!s  *)n  liis/lier 
pr*)p*)rti*mfit*!  sliar*:  *)rtlu!  ))iirtn*!rsln])'s  n*!t 
in*:*im*!. 

2.  Analyzing’  Fartnarsliip  Tax  Ilaliirns. 

ii.  Ii*)tli  g*!n*!nil  un*l  limited  partn*!rslii|)s 

ix!j)*)rt  in*:*)m*!  *)n  IR.S  F*)rm  lOti.l.  iiiul  111*: 
partners'  sliar*:  *)i  in*;om*!  is  *:arri*!*l  *)v*!r  t*) 
.Scluuiule  F  ol  IRS  luirm  1040. 

1).  i'll*!  *:r*!*lit*)r  must  r*!vi*!W  IRS  luirm  1005 
to  assess  tlie  vialiility  ol  tlie  lmsin*!ss.  Ihitli 
*i*!])r*!*:iati*)n  ami  *l*!pl*!tion  imiy  lie  a*l*l*!*l 


l)a*:k  t*)  tlie  in*:oni*!  in  projiiirtion  to  tlu: 
*:*)nsimi*!r's  sliare  *)i'  in*;om*!. 

c.  ln*:om*!  iimst  also  lie  r*!*lu*:*!d 
priiportiiinately  liy  tlie  tot.d  iihligations 
payable  by  the  partnership  in  l*!.ss  than  *m*! 
year. 

*1.  Important;  (iash  witlulrawals  Iroin  tlu: 
partnership  may  have  a  severe  negative 
impa*:t  on  the  partn*!rshi|)'s  ahilitv  to 
*;*)ntimi*!  o|)*!ratiiig,  ami  must  he  *:onsi*l*!r*!*l 
in  the  iii*:*mi*!  amdysis. 

II.  Non-Kniploymeiit  Kelahul  (umsumer 
In(;oiiU! 

A.  Alimony,  (ilnid  Snpiiorl,  and 
Mainlananca  Incama  (Witaria.  Alinumy.  *:hil*l 
support,  or  maintenan*;*!  iii*;*)ni*!  may  he 
*;*)nsi*l*!r*!*l  *!ri*!*;tiv*!.  if; 

1.  Paynuints  an:  likely  to  h*:  r*!*;*!iv*!*l 
*;onsist*!ntly  lor  the  first  three  y*!ars  of  the 
mortgage; 

2.  The  *:*)nsimi*!r  pr*)vi*l*:s  the  r*!*]uir*!*l 
*l*)*;um*!ntati*)n,  whi*;h  in(;liid*!s  a  *;opv  of 
the; 

i.  Final  ilivor*;*:  d*!*;r*!*!; 

ii.  Legal  seiiaration  iigreemeiil; 

iii.  Ci*)nrt  *)r*ler;  or 

iv.  Voluntary  iiaymeiit  agreement:  aiul 

3.  Tiie  i.'onsumer  *:an  pr*)vi*l*!  a*:*:*!))tahl*! 
eviilen*:*!  that  jiayments  have  been  r*:*:*!iv*!*l 
*hiriiig  th*!  last  12  m*mths,  sii*:h  as: 

i.  (',an*:*!ll*!*l  *:h*!*:ks; 

ii.  I3*!])osi1  slips; 

iii.  'I'ax  r*!turns;  *)r 

iv.  (aiiirt  r*!*:*)r*ls. 

N*)t*!s: 

i.  I’*!ri*)*ls  less  Ilian  12  immtlis  may  lie 
ac*:*!i)tiil)l*!.  ])r*)vi*l*!*l  tlie  I'.redilor  ciin 
ii*l*!*liial*!ly  *l*)*;iim*!nl  tlie  ])ay*!r’s  aliilily  ami 
willingness  to  iiuike  timely  |)ayni*!nts. 

ii.  (iliild  snp])*)rl  may  lie  "gross*!*!  up” 
im*l*!r  til*!  sain*!  iirovisi*ins  as  mm-taxalil*: 
in*:*mi*!  s*)ur*;es. 

IT  InyasImanI  and  'TrnsI  Incoma. 

1.  Analyzing  IntarasI  and  Diyidands. 

a.  Inl*!r*!sl  ami  *livi*l*!n*l  in*;*)m*!  may  li*: 
ns*!*!  as  long  as  lax  r*!lurns  *)r  ii*:*:*)unt 


slat*!m*!nls  sii])p*irl  ii  lw*)-y*!ar  r*!*;*!!))!  Iiisl*)ry. 
'I'liis  in*;*)ni*!  must  lie  averaged  *)v*!r  111*:  two 
years. 

1).  Siil)tnu:l  any  funds  lluit  an:  *l*!riv*!*l  fr*)ni 
lli*!S*!  s*)iir*:*!s,  ami  ar*:  nupiir*:*!  ibr  tlu:  *:asli 
inv*!slni*!nl.  l)*!lbr*:  *:al*:iilaling  tlie  pr*)j*!*;l*!d 
inl*!r*!sl  *)!'  *livi*i*!n*l  in*:*mi*!. 

2.  'TrnsI  Incoina. 

a.  in*;*mi*!  fr*mi  trusts  may  li*:  u.sed  if 
guiiraiile*!*!.  *:*mstimt  jiiiyments  will  *:*)iitimi*! 
f*)r  at  l*!cist  til*!  first  llir*!*:  y*!ars  of  tlie 
iiuirigage  l*!rm. 

1).  R*!*iuir*!*l  trust  iiicrime  *l*)*;um*!iilali*m 
iii*:lu*l*!s  a  c*)])y  *)f  tlie  'I'rusI  Agr*!*!m*!iit  or 
*)lli*!r  trust*!*!  slal*!m*!nl.  c*)iifirmiiig  111*:: 

i.  Aiiuiuiil  *)f  tlie  trust; 

ii.  l'r*!*pi*!iu;y  ol  *lislriliution;  ami 

iii.  Iluralioii  of  iiaymeiits. 

*:.  'I'rust  a*:*;ounl  fun*ls  may  lie  use*!  hir  tlie 
reipiired  *;asli  invest meiil  if  tlie  *;*)iisum*!r 
provi*l*!s  a*l*!*]ual*!  doctmi*!iitati*)ii  tliat  tlie 
witlidniwal  *)1  funds  will  not  negatively  aff*!*;l 
int;*)m*!.  'I'lie  consumer  may  use  funds  friini 
111*!  trust  a*;*:*)uiit  hir  tlie  r*!*iiiir*!d  *:asli 
investment,  liiit  tlie  trust  in*:om*!  us*:*!  to 
ilelermine  r*!])aym*!iit  aliility  *;amiol  lie 
affect*!*!  negatively  by  its  use. 

3.  Notas  Racaiyahla  Incoma. 

a.  In  order  to  incliul*:  mites  receivalile 
in*:*)m*!  to  *pialify  a  ciinsimier,  lui/slie  must 
provide: 

i.  A  *:o|)y  of  tlie  luile  to  *!slal)lisli  tlie 
;ini*)unl  ami  lengtli  of  iiayment,  and 

ii.  Eviiien*:*!  tliat  lliese  payments  liave  lieeii 
*:*)nsi.sl*!nlly  r*!*;*!iv*!*l  ibr  tlie  last  12  numllis 
lliroiigli  *l*!p*)sit  slijis,  *;;m*:elle*l  cliecks,  or 
tiix  returns. 

1).  if  111*!  *:*)nsuni*!r  is  luit  tlie  iiriginal  jiayee 
on  111*!  note,  th*:  *:r*!*lil*)r  must  *!slahlish  that 
the  *:*msiim*!r  is  luiw  a  luihler  in  *hi*!  *:*)iirs*!, 
ami  able  l*i  enforce  the  n*)!*:. 

4.  Fligihla  Inyasimant  Proparlias. 

F*)I1*)W  111*!  slejis  in  tlu:  lahh:  h*!l*)W  I*) 

*;al*:iilal*!  an  investment  ])roi)*!rly’s  in*:om*!  *)r 
hiss  if  the  jirojiiirty  t*)  he  siihj*!*:l  to  a 
mortgage  is  an  eligible  investment  ])ro])*!rty. 
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Subtract  t  he  montlily  pa  yitient  (PITI )  from  the  montlil-v'  net  rental  income  of  the  subject  | 
property.  i 

i 

Note:  Calculate  the  montlily  net  rental  by  taking  the  grotis  rents,  ami  subtracting  the  25  j 
pei'cen!  reduction  for  vacancies  and  repairs.  I 

Does  t  he  caiculaticni  in  Step  i  'vicld  a  positive  number?  1 

i 

j 

•  if  ye5;  add  the  number  to  the  consvuriefs  montlily  gross  income.  j 

’  If  no,  and  the  calcuiation  yields  a  negative  number,  consider  it  a  recurring  mondilv  j 

L, 

obligatioa.  1 

O’.  Militarv.  (invarnment  Agancv,  and 
Assistanca  Program  Income. 

1.  MiliUiry  Jncoiuo. 

a.  Military  porsoniu!l  not  only  rocoivo  baso 
])ay,  but  oltontiiiKis  arc;  (;ntitl(;(l  to  additional 
lornis  of  pay.  such  as; 

1.  Income;  from  variable;  housing 
allo\vane:e;s; 

ii.  Cilotbing  allo\vane:e;s; 

iii.  flight  or  hazard  pay; 

iv.  Rations:  and 

V.  Profie:ie;ne:y  ])ay. 

b.  Those;  type;s  of  additional  jiay  are; 
£ie;e:e;ptable;  whon  analyzing  a  e.-onsnmor’s 
ine;ome;  iis  long  as  the;  jerobabilitv  of  such  |)av 
to  e:ontimie;  is  vorifioel  in  writing. 

Note::  The;  lax-e;xe;m])t  nature;  of  some;  of  the; 
above;  ])iiyme;nts  shendel  also  be;  e:e)nsiele;re;el. 

2.  VA  iitniofits. 

a.  Dire;e:t  e:om])e;nsation  for  se;rvie:e;-re;liite;el 
elisabilitios  from  the;  De;])artme;nt  of  Ve;te;nms 
Affairs  (VA)  is  ae:e:e;])table;.  |)rovide;d  the; 
eiroditor  re;e;e;ive;s  eloe:nnu;ntation  from  the; 

VA. 

1).  feiiie;atiem  bonofits  nse;el  to  e)ffse;t 
e;eleie;atiem  e;xpe;nse;s  are;  not  ae;e;e;ptable;. 

.1.  (iovornmanl  AssisUinca  Programs. 

;i.  Ine:ome;  re;e;e;ive;el  from  govornmont 
assistane;o  ])re)grams  is  ae:e;e;])table;  iis  long  as 
the;  paying  age;ne;y  jrrovielos  eloe;nnu;ntation 
indic.ating  that  the;  ine;ome;  is  e;xpe;e:te;el  to 
e:e)ntiniio  for  at  le;ast  thre;e;  ye;;irs. 

b.  If  the;  income;  from  gove;rnme;nt 
assistane;e;  programs  will  not  be;  re;e:e;ive;el  for 
at  Ie;ast  thre;e;  ye;ars.  it  may  not  be;  used  in 
epialifying. 

c.  Une;mployme;nt  ine:ome;  must  be; 
eloe:ume;nte;el  for  two  years,  cinel  there;  must  be; 
reasonable  assurance;  that  this  ine;ome;  will 
e:e)ntinue;.  This  re;epnre;me;nt  may  a])ply  to 
sea.so  na  1  e;m  j:  loy  m  e;n  t . 

4.  Moiigago  (]rodit  (Anlificatos. 

cl.  If  a  ge)ve;rnme;nt  entity  subsielize;s  the 
mortgage;  payments  either  through  elire;e:t 
payments  or  tax  rebates,  these  ])ayme;nts  niiiy 
be;  e:onsiele;re;d  as  ae;e;e;i)table;  ine:ome;. 

1).  Either  tv])e;  of  subsidy  mav  be;  adele;el  to 
gross  income,  or  used  elirec.tly  to  offset  the; 
mortgage;  piiyment,  before;  e;ale:ulating  the 
epiidifying  ratios. 

5.  Ilonmoivnorship  Siihsidios. 

a.  A  monthly  subsidy  imiy  be;  tre;ate;el  as 
ine:ome;,  if  a  consumer  is  re;e:e;iving  subsielie;s 
under  the;  bousing  e;hoie:e;  vouelier  home 
ownershi])  ojetion  from  a  jenblie;  bousing 
age;ne:y  (I’llA).  Although  e:ontinuation  of  the; 
home;owne;rshi])  voue;he;r  subsidy  be;ye)nel  the; 
first  ye;ar  is  subje;e;t  to  ('.ongre;ssional 
ajjpropriation,  for  the  jrurjjoses  of 


underwriting,  the  subsidy  will  be;  assume;el  to 
e:e)ntinue;  for  at  least  three;  years. 

b.  If  the;  consumer  is  re;ce;iving  the;  sidrsidy 
elire;e;tly,  the  amount  re;e:e;ive;el  is  tre;ate;el  as 
ine;ome;.  The;  amount  re;e:e;ive;el  may  also  be; 
tre;ale;el  ;is  nontaxable;  ine;ome;  and  be;  “grossed 
up"  by  25  ])e;re:e;nt.  wbie:h  means  that  the; 
amount  of  the;  subsidy,  iilus  25  j)e;re:e;nt  of 
that  sid)siely  may  be;  aelele;d  to  the;  e:e)nsume;r's 
ine:ome;  from  e;m])loyme;nt  and/or  e)the;r 
soure:e;s. 

e;.  Cre;elite)is  may  tre;cit  this  sid)siely  as  em 
“offset"  to  the;  monthly  mortgage;  ])ayme;nt 
(that  is,  re;elue:e;  the;  monthly  mortgage; 
l)ayme;nt  by  the;  amount  of  the;  home; 
ownershi))  assi.st;uu;e;  |)iiyme;nt  he;fore; 
dividing  by  the;  monthly  ine:ome  to  ele;te;rmine; 
the;  |);iyme;nt-te)-ine:ome;  iinel  ele;ht-to-ine:ome; 
nitios).  The;  subsidy  ])ayme;nt  must  not  |)ass 
through  the;  e'.onsume;r’s  hands. 

d.  The;  assistane;e;  |);iyme;nt  must  he;: 

i.  Paid  elireelly  to  the  se;rvie;ing  e;re;dite)r:  or 

ii.  Plae:e;el  in  iin  ae;e:ount  that  only  the 
se;rvie:ing  e:re;elite)r  niiiy  ace:e;ss. 

Note;:  Assistane;e;  jeayments  made  elire;e;tly 
to  the;  e:onsume;r  must  he;  tre;:ite;el  as  ine:ome;. 

D.  H(int(d  Income. 

1.  Analyzing  tin;  Stability  oj  licntal  Income. 

a.  Rent  re;e:e;ive;el  for  |)ro|)e;rtie;s  owne;el  hv 
the;  e;onsume;r  is  ae;e:e;i)tahle;  as  long  as  the; 
e:re;elitor  e:an  doeaiment  the;  stability  of  the; 
re;ntal  ine;e)me;  through; 

1.  A  c.urrent  lease: 

ii.  An  agre;e;me;nt  to  le;ase;.  or 

iii.  .'\  re;ntal  historv  over  the;  |)re;vie)us  24 
months  that  is  fre;e;  of  une;x))laine;el  ga])s 
gre;ate;r  thiin  three;  months  (sue:h  gajjs  e:oidel 
he;  e;x))laine;el  hv  student.  se;ase)md.  or  militarv 
re;nte;rs.  or  |)ro))e;rty  rehabilitation). 

h.  A  se;))anite;  scheehde;  of  real  e;state;  is  not 
re;c]uire;el  for  re;ntal  ])re)|)e;rtie;s  as  long  as  all 
l)ro))e;rtie;s  are;  eloe:ume;nle;d  on  the  Uniform 
Residential  Loan  A])|)lie:atie)n. 

Note:  The;  unele;rwriting  analysis  may  not 
conside;r  rental  ine:ome;  from  emy  |)re)|)e;rly 
he;ing  vae:ate;el  by  the;  consume;r.  e;xe:e;])t  nnele;r 
the;  e:ire;umstane:e;s  ele;se:rihe;el  below. 

2.  Itental  Income  Prom  (lonsmner 
Occupied  Property. 

a.  The;  rent  for  midti])le;  emit  i)ro))c;rty 
whe;re  the;  e;onsume;r  re;siele;s  in  one;  or  more; 
units  and  e;harge;s  re;nt  to  tenants  of  other 
units  may  he;  used  for  e|ualifying  |)ur))e)se;s. 

h.  Proje;e:te;el  rent  for  the;  te;nimt-oe:e;u))ie;el 
units  only  may: 

i.  Be;  e:onsiele;re;el  gross  ine:ome;,  only  iifte;r 
de;elue;ling  vae;ane:y  and  mainte;mme:e;  fae;lors, 
and 


ii.  Not  he;  used  as  a  dire;e:t  offset  to  the; 
mortgage;  payment. 

3.  Income  from  Iloommates  in  a  Single 
Family  Property. 

a.  lne;e)me;  from  roommates  in  a  single; 
family  |)rope;rty  oe:e:u))ie;el  as  the;  c:e)nsume;r’s 
in  imary  re;siele;ne;e;  is  not  ae;e:e;|)tahle;.  Rental 
ine:e)me;  from  he)arde;rs  however,  is  ae;e:e;|)ttihle, 
if  the;  hoarders  are;  re;late;d  by  blood,  marriage, 
or  law. 

h.  The  rental  ine;e)me;  may  he;  e;onsiele;re;el 
e;ffe;e:tive;,  if  shown  on  the;  e:onsume;r’s  tax 
return.  If  not  on  the;  tax  return,  re;ntal  ine;ome; 
jiaiel  hy  the;  hoarder  may  not  he;  used  in 
e]ualifving. 

4.  Documentation  lieqnired  To  Verify 
llental  Income.  Analvsis  of  the;  following 
re;e|uire;el  ele)cnme;ntatic)n  is  ne;e:e;ssary  to  ve;rifv 
all  e:onsunie;r  rented  inexHue;: 

a.  IRS  Eorm  1040  ,Se;he;ehde;  E:  and 

1).  (airre;nt  le;ase;s/re;nted  agre;eme;nts. 

5.  Analyzing  IPS  Form  t()4()  Schednb'  E. 

a.  The;  IRS  Eorm  1040  Se:he;elule;  E  is 

re;eiuire;el  to  ve;rify  eill  n;ntal  ine;ome;. 
13e;])re;e:iation  shown  on  .Se:he;dule;  E  may  he; 
aelele;el  hack  to  the;  net  ine:ome;  or  loss. 

h.  Positive;  re;ntal  ineiome;  is  e:onsiele;re;el 
gross  ine:ome;  for  e|ualifving  |)ur|)ose;s,  while; 
ne;gative  ine;e)me;  must  he;  lre;ale;el  as  a 
recurring  liability. 

e:.  The  creditor  must  confirm  that  the; 
e:e)nsume;r  still  owns  e;ae:h  |)re)))e;rty  listed,  hy 
e:e)m])aring  Sche;elule;  E  with  the;  re;al  esteite 
owned  seedion  of  the;  UREA. 

6.  Using  Current  Leases  To  Analyze  llental 
Income. 

a.  'I’he;  e;onsume;r  c.an  ))roviele;  a  e:urre;nt 
signed  le;ase;  or  other  rental  agreement  for  a 
))ro|)e;rty  that  was  ae;e)nire;el  sine:e;  the;  last 
ine:ome;  tax  filing,  and  is  not  shown  on 
Se:he;elide;  E. 

h.  In  orele;r  to  e:ale;ulate;  the;  re;ntal  ine;e)me;: 

i.  Rf;elne:e;  the  gross  rental  amount  hy  25 
|)e;re;e;nt  for  \'ae;ane;ie;s  and  mainte;nane:e;: 

ii.  Snhtraed  PlTl  and  anv  homeowners 
assoeaation  elue;s:  and 

iii.  A))i)lv  the;  residting  amount  to  ineeome;, 
if  positive;,  or  reeairring  debts,  if  ne;gative;. 

7.  Exclusion  of  llental  Income  I'rom 
Property  Being  Vacated  hy  the  Consumer. 
Underwriters  may  not  consiele;r  any  re;ntal 
ine:ome;  from  a  e:onsnme;r's  |)rine:i))al 
re;siele;ne;e;  that  is  being  vae:ate;el  in  favor  of 
another  ])rine:i|)al  re;siele;ne:e;.  e;xe:e;|)t  under  the; 
conditions  de;se:rihe;d  below: 

Notes: 

i.  This  ijolicy  assure;s  that  a  e:onsume;r 
e;ithe;r  has  suffie:ie;nt  income;  to  make  both 
mortgage;  |)ayme;nts  without  any  rental 
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iiK'.onu;.  or  lias  an  (K|iii(y  |)osition  not  likoly 
lo  nisiill  in  (lofaulting  on  tlio  inort^agi;  on  the 
proiiorly  lM!in{>  vacalod. 

ii.  I'liis  a|)pli(!s  solidly  lo  a  |)riiu;i])al 
nisidonco  lH!inj>  vacalod  in  favor  of  anollior 
principal  rosidonco.  Il  docs  nol  a])|)ly  lo 
oxislinf>  riMilal  projMM'lios  disclosiul  on  Iho 


loan  a])plicalion  and  confirmed  hv  lax 
rclurns  (.Schcidido  E  of  form  IRS  1040). 

a.  Poliev  Hxcuptions  l{ag(ir(lin<i  tiu; 
Hxclusion  of  lianlal  Incomo  Prom  a  Principol 
l{(;Ni(ft!nco  Ifoiiif’  Vacalod  bv  a  (Jonmimor. 

When  a  consiim(!r  vacalos  a  princi|)al 
rosidonco  in  favor  of  anollior  principal 


rosidonco.  Iho  ronlal  income!,  rodiicod  by  llio 
a])proprialo  vai:ancy  faclor.  may  b(! 
considorod  in  Ibo  inidor\vriliii}>  analysis 
iiiidor  llio  circmnslanc(!s  lisU!d  in  llu!  lablo 
bolow. 


Exception 

1  Description  | 

Relocations 

: 

i 

1 

i  The  cor.sunicr  is  relocating  with  a  new  empioyei,  or  beiiig  transfent.d  by  1 
j  the  current  emplover  to  an  area  not  v/ithin  reasonable  and  locally- 
1  recognized  commuting  distance. 

1 

! 

j  A  properly  executed  lease  agreement  (that  is,  a  lease  signed  by  the 

1  consumer  and  the  lessee;  of  at  least  one  year' s  duration  after  the  loan  is 

1  closed  is  icGiiired. 

j 

1 

j  Note:  Underwiiteis  should  also  obtain  evidence  of  the  secunry  deposit 

1  and' or  evidence  theilrst  month's  rentwaspaid  to  the  homeowner. 

Sufficient  Equiw 

j  The  consumer  has  a  loan-to-value  ratio  of  "'5  percent  or  less,  as  detemiined  | 

in  Vacated 

1  either  by:  | 

i  Propeny 

1  •  .•H.  cunent  i  no  more  tlun  six  moiitlis  old)  residential  appraisal,  or  j 

i 

i 

I  •  Comparing  the  unpaid  principal  balance  to  the  original  sales  price  of  the  j 

i 

i 

1  propeny. 

1 

I 

1 

j  Note:  The  appraisal  in  addition  to  using  forms  Fannie  Mae  i004’Treddie 
■  Mac  70,  may  be  an  exterior-only  appraisal  using  formFannie  Mae/'f  reddie 
!  Mac  2055.  and  for  condominium  units,  form  Fannie  Mae  1075  Freddie 

1  Mac  466, 

E.  \’on  Taxahio  and  Projoctod  Incomo. 

1.  Typos  of  \’on  Taxaldo  Incomo. 

(^orlain  lyp(!s  of  ro<>iilar  incomo  mav  nol  b(! 

snbjoci  lo  Fiitloral  lax.  .Such  Ivpos  of 
nonlaxabb!  incomo  includo: 

a.  Sonio  jiorlion  of  .Social  Socurily.  sonio 
I’odoral  <>ovornmonl  oniployoo  roliromonl 
incomo.  Railroad  Roliniinonl  Honofils.  and 
sonio  .Slalo  <>ovornnionl  roliromonl  incomo: 

I).  Corlain  Ivpos  of  disabililv  and  |)ul)lic 
assislanco  jiaymonls: 

c.  (liild  snp])orl: 

d.  Mililary  allowancos;  and 

o.  Olhor  incomo  dial  is  docunionlod  as 
being  iixoin])!  from  Federal  income  laxos. 

2.  Addin"  Xon  Taxahio  Incomo  lo  a 
(lonsnmor's  Ciross  Incomo. 

a.  Tbo  amoinil  of  conliniiing  lax  savings 
allribiilod  lo  n!gnlar  incomo  nol  snbjoci  lo 
Federal  laxos  may  bo  added  lo  Ibo 
c:onsnni(!r's  gross  incoiiK!. 

I).  Tbo  ])ort;onlago  of  non  laxabb!  incomo 
dial  may  Ix!  acbbul  cannol  oxcood  llio 
ap|)ro|)rialo  lax  rale  for  die  incomo  amounl. 
Addilional  allowancos  for  d(!|)ond(!nls  an!  nol 
acc(!plablo. 

c.  Tbc!  cn!dilor: 

i.  Musi  dociinioni  and  siipporl  Ibo  amounl 
of  incomo  gross(!fl  uji  for  any  non-laxablo 
incomo  sourci!.  and 

ii.  .Siionld  u.so  lIu!  lax  rale  used  lo  calcidalo 
die  consiimor’s  Iasi  voar’s  incomo  lax. 


Nolo:  If  llu!  consunior  is  nol  r(!(|uirod  lo  fill! 
a  F(!d(!ral  lax  ri!lurn.  IIh!  lax  ralo  lo  usi!  is  2o 
p(!rconl. 

:f.  Analyzing  Projoclod  Incomo. 

a.  Froj{!clod  or  bypodi(!lical  incoiiK!  is  nol 
accoplablo  for  cpialifying  purpos(!s.  Ilow(!V(!r. 
(!xc(!i)lions  are  |)(!rmillod  for  incomo  from  Ibo 
following  sources: 

i.  (xisl-of-living  adjuslm(!nls: 

ii.  Porfornianco  raises;  and 

iii.  I3onus(!s. 

1).  For  die  above!  oxe:oi)lie)ns  lei  ap])ly.  die! 
ine:e)nie!  iiiusl  bo: 

i.  Ve!rifie!el  in  wriliiig  bv  llio  i!ni])le)vor;  ;mel 

ii.  .Se:be!elule!il  lo  bi!gin  williin  fiO  elays  of 
loan  e:le)sing. 

4.  ProjocI  Incomo  for  Now  Job. 

a.  Frojoe:li!el  ine:onie!  is  ai:i;e!|)lal)li!  for 
e|ualifying  purposeis  for  a  e:e)nsunii!r 
se:be!elule!el  lei  slail  a  ne!W  job  williin  (iO  ebiys 
of  loan  e:le)sing  if  lliore!  is  a  guaranle!i!el.  nem- 
re!voe:al)lo  e:onlrai:l  for  e!ni|)loymonl. 

1).  rill!  i:ri!elile)r  musl  ve!rify  lluil  Ibi! 
e:onsiinie!r  will  bavi!  suffie:ii!nl  ine:omo  or  e:asb 
re!se!rvi!s  lo  su|)porl  Ibo  inorlgagi!  paymi!nl 
ami  ;my  olbor  obligalions  b(!lwoon  loan 
e:le)sing  ;mil  llii!  sl.irl  of  e!ni|)le)ymi!nl. 
Fxample!s  of  ibis  ly|)i!  of  se:i!n;irio  ;iro  le!ae:be!rs 
wboso  e:e)nlnie:ls  bi!gin  wilb  Ilii!  ne!W  si:bool 
ye!ar.  or  |)bysie:ians  bi!ginning  a  ri!siele!ne:y 
afle!r  Ibo  loan  c:lose!s  lad  uneli!r  Ibis  e:ale!ge)rv. 

c.  Till!  loan  is  nol  eligible!  for  i!nelorsi!nii!nl 
if  dll!  loan  e:losos  more  Ilian  00  elays  beeforo 
die  e:onsumi!r  slarls  Ibo  nenv  job.  To  be! 


i!ligiblo  for  e!nele)rse!nie!nl.  die  e:re!elile)r  musl 
oblaiii  from  llio  e:onsumi!r  a  jiiiy  slid)  or  olbor 
ae:e:e!j)l;iblo  i!vieli!ne:e!  inilie:aling  Ibid  bo/sbe! 
lias  slarloel  llio  now  job. 

III.  (lonsunior  Liabilities:  Rociirring 
Obligations 

1.  Typos  of  Uocnrrin"  Obligalion.  Ri!e:iirriiig 
obligalions  ine:luelo: 

a.  All  inslallmont  loans; 

1).  Revolving  e;barge!  ae:i:e)unts: 

e:.  Real  osl.ito  loans: 

el.  Alimony: 

o.  Oliilil  supiiorl:  iiiiei 

f.  Olbor  e:onlinuiiig  obligalions. 

2.  DobI  lo  Incomo  UaUo  Compnialion  for 
Roenrrin"  Obligalions. 

:i.  Tbo  e:roilite)r  musl  ineiluelo  Ibo  following 
wbon  i:oniputing  tbo  elobl  to  ini:e)nie!  ratios  for 
re!e:urring  obligeilions; 

i.  Monibly  bousing  ox|)onse!:  anel 

ii.  Ailililional  re!e:urring  e:barge!s  oxtoniling 
Ion  niemtbs  or  inoro,  sue:ii  eis 

il.  Piiymonls  on  iiistallmont  ae;e:onnls; 

1).  Obilel  su])porl  or  se!])iinile!  niainlonani:e! 
Iiiiymonls; 

e:.  Roveilving  ae:e:ounls:  anel 
el.  Alimony. 

1).  Diibts  lasting  loss  Iban  lem  moiilbs  musl 
be!  ine:luele!el  if  tlu!  amemnt  eif  the!  ele!bl  idfe!e:ts 
die!  e:e)nsunie!r’s  abilily  tei  pay  die!  mortgage! 
eluring  tbo  meintbs  inime!eliale!ly  aftor  leiiiii 
e:le)sing.  os|)e!e:ially  if  Ibo  e:onsumor  will  liiivo 
liniiloel  eir  nei  e:iisb  as.sots  afle!r  leian  e:le)sing. 
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Note:  Monllily  jiavnunits  on  nivolving  or 
o|)(!n-(!n(l(Ml  accounts,  nigardloss  oi  tlio 
balance,  an;  coiinliul  as  a  liability  tor 
(|naliryin{>  purposes  even  it  tin;  account 
ai)])(!ars  likely  to  lx;  ])ai(l  ott  within  10 
inontbs  or  less. 

a.  navoJvin}’  Accoiml  Monthly  Payincnl 
(Jalciildtinn.  It  the  cnidit  r(!|)ort  shows  any 
revolvin{>  ac:counts  with  an  outstanding 
balance!  Init  no  s|)ecitic  ininiinuin  inonthly 
])ayinent,  the  ])ayinent  must  be  calculatiul  as 
the  gnsiter  ot: 

a.  5  percent  otthe  balance;  or 

b.  .SIO. 

Note:  It  the  actual  monthly  |)ayment  is 
documented  trom  tlu;  creditor  or  the  creditor 
obtains  a  co]n'  ot  the  current  statement 
rellecting  the  monthly  jjayment,  that  amount 
may  be  used  tor  cpialitying  pur])oses. 

4.  Iloduclion  of  Alimony  Pnyimmt  for 
Qualifying  Ratio  Calculation.  Since  there  are 
tax  consequences  ot  alimony  payments,  the 
cnnlitor  may  choose  to  treat  the  monthly 
alimony  obligation  as  a  reduction  trom  tlu; 
consumer’s  gross  income  when  calculating 
(pialitying  ratios,  rather  than  treating  it  as  a 
monthly  obligation. 

IV.  (Consumer  Liabilities:  (Contingent 
Liability 

1.  Definition:  Contingent  Liability.  A 
contingent  liability  exists  when  an  individual 
is  held  responsible  tor  ])ayment  ota  debt  it 
anotlmr  ])arty.  jointly  or  severally  obligated, 
delaults  on  the  payment. 

2.  Apiilieation  of  Contingent  Liability 
Policies.  'I’he  contingent  liability  polici(!s 
described  in  this  to])ic  apply  unless  the 
consnnuir  can  provide;  conclusive  (;vidence 
trom  the  debt  holder  that  there  is  no 
])ossibility  that  the  d(;ht  liold(;r  will  j)ursue 
d(;ht  collection  against  him/her  shoidd  the 
oth(;r  parly  d(;tault. 

3.  Contingent  Liability  on  Mortgage 
Assumptions.  (Contingent  liability  must  he 
consider(;d  when  the  consum(;r  remains 
ohligat(;d  on  an  outstanding  hllA-insured, 
VA-guaranteed,  or  conventional  mortgage 
secured  by  |)ro])(;rty  that; 

a.  lias  been  sold  or  traded  within  the  last 
12  months  without  a  release  ot  liahilitv.  or 

1).  Is  to  he;  sold  on  assumption  witlu)ut  a 
rel(;ase  ot  liability  being  obtained. 

4.  Exemption  Prom  Contingent  Liability 
Policy  on  Mortgage  Assumptions.  When  a 
mortgage  is  assumed,  contingent  liabilities 
ne(;d  not  he  considered  it  the: 

a.  Originating  creditor  ot  tin;  mortgage 
being  underwritten  obtains,  trom  the  servicer 
otthe  assumed  loan,  a  payment  history 
showing  that  the  mortgage  has  he(;n  current 
during  the  previous  12  months,  or 

1).  Value  otthe  ])rop(;rty.  as  estahlish(;d  by 
an  a])|)raisal  or  tin;  sales  ))rice  on  the  IIUD- 
1  Settlement  .Statem(;nt  trom  the  sale  otthe 
pro])(;rty,  r(;sults  in  a  loan-to-value  (LTV) 
ratio  ot  75  ])(;rc(;nt  or  l(;ss. 

.'i.  Contingent  Liability  on  Cosigned 
Obligations. 

a.  (Contingent  liability  applies,  and  the  debt 
must  he  included  in  the  underwriting 
analvsis,  it  an  individual  applying  tor  a 
mortgage  is  a  t;osignei7co-ohligor  on: 

i.  A  car  loan; 

ii.  A  stud(;nt  loan; 

iii.  A  mortgage;  or 


iv.  Any  other  obligation, 
h.  It  the  creditor  obtains  documented  proot 
that  the  primary  obligor  has  he(;n  making 
r(;gular  paym(;ut.s  during  the;  ])revious  12 
months,  and  do(;s  not  have  a  historv  ot 
delin(|uent  |)ayments  on  the  loan  during  that 
time;,  the  i)ayment  do(;s  not  have  to  he 
includ(;d  in  the;  consumer's  monthiv 
obligations. 

V.  (Consumer  Liabilities:  Projected 
Obligations  and  Obligations  Not  (Considered 
Debt 

1.  Projected  Obligations. 

a.  Debt  paym(;nls,  such  as  a  student  loan 
or  halloon-payment  note  .schedid(;d  to  begin 
or  come  due  within  12  months  ot  the 
mortgage  loan  closing,  must  be  includ{;d  by 
the  creditor  as  anticipated  monthly 
obligations  during  the  und(;rwriting  analysis. 

b.  Debt  jjaymenls  do  not  have  to  be 
classiti(;d  as  jjrojected  obligations  it  the 
c:onsnmer  jjrovides  written  evidence  that  the 
debt  will  be  deterred  to  a  jjeriod  outside;  the 
12-month  timetrame. 

c.  13alloon-|)ayment  notes  that  t;ome  due 
within  one  year  ot  loan  closing  must  he; 
considered  in  the  underwriting  analysis. 

2.  Obligations  Not  Considered  Debt. 
Obligations  not  considered  debt,  and 
theretore  not  subtracted  trom  gross  inconu;, 
include; 

a.  I'’(;deral,  State;,  emel  le)e:al  taxe;s; 

1).  I''e;ele;ral  Insuraneie;  (Ce)ntrihutie)ns  Ae;t 
{I'KCA)  e)r  other  re;tire;me;nt  e:ontributie)ns, 
sue;h  as  401  (k)  ae;e:ounts  (ine:lueling 
re;payme;nt  e)t  elebt  se;e:ure;el  bv  the;,se;  tunels): 
e:.  (Ceemmuting  e;e)sts; 
el.  Unieen  elue;s; 

e;.  0])e;n  ae:e;e)unts  with  ze;re)  b:dime:e;s; 
t.  Autemiatie:  ele;elue:tie)ns  te;  savings 
ae:e:e)unts: 

g.  (Chile!  e;are:  anel 

h.  Veeluntary  ele;elue:tie)ns. 

0.  In  Su])ple;me;nl  I  te;  Part  1020 — Otticial 
Inte;ri)re;tatie)ns: 

A.  llnele;r  Section  I()2(i.25 — Record 
Retention: 

i.  Uneler  25(al  Cenerai  rule,  paragniph  2  is 
re;vise;el. 

ii.  Se;e:lie)n  2.5(c)  Records  related  to  certain 
requirements  for  mortgage  loans,  25(c)(3) 
Records  related  to  minimum  standards  for 
transactions  secured  by  a  dw  elling,  anel 
paragraphs  1  anel  2  are;  aeleled. 

B.  The;  he;aeling  te)r  Se;e:lie)n  1020.32  is 
re;vise;el. 

(C.  Uneler  re;vise;ei  Section  1025.32: 

i.  Uneler  32(b)  Definitions: 
a.  Paragraph  32(b)(  1)  and  peiragraph  1  are; 
iielele;el. 

h.  Unele;r  IMragrapb  32(h)(I)(i).  ])iiragni|)h  1 
is  reviseel. 

e:.  Paragraph  32(b)( I  )(i)(R)  nnd  i)aragni|)h  1 
iire;  aelele;el. 

el.  Paragraph  32(b)( I  )(i)(C)  and  |)aragraphs 
1  anel  2  are;  aelele;el. 

e.  Paragraph  32(b)(  1  )(i)(D)  anel  piiragra|)hs 
1,  2,  3,  anel  4  are;  aelele;el. 

t.  Paragraph  32(h)(1)(i)(E)  ;\nd  jxiragraphs 
1,  2.  emel  3  are;  aelele;el. 

g.  Paragraph  32(b)(  1  )(i)(F)  and  piiragra]jhs 
1  anel  2  are;  aeleleel. 

h.  Uneler  Paragraph  32(b)( I )(ii).  paragraphs 
1  anel  2  are;  reviseel  ;mel  paragni|)hs  3  anel  4 
are;  aeleleel. 


i.  Paragraph  32(b)(  1 )( iii )  mnl  panigraj)!!  1 
are;  aeleleel. 

j.  Uneler  Paragraph  32(b)( I  )(iv).  paragraph 
1  is  re;vise;el  anel  pciragra|)hs  2  anel  3  are; 
aelele;el. 

k.  32(b)(3)  Rona  fide  discount  point. 
32(b)(3)(i)  Closed-end  credit,  anel  p<iragra])h  1 
are;  aelele;el. 

l.  32(b)(4l  'Lota!  loan  amount.  32(b)(4l(il 
Closed-end  credit,  anel  paragra])h  1  are; 
aelele;el. 

III.  32(b)((})  Prepayment  penalty  and 
jiaragraphs  1  anel  2  are;  aeleleel. 

D.  Section  1020.43 — Minimum  Standards 
for  I'ransactioiis  Secured  by  a  Dwelling  is 
aelele;el. 

The  revisiems  and  aelelitions  reael  as 
Iblleiws: 

Supplement  I  to  Part  1020 — Olllcial 
Interpretation.s 
***!*:  * 

Subpart  D — Miscellaneous 

***** 

Section  1 026.2.5 — Record  Retention 

25(al  Cenerai  rule. 
***** 

2.  .Methods  of  retaining  e.yidence.  Aelee|uate 
e;viele;ne:e;  eit  e:e)mi)liane;e;  eleiees  neit  nee:e;ssarilv 
mean  ae:tual  jiaper  e:e)pie;s  eit  elise;losure; 
stale;me;nls  eir  either  business  re;e:eirels.  The; 
e;viele;ne;e;  may  be;  re;taineel  by  any  me;the)el  that 
re;pre)elue:e;s  re;e:e)rels  ae:e:urate;lv  (ine.lueling 
e:e)mpute;r  preigrams).  Unle;s.s  e)the;rwise; 
ri;epnre;el.  the;  e:re;elite)r  ne;e;el  re;tain  einly 
eneiugh  inteirniiitiem  tei  re;e:onstrue;t  the; 
re;epnri;el  elise:le)sure;s  eir  either  re;e:eirels.  Thus, 
teir  exanqilei,  the;  e:re;eliteir  ne;e;el  neit  re;t!un  e;ae;h 
ei|ie;n-e;nel  iie;rieielie;  statement,  sei  leing  as  the; 
s]ie;e;itie;  inteirmatiein  ein  e;ae;h  state;me;nt  e:an 
be;  re;trie;ve;ei. 

***** 

25(cl  Records  related  to  certain 
ivquirements  for  mortgage  loans. 

25(c)(3)  Records  related  to  minimum 
standards  for  transactions  secured  by  a 
dwelling. 

1.  Eyidence  of  compliance  with  repayment 
ability  proyisions.  A  e;re;eliteir  must  retain 
e;viele;ne:e;  eit  e;eimpliane:e;  with  §  1020.43  teir 
three  yeiars  alter  the;  elate;  eit  ceinsummatiein  eit 
a  e;einsume;r  creelit  transaeitiein  e:eive;reel  by  that 
se;e;tiein.  (Se;e;  e:eimmeait  2.3(e;)-2  tor  guielane:e 
ein  the;  re;te;ntiein  eit  e;viele;ne:e;  eit  e;eimpliane:e 
with  the;  re;e]uire;me;nt  tei  eitter  a  e:onsume;r  a 
leian  witheiut  a  pre;]iayme;nt  ]ie;nalty  uneler 
§  1020.43(g)(3).)  It  a  e:re;eliteir  must  verity  anel 
eleie:ume;nl  inteirmatiein  useel  in  imeleirwriting 
a  transae:tiein  suhje;e;t  tei  §  1020.43,  the; 
e;re;eliteir  shall  re;lain  e;viele;ne:e;  suttie;ie;nl  tei 
eli;meinslrate;  e;eimpliime:e;  with  the; 
eleie:ume;ntatiein  re;eiuire;me;nts  eit  the;  rule. 
Altheiugh  a  e:re;elileir  ne;e;el  mil  reilain  aeiliuil 
paper  e:eipie;s  eit  the;  eleieiumentatiein  use'el  in 
unele;rwriting  a  lransae:tiein  suhje;e:l  lei 
4}  1020.43,  lei  e:eim]ily  with  §  1020.2.t(c)(3).  the; 
e:re;elileir  must  he;  able;  tei  re;]ireiehie:e;  sue;h 
re;e:eirels  ae:e:urale;ly.  For  example,  it  the 
e:re;elileir  useis  a  e:einsume;r's  Internal  Keivenue; 
Servie;e  (IRS)  Feirm  \V-2  to  verity  the 
e:einsumer’s  ine:eime;,  the  e:re;eliteir  must  be  able; 
to  re;preielue:e  the;  IRS  keirm  \V-2  itsell,  anel 
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not  monily  Iho  iiic:oino  inlbrinalion  that  was 
coiitaiiKul  ill  IIk;  ibrni. 

2.  Dwellinf’-seciirad  Irdnsaclions  and 
pivpaynwni  pnnaltias.  II  a  transaction 
c()vi;n!(l  by  §  H)2(».43  lias  a  |)ro])a\'nu;nt 
lionalty.  tlu:  creditor  must  maintain  records 
tliat  document  that  tlie  creditor  coinjilied 
witli  nHiuirements  I'or  olTering  tlie  c:onsnmer 
an  alternative  transaction  that  does  not 
inednde  a  prepayment  penalty  under 
S  U)2().43(}>)(3),  (4),  or  (.')).  However,  the 
creditor  need  not  maintain  records  that 
document  compliance  with  those  jirovisions 
il  a  transaction  is  consummated  without  a 
prepayment  jienally  or  if  the  creditor  and 
consumer  do  not  consummate  a  covered 
transaction.  If  a  creditor  offers  a  transaction 
with  a  prepayment  penalty  to  a  consumer 
through  a  mortgage  broker,  to  evidence 
compliance  with  S  1()2I>. 43(g)(4)  the  creditor 
should  retain  evidence  of  the  alternative 
covered  transaction  presented  to  the 
mortgage  broker,  such  as  a  rate  sheet,  and  the 
agreement  with  the  mortgage  broker  required 
by  S102().43(g)(4)(ii). 

"k  if  ii  ii  if 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

k  *  k  *  k 

Section  1026.32 — Hncjiiiivinnnts  for 
I Ugh-(',ost  Mortgoaes 
***** 

3211))  Dafinilions. 

Paragraph  32(h){  1 ). 

1.  Knon  n  at  or  hnlortt  consammalion. 
.Section  1()2(). 32(h)(1)  includes  in  points  and 
fees  for  closed-end  credit  transactions  those 
items  listed  in  S  l()2ti.32(h)(l  )(i)  througli  (vi) 
tliat  are  known  at  or  before  c:onsmnmation. 
The  following  examples  clarify  how  to 
determine  wliether  a  charge  or  fee  is  known 
at  or  hefore  consummation. 

i.  Ganaral.  In  general,  a  charge  or  fee  is 
"known  at  or  hefore  consummation"  if  the 
creditor  knows  at  or  hefore  consummation 
that  the  charge  or  foe  will  he  imposed  in 
coniHH:tion  with  the  transaction,  even  if  tlie 
charge  or  fee  is  scheduled  to  he  jiaid  after 
consununatioii.  Thus,  for  exani|)le,  if  the 
creditor  charges  the  consumer  .S4I)0  for  an 
a])|)raisal  conducted  hv  an  affiliate  of  the 
creditor,  the  .S4l)t)  is  included  in  ]Kunts  and 
fees,  even  if  the  consumer  finani;es  it  and 
repays  it  over  the  loan  term,  because  the 
creditor  knows  at  or  hefore  t:onsmumation 
that  the  charge  or  fee  is  imposed  in 
connection  with  the  transaction.  Uy  contrast, 
if  a  cretlitor  does  not  know  whether  a  cdiarge 
or  fee  will  he  imposed,  il  is  not  included  in 
points  and  fees.  For  exainjile.  charges  or  fees 
that  the  creditor  may  impose  if  the  consumer 
seeks  to  modify  a  loan  after  consummation 
are  not  included  in  ])oinls  and  fees,  because 
the  creditor  does  not  know  at  or  hefore 
consummation  whether  the  consumer  will 
seek  to  modify  the  loan  and  therefore  iiuair 
the  fees  or  dunces. 

ii.  Pivpayinant  pitnallias.  Nolwilhslanding 
the  guidance  in  conuneni  32(h)(l  )-l.i,  under 
S  1()2h.32(h)(l)(v)  the  maximum  iirejiavnienl 
penalty  that  may  he  charged  or  collected 
under  the  terms  of  the  mortgage  loan  is 
included  in  jioints  and  fees  hecause  the 


amount  of  the  maximum  preiiayment  ])enally 
that  may  he  charged  or  collected  is  known  at 
or  hefore  consunuualion. 

iii.  Carlain  morlgago  and  crodit  insurance 
l)r(nniinns.  Nolwilhslanding  the  guidance  in 
conuneni  32(h)(1)-l.i,  under 
§  1t)2(i.32(h)(l)(i)((3(l)  and  (iii)  premiums 
and  charges  for  private  mortgage  insurance 
and  credit  insurance  that  are  pavahle  after 
consummation  are  not  included  in  points 
and  fees,  even  if  the  amounts  of  such 
premiums  and  charges  are  known  at  or  hefore 
consummation. 

Paragraph  32lhll  I  Hi). 

1.  General.  .Section  ll)2ti.32(h)(1)(i) 
includes  in  the  total  "iioinls  and  fees”  items 
included  in  the  finance  cdiarge  under 
S  1()2().4(a)  and  (h).  However,  certain  items 
that  may  he  ineduded  in  the  finance  chai-ge 
are  excluded  from  ])oinls  and  fees  under 
§  l((2().32(h)(1)(i)(,'\)  through  (F).  Items 
excluded  from  the  finance  charge  under  other 
Jirovisions  of  §  11)20.4  are  not  included  in  the 
total  points  and  fees  under  S  1020.32(t))(l  )(i). 
hut  may  he  included  in  points  and  fees  under 
§  l()20.32(h)(1  )(ii)  through  (vi).  To  illustrate: 

A  fee  inqiosed  by  the  creditor  for  an 
ajipraisai  |)erfornied  by  an  enijiloyee  of  the 
creditor  meets  the  definilioii  of  "finance 
chaige"  under  §  1020. 4(a)  as  "any  charge 
payable  directly  or  indirectly  by  the 
consumer  and  imposed  directly  or  indirectly 
by  the  creditor  as  an  iiu:idenl  to  or  a 
condition  of  the  extension  of  credit.” 

1  lowever,  1020.4(c)(7)  specifies  that 
apjiraisal  fees  are  not  included  in  the  finance 
chai'ge.  A  fee  imposed  hv  the  creditor  for  an 
apjiraisal  performed  by  an  employee  of  the 
creditor  therefore  would  not  he  iiuiluded  in 
the  finance  charge  and  would  not  he  counted 
in  points  and  fees  under  H)20.32(h)(l  )(i). 
.Section  1020.32(h)(1  )(iii).  however,  ex|iresslv 
includes  in  |)oinls  and  fees  items  listed  in 
S  1020.4(c)(7)  (including  apjiraisal  fees)  if  the 
creditor  receives  compensation  in  connection 
with  the  charge.  A  creditor  would  receive 
t:ompensation  for  an  apjirai.sal  performed  by 
its  own  employee.  Thus,  the  appraisal  fee  in 
this  example  must  he  inc:luded  in  the 
calculation  of  jioiiils  and  fees. 

Paragraph  32lh)(1)(i)(B}. 

1.  Federal  and  Stale  mortgage  insurance 
ineminms  and  gnaranlv  fees.  Under 
§  1020.32(h)(1  )(i)(I1),  mortgage  insurance 
premiums  or  guaranty  fees  in  connection 
with  a  Federal  or  .Stale  agency  jirogram  are 
exc;hided  from  points  and  fees,  even  though 
they  are  included  in  the  finance  charge  under 
§  1020.4(a)  and  (h).  For  example,  if  a 
consumer  is  reejuired  to  pav  a  .S2,000 
mortgage  insurance  jiremium  fora  loan 
insured  by  the  Federal  Housing 
Administration,  the  .$2.0t)t)  must  lx;  included 
in  the  finance  cluirge  hut  is  not  counted  in 
points  and  fees.  .Similarly,  if  a  consumer  pays 
a  2  iierccml  funding  fee  for  a  loan  guaranteed 
by  the  l)..S.  Department  of  Veterans  Affairs  or 
through  the  U..S  Deiiarlment  of  Agriculture’s 
Rural  Develojimenl  .Single  Family  Housing 
(Juaranleed  Loan  Program,  the  fee  is  included 
in  the  financ;e  charge  hut  is  not  included  in 
jioints  and  fees. 

Paragraph  32(h)(  1  KiflG). 

1.  Private  mortgage  insurance  preminms.  i. 
Payable  a  fter  consummation.  Undcu' 

§  1020.32(h)(1  )(i)(C)(  J),  private  mortgage 


insurance  jiremiums  payahh;  after 
consummation  are  exc;luded  from  points  and 
fees. 

ii.  Payable  at  or  hefore  consummation.  A. 
General.  Under  S  1020.32(h)(1  )(i)((;)(.^). 
jirivale  mortgage  insuranc;e  |)remiums 
payable  at  or  hefore  consummation  (i.e., 
single  or  uji-fronl  premiums)  may  he 
excluded  from  jioints  and  fees,  even  though 
they  are  included  iu  the  finance  charge  under 
S  1()2().4(a)  and  (h).  However,  the  jiortion  of 
the  premium  that  exceeds  the  amouul 
jiayahle  under  jiolicies  in  effect  at  the  lime 
of  origination  under  section  203(c)(2)(A)  of 
the  National  Housing  Act  (12U..S.(;. 

1 70t)(c)(2)(A))  is  included  in  points  and  fees. 
To  determine  whether  any  iiorlion  of  the 
premium  exceeds  the  amount  pavahle  under 
|)olicies  in  effect  at  the  time  of  origination 
undei'  section  2()3(c)(2)(A)  of  the  National 
Housing  Act,  a  creditor  references  the 
premium  amount  that  would  he  jiayahle  for 
the  trausaclion  under  that  Act,  as 
imjilemented  by  ajijilicahle  regulations  and 
other  written  authorities  issued  by  the 
Federal  Housing  Atlminislration  (such  as 
Mortgagee  Letters),  even  if  the  transaction 
would  not  (jualify  to  he  insured  under  that 
Act  (including,  for  examjile,  hecause  the 
jirincijial  amount  exceeds  the  maximum 
insurable  under  that  Act). 

IL  i\’nn-refnndal)Ie  premiums.  To  (jualify 
for  the  exclusion  from  jioints  and  fees. 

Jirivale  mortgage  insurance  jiremiums 
Jiayahle  at  or  hefore  consunuualion  must  he 
nxjiiired  to  he  refunded  on  a  jiro  rata  basis 
and  the  refund  must  he  automatically  issued 
ujion  notification  of  the  satisfaction  of  the 
underlying  mortgage  loan. 

(;.  Example.  Assume  that  a  .S3.l)l)t)  jirivate 
mortgage  insurance  jiremium  charged  on  a 
closed-end  mortgage  loan  is  jiayahle  at  or 
hefore  closing  and  is  rexjuired  to  he  refunded 
on  a  jiro  rata  basis  and  that  the  refund  is 
automatically  issued  iqion  notification  of  the 
satisfaction  of  the  underlying  mortgage  loan. 
Assume  idso  that  the  maximum  jiremium 
allowahle  under  the  National  Housing  Act  is 
.S2,()()0.  In  this  case,  the  creditor  couhl 
exclude  .S2. ()()()  from  jioints  and  fees  hut 
would  have  to  include  the  Si  .000  that 
exceeds  the  allowahle  jiremium  under  the 
National  i  lousing  Act.  However,  if  the  $3,000 
Jirivale  mortgage  insurance  jiremium  were 
not  reejuired  to  he  refunded  on  a  jiro  rata 
basis  or  if  the  refund  were  not  automatically 
issued  ujion  notification  of  the  satisfaction  of 
the  underlying  mortgage  loan,  the  entire 
.S3.000  Jiremium  would  he  included  in  jioints 
and  fees. 

2.  .Method  of  paving  private  mortgage 
insurance  preminms.  The  jiorlion  of  any 
Jirivale  mortgage  insurance  jiremiums 
Jiayahle  at  or  hefore  consummation  that  does 
not  (jualify  for  an  exclusion  from  jioiuls  and 
fees  under  §  102li.32(h)(l)(i)((;)(2)  must  he 
included  in  jioints  and  fees  for  jiurjioses  of 
<}  1l)2li.32(h)(l)(i)  whether  jiaid  in  cash  or 
financed  and  whetluu’  the  insurance  is 
ojilional  or  ixKjuired. 

Paragraph  32(hj(  I  )(i)IDI. 

1 .  Gharges  not  retained  by  the  creditor, 
loan  originator,  or  an  a  ffiliate  of  either.  In 
general,  a  creditor  is  not  rerjuired  to  count  in 
Jioints  and  fees  any  bona  fide  third-jiarty 
charge  not  retained  by  the  creditor,  loan 
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origiiialor,  or  an  aitilialo  of  oillua'.  l''or 
(!xani])l(!,  if  l)ona  lido  cliargos  aro  ini))os(!(l  by 
a  lliir(l-|)artv  sidtloniont  agcail  and  aro  nol 
nitainod  by  lln;  cixidilor.  loan  originator,  or  an 
affiliato  of  oitluir,  Ibosi;  (:barg(!S  aro  not 
incindcal  in  points  and  foos,  (!Von  if  llioso 
cbargos  an;  iiu:lnd(;d  in  llio  finanoo  oliargo 
nndor  §  H)2(). 4(a)(2).  TIk!  lorm  loan  originator 
lias  Ibo  saino  moaning  as  in  §  l()2f).3()(a)(1 ). 

2.  Privato  morlgof’o  insurancv.  Tho 
oxcinsion  for  bona  lido  Ihird-partv  cbargos 
not  nitainod  by  tlio  creditor,  loan  originator, 
or  an  affiliato  of  oithor  is  liniitod  bv 

t?  1()2f).:t2(b)(1)(i)(t3  in  tlio  gonoral  dofinition 
of  "points  and  focis.”  Soction 
102(i.;t2(b)(1)(i)((3  rociniros  inclusion  in 
lioinis  and  foos  of  |)roininms  or  other  charges 
|)ayablo  at  or  before  consummation  for  any 
privato  guaranty  or  insurance  jirototding  tho 
c:roditor  against  tho  consnmor’s  dofanit  or 
other  credit  loss  to  tho  extent  that  tho 
liromiuni  or  charge  oxccukIs  tho  amount 
]jayahlo  nndor  ]j(diclos  in  effect  at  tho  time 
of  origination  under  soction  203(c)(2)(A)  of 
tho  National  Housing  Act  (12  U..S.(:. 
1709(c)(2)(A)).  'I’lioso  prominms  or  charges 
must  also  ho  included  if  tho  premiums  or 
charges  aro  not  roquinul  to  ho  ridundahlo  on 
a  pro-rated  basis,  or  tho  refund  is  nol 
roepnrod  to  ho  automatically  issued  upon 
notification  of  the  satisfaction  of  tho 
undcirlying  mortgage!  loan.  Under  lluisi! 
circmnstancos,  oven  if  the  |)romiums  or  other 
charges  aro  not  retained  by  tho  creditor,  loan 
originator,  or  an  affiliate  of  (iilhor.  they  must 
h(!  includiKl  in  tlu!  jioinls  and  loos  calculation 
for  (pialifiod  mortgages.  See  comnuints 
32(h)(l  )(i)(c)-l  and  -2  for  further  discussion 
of  including  jirivatc!  morlgago  insurance 
premiums  jiayahli!  at  orhefori! 
consummation  in  the  points  and  fees 
calculation. 

3.  Itaol  oslata-rololad  foos.  ’I’lie  exclusion 
for  bona  fide  Ihird-jiarlv  charges  nol  retained 
by  the  creditor,  loan  originator,  or  an  affiliate 
of  either  is  limil(!d  by  §  l()2f).32(h)(l  )(iii)  in 
the  general  definition  of  jioints  and  fecis. 
Section  102(>.32(h)(l)(iii)  reiiuires  inclusion 
in  jioints  and  fees  of  itiiins  listiid  in 

S  1()2(). 4(c)(7)  unless  the  charge  is  riiasonahle, 
the  crciditor  recciives  no  direct  or  indirect 
compensation  in  connection  with  the  charge, 
and  the  charge  is  not  paid  to  an  affiliate  of 
the  creditor.  If  a  chargi!  is  rec|uired  to  he 
included  in  points  and  fees  under 
§  l()20.32(h)(l)(iii).  it  may  not  he  excludeil 
under  §  102fi.32(h)(l)(i)(b).  evciii  if  the 
criteria  for  exclusion  in  §  l()2(i.32(h)(l)(i)(D) 
are  satisliiul. 

4.  Crodii  insuranco.  The  exclusion  for  bona 
lull!  Ihird-])arty  charges  nol  nitaimul  by  tlu! 
creditor,  loan  originator,  or  an  affiliate  of 
either  is  limited  by  §  l()2ti.32(h)(l  )(iv)  in  the 
geiKiral  definition  of  points  and  fees.  .Section 
l()2().32(h)(l)(iv)  r(!(|uir(!S  inclusion  in  points 
and  fees  of  premiums  and  other  charges  for 
credit  insuranc:e  and  (.(irtain  other  tv])es  of 
insurance.  If  a  charge  is  re(|nir(!d  to  he 
included  in  iioints  and  fees  nndcir 

S  102().32(h)(l)(iv).  it  may  nol  he  excluded 
und(!r  §  1  ()2(>.32(h)(l  )(i)(b),  eviiii  if  the 
crilciria  for  exclusion  in  §  102().32(h)(l)(i)(n) 
are  satisfied. 

Parai’toph  32(h)(  1  )(i)(E). 

1.  Bono  fido  discount  point.  The  term  hona 
fido.  discount  point  is  defined  in 
Sl()2r..32(h)(3). 


2.  Avorogo  priino  offer  roto.  The  average 
])rim(!  oiler  rati!  for  purposes  of  paragraph 
(h)(l)(i)(E)  of  this  section  is  the  averagi!  prime 
offer  rate  that  ajiplies  to  a  com  parable! 
transaction  as  of  llu!  date!  the  disexnmteui 
inl(!r(!sl  rale  feir  the!  Iransaediem  is  set.  feir  ihi! 
me!aning  eif  "eiemiiiarahle  Iransaediem."  re!fe!r 
to  e;e)mme!nl  35(a)(2)-2.  The!  table  eif  aveirage! 
prime!  e)ffe!r  rales  pnhlish(!el  by  the!  Unrexiu 
ineiie:al(!s  henv  to  ieli!nlify  the!  eximparahle 
Iransaediem.  .S'e!(f  e.e)inme!nl  3.'i(a)(2)-2. 

3.  Bsanii)lo.  Assume  a  transaediein  that  is  a 
first-lie!!!,  pure:hase!-me)ne!y  lieiine!  meirigage! 
with  a  fixeel  inle!re!sl  rale!  anel  a  30-vexn'  leirin. 
Assume!  alsei  that  the  e:onsume!r  leicks  in  an 
inlere!st  rale  eif  ti  pe!re:e!nl  ein  M.iy  1,  2014  Ihiil 
was  eli.se:ounte!el  from  a  rale  eif  f)..5  perceinl 
hee:ause  the  exmsumeir  ]iaiel  twei  elise:einnt 
lieiints.  finally,  assume  that  the  average! 
prime  eiffer  rale  as  eif  May  1 , 2014  feir  home 
meirtgages  with  a  fixeel  inleirest  rale  anil  a  30- 
year  term  is  .5. .5  pere:ent.  The  la’eelilor  may 
e!xe;luele  two  hona  fiele  dise:eiunl  jieiinls  from 
the  ]ioinls  iinel  fees  e:aleailalion  hee:ause!  the 
rale  from  whie:h  the  elise;eiunleel  rate  was 
eleriveil  ((i.,T  jiereamt)  exixieeleel  the  average 
prime  eiffer  rate  for  a  eximparahle  transaction 
as  of  the  elate  the  rate  on  the  transaediem  was 
set  (.S..T  pereaint)  hv  einlv  1  periaintage  point. 

Porograph  :i2(b')(I  l(ij(PI. 

1.  Bona  fido  discount  point  and  avorago 
priino  offer  rate,  (iommenls  32(h)(l  )(i)(E)-l 
anel  -2  |iroviele  guiilane:e  e:one:erning  the 
ilefinilion  of  hona  fido  discount  point  anel 
avorago  priino  offer  rate,  respeedivelv. 

2.  B.\ainpIo.  Assnine  a  transaedion  that  is  a 
first-lien,  pnrediase-money  home  mortgage 
with  a  fixi!il  interest  rale  anel  a  30-year  term. 
A.ssuine  also  that  the  e.onsumer  leie:ks  in  an 
interest  rate  of  li  perexmt  on  Mav  1,  2014.  that 
was  elisexiunleel  from  a  rate  of  7  periKinl 
heiiause  the  i:einsniner  jiaiel  four  elisexiunl 
points,  finally,  assume  that  the  average 
]irime!  offer  rate  as  of  May  1 , 2014,  for  home 
meirtgages  with  a  fixeel  interest  rale  anel  a  30- 
year  term  is  ,5  pere;enl.  The  e:reeliteir  may 
exeduile  one  ilise:eiunt  ]ioinl  from  the  |ieiints 
anel  fees  e:ale:ulation  he!e;ause  the  rale  from 
whiedi  the  ilisixiunteel  rate  was  eleriveel  (7 
perexml)  eixexieeleil  the  average  prime  offer 
rate  for  a  coinparahle  transaedion  as  of  the 
elate  the  rate  on  the  transaedion  was  set  (.5 
pere:ent)  hv  einlv  2  perexmlage  points. 

Paragraph  32(h)l1  )(ii). 

1 .  Loan  originator  coinponsation — gonoral. 
Ciiinpeiisation  paiel  hv  a  consumer  or  iTeelitor 
to  a  loan  originator  is  ine:lueieel  in  the 
i;ale:nlation  of  points  anel  fees  for  a 
transaedion.  iirovieleel  that  suedi 
eximpensation  e:an  he  altrihuteel  to  that 
)iarlicnlar  transaedion  at  the  time  the  interest 
rale  is  set.  Loan  originator  eximjiensalion 
inedueles  amounts  the  loan  originator  retains 
anel  is  not  elepenelent  on  the  label  or  name 

of  any  fee  impeiseil  in  e:onne!edion  with  the 
transaedion. 

2.  Loan  originator  coinponsation — 
attrihntahio  to  a  particular  transaction,  i. 

Loan  originator  e:eim|)ensatiein  inedueles  the 
elollar  value  of  e;eim]ien.salion,  suedi  as  a 
lieinus,  e:eininiissiein,  or  awaril  of 
meredianelise,  serviexis,  Irijis.  or  similar 
jirizes,  that  is  jiaiel  hv  a  exinsumer  or  iTeelitor 
to  a  loan  originator  anel  e;an  he  attrihuleel  to 
that  jiartiexilar  transaedion.  The  amount  of 
exinijiensalion  that  exm  he  atirihuteil  to  a 


jiarlieuilar  transaedion  is  the  elollar  value  of 
exini|iensaliein  that  the  loan  eiriginateir  will 
reiexiive  if  the  Iransaediein  is  exinsummatexl.  As 
e!X|ilaine!il  in  eximmeml  32(h)(l  )(ii)-3.  the 
ameiimt  eif  eximiiensatiein  that  a  leian 
eiriginateir  will  reiexiivei  is  exilexilaleel  as  eif  the 
elate  the  inlereisl  rale  is  sed  anel  inedueles 
exinijiemsatiem  that  is  jiaiel  heifeire,  at.  eir  afleir 
e.einsummalion. 

ii.  Loan  originator  exinijiensiitiein  exedueles 
exinijiensalion  that  exumol  he  atirihnteel  to 
that  transaediem.  inedueling,  for  exanijile: 

A.  txinijiensalion  ha.seel  on  the  long  term 
jierformanex!  of  the  loan  originator's  loans. 

8.  (xinijiensation  haseel  on  the  overall 
ejuality  of  a  loan  originateir's  loan  files. 

C.  rlie  base  salary  of  a  loan  eiriginateir. 
Iloweveir.  any  exinijiensatiein  in  aelelitiein  tei 
the  base  salary  that  e:an  he  attrihuteiel  lei  tliei 
Iransaediein  at  the  lime  the  interest  rale  is  set 
must  he  inedueleel  in  leian  eiriginateir 
exinijiensaliein  for  the  jiiu'jieise  eif  exile:ulaling 
jieiints  anel  feeis. 

3.  Loan  originator  coinponsation — timing. 
Cximjiensatiein  jiaiel  to  a  leian  eiriginateir  that 
exm  he  attrihuleel  tei  a  transaediem  must  liei 
inedueleel  in  the  jieiints  anel  fees  exdculatiem 
feir  that  loan  regardleiss  eif  whether  the 
exinijiemsatiem  is  paiel  hefore.  at,  eir  after 
exinsummaliein.  The!  ameimit  of  leian 
eiriginateir  exmijiemsiitiein  that  exm  he! 
altrihuteel  to  a  lransae:tiein  is  eleti!rniine!el  as  eif 
the  elate  the  intereisl  rate  is  set.  Thus,  loan 
eiriginateir  exinijiemsatiem  for  a  transiiediem 
inedueles  the  jieirtiein  eif  a  lieinus,  exmimissiem, 
eir  awarel  eif  meredianelise!,  s(!rviex!s,  Irijis,  eir 
similar  jirizeis  that  exm  he  altrihuteel  lei  that 
transaediem  at  tliei  lime!  the  e;re!eliteir  se!ts  llit! 
inle!re!sl  rale  feir  the!  transaediem,  eve!n  if  that 
honus.  exmimissiem,  or  awarel  of 
nmredianelise.  seirviexis.  Irijis.  or  similar  jirizeis 
is  neil  jiaiel  until  afleir  exmsnmmatiem.  feir 
example,  assume  a  .SIOD.OOO  transaediem  anel 
that,  as  of  the  elate  the  inleirest  rale  is  seit,  the 
leian  originateir  is  enlitleel  lei  reiexiive  a 
eximmissiein  eiejual  lei  1  jieirexmt  eif  the  leian 
ameiunl  at  exmsummatiem.  i.o.,  .SI. 1)00. 
jiayahle  at  the  enel  eif  the  meintli.  In  aelelitiein, 
assume  that  after  the  elate  the  interest  rate  is 
set  hut  before!  exmsummation  eif  the 
Iransaedion,  the  leian  eiriginateir  originateis 
either  transaedieins  llmt  enahle  the  loan 
eiriginateir  to  nieieit  a  loan  veilume  threslieilel, 
whiedi  ineireases  the  loan  originator's 
eximmissiein  to  1.2,5  jieirexmt  eif  the  leian 
ameiunt,  i.o.,  $1,250.  In  this  exise.  the  exeeliteir 
neeel  incluele  einly  SI. 000  as  leian  eiriginateir 
exinijiensatiein  in  jieiints  anel  feieis  heuiause,  as 
eif  the  elate  the!  interest  rale  was  set,  the  loan 
originator  woulel  have  hexm  emtitlexi  lei 
reexiive!  SI  .000  njiem  exmsnmmatiein  eif  llm 
transaediem. 

4.  Loan  originator  coinponsation — 
osainplos.  The  feillowing  exanijileis  illnslrale 
the  rule: 

i.  Assume!  that,  aexxireling  tei  a  eireelitor’s 
exmijieiisaliein  jioliedeis.  the  exeielilor  awarels 
its  leian  eiffiexirs  a  honus  eivery  yeiar  haseel  em 
the  numheir  eif  loan  ajijilicatiems  taken  by  the 
loan  offiexir  that  reisnil  in  exmsummaleel 
transaedieins  eluring  that  year,  anel  that  eiae:li 
exmsummateel  transaediem  ineTexiseis  the  year- 
enel  lieinus  hv  SI  00.  In  this  eiase.  SI  00  eif  the 
lieinus  is  loan  eiriginateir  exmijiensation  that 
must  he  inedueleel  in  jieiints  anel  fees  feir  the 
transaediem. 
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ii.  Assiimi!  Ilial.  actxmlini*  to  a  croditor’s 
i:omj)t!nsali()n  jiolicicis.  iht;  cnulitor  awards 
its  loan  officers  a  ynar-oiid  bonus  (iqual  to  a 
Hat  dollar  amount  for  oacb  of  tho 
consuinmatrul  transactions  originaliul  bv  tin; 
loan  oflu:or  during  that  year.  Assunu!  also 
that  tiu!  ])or-transaction  dollar  amount  is 
finali/.cd  at  tbo  mid  of  tbo  year,  according  to 
a  predotnrinimul  scbcdnlo  that  provides  fora 
spcHabc  per-transaction  dollar  amount  based 
on  tbe  total  dollar  value  of  consummated 
transiictions  originated  by  tbe  loan  oflicer.  If 
on  tbe  date  tbe  interest  rati;  for  a  transaction 
is  set.  tbe  loan  offic;er  bas  originated  total 
\’oluine  that  (jualines  tbe  loan  olfiem'  to 
n!ceive  a  S:t(K)  bonus  per  transaction  under 
tbe  predetermined  scliedule.  iben  .SltDO  of  tbe 
year-end  bonus  can  be  attributed  to  that 
|)artic:idar  transaction  and  therefore  is  loan 
originator  i:oin|)ensation  that  must  lx; 
includiid  in  |)oints  and  fees  for  that 
transaction. 

iii.  .A.ssmne  that,  according  to  a  creditor  s 
compensation  policies,  tbe  creditor  awards 
its  loan  officers  a  bonus  at  tbe  end  of  tbe  year 
based  on  tbe  number  of  c.onsuinmated 
transactions  originated  bv  tbe  loan  officer 
during  that  year.  Assume  idso  that,  for  tbe 
Hrst  10  transactions  originatcul  by  tbe  loan 
offic:er  in  a  given  year,  no  bonus  is  awarded; 
for  tbe  next  10  transactions  originated  bv  tbe 
loan  officer  nji  to  20.  a  bonus  of  .SlOO  jicir 
transaction  is  awarded;  and  for  each 
transaction  originated  after  tbe  first  2t).  a 
bonus  of  .S200  per  transaction  is  awardcul.  In 
this  case.  if.  on  tbe  dale  tbe  interest  rate  for 
tbe  transaction  is  set.  tbe  loan  officer  bas 
originated  10  or  fenver  transactions  Ibal  vear. 
Ilum  none  of  tbe  year-end  bonus  is 
attributable  to  tbe  transaction  and  iberefore 
none  of  tbe  bonus  is  incdudcHl  in  ))oints  and 
fcies  for  ibal  transaction.  If.  on  tbe  dale  tbe 
inl(!rc:sl  rale  for  tbe  transaction  is  set.  the;  loan 
officer  bas  originated  at  more  than  10  but  no 
more  Iban  20  transactions.  .SlOO  of  tbe  bonus 
is  attributable?  to  tbe  transaction  and  is 
inclnd(?d  in  points  and  fees  for  that 
transaction.  If.  on  tbe  date  the?  interest  rate  for 
Ibc!  transac;lion  is  set.  tbe  loan  offic;er  bas 
originated  more  than  20  transactions.  .S200  of 
tbe  bonus  is  altribul.able  to  tbe  transaction 
and  is  included  in  points  and  fees  for  tbe 
transaction. 

iv.  Assume  Ibal.  ac:cording  to  a  c;reditor's 
compensation  |)oli{;ies.  tbe  creditor  pavs  its 
loan  (dficers  a  base;  salarv  of  S500  ])er  wciek 
and  awards  its  loan  officcjrs  a  bonus  of  .S2.t0 
for  eac;b  {:onsummated  transaction,  for  each 
transaction,  none  of  Ibc;  .S500  base  salary  is 
counted  in  ])oints  and  fees  as  loan  originator 
coin|)ensalion  undcir  §  l()2().:i2(b)(l)(ii) 
liecuuise  no  pr(!c:ise  portion  of  tbe  base  salarv 
(;an  be;  attribut(;d  to  a  |)articnlar  transaction, 
but  tIu!  .S2.1()  bonus  is  counted  as  loan 
originator  conqxinsation  that  is  included  in 
points  and  Iimjs. 

Prirrig/Y/p/i  :i2II>)(  1  lliiij. 

1.  Ollier  .Section  102l>.:{2{b)(l  )(iii) 

defines  points  and  fees  to  include  all  it(;ms 
lislcid  in  t?  ll)2(>. 4(c)(7).  other  than  amounts 
held  for  llu;  fiitun!  |)aymenl  of  taxes,  unless 
c;erlain  exf:lusions  apply.  An  item  listiid  in 
t?  102li. 4(c)(7)  may  be  cjxcliided  from  llu; 
points  and  fees  calculation  if  tbe  charge  is 
reasonable;  the  creditor  r(H:eives  no  direct  or 
indirect  compensation  from  tbe  charge;  and 


tbe  charge  is  not  paid  to  an  affiliate  of  tbe 
c:reditor.  fortixample,  a  rciasonablc!  fei?  ])aid 
by  the  consumer  to  an  imbiiiendent.  third- 
party  a|)])raiser  may  be  exclmbid  from  tbe 
]X)ints  and  fe(?s  calculation  (assuming  no 
compensation  is  paid  to  tbe  criiditor  or  its 
affiliate  and  no  cbargi?  is  ])aid  to  an  affiliate). 
Hy  c;ontrast.  a  lei;  paid  by  tlx;  consumix'  for 
an  apinaisal  ixirfornxid  by  tlx?  criiditor  must 
be  included  in  tbe  calculation,  ev(!n  tbougb 
tbe  fee  niav  be  (ixcluded  from  tbe  finance 
charge  if  it  is  bona  fide  and  niasonable  in 
amount. 

Para  fin  I  ph  32(h)(  I  Hivl. 

1 .  (JiihUI  insiiidnce  (iiul  dahl  cancellation 
or  suspension  coverage.  In  determining 
points  and  fees  for  |)ur])ose.s  of 

S  ll)2().;t2(b)(l ),  premiums  jiaid  at  or  before! 
consummation  for  credit  insurance  or  anv 
debt  cancellation  or  suspcinsion  agreciiixiut  or 
c:ontract  are  includcHl  in  |)oinls  and  fetis 
wbetlxir  tlxiv  an;  jiaid  in  cash  or.  if  permittixl 
by  apijlicabl(!  law,  financeui  and  wluither  tbe 
insurance!  or  coveirage?  is  optiemeil  eir  rexiuirexl. 
.Sue:b  e:barges  are?  <dso  includeul  whether  tlx! 
amemnl  repreisents  the:  entire!  |)re!miuni  eir 
])iiyme!nt  feir  tbe?  coveerage  eir  em  initial 
payment. 

2.  Credit  properly  insurance,  (aeulit 
jiroperty  insunme:e!  incbuleis  insunme:e! 
against  leiss  eif  eir  elaimige!  to  perseimd 
preiperty.  sue;b  as  ei  heiusedxiiit  eir 
manubxiturexi  borne!.  Ca'exlit  ]ireipe!rtv 
insurance!  e:eive!rs  the!  e;re!eliteir's  se!e:eerity 
inteiiest  in  tbe  jireiperty.  (;re!elit  preipeirtv 
insunmee!  dex!s  neit  incluele!  beime!eiwne!rs’ 
insurime:e!,  wbie:b,  unlike!  e:re!elit  preiixxtv 
insunme:e!,  typically  e:eive!rs  neit  emiy  tbe 
elweilling  but  its  e:einte!nts  emel  |ireite!e;ts  the! 
eieinsumer's  intereist  in  tlx!  ]irei|X!rty. 

3.  Life,  accident,  health,  or  loss-of-incoine 
insurance.  Pre!miums  eir  either  e:barges  feir 
tluise!  tV|X!s  eif  insunineie  <ire!  inedueleiel  in 
peiints  anel  fees  only  if  the!  e:re!eliteir  is  a 
be!nefie;iiiry.  If  tbe  e:einsume!r  eiraneitber 
peersein  elesignateeel  by  tlx!  e:onRume!r  is  the! 
sole  be!ne!fie:iary,  then  tbe  premiums  or  either 
e;barges  are:  neit  ine:bKle!el  in  ]ieiints  anel  feieis. 

32lh)l3l  Bona  fide  discount  point. 

32lhll3llil  Closed-end  credit. 

1 .  Definition  of  hona  fide  discoani  point. 
.Se!e:liein  102(). 32(b)(3)  provieles  tlnil.  tei  be! 
beina  fieiei.  a  elise:eiunt  ixiint  must  re!elue:e  the 
interest  rate!  baseiel  ein  a  e:ale:ulatiein  that  is 
e:einsisle!nl  with  e!stabli.sbe!el  inelustry 
pnie:tie:e!s  feir  eleilermining  tbe  amenmt  eif 
re!elue;tiein  in  tlx!  inteireist  rate!  eir  tiine-]irie:e! 
eliffeirential  aiijireiiirieite  leir  the  amenmt  eif 
elise;einnt  peiints  paiel  by  the  e:einsume!r.  Tei 
satisfy  this  stemelarel.  a  e:reeliteir  meiv  sbeiw 
tbiit  the  reulueliein  is  reiaseinablv  e:ein.siste!nt 
with  e!stablisbe!el  inelustrv  neirins  emel 
]irae:tie;es  feir  seueeinelary  meirtgage!  markeit 
Iremsexetiems.  heir  exainiile.  ;i  e:re!eliteir  may 
reily  em  jirieiing  in  tbe;  tei-be!-;mneiune:e!el  (TI5A) 
market  feir  meirtgagei-baeekeiel  seiennities  (MH.S) 
tei  eistablisb  tbeit  the!  inte!re!st  rate!  re!elne:tiein  is 
eeeinsistemt  with  the!  eeeimpemseitiein  tlieit  tix! 
e;re!eliteir  e:eiulel  rexiseinably  e!xpe!e:t  tei  reu.eiive!  in 
the!  seieeeinelary  meirkeit.  The!  eireieliteir  may  al.sei 
eistablisb  that  its  inteireist  rate  reiebuetiein  is 
eeeinsislent  with  eistablisbeiel  inelustry 
prae:fie:es  by  sbeiwing  that  its  e:ale:uiatiein 
e:eimplie!s  with  reiepiireiinemts  preiseeribeiel  in 
I’emnie  Mae  eir  I'leielelie  Mae;  guielelineis  feir 
intereisl  rate!  re!elne:tieins  freim  beina  fiele 


eiise:eiunt  ]ieiints.  I’’eir  eixeiinple!,  eissume!  tbeit 
tlu!  f'emnie!  Mex!  .Single-bamily  .Seilling  (biieie! 
eir  tlx!  f'rexlelie!  Mae;  .Single!  f'emiily  .Se!lle!i7 
.Se!rvie;e!r  (biiele  im]ieise!S  ei  e;ei]i  em  |xiints  emel 
fe!e!s  but  e!xe;lnele!S  Irenn  the!  e;eip  eliseeeiunt 
peiints  tbeit  reesult  in  a  bona  fiele  re!ilue;tion  in 
tlu!  inteireest  reitei.  Assume!  the  guieleline!s 
re!e|uire!  that,  feir  a  elisi;eiunt  peiint  tei  Ix!  bona 
fiele!  sei  that  it  weiulel  neit  e;eiunt  against  tbe 
e;ei]i.  a  elise:eiunt  |xiint  must  reisult  in  at  leieist 
a  2.3  basis  peiint  re!elue:tiein  in  tlm  inteireist  rate!. 
Ae;e;eirelingly,  if  the!  eereeliteir  eiffe!rs  a  2,3  basis 
lieiint  inte!re!si  rate!  re!elue:tiein  feir  a  elise;eiunt 
peiint  emel  tbe  reKpiiremumts  eif 
§  l()2().32(b)(l)(i)(l!;)  eir  (b)  are  seitisfieel.  llie 
elise;einnl  peiint  is  beinei  fielei  emel  is  exe;luele!el 
freim  the!  e;eile;uleitiein  eif  |ieiints  emel  feeis. 

32lhl(4l  Total  loan  ainonnt. 

32(l)jl4)li)  Closed-(nul  credit. 

1.  Total  loan  ainonnt;  e.xaniples.  Heileiw  are! 
se!ve!reil  e!xenn]ile!s  sbeiwing  lieiw  to  e;eile;uleite 
the!  teiteil  loan  amenmt  feir  eeleiseiel-emel 
mortgage  leians.  e!eie:h  using  a  .SlO.OOO  ameiunt 
Ixirreiwexl,  a  8300  ajipreiiseil  fee,  emel  .8400  in 
pre!|ieiiel  fineine;e!  e:beirge!s.  A  .8.300  single 
]ire!mium  feir  eqilieineil  eereelit  une!m]ileivment 
insureme;e!  is  useiel  in  eine  exeimjile. 

i.  If  the  eeemsunier  fineiiu'.es  a  .8300  fee!  feir 

a  e;re!elilor-e;einelue:leiel  ei]i|iraiseil  emel  ]ieiy.s  .8400 
in  jirepaiel  fineme;e!  e;beirges  eit  e;leising,  llu! 
enneiunt  finane;e!el  uneler  §  1020.18(b)  is  .80.000 
(.810.000  jilus  llx!  .8300  eiiiiiraiseil  fee  that  is 
peiiel  tei  anel  finemeeeui  by  Ihe  eereielileir,  leiss 
.8400  in  |ire!)ieiiel  finemeee  e;beirge!s).  The  .8300 
eipiireiiseil  feiei  paiel  lei  the  eereielileir  is  aeleleiel  tei 
olbeir  peiints  anel  feies  uneleir 
S  1 020.32(b)(l )(iii).  It  is  eleiebieeteiel  freim  tbei 
enneiunt  fineine.eei  (.80.000)  lei  eleirivei  ei  leileil 
leiem  ennenmt  eif  .80,000. 

ii.  If  tlu!  eieinsnmer  ]ieiys  ibei  .8300  feie  feir  the 
e;re!elileir-e;einelue;te!el  eip]ireiiseil  in  e;asb  at 
e;leising.  the!  .8300  is  ineibieleiel  in  tbe  ixiints 
emel  leeis  e;eile;nleitiein  beieeause  it  is  peiiel  lei  tbe 
eereielileir.  llenveiver.  lieieeenise  the  .8300  is  neit 
fineme;e!el  by  the  eereelileir,  tbe  feu!  is  neit  iieirl 

eif  the  amemnl  fineineeeiel  uneleir  102(). 18(b).  in 
this  e'.eise.  thei  enneiunt  finaneeeel  is  tbei  seinx!  as 
the!  teileil  leiem  ameiunt;  .80.000  (.810.000,  leiss 
,8400  in  iireijiaiel  fineme;e!  eebeirgeis). 

iii.  If  the!  eiemsiimeir  fineine;e!s  a  .8300  feiei  feir 
em  apjireiiseil  e;einelue;te!el  by  semmeme!  eitheir 
than  tlx!  eereieiiteir  eir  em  eiffilieile!,  tbei  .8300  feiei 
is  not  ineelueieiel  with  eitheir  jioints  emel  feieis 
uneleir  §  1 02(i.32(b)(l  )(iii).  In  Ibis  eeasei.  tbei 
amemnl  fineineeoel  is  tbei  same!  as  tbei  teiteil  loan 
enneiunt;  .80.000  (.810.000  ]ilus  tbei  .8300  feiei  feir 
em  inele!|X!nele!nlly-e;einelue;le!el  eijiiireiiseil  that  is 
finemeieiel  by  Ihei  e;reielileir,  leiss  tho  .8400  |iaiel 

in  e;eisb  emel  eloelueeteiel  as  iireipeiiel  finane;e! 
e;beirge!s). 

iv.  If  tbo  eeeinsmneir  finaimos  a  .8300  feio  feir 
a  e;re!elileir-e:einelue;te!el  eqipreiiseil  emel  ei  .8300 
single!  iiremiium  feir  ei]itiemeil  eireielil 
nnemiiileiymont  insuremeio.  emel  ]ieiys  .8400  in 
lire!]ieiiel  fin;me;e!  eibargeis  at  e;leising.  tbo 
enneiunt  fineme;oel  uneleir  §  1020.18(b)  is 
.810.400  (.810.000.  ]ilus  tbo  $300  aiipreiiseil  foo 
that  is  paiel  tei  emel  finemeieiel  by  tbo  c;roeliteir, 
pins  the!  .8300  insnrane;e!  iiromium  Ibal  is 
fineme;e!el  by  tbei  eireieliteir.  loss  .8400  in  |)re!]ienel 
fineme;e!  eebargos).  Tbo  ,8300  apjireeisal  foo  paiel 
lei  tbo  eireielileir  is  aeleloel  tei  eilbor  ]ieiints  anel 
feieis  uneleir  §  1020.32(b)(l )(ii),  emel  tbei  .8300 
insuraneeo  ]ire!niium  is  aeleloel  uneleir 
1020.32(b)(l)(iv).  Tbo  .8300  emel  .8300  ceists 
eirei  eloebmtoel  freim  tlm  ameiunt  finaimoel 
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(.Sl().4()0)  to  derive;  :i  total  loan  amount  of 
$0 ,()()(). 

32ll)jl(il  Piviuiynwnl  penalty. 

1.  I^xainples  of  prepayment  penalties: 
closed-end  credit  transactions,  for  |)nr])os(;s 
of  §  1  l)2().:52(l))(0)(i),  the  follo\vinf>  an; 
(;xam])l(;s  of  i)r{;j)aynu;nt  penalties: 

i.  A  (:har<>(;  d(;ti;rniined  by  tr(;atin<>  the;  loan 
balance;  iis  eentstaneling  fe)r  a  |)e;rie)el  e)f  time 
iifter  ]ne;piiyme;nt  in  full  anel  apiilying  tbe 
inte;re;st  rate;  te;  sne:h  ■■bal<me:e;.'’  e;ve;n  if  the; 
e:biir{>e;  results  fre)m  inte;re;st  ae:e;rnid 
ame)rti/atie)n  use;el  feir  e)tbe;r  piiyments  in  tbe; 
tran.sae:tion  imeler  the;  terms  e)f  tbe;  leian 
e:e)ntrae:t.  “Inte;re;st  ae:e:rual  ameertizatiem” 
refers  te)  the;  ine;the)el  by  \vhie;h  the;  aineeunt  eef 
inte;re;st  eine;  fe)r  e;ae:b  ])e;rie)el  (e;.^..  me)nth)  in 

a  transactieni's  term  is  ele;te;rmine;el.  for 
e;xam])le;.  “menithly  inte;re;st  ae:e:rnal 
ame)rtizatie)n''  tre;ats  eae:b  ])ayme;nt  as  maele; 
e)n  the;  se:he;duleel,  monthly  elue;  elate  e;ve;n  if 
it  is  ae:tn<illy  jeaiel  e;arly  eer  late;  (until  the; 
expiration  of  any  {>race  |)e;rie)el).  Thus,  imeler 
the;  te;rms  eif  a  leiim  e:ontnie;t  ])re)vidin<>  for 
memthly  inte;rest  ace:rual  ame)rtization.  if  the; 
inne)unt  eif  interest  elm;  ein  May  1  for  the; 
|)re;e;e;elin{>  month  e)f  April  is  .S3. 1)1)1).  the;  leian 
e:e)n)rae;)  will  re;e)nire  jiayment  e)f  S3.()()l)  in 
inte;re;st  feir  the  month  of  April  whether  the; 
|);iyme;nt  is  maele;  em  A])ril  21).  on  May  1,  eir 
em  May  10.  In  this  exam))le;.  if  the;  i:e)nsumer 
pre;pays  the;  leian  in  full  e)n  April  20  anel  if 
the;  ae:e:rne;el  inte;re;st  eis  eif  that  eliite;  is  .$2,000. 
the;n  asse;ssme;nt  e)f  a  e:har<>e;  of  S3. 000 
e:e)nstitnte;s  a  ])re;])ayme;nt  pe;n;dty  of  SI. 000 
be;e:anse;  the;  ameiimt  of  inte;re;st  aeitinilly 
e;cirne;el  thre)n}>h  A])ril  20  is  einlv  .S2.000. 

ii.  A  lee;,  such  as  an  eiriginatieen  eir  either 
leian  e;le)sin}>  e:ost,  th;it  is  waive;el  by  the; 
e;re;elite)r  on  the  e:onelitie)n  that  the;  e:emsmne;r 
ele)e;s  neit  prepay  the;  leiiin.  lle)we;ve;r.  the;  term 
l)re;|)ayme;nt  ])e;nalty  ele)e;s  neit  ine;luele;  a 
waive;el  bema  fiele  thirel-jiarty  e:harge;  im])e)se;el 
bv  the;  e:re;elite)r  if  the;  e;e)n.smne;r  |)ays  all  e)f  a 
e:e)ve;re;el  transaeition’s  ])rine;i])al  be;lbre  the; 
ehite  ein  whie:h  the;  ])rine;i])al  is  elue;  soe)ne;r 
than  30  memths  after  e;e)nsimnnatie)n.  fe)r 
e;x<imple;,  assume  that  at  e;e)nsnmmatie)n,  the; 
e;re;elite)r  waives  S3.0t)0  in  e.leising  costs  tei 
ceiver  beina  fiele  thirel-jiarty  e;harge;s  but  the; 
te;rms  of  the;  leiem  eigroement  preiviele;  that  the; 
e:re;elitor  may  re;e:ou])  the;  S3.000  in  waiveel 
e;harge;s  if  the;  e;e)nsume;r  re;pays  the;  entire; 
leian  balane:e  soeiner  than  30  months  after 
e;onsmnmatie)n.  The;  S3. 000  e:harge  is  imt  a 
jirejiayment  penalty.  In  e:e)ntrast,  feir  example, 
assume;  that  at  e:e)nsnmmation,  the;  cre;elite)r 
waive;s  S3. 000  in  e;losing  e:e)sts  te)  e;e)ver  bona 
fiele;  thirel-party  e:harge;s  but  the;  terms  eif  the; 
leian  agre;e;ment  ])re)vieh;  that  the;  eireeliteir  may 
re;e;e)up  S4,.at)0,  in  jiart  tei  re;e:e)n])  waiveel 
e:harge;s,  if  the;  e;e)nsnme;r  rejiays  the;  entire; 
leian  bahme:e;  seieiner  than  30  months  after 
eiemsummatiein.  The;  S3.000  that  the;  e:re;elite)r 
may  impeise;  tei  e;e)ve;r  the;  waiveel  bona  fiele; 
thirel-party  e:harge;s  is  neit  a  pre;|)avme;nt 
l)e;nalty,  but  the;  aelelitieinal  .S1..tOO  e:hiirge;  is 

a  |)re;payme;nt  i)e;nalty  anel  snlijee;!  tei  the 
|•e;strie:tie)ns  imeler  §  1020.43(g). 

iii.  A  minimum  finane.e;  charge;  in  a  simiile; 
interest  transae:tion. 

iv.  (A)m])uting  a  refimel  eif  ime;arne;el 
interest  by  a  metbeiel  that  is  less  favorable  te) 
the  e;e)nsmne;r  than  the;  ae:tiiarial  methoel.  eis 
elefineel  by  se;e:tie)n  !)33(el)  eif  the;  lleiusing  anel 
(leimimmity  Develojinient  Ae:t  of  1902,  l.S 


II.S.C.  lOTSlel).  I‘’e)r  jiurpeises  eif  e;om])nting  a 
reifimd  eif  ime;arne;el  intereist.  if  using  the 
aeitnarial  meitheiel  ele;fine;el  hy  a))plie:able;  .State; 
law  ri;snlts  in  a  re;fnnel  that  is  gre;ate;r  than  the; 
refimel  e:alciihite;el  bv  using  the  meitheiel 
elese:rib(;el  in  se;e:tie)n  033(el)  eif  the  lleiusing 
anel  C'.eimmimity  13i;ve;le)])me;nl  Ae:l  eif  1992, 
e:re;elite)rs  sheinlel  use  the;  .State;  law  ele'finitiein 
in  (leitermining  if  ei  reifnnel  is  ii  preipaynuint 
]ie;nally. 

2.  Fees  that  are  not  prepayment  penalties: 
closed-end  credit  transactions.  Teir  pnrpeiseis 
eif  §  1020.32(b)(0)(i),  lees  that  are;  neit 
|ire;payme;nl  penaltieis  ine;lnele;,  feir  eixample: 

i.  l'’e;e;s  imjioseiel  leir  |ire;]iaring  anel 
lireivieling  eleieiumeints  when  a  leian  is  paiel  in 
full  if  sue:h  fe;e;s  are;  im)ie)se;el  wheither  eir  not 
the;  leian  is  pre;]iaiel.  Exam|)le;s  ine:luele;  a  leiem 
jiayeiff  state;me;nt,  a  re;e:einve)yane:e;  eleieimnent, 
eir  aneitheir  eleieiimient  releasing  the;  e:re;eliteir's 
se;e:urity  intereist  in  the;  elwelling  that  seieiures 
the  loan. 

ii.  Loan  gnaranteie;  fees. 
***** 

Section  1026.43 — Minimum  Standards  for 
Transactions  Secured  hy  a  Dwelling 

1.  Record  retention.  See;  §  1020.2.T(e:)(3)  anel 
e:eimme;nts  2.T(e:)(3)-l  anel  -2  feir  guielaneie  em 
the;  re;e|i)ire;el  reitentiem  eif  reeieirels  as  evieleneie; 
eif  eieimiiliaiu’.e  with  1020.43. 

43(a]  Scope. 

1.  (ionsnmer  credit.  In  general,  §  1020.43 
applieis  to  eiemsumer  e:re;elit  transaeitieins 
se;e:iire;ei  by  a  elwe;lling,  but  e:e;rtain  elwe;lling- 
see:nreel  eiemsmner  cre;elit  transeu:lions  iire 
exempt  eir  |)artiallv  eixempt  from  ceivenige 
imeler  §  1020.43(a)(1)  threiiigh  (3).  (.See; 

§  1020.2(a)(12)  feirtbe  elefiniliem  eif 
“eieinsinner  e:re;elit.”)  .Seieitiein  1020.43  eloeis  neit 
a|i|)ly  tei  an  eixtensiein  eif  e;re;elit  |irimarily  feir 
a  bnsineiss,  e:e)nnne;re:ial,  or  agrieailtnnil 
linrpose.  e;ve;n  if  it  is  se;e:nre;el  by  a  elwelling. 
.Se;e;  S  1020.3  anil  associateel  coinmentary  for 
gnielaniie;  in  ileterinining  the  primeiry  pnr|)eise; 
of  an  eixtensiein  ofiireelil.  In  aelelition, 

§  1020.43  lines  not  apjilv  to  anv  e:hange;  to  an 
existing  loan  that  is  not  treateil  as  a 
re;finani;ing  imeler  §  1020.20(a). 

2.  Real  property.  “Dwelling"  means  a 
resilient ial  structure  that  contains  one;  to  four 
units,  whether  or  not  the  strue:tnre;  is  attacheil 
to  real  pre)]ie;rly.  See  §  1020.2(a)(19).  Tor 
purposes  of  §  1020.43,  the;  term  “elwelling" 
inclueles  any  real  |ireiperty  to  which  the 
resielential  structure  is  attacheel  that  also 
secures  the;  i:overe;el  tnmsaeition.  For  i;xam]ile. 
for  jiiirposes  of  §  lt)20.43(c)(2)(i),  the;  value;  of 
the  elwelling  that  se;e:ures  the  ceivereel 
transaction  inclueles  the;  value  of  any  real 
propertv  to  whie:h  the  resielential  slrue:ture;  is 
attacheel  that  also  secures  the  ceivereel 
transaction. 

Paragraph  43(a)l3). 

1.  Renew(d)le  temporary  or  "bridge"  loan. 
llniler  §  1020.43(a)(3)(ii),  a  te;m])e)rary  or 
“brielge”  loan  with  a  term  of  12  months  or 
less  is  e;xe;m|)l  from  §  1020.43(c)  through  (f). 
Txam|)les  of  such  ei  loan  eire  ei  loiin  to  finance 
the;  purchase;  of  a  new  elwelling  where;  the; 
eionsumer  jilans  to  sell  a  current  elwelling 
within  12  months  anel  a  loan  to  finance;  the; 
initial  eionstruction  of  a  elwelling.  Where;  a 
temporary  or  “brielge;  loan”  is  renewable,  the 
loan  term  eloes  not  incluele  any  aelelitieinal 
perioil  of  time  that  coulel  result  from  a 


renewal  iirovision  ]ireivieli;el  that  any  renewal 
possible  imeler  the  loan  contract  is  for  one 
year  or  less.  For  example,  if  a  constrneition 
loan  has  an  initial  loan  term  of  12  months  lint 
is  re;newable  for  another  12-month  loan  term, 
the;  loan  is  exempt  from  §  lt)2().43(e:)  through 
(f)  bee:ause  the;  initial  loan  term  is  12  months. 

2.  (ionstrnction  phase  of  a  constrnction-to- 
permanent  loan.  IJneler  §  H)2li.43(a)(3)(iii).  a 
construction  phase  of  12  months  or  less  of  a 
construeition-to-permanent  loan  is  exempt 
from  §  1020. 43(e:)  through  (f).  A  iionstrnctiein- 
to-pernianent  loan  is  a  potentially  mnltijile- 
advance  loan  to  finance;  the  construction, 
rehabilitiition.  or  im|)re)veine;nt  of  a  elwelling 
that  may  be;  ])ermane;ntly  financeel  by  the; 
same;  creilitor.  For  sni:h  a  loan,  the 
i:onstrue:tie)n  jihase  anel  the  permiinent  jihase 
may  be  treateel  as  se|iarale  transactions  for 
the;  jiurpose  of  ce)m|iliance;  with  §1020. 43(c) 
through  (H,  anel  the  e:onslrui:liein  jiha.se  of  the 
loan  is  exempt  from  §  1020.43(c)  through  (0. 
proviileel  the;  initial  term  is  12  months  or  le.ss. 
.See;  §  1020.17(c)(0)(ii).  allowing  similar 
treatment  for  iliscleisures.  Where;  the 
ceinstrueition  phase;  of  a  constructiein-tei- 
pernianent  loan  is  renewable;  for  a  perioel  of 
one  year  or  less,  the;  term  of  that  construction 
phase;  eloes  not  ine:luele;  any  aelelitieinal  perioel 
of  lime;  that  coulel  result  from  a  renewal 
provision.  For  examjile.  if  the  construction 
]ih<ise;  of  a  eionslrnclion-lo-pernnment  loan 
has  an  initial  term  of  12  months  but  is 
renewable  for  another  12-month  term  before 
permanent  financing  begins,  the  eionslruiilion 
jihase  is  exenijil  from  §  1()2(). 43(c)  through  (f) 
liecause  the;  initial  term  is  12  months.  Any 
renewal  of  one  year  or  less  also  ejiialifies  for 
the  exenijilion.  The;  |iermane;nl  jihase;  of  the 
loan  is  treateel  as  a  seijiarate  tnmsactiein  anel 
is  not  exenijil  imeler  §  1()2().43(a)(3)(iii).  It 
may  he;  a  ejualifieil  mortgage  if  it  satisfies  the 
ajijirojiriale  reijiiirements. 

43(1)1  Definitions. 

43lhj(  1 )  Coyered  transaction. 

1.  The  elefinition  of  ceivereel  Iransaeilion 
restates  the;  scojie  of  the;  rule  as  elescribeil  at 
§l()2(i.43(a). 

43(h)(3)  Fully  indexed  rale. 

1.  Discounted  and  premium  adjnstahle-rate 
transactions.  In  some  aeliustable-rate 
transactions.  i:re;eliteirs  may  set  an  initial 
interest  rate;  that  is  not  eletermineil  by  the 
inelex  or  formida  useil  to  make  later  interest 
rate  ailjusiments.  In  some  cases,  the  initial 
rale  chargeel  to  consumers  is  lower  than  the; 
rate;  woulel  be  if  it  were  calculaleel  using  the 
inelex  or  fornmla  that  will  apjilv  after  recast, 
as  eletermineil  at  consummation  (i.e..  a 
"eliscounteel  rate”).  In  other  cases,  the  initial 
rale;  may  be;  higher  (i.e..  a  “jiremiinn  nile”). 
For  jiurjioses  of  ileterinining  the  fully 
inelexeel  rale;  where;  the;  initial  interest  rale;  is 
not  elelerniineel  using  the  inelex  or  fornmla 
for  subseijueni  interest  rate;  aeljustmenis.  the 
creelilor  must  use  the  interest  rale;  that  woulel 
have;  ajijilieil  hael  the  i:reelileir  useel  such 
inelex  or  formula  jilus  margin  at  the  lime  of 
ciinsummalion.  That  is.  in  eletermining  the; 
fully  inelexeel  rale,  the  e:re;elileir  must  not  lake; 
into  aceionnt  any  eliscounteel  or  jiremium 
rale.  To  illustrate,  assume  an  aeljustable-rale; 
transaction  where  the  initial  interest  rate;  is 
not  baseel  on  an  inelex  or  formula,  or  is  baseil 
on  an  inelex  or  formida  that  will  not  ajijily 
after  recast,  anel  is  set  at  5  jiercent  for  the;  first 
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fiv(!  y»:;ir.s.  Tho  loan  agrocMiunit  provitlns  llial 
liiliiro  intorosl  rain  adjustnunils  will  ho 
f'.iil(:ulal(Hl  basiul  on  a  sp(u;iri(;  indox  plus  a 
a  pcircoiit  margin.  II  tho  valiio  ol  tho  indox 
at  consninination  is  5  inircont.  tho  intor(!st 
nito  that  wonid  havo  Ixuni  applied  at 
consninination  had  tho  creditor  hasod  tho 
initial  rate  on  this  indox  is  H  percent  (.t 
p»m;ont  pins  piircont  margin),  h’or  ]nir])os(!s 
ol  ?}  l()2(j.4a(h)(3).  lh(!  hilly  indexed  rale  is  8 
|)(!nH!nl.  l•'or  discussion  ol  iiavinenl 
calculations  based  on  the  greater  ol  the  hilly 
indexed  rale  or  preininin  rate  Ibr  inirjioses  of 
the  re)iaynienl  ability  determination  under 
S  l()2(i.4a(t;).  see  S  l()2().4a(c)(S)(i)  and 
comment  4a(c)(.T){i)-2. 

2.  Index  or  fnnnnia  wi/ne  ol 
consumnuilian.  Tbe  value  at  consiimniation 
of  the  index  or  formula  need  not  be  nsinl  if 
tbe  contract  provides  for  a  delay  in  the 
im|demenlation  of  changes  in  an  index  value 
or  forinnia.  For  example,  if  the  contract 
sjiecifies  that  rate  changes  are  based  on  the 
index  value  in  effect  45  days  before  the 
change  date,  the  creditor  may  use  anv  index 
value  in  effect  during  the  45  days  before 
consninination  in  calculating  the  fully 
indexed  rale. 

3.  Intaivsl  rote  ndjnslnwnl  cnjys.  If  the 
terms  of  the  legal  obligation  contain  a 
|)eriodic  interest  rale  ad)nstmenl  ca))  that 
would  jirevenl  the  initial  rate,  at  the  lime  of 
the  first  adjiislmenl,  from  changing  to  the  rate 
d(4ermin(u)  using  the  index  or  formula  value 
at  i:onsiimmalion  (/.<?..  the  fully  indexed  rate), 
the  creditor  nuisl  not  give  anv  effect  to  that 
rale  cap  when  (hiliirmining  the  hilly  indexed 
rale.  That  is,  a  creditor  mnsi  deliirmine  the 
hilly  indexed  rati!  wilhoni  taking  into 
account  any  {leriodic  interest  rate  adjnstmeni 
caj)  that  may  limit  how  ipiickly  the  hilly 
indexed  rale  may  be  reached  at  any  lime 
during  the  loan  term  under  the  terms  of  the 
legal  obligation.  To  ilhisirate.  assume  an 
ailjustable-rate  mortgage  has  an  initial  fixed 
rale  of  5  percent  for  the  first  three  vears  of 
the  loan,  filler  which  the  rate  will  adjust 
annually  to  a  specified  index  |)his  a  margin 
of  3  pen;enl.  The  lofin  agreement  jirovides  for 
a  2  jiercenl  annual  inlere.sl  rate  adjustment 
c:ap.  and  a  lifetime  maxinuini  interest  rate  of 
10  percent.  The  index  value  in  effect  at 
consummalion  is  4.5  percent;  the  hilly 
indexed  rate  is  7.5  jiercenl  (4.5  percent  plus 

3  jierceni).  regardless  of  the  2  percent  annual 
interest  rate  adjiislmenl  i:ap  that  would  limit 
wlnai  the  hilly  indexed  rale  would  take  effect 
under  the  terms  of  the  legal  obligation. 

4.  Lifetime  maximum  interest  rate.  A 
i:redilor  may  c.hoose.  in  its  sole  discretion,  to 
lake  into  acifonnl  tbe  lifetime  maximum 
interest  rate  provided  under  the  terms  of  the 
legal  obligation  when  delminining  the  fully 
indexed  rale.  To  ilhisirate.  assume  an 
adjustable-rate  mortgage  has  an  initial  fixed 
rale  of  5  ])er(;ent  for  the  first  three  years  of 
the  loan,  filler  which  the  rate  will  adjust 
finnually  to  a  specified  index  jilns  a  margin 
of  3  percent.  The  lofin  agreement  jirovides  for 
a  2  |)ercenl  annufil  interest  rfite  ficljnslment 
ca|)  and  a  lifetime  maximiim  interest  rate  of 

7  |jercent.  The  index  value  in  effect  at 
consummation  is  4.5  jiercent;  under  the 
generally  fi|)plicable  rule,  the  hilly  indexed 
rale  is  7.5  iiercenl  (4.5  percent  plus  3 
perciml).  Nevertheless,  the  creditor  may 


choose  to  use  the  lifetime  mfiximum  interest 
rate  of  7  ])ercenl  as  Ihi!  hilly  indexed  rale, 
rather  than  7.5  percent,  for  i)nr|)oses  of 
§  l()2(i. 43(b)(3).  Fnrihermori!,  if  the  creditor 
chooses  to  use  the  lilelime  maxiinmn  interest 
rate  and  the  loan  agreement  provides  a  range 
for  the  iiifiximiim  interest  ifite,  then  the 
creditor  comiilies  by  using  the  highest  ifile  in 
that  range  as  IIk;  inaxinnim  interest  rfile  for 
purposes  of  S  102(). 43(b)(3). 

5.  Step-rate  and  fixed-rate  mor/gnge.s-. 

Where  the  interest  rale  offeriul  under  the 
terms  of  the  legfil  obligation  is  not  bfised  on. 
find  does  not  vary  with,  fin  index  or  forimila 
(i.e..  there  is  no  hilly  indexed  ifile),  the 
creditor  must  use  the  mfixiimim  interest  rale 
Ihfil  nifiy  fip|)ly  fit  finy  lime  during  the  lofin 
term.  To  illnslifite: 

i.  Assume  fi  slep-rfile  mortgage  with  an 
interest  rfile  fixed  fit  (>.5  ])eri:enl  for  the  first 
two  yefirs  of  the  lofin,  7  jiercent  for  the  next 
three  years,  find  7.5  iierceni  therefiller  for  the 
renifiinder  of  loan  term.  For  piir|)oses  of  this 
section,  the  creditor  nuisl  use  7.5  iiercent, 
which  is  the  maximiim  rate  that  imiy  a|)ply 
during  the  lofin  term.  ".Ste|)-rfile  mortgage"  is 
defined  in  t?  11)28. lH(s)(7)(ii). 

ii.  Assume  a  fixed-rale  morigfige  with  fin 
interest  rale  fit  consiimmfition  of  7  ])ercenl 
Ihfil  is  fixed  for  the  3l)-yefir  lofin  term.  For 
purposes  of  this  section,  the  nifiximnm 
interest  ifile  Ihfil  nifiy  fip])ly  during  the  lofin 
term  is  7  percent,  which  is  the  interest  ifile 
Ihfil  is  fixed  fit  consmnmalion.  "Fixed-rale 
mortgage"  is  defined  in  1028.18(s)(7)(iii). 

4:tll))l4)  I lif^lier-priced  covered  transaction. 

1 .  Averaf’(f  prime  offer  rate.  The  avei  fige 
prime  offer  rale  is  defined  in  §  1  ()28.35(fi)(2). 
For  hirlher  explanfilion  of  the  meaning  of 
“aveifige  ])rime  offer  ifile,"  and  addilioiifil 
guidance  on  determining  the  average  in  iine 
offer  I'fite.  see  commenls  35(fi)(2)-l  through 
—4 . 

2.  Compandde  transaction.  A  higher- 
priced  covered  transaction  is  a  consiinier 
credit  transaction  that  is  secured  by  the 
consiimer’s  dwelling  with  an  finmifil 
])ercenlfige  rale  Ifial  exceeds  by  the  siiecified 
fimonnt  the  averfige  jiriine  offer  rale  for  a 
compfirable  Iransaclion  fis  of  the  dale  the 
interest  rale  is  set.  The  iniblished  Ifibles  of 
averfige  jn  ime  offer  rates  indicate  how  to 
identify  a  comparable  Irfinsaclion.  See 
comment  35(fi)(2)-2. 

3.  date  set.  A  trfinsaclion’s  finmial 
))ercentfige  rale  is  coinjifired  to  the  averfige 
prime  offer  rate  as  of  the  date  the 
transaction's  interest  rate  is  set  (or  "locked”) 
before  consummation.  Sometimes  a  creditor 
sets  the  interest  rale  inilifillv  and  then  re-sets 
it  at  fi  different  level  before  consiimnifilion. 
The  creditor  should  use  the  hist  date  the 
interest  rfite  is  set  before  consiimmalion. 

43(l)l(.'i)  Loan  amount. 

\.  Disl)nrsement  of  the  loan  amount.  The 
definition  of  “lofin  ainoiml"  requires  the 
creditor  to  use  the  entire  loan  fimoiml  as 
reflected  in  the  loan  contract  or  iiromissory 
note,  even  though  the  loan  ainoiml  inav  not 
be  fully  disbursed  fit  consninnifilion.  For 
example,  assiime  the  consumer  enters  into  a 
loan  agreement  where  the  consumer  is 
obligated  to  repfiy  the  creditor  .$2l)t),l)()l)  over 
15  years,  but  only  .$100,1)00  is  disbursed  at 
consummation  and  the  renifiining  $100,000 
will  be  disbursed  during  the  year  following 


consninination  in  fi  series  of  advances 
($25,000  each  quarter).  For  junqioses  of  this 
section,  the  creditor  nuisl  use  the  loan 
fimonnl  of  .$200,000,  even  though  the  loan 
agreement  provides  that  only  $100,000  will 
be  disbursed  to  the  consumer  at 
consnmmfilion.  (’lenerally,  creditors  should 
rely  on  1028.17(c)(8)  and  associated 
commenlfirv  regarding  treatmenl  of  iiuiltiple- 
advance  find  const riiclion-lo-permfineni 
lofins  fis  single  or  nuilti]de  transfictions.  See 
(dso  comment  43(a)(3)-2. 

4:i(l))((i)  Loan  term. 

1.  General.  The  lofin  term  is  the  period  of 
lime  it  Ifikes  to  repay  the  loan  ainonnl  in  full. 
For  exfinqile,  a  lofin  with  an  initial 
discounted  rfile  ihfil  is  fixed  for  the  first  two 
yefirs.  and  that  adjusts  periodicfilly  for  the 
next  28  years  has  a  loan  term  of  30  years, 
which  is  the  amorti/.ation  |)eriod  on  which 
the  periodic  fimorti/.ing  payments  are  bfised. 

43(l))l7)  Maximnm  loan  amount. 

1.  Calculation  of  maximum  loan  amount. 
For  purposes  of  S  1028.43(c)(2)(iii)  and 
(c)(5)(ii)((3.  a  creditor  nuisl  determine  the 
mfiximnm  lofin  fimoimt  for  fi  negative 
fimorlization  loan  by  using  the  loan  amount 
|)liis  any  increase  in  ))rinci])fil  bfilance  Ihfil 
('.fill  result  from  negative  amortization  based 
on  the  terms  of  the  legfil  obligfition.  In 
delermining  the  mfixinuim  lofin  ainoiml,  a 
creditor  must  fissiime  that  the  consumer 
nifikes  the  mininuim  ]ieriodic  jifivinenl 
liermilled  under  the  loan  agreement  for  as 
long  as  |)ossible.  until  the  consumer  miisl 
begin  nifiking  fully  fimorlizing  payments;  find 
thfil  the  interest  rfile  rises  as  (piickly  as 
possible  after  consiimmfition  under  the  terms 
of  the  legfil  obligfition.  Thus,  creditors  nuisl 
fissiime  that  the  consumer  makes  the 
mininuim  jieriodic  pfiymeni  until  anv 
negfilive  fiinorlizfilion  cap  is  reached  or  until 
the  period  permitting  minimiim  iieriodic 
payments  exjiires.  whichever  occurs  first. 
"Lofin  ainoimt"  is  defined  in  S  1028.43(b)(5); 
"negative  fimorlization  loan”  is  defined  in 

§  1028.18(s)(7)(v). 

2.  Assumed  interest  rate.  In  calculating  the 
miixinuim  loan  fimoiinl  for  an  adjustfible-rfite 
inorlgiige  that  is  a  negative  amortization  lofin, 
the  creditor  must  assume  that  the  interest 
rate  will  increase  as  rapidly  as  ])ossible  after 
consiimmation.  taking  into  account  finy 
jieriodic  interest  rate  adjustment  cfqis 
provided  in  the  loan  agreement.  For  an 
adjustable-rale  mortgage  with  fi  lifetime 
mfixinuim  interest  rale  but  no  ]ieriodic 
interest  rale  adjustment  cap,  the  creditor 
must  assume  Ibal  tbe  interest  rfite  increfises 
to  tbe  maxinuim  lifetime  interest  rfite  at  the 
first  fidjuslmenl. 

3.  Examples.  The  following  fire  examples 
of  how  to  determine  the  maximiim  loan 
fimoiml  fora  negfitive  amortization  lofin  (fill 
amounts  shown  fire  rounded,  find  fill 
fimounls  are  calcnlaled  using  non-rounded 
values); 

i.  Adjustahle-mte  mort<iage  with  nef’ative 
amortization.  A.  Assume  an  adjiislable-rfite 
mortgfige  in  the  amount  of  $2()i).()()l)  with  a 
3()-yefir  lofiii  term.  The  lofin  agreement 
Jirovides  that  the  consumer  can  make 
minimum  monthly  jiayments  that  cover  only 
jifirl  of  the  interest  accrued  each  month  until 
the  jirincijial  bahince  reaches  115  jiercent  of 
its  original  balance  (i.e..  a  negative 
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ainortiziilion  cap  of  113  jjiM'cont)  or  for  llu; 
first  five  years  of  llu;  loan  (tit)  monthly 
payments),  wliichevcn'  occurs  first.  'I'he 
introductory  int(!r(!sl  rate  at  consummation  is 
1.3  pm'cent.  One  monlli  after  tlie  first  dav  of 
tlu!  first  full  cahmdar  month  following 
consmnmation.  tlu;  intenist  rate  adjusts  and 
will  adjust  monthly  tlua'eafter  hasiul  on  iIk; 
s])ecifi(!d  index  jjlns  a  margin  of  3.3  |)(!rcenl. 
The  maximum  lifetime  intesrest  rate  is  10.3 
])(!rcenl;  there  are  no  other  pmiodic  inter(!st 
rate  adjustment  cai)s  that  limit  how  ipuckly 
th(!  maximum  liletinu!  rate  may  lx;  rcxiched. 
Th(!  mininunn  monthly  ])avment  for  the  first 
y(!ar  is  based  on  the  initial  inler(;st  rate  of  1.3 
penamt.  Aft(!r  that,  tins  minimum  monthly 
payment  adjusts  annually,  hut  may  incrcuise 
hy  no  more!  than  7.3  ])(!rcent  over  the 
pnndous  ycuir’s  ])ayment.  The  minimum 
monthly  payment  is  .SOOO  in  tlu;  first  year. 
S742  in  the  s(;c:ond  y(;ar.  and  .S7t)7  in  the  first 
jjart  of  the  third  year. 

B.  To  determine  the  maximum  loan 
amount,  assume  that  the  initial  interest  rate 
increases  to  the  maximum  liietime  inter(;st 
rate  of  10.3  percent  at  the  first  adjustment 
(/.e..  the  due  date;  of  the  first  ])eriodic 
monthly  payment)  and  accrues  at  that  rate 
until  the  loan  is  recast.  Assume  the  consum(;r 
mak.(;s  the  minimum  monthly  paym(;nts  as 
sch(;duled,  which  arc;  ca])])(;d  at  7.3  ]u;rc(;nt 
from  y(;ar-to-y(;ar.  As  a  r{;sult.  tlu;  consunu;r’s 
minimum  monthly  paynu;nts  an;  l(;ss  than 
the  inter(;st  accru(;d  (;ach  month.  r(;sulting  in 
iu;gative  amortization  [i.i;..  tlu;  accru(;d  hut 
unpaid  int(;r(;st  is  add(;d  to  the  principal 
halancc;).  Thus,  assuming  that  the  consunu;r 
mak(;.s  the  minimum  monthly  |)ayments  for 
as  long  as  jiossihh;  and  that  tlu;  maximum 
inl(;rest  rate;  of  10.3  p(;rcent  is  r(;aclu;d  at  llu; 
first  rale  adjustnu;nl  (/.e..  the  due  date;  of  the 
first  ])eriodic  monthly  ])aynu;nl),  llu;  lucgative 
amortization  cap  of  113  ])(;rcent  is  reached  on 
the  due  dale;  of  llu;  271h  monthly  ])ayment 
and  tlu;  loan  is  recast.  The  maximum  loan 
amount  as  of  the  due  dale  of  the  27th 
monthly  |)aynu;nl  is  .S229.231. 

ii.  Fixe(l-ral(\  ^mdiuilcd  pavmani  n;(u7g«»e 
u  illi  negative  amort i/Ailicm.  A  loan  in  the 
amount  of  .S200.000  has  a  30-year  loan  term. 
The  loan  agreenu;nt  ])rovid(;s  for  a  fixed 
interest  rate  of  7.3  percent,  and  recpiires  the 
tjonsumer  to  make  minimum  monthiv 
|jayments  during  tlu;  first  y(;ar,  with 
])ayments  increasing  12.5  ]u;rc(;nl  over  the 
previous  y(;ar  every  y(;ar  for  four  years.  The 
|)ayment  schedule  provid(;s  for  ])avments  of 
.‘S943  in  llu;  first  y(;ar,  .Sl.Otil  in  the  second 
year,  .Si  .193  in  llu;  third  year.  SI. 343  in  llu; 
fourth  year,  and  SI  .311  for  the  r(;maining 
l(;rm  of  llu;  loan.  During  the  first  lhn;{;  vi;ar,s 
of  the  loan,  the  payments  are  less  than  the 
inter(;st  accru(;d  each  month,  resulting  in 
negative  amortization.  Assuming  that  the 
consuiiu;r  makes  llu;  minimum  ]u;riodic 
paynu;nls  for  as  long  as  jjossihle,  the 
maximum  loan  amount  is  S2()7,()()2.  which  is 
r(;ac.lu;d  at  the  end  of  the  third  y(;ar  of  the 
loan  (on  the  due  dale  of  tlu;  3()lh  monthly 
payment).  .Set;  comnu;nt  43(c)(3)(ii){(3-3 
l)roviding  exampl(;.s  of  how  to  d(;t(;rmiiu;  the 
consunu;r’s  repayment  ahilily  for  a  n(;gativ(; 
iunortizalion  loan. 

43(b)(8l  Mortgage-related  obligations. 

1.  (ieneral.  Section  1029. 43(h)(8)  defines 
mortgage-related  obligations,  which  must  he 


consider(;d  in  det(;rmining  a  consunu;r’s 
ahilily  to  r(;])ay  pursuant  to  §  102(). 43(c). 
.S(;clion  1029. 43(h)(8)  inclu(i(;s,  in  the 
(;valualion  of  morlgag(;-relat(;d  obligations, 
f(;i;.s  and  s|u;cial  <iss(;ssuu;nts  ow(;d  to  a 
condominium.  coop(;niliv(;,  or  honu;owiu;rs 
association.  .S(;clion  1()2(). 43(h)(8)  includ(;s 
ground  rent  and  leasehold  ])aynu;nls  in  the 
d(;finilion  of  nu)rlgag(;-n;hil(;d  obligations. 

.S(;(;  comnu;nlary  to  S  1029.43(c)(2)(v) 
r(;garding  tlu;  r(;(piir(;nu;nt  to  lake  into 
account  iiny  mortgag(;-r(;hit(;d  obligations  for 
|)uri)o.s(;,s  of  dt;lermining  a  consumer's  ahilily 
to  r(;i);iy. 

2.  Property  taxes.  .S(;t;lion  1029.43(h)(8) 
includes  proju;rty  taxes  in  the  evaluation  of 
morlgiig(;-relal(;d  obligations.  Obligations  that 
art;  rt;latt;tl  to  the  ownershi))  or  ust;  of  rt;al 
])rt)])t;rly  and  jiaitl  to  ii  taxing  authoritv, 
whether  on  ti  monthly,  tiuarlerly,  annual,  or 
olht;r  basis,  are  ])rt)])t;rty  taxes  for  |)urpt).st;s 
of  §  1029.43(h)(8).  .Setdion  1029.43(h)(8) 
int:ludt;s  obligations  that  art;  equivalent  to 
|)rt)|)t;rly  t;ixt;s.  t;vt;n  if  sut:h  obligations  art; 
nt)t  tlenttminaletl  as  “taxt;s.”  l‘'t)r  t;xam])le. 
gt)vt;rnnu;nts  may  t;stal)lish  t)r  allow 
intlt;])entlt;nl  tli.strit;ls  with  the  authority  It) 
impt)st;  lt;vie.s  tui  |)rt)])t;rlit;s  within  the 
tlistrit:!  It)  fuutl  a  spt;t;ial  purpt)st;.  sut;h  as  a 
lt)t;al  tlt;vt;lt)])mt;nl  ht)ntl  tlistrit:!.  water 
tlistrit;!.  t)rt)lht;r  ])ul)lit:  ])ur])t)st;.  Tht;se  lt;vit;s 
iiiiiy  ht;  rt;ft;rrt;tl  It)  as  t:ixt;.s.  assessments. 
surt:hargt;s,  t)r  by  st)mt;  t)lher  name.  l''t)r 
purpt)st;s  t)f  S  1029.43(1))(8).  Iht;se  iirt; 

|)rt)pt;rly  t<ixt;s  anti  <irt;  int:luttt;tl  in  Iht; 
tlelerminiitit)))  t)f  mt)rlgiigt;-rt;lalt;tl 
t)l)lig<ilit)n.s. 

3.  Insnrance  preininnis  and  similar 
eharges.  .St;t:lit)n  1029.43(1))(8)  inc.lutles  in  tht; 
evalualit)!)  t)f  mt)rlgagt;-rt;l;itt;tl  t)hligatit)ns 
premiums  anti  simihir  t:hargt;s  itlt;nlifit;tl  in 

§  1029.4(h)(3).  (7),  (8).  t)r  (10)  that  art; 
rt;tpnrt;tl  by  Iht;  t:rt;tlilt)r.  This  int:lutlt;s  tdl 
premiums  or  t:harges  rt;hilt;tl  It)  t:t)vt;riigt; 
l)rt)tet:ting  Iht;  t:rt;tiitt)r  against  a  t:t)usumt;r's 
tlt;laull,  t:rt;tlit  lt)ss.  t:t)llalt;ral  lt)ss.  t)r  simihir 
lt)ss.  if  the  t:t)nsumer  is  rt;quiretl  It)  ])ay  the 
prt;mium  t)r  t:harge.  I-'ttr  example,  if  l'’t;tlt;ral 
law  rt;t]uirt;s  flt)t)tl  insurant;t;  It)  ht;  t)l)taint;tl 
in  t:t)nnt;t:tit)n  with  tlu;  mttrigage  lt)an.  the 
flt)t)tl  insurant;e  ])remium  is  a  mortgagt;- 
rt;latt;tl  t)hligalit)n  lor  ])urpt)st;,s  of 
S1029.43(1))(8).  .Set;tit)n  1029.43(1))(8)  does 
nt)l  int:lutle  prt;miums  t)r  similar  t:hargt;s 
itlt;ntifit;tl  in  §  1029.4(l))(5).  (7).  (8).  t)r  (10) 
that  art;  nt)l  retpiiretl  by  Iht;  t:rt;tlitt)r  anti  that 
tlu;  t:t)nsunu;r  purtihases  vt)luntarily.  For 
example: 

i.  If  a  t:rt;tlilt)r  dt)t;s  nt)l  rt;t]uirt;  t;arthtpuike 
insurant:e  It)  ht;  t)htaint;tl  in  t:t)nnt;t:lit)n  with 
Iht;  nu)rtgage  lt)an.  hnl  the  tionsumer 
vt)lunlarily  t:ht)t)ses  It)  purt:hast;  sut;h 
insurant;t;.  tlu;  t;arlhtpiiikt;  insurant:); 
prt;mium  is  nt)l  ti  nu)rlgagt;-rt;lalt;tl  t)hligatit)n 
idr  i)urpt)st;s  t)f  1029.43(1))(8). 

ii.  If  a  t;rt;tlilt)r  rt;t|nirt;s  a  mininunn  iimttunl 
t)f  t:t)Vt;rage  idr  ht)mt;t)wnt;rs’  insurant:);  anti 
Iht;  t:t)nsumt;r  vttiunlarily  t:ht)t)st;s  It) 
purt:hast;  a  mt)rt;  t:t)m])rt;hensivt;  anu)unl  t)f 
t;t)verage,  Iht;  pt)rlit)n  t)f  llu;  premium 
allt)t:alt;d  It)  the  rt;t|uirt;tl  minimum  t:t)vt;ragt; 
is  a  nu)rtgagt;-rt;lalt;tl  t)hligatit)n  Idr  ])ur|)t)st;s 
t)f  §  1029.43(1))(8).  while  Iht;  pt)rtit)n  t)f  the 
))rt;mium  allt)t;att;tl  It)  tlu;  mort; 
ct)m])rt;ht;nsivt;  t:t)vt;ragt;  voluntarily 
l)urt;hast;tl  by  the  ct)nsunu;r  is  not  a 


mt)rtgagt;-rt;laletl  t)l)ligation  Idr  pur])t)st;s  t)f 
§  1029.43(h)(8). 

iii.  If  the  ct)nsunu;r  ])urt:hast;s  insurant:);  t)r 
similar  t:t)verage  nt)l  retpiiretl  hy  Iht;  t;rt;tlitt)r 
at  t:t)nsummatit)n  witht)ut  having  rt;tpiestt;tl 
Iht;  .spt;t:ifit:  nt)n-rt;tpurt;tl  insurant:);  t)r 
similar  t:t)vt;nigt;  anti  witht)ul  having  agrt;t;tl 
tt)  the  i)rt;mium  or  t;hargt;  Idr  tlu;  si)t;t;ific. 

nt) n-rt;tpiirt;tl  insurant:);  t)r  similar  t:t)vt;nigt; 
])rit)r  It)  t:t)nsumm<itit)n.  Iht;  |)rt;mium  t)r 
t:hargt;  is  nt)t  vt)luntary  for  ])ur])t)st;s  t)f 

S  1029.43(1))(8)  anti  is  a  nutrtgage-relatetl 
t)hlig;ilit)n. 

4.  Mortgage  insurance,  guarantee,  or 
similar  charges.  St;t:tit)n  1029.43(1))(8) 
int;lutlt;s  in  the  t;v;dualit)n  of  nu)rtg<ige- 
rt;latt;tl  t)l)ligatit)ns  prt;miums  t)r  charges 
prt)let;ting  Iht;  t:rt;tlitt)r  against  tlu;  t:t)nsumt;r’s 
tiefanit  t)r  other  c.retlit  lt)ss.  This  int:lutles  all 
])remiums  t)r  similar  t:hargt;s,  whether 
tlt;nt)minatt;tl  as  mttrlgage  insurant:);, 
guarantee  insurant:);,  or  t)tht;rwise.  as 
tlelt;rmint;tl  at:t:t)rtling  tt)  ap])iit;ahlt;  Slate  t)r 
Ft;tlt;ral  law.  F't)r  exiimple,  monthiv  "private 
mt)rtgagt;  insuranct;"  ptiyments  i)aitl  tt)  a  nt)n- 
gt)vt;rnmt;nlal  entity,  annual  "guarantee  ft;t;" 
|)aynu;nls  requirt;tl  by  a  Ft;tlt;ral  housing 
prt)grimi.  anti  a  tpiartt;rlv  "mortgage 
insurance"  j)aynu;nt  ])aitl  tt)  a  .State  agt;nt:y 
atlminislt;ring  a  ht)u.sing  prt)gnun  art;  tdl 
mt)rtg:igt;-rt;lalt;tl  t)l)ligalit)n.s  Idr  purpt)st;s  t)f 
S  1029.43(h)(8).  .St;t:tit)n  1029.43(l))(8) 
int:lntlt;s  Ihest;  t:harges  in  tlu;  tlt;finitit)n  t)f 
mt)rlgagt;-rt;lalt;tl  t)l)ligatit)ns  if  tht;  t:rt;tlilt)r 
rt;t|nirt;s  Iht;  t:t)nsunu;r  tt)  pay  lht;m.  t;vt;n  if 
Iht;  t:t)nsumt;r  is  nt)t  lt;gallv  t)l)ligiitt;tl  tt)  j)av 
tlu;  t:hargt;s  untlt;r  llu;  terms  t)f  the  insurant:); 
|)rt)gram.  Ft)r  t;ximiplt;.  if  a  nu)rtg<igt; 
insurant:);  prt)gram  t)hligatt;s  Iht;  t:rt;)litt)r  tt) 
make  rt;t:urriug  nu)rlgagt;  insurant;); 

|)aynu;nts.  anti  Iht;  t;rt;tlilt)r  rt;tpiirt;.s  llu; 
t:t)n.sunu;r  It)  reimhurst;  tlu;  t;rt;tlitt)r  Idr  .snt;h 
rt;t:urring  i)avments.  llu;  t:t)n.sunu;r's 
|)aynu;nls  art;  nu)rtgagt;-rt;lalt;tl  t)l)ligiilit)ns  Idr 
])urpt)st;s  t)f  §  1029.43(1))(8).  nt)wt;vt;r.  if  a 

nu) rtgagt;  insurant:);  ])rt)gram  tthligates  Iht; 
t;rt;tlitt)r  It)  makt;  rt;t:urring  nu)rtgiigt; 
insurant:);  payments,  anti  the  t;rt;tlilt)r  tlt)t;s 
nt)l  rtttpiirt;  Iht;  t:t)nsumt;r  to  rt;iml)urst;  Iht; 
i:rt;tlilt)r  Idr  Iht;  t:t)sl  t)f  tlu;  nutrlgage 
insurant:))  ])aynu;nts.  llu;  ret;urring  mttrlgagt; 
insurant:))  j)aymenls  art;  nt)t  mt)rtgage-rt;lalt;tl 
t)l)ligatit)ns  ft)r  ])urpt)st;s  t)f  §  1029.43(h)(8). 

3.  Pebdion  to  the  finance  charge.  .St;t:tit)n 
1029.43(1))(8)  int:ludt;s  in  the  c;viduatit)n  t)f 
nutrlgage-relatetl  tthligalittns  premiums  anti 
similar  i:hargt;s  itlenlifitttl  in  §  1029.4(h)(3), 
(7).  (8).  t)r  (10)  that  art;  rt;tpnrt;tl  hy  the 
t:rt;tlitt)r.  Tht;.s);  premiums  anti  similar 
c.harges  art;  mt)rlgagt;-relatt;)l  ohiigalittns 
rt;gartllt;ss  t)f  wht;lht;r  the  prt;minm  t)r  similar 
t;hargt;  is  t;xt:lutlt;tl  frttm  the  finant;t)  t:hargt; 
pursuant  tt)  1029.4(tl).  Ft)r  t;xam])lt;,  a 
premium  Idr  insunmt;t;  tigainsl  lt),ss  t)r 
tiamagt;  It)  Iht;  ))rt)pt;rly  writlt;n  in  t:t)mu;t:lit)n 
with  the  t:rt;tlil  transat:lion  is  a  prt;mium 
itlt;nlifit;tl  in  §  1029.4(1))(8).  If  this  premium 
is  rt;(purt;tl  hy  Iht;  t:rt;tlilt)r.  the  premium  is 
a  mt)rlgagt;-rt)lalt;d  t)hligalit)n  |)ur.suant  It) 

1029.43(1))(8).  rt;gartllt)ss  t)f  wht;lht;r  the 
])rt;mium  is  t)xt:lutletl  frt)m  tht;  finant;t;  t;hargt; 
])ursuant  to  §  1029.4(tl)(2). 

■43(h)( I  II  liecast. 

1.  Dale  of  the  recast.  Tht;  lt;rm  ‘‘rt;t:asl” 
means.  Idr  an  atljuslahle-rate  nutrtgage.  tlu; 
expiralit)!!  of  the  pt;rit)tl  tluring  whit:h 
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payinciits  liascut  on  tho  intniductorv  fixed 
rale  are  ])eriiiilled;  for  an  interest-only  loan, 
the  expiration  of  the  pciriotl  durin}>  which  th(^ 
inter(!st-only  ])ayinents  are  pcirinittcul;  and. 
fora  ne}>ative  ainorti/ation  loan,  the 
expiration  of  the  period  during  which 
negativelv  amortizing  |)avinents  are 
IMTinitted.  For  adjustable-rate  mortgages. 
int(!rest-oidv  loans,  and  lujgative 
amortization  loans,  the  date  on  which  the 
nniast  is  considenul  to  occur  is  the  due  date 
of  the  last  monthly  |)ayment  hastid  on  tin; 
introdnctorv  fixed  rate,  the  inter(;st-only 
|)ayment.  or  the  negatively  amortizing 
|)aym(;nt.  respectively.  To  illustrate:  A  loan 
in  an  amount  of  S200.()0t)  has  a  (tO-year  loan 
term.  I'lie  loan  agre(;ment  jjrovides  for  a  fixed 
interest  rate  and  permits  interest-onlv 
|)ayments  for  the  first  five  years  of  the  loan 
(til)  months).  The  loan  is  recast  on  the  due 
date  of  the  (iOth  monthly  jiayment.  Thus,  the 
term  of  the  loan  remaining  as  of  the  tlate  the 
loan  is  recast  is  25  years  (:t()0  months). 

4:i(h)l  12)  Simullaimoim  loan. 

1.  Gtnumil.  Section  l()2(i.43(h)(1 2)  defines 
a  simidtan(;ous  loan  as  another  covered 
transaction  or  a  home  equity  line  of  credit 
(IIFITX;)  subject  to  1020. 40  that  will  he 
secured  by  the  same  dwelling  and  made  to 
the  same  consumer  at  or  hefon; 
consummation  of  the  c:overed  transaction, 
wh(;ther  it  is  made  by  the  same  ci(;dit(jr  or 

a  third-jjarty  creditor.  (As  with  all  of 
t?  1020.43.  the  term  “dw(;lfing"  includc;s  any 
n;al  i)roperty  attached  to  a  dwelling.)  For 
exam|ile.  assume  a  consumer  will  ent(;r  into 
a  l(;gal  obligation  that  is  a  covered  transaction 
with  (ln;ditor  A.  Imm(;diately  ])rior  to 
consummation  of  tin;  cov(;r(;d  transaction 
with  (>(;ditor  A.  the  consum(;r  op(;ns  a 
IlFLOC;  that  is  S(;cun;d  by  the  same  dwelling 
with  Oeditor  8.  I’or  j)urposes  of  this  s(;ction, 
tin;  loan  <;xtended  by  (;r(;dilor  If  is  a 
simnltain;on.s  loan.  S(;(;  commentary  to 
<?  102().43(c)(2)(iv)  and  (c)(0).  discussing  the 
n;(piirement  to  consider  the  consumer’s 
])aynn;nt  obligation  on  anv  simultan(;ous  loan 
for  purposes  of  det(;rmining  the  consunn;r's 
ability  to  repay  the  cover(;d  transaction 
subject  to  this  sei:tion. 

2.  Sanw  consunwr.  l-’or  purposes  of  the 
definition  of  “simultaneous  loan,"  the  term 
"same  consumer"  includes  any  consumer,  as 
that  term  is  defined  in  §  1020.2(a)(ll),  that 
enters  into  a  loan  that  is  a  coven;d 
transaction  and  also  enters  into  another  loan 
(e.g.,  s(H:ond-lien  covered  transaction  or 
HFI.OC)  secured  by  the  same  dw(;lling. 

When;  two  or  more  c:onsum(;rs  ent(;r  into  a 
l(;gal  obligation  that  is  a  cov(;red  transaction, 
hut  only  om;  of  them  (;nters  into  another  loan 
secured  by  the  same  dwelling,  the  "same 
consumer”  in{;lndes  tin;  jjerson  that  has 
(;nt(;r(;d  into  both  legal  obligations.  Ft)r 
exani|)l(;.  assume;  ('.onsumer  A  and  (ionsumer 
if  will  both  (;nter  into  a  h;gal  obligation  that 
is  a  covered  transaction  with  a  cn;ditor. 
Innn(;diately  ])rior  to  consummation  of  the 
cov»;r(;d  transaction.  f’,onsum(;r  If  o|)(;ns  a 
HFI.Of;  that  is  sc.'cured  by  the  same  dwelling 
with  the  sami;  cr(;ditor;  {Consumer  A  is  not  a 
signatory  to  the  HFLCXi.  For  purposes  of  this 
d(;finition.  (ionsumer  If  is  the  same  consum(;r 
and  the  cr(;ditor  must  inc:lud(;  the  IIFLCX^  as 
a  sinudtaneoiis  loan. 

43(1)1113)  Ihird-party  wcord. 


1.  Hlacimnic  racords.  rhird-|jarly  n;cords 
include;  r(;cords  transmitt(;d  (;l(;ctronically. 
f’or  (;xam])le,  to  verify  a  consumer's  cr(;dit 
history  using  third-party  r(;c{)rds  as  r(;(pnr(;d 
by  S  l(l2(i.43(c)(2)(viii)  and  l()2(i.43(c)(3).  a 
cr(;ditor  may  use;  a  cr(;dit  r(;p()rt  i)r(;pan;d  by 
a  consum(;r  re|)orting  agency  that  is 
transmitted  (;l(;ctronically. 

2.  l-orms.  A  record  pr(;par(;d  by  a  third 
party  includes  a  form  a  cn;ditor  giv(;s  to  a 
third  party  to  ])rovide  information,  (;v(;n  if 
the;  creditor  compl(;te.s  |)arts  oi  the  form 
unrelat(;d  to  tin;  information  sought.  For 
example,  if  a  cr(;ditor  gives  a  consunn;r's 
(;mployer  a  form  for  verifying  tin;  consnnu;r's 
employment  status  and  income,  tin;  c:r(;ditor 
may  fill  in  tin;  creditor’s  nann;  and  other 
])ortions  of  the  form  unrelated  to  the 
c,onsum(;r’s  (;mplovment  status  or  income. 

Pnrag/fj/j/i  43(l))(13)(i). 

1.  liaviawad  racord.  Under 
§  l()2().43(h)(13)(i).  a  third-party  record 
includes  a  document  or  other  r(;cord 
|irepan;d  by  the  consumer,  the  creditor,  the 
mortgage;  l)rok(;r,  or  the  cr(;ditor’s  or  mortgage 
l)rok(;r’,s  agent,  if  tin;  record  is  r(;viewed  by 
an  appropriate  third  jiarty.  For  (;xam|)le.  a 
l)rofit-and-loss  statement  ])r(;])ar(;d  hv  a  s(;lf- 
(;mploy(;d  consumer  and  r(;vi(;wed  by  a  third- 
party  ac;conntant  is  a  third-jjarlv  r(;cord 
und(;r  S  lt)2().43(l))(13)(i).  In  contrast,  a  jn'ofit- 
and-loss  statenn;nt  pre|)ar(;d  by  a  s(;lf- 
employ(;d  consumer  and  r(;vi(;w(;d  hv  tin; 
consumer’s  non-accountant  s|)ouse  is  not  a 
third-])arty  n;cord  und(;r  (j  l()2r).43(l))(l 3)(i). 
I^aragraph  43(l))(13)(iii). 

1 .  Grcdilor's  racords.  S(;ction 
102(i.43(h)(l 3)(iii)  ]irovides  that  a  lhird-])arty 
record  includ(;s  a  r(;cord  tin;  creditor 
maintains  for  an  account  of  tin;  consunn;r 
held  by  the  cr(;ditor.  Exampl(;s  of  such 
accounts  include  checking  accounts,  savings 
accounts,  and  r(;tirenn;nt  accounts.  Fxam])i(;s 
of  such  accounts  also  include;  iie:e:ounts 
relate;el  ter  ii  e:e)nsunn;r’s  eeutstaneling 
e)hligat!e)ns  te;  ei  e;re;elite)r.  Fe)r  example,  a 
thirel-|);irty  re;e;e)rel  ine:luele;s  the;  e:r(;elite)r’s 
re;e:e)rels  fe)r  a  fir.st-lie;n  meertgage;  te)  a 
e:e)nsume;r  who  ai)])lie;s  fe)r  a  sid)e)retinate;-lie;n 
he)me;  e;e]uity  leean. 

43((:)  liepavnnnil  alnlitv. 

43lc)l  1  j  Ganara)  ivqiuivnunil. 

1.  Knnsonalda  and  good  faith 
deUuinination.  i.  Ganam).  Cre;elite)rs  generally 
are;  re;quire;el  by  §  l()2().43(e;)(l)  te)  make; 
re;ase)n;ihle;  anel  geeeeel  faith  ele;te;rminatie)ns  e)f 
e;e)nsume;rs’  ability  te)  re;i)ay.  Se;e;tie)n 
1020. 43(e;)  anel  the;  ae;e;e)nq)anying 
e:e)n)me;ntary  ete;se;rihe;  e;e;rtain  re;quire;me;nts 
leer  making  this  al)ility-te)-re;pay 
ele;te;rmination.  hut  ele)  not  ])re)viele 
e;e)mpre;he;nsive;  unele;rwriting  stiinelarels  to 
whie:h  e;re;elite)rs  n)ust  iielhe;re;.  Fe)r  e;xam])le;, 
the;  rede  anel  e:e)mme;ntary  elo  ne)t  spe;e:ify  he)w 
mue:h  ine:e)me;  is  ne;(;ele;el  te)  siq)pe)rl  a 
])artie;idar  level  of  ele;l)t  e)r  he)w  e;re;elit  histe)rv 
she)ulel  he;  we;ighe;el  eigainst  e)the;r  fae;te)rs.  Se) 
leeng  as  e:re;elite)rs  e:e)nsiele;r  the  fae:te)rs  se;t  forth 
in  §  1020.43(e:)(2)  ae:e;e)reiing  te)  the; 
re;quire;me;nts  e)f  §  l()20.43(e;).  e;re;elite)rs  iire; 
])(;rmitte;el  to  elevele)])  the;ir  e)wn  unele;rwriting 
stanelarels  iinel  ineike;  e;hange;s  te)  the)se; 
stanelarels  e)ve;r  time  in  re;s])e)nse;  te)  e)m|)irie:al 
infe)rmatie)n  anel  e;hanging  e;e:e)ne)mie:  anel 
e)lhe;r  e;e)nelitie)ns.  Whe;the;r  a  partie:ular 
al)ility-te)-re;i);iy  ele;te;rininatie)n  is  reasonable 


anel  in  geeoel  faith  will  elejeenel  ne)t  eenly  een  the; 
unele;rwriting  stanehirels  aele)])te;el  by  the; 
e:re;elite)r,  hut  ern  the;  fae:ts  anel  e:ire:umstane:e;s 
e)fan  inelivielual  e;xte;nsie)n  e)f  e:re;elit  anel  ln)W 
a  e:re;elite)r’s  unele;rwriting  stanelarels  we;re; 
applie;el  te)  the)se;  fae:ts  emel  e;ire;umstane:e;s.  A 
e;onsume;r’s  slate;me;nt  e)r  atte;station  that  the; 
e:e)nsume;r  has  the;  eihility  te)  re;p;iy  the;  le)an  is 
ne)l  inelie;ative;  e)f  whe;the;r  the;  e:re;elite)r’s 
ele;te;rminatie)n  was  n;ase)nat)le;  anel  in  ge)e)el 
faith. 

ii.  Gonsidoralions.  A.  The;  fe)i hewing  may  he; 
e;viele;ne;e;  that  a  e'.re;eiite)r’s  at)ility-te)-re;])ay 
eleterniinatie)!)  was  re;ase)nal)le;  anel  in  geeeeel 
faith: 

/.  The;  e:e)nsume;r  ele;nie)nstrate;el  ae:tual 
ability  te)  repay  the;  leean  by  neiiking  timely 
])ayme;nts.  witheeut  me)elifie:atie)n  or 
ae;e:e)nnne)elation.  leer  a  .signifie:ant  ])e;rie)el  e)f 
time;  after  e;e)nsummatie)n  or.  for  an 
aeljustahle-rate;,  inte;re;st-e)nly.  eer  ne;gative;- 
ameertizatieen  mortgage;,  for  a  signifie;ant 
])e;rie)el  e)f  tinee;  afte;r  re;e:ast: 

2.  The  creeliteer  use;el  unele;rwriting 
stanelarels  that  have;  histe)rie:ally  re;sidte;el  in 
e:e)mparative;ly  le)W  rates  eef  ele;linepie;ne;y  anel 
elefault  eluring  aelverse;  e;e:e)ne)mie:  e;e)nelitie)ns; 
eer 

3.  The;  e:re;elite)r  use;el  unelerwriting 
stiinelarels  l)iise;el  een  e;mpirie:cilly  ele;rive;el. 
ele;me)nstral)ly  anel  statislie:ally  seeunel  me)ele;ls. 

11.  In  e:e)ntrast.  the;  folleewing  iniiy  he; 
i;viele;m;e;  that  ii  e:ri;elite)r’s  iil)ility-te)-re;piiy 
di;te;rminatie)n  was  neet  re;ase)nahle  or  in  geeeiel 
faith: 

1.  The;  e:onsume;r  ele;fault(;el  een  the;  loan  ii 
sliort  time  iifte;r  e:e)nsummatie)n  or.  leer  an 
aeljustahle-riite.  interest-emly,  eir  negative- 
innortizatie)!)  mortgage;,  a  short  time;  afte;r 
re;e:ast: 

2.  The;  e;re;elile)r  use;el  unelerwriting 
stanelarels  that  have;  historie:ally  re;sulte;el  in 
e:e)m])arative;ly  high  le;ve;ls  e)f  ele;line]ue;ne:y  anel 
ele;fanlt  eluring  iulve;rse;  e;e:one)mie:  e:e)nelitie)ns; 

3.  The;  e;re;elite)r  applieel  unele;rwriting 
staneliirels  ine:onsiste;ntly  eir  useel 
unele;rwriting  stanelarels  eliffe;re;nl  from  Iheese; 
use;el  for  simihir  loans  without  re;asonahle; 
justifie:atiem; 

4.  The;  e:re;dite)r  elisre;garele;el  e;viele;ne:e;  that 
the  unele;rwriting  stanelarels  it  u,se;el  are;  ne)t 
effe;e:tive;  at  eleterniining  e:e)nsume;rs’ 
re;|)ayme;nt  ability; 

5.  The;  e:re;elite)r  elisre;garde;el  e;viele;ne:e;  that 
the  consumer  may  have;  insuffie:ii;nt  resielual 
ine;e)me;  to  e:ove;r  othe;r  re;e;urring  eehligatieens 
anel  e;xi)ense;.s,  tiiking  intei  ae:e;e)unt  the; 
e;e)nsume;r’s  assets  eether  than  the;  i)re)])e;rtv 
se;e;uring  the;  loan.  afte;r  ])aying  his  e)r  her 
meenthly  payments  fe)r  the;  e:e)ve;re;el 
lransae:tie)n.  iiny  simultaneous  loans. 
me)rlgage;-re;lale;el  eehligations,  anel  any  e;urre;nt 
eleht  eehligatiems;  or 

ti.  The;  e:re;elitor  elisre;garele;el  e;viele;ne:e  that 
the  e:e)nsume;r  weeulel  have;  the;  ability  te)  repay 
e)nly  if  the;  e:onsume;r  sul)se;que;ntly  re;finiine:e;el 
the;  le)an  eir  seilel  the;  propi;rty  se;e:uring  the; 
leiiiii. 

U.  All  of  the;  e:e)nsieli;ratie)ns  listi;el  in 
|)aritgra])hs  (A)  anel  (II)  aheive;  may  he;  re;le;vant 
le)  whe;the;r  a  e:re;elite)r’s  al)ility-te)-re;|)iiy 
ele;te;rminatie)n  was  re;ase)nal)le;  anel  in  gooel 
faith.  Ile)we;ve;r,  these;  e;e)nsiele;ratie)ns  are;  imt 
re;e|uireane;nts  eir  jireihihitiems  with  whie:h 
e:reelite)rs  must  e:e)mply,  neir  are;  they  e;le;me;nts 
e)f  a  e:laim  that  a  e:e)nsume;r  must  prove;  tei 
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(!stal)lish  a  violation  ol  llns  aliilit v-lo-n!|)av 
rcciuinMiunits.  l''or  (!xaini)li).  onulilors  arc;  not 
niciiiinul  to  validate;  tlioir  uii(l(;r\vritin{> 

(:rit(;ria  using  inatlu;niati(:al  models.  ’I'hese; 
(;onsid(;rations  also  an;  not  absolute;  in  tlu;ir 
a])j)lie:atie)n;  inste;ael  tlie;y  e;xist  on  ii 
e:e)ntinniim  anel  may  apjilv  te;  viirying 
ele;gn;e;s.  I''e)r  e;xamj)le;.  the;  le)nge;r  :i  e:e)nsume;r 
sne:e:e;,sslnlly  m<ik.e;s  time;ly  |)ayme;nts  alte;!' 
e:e)nsnmmatie)n  e)r  re;e;ast  the;  le;ss  like;ly  it  is 
that  the;  e:re;elite)r’s  ele;te;rminiitie)n  e)l  eihility  te; 
re;])ay  was  unre;nse)nahle;  e)r  ne)t  in  ge)oel  I'aith. 
I'lnedly,  e;ae:h  e;!'  the;se;  e',e)nsiele;ratie)ns  must  he; 
vie;we;el  in  the;  e:e)nte;xt  e)l  all  l'ae;ts  anel 
e;ire;nmslane;e;s  re;le;vant  te)  a  partieadar 
e;xte;nsie)n  e)l  e;re;elit.  Fe)r  e;xam])le;,  in  seeme; 
e:€ise;s  ine:e)nsiste;nt  a])plie:atie)n  e)l 
nnele;rwriting  stanelarels  may  inelie:ate;  that  a 
e:i'e;elite)r  is  manipulating  theese;  stanelarels  te) 
aj)pre)ve;  it  le)an  ele;spite;  a  e:e)nsume;r's  inability 
te)  re;pay.  The;  e:re;elile)r’s  ahility-te)-re;])ay 
ele;te;rminatie)n  the;re;le)re;  may  he;  unre;ase)nahle; 
e)r  in  hael  i'aith.  He)we;ve;r.  in  e)the;r  e:ase;.s 
ine;e)nsiste;ntly  ;ip])lie;el  imele;rwriting 
stanelarels  may  he;  the;  re;snlt  e)l'.  I'e)r  e;Xcnn])le;. 
inaele;e]nate;  training  anel  may  ne)ne;the;le;ss 
yie;lel  a  re;ase)nahh;  anel  ge)e)el  faith  iihility-te)- 
re;pay  eh;te;rmimitie)n  in  ii  partie.idar  e;a.se;. 
Similarly,  althe)ngh  iin  e;arly  ])ayme;nt  ele;fanlt 
e)n  a  meertgage;  will  eefte;)!  he;  pe;rsuasive; 
e;viele;ne:e;  that  the;  e:re;elite)r  eliel  ne)t  have;  a 
re;ase)nahle;  anel  ge)e)el  hiith  he;lie;f  in  the; 
e:e)nsnme:r’s  ability  te)  re;))iiy  (emel  sue:h 
e;viele;ne;e;  may  e;ve;n  he;  snn’ie:ie;nt  te)  e;stiihlish 
a  |)rima  lae:ie;  e:;ise;  e)f  an  ahility-te)-re;pay 
vie)hitie)n),  a  ])in'tie:ular  ahilitv-te)-re;])av 
ele;te;rminatie)n  may  he;  re;ase)niihle;  anel  in  ge)e)el 
faith  e;ve;n  the)ugh  the;  e:e)nsume;r  ele;f;ndte;el 
she)rtly  afte;r  e:e)nsummatie)n  if.  leer  e;xample;. 
the;  e:e)nsume;r  e;x|)(;rie;ne;e;el  ;i  .suelele;n  anel 
nne;x])e;e:te;el  le)ss  e)f  ine;e)me;.  In  e:e)ntrast.  an 
ahility-to-re;pay  ele;le;rminiitie)n  may  he; 
unre;ase)nahle;  e)r  ne)t  in  ge)e)el  faith  e;ve;n 
the)ngh  the;  e:e)nsume;r  maele;  time;lv  pavme;nts 
fe)r  ii  signific;ant  pe;rie)el  e)f  time;  if,  fe)r 
e;xam])le;.  the;  e:e)nsume;r  was  ;ihle;  te)  m;ike; 
the)se;  ])ayme;nt.s  e)nly  by  fe)re;ge)ing  ne;e;e;ssitie;s 
sue;h  as  fooel  anel  boat. 

2.  liapaynwiil  ability  nl  consiimnuilioa. 
Se;e:tie)n  102().4,f(e:)(l)  re;e]iiire;s  the;  e:re;elite)r  te) 
ele;te;rmine;,  at  e)r  he;fe)re;  the;  time;  the;  le)an  is 
e;e)nsummate;d.  that  a  e;e)nsume;r  will  have;  a 
re;ase)nahle;  ability  te)  re;])ny  the;  le)an.  A  eliange; 
in  the;  e;e)nsume;r's  e:ire:iim.stane:e;s  afte;r 
e:e)nsiimmatie)n  (her  e;xample;.  a  signifie;ant 
re;ehie:tie)n  in  ine:e)me;  ehie;  to  a  job  le)ss  e)r  a 
signifieiant  e)hligatie)n  arising  freem  a  maje)r 
me;elie:al  e;xpe;nse;)  that  e:anne)t  he;  re;ase)nahly 
antie'.ii)ate;el  fre)m  the;  e:e)nsume;r’s  a|)plie:atie)n 
e)r  the;  re;e:e)rels  iise;el  te)  ele;te;rmine;  re;])avme;nt 
ability  is  ne)t  re;le;vant  te)  ele;te;rmining  a 
e;re;elite)r’s  e:e)mplianc:e;  with  the;  rule;. 
lle)we;ve;r.  if  the;  ii])plie:atie)n  e)r  reieaerels 
e:e)nsiele;re;el  at  e)r  he;fe)re;  e;e)nsnmmatie)n 
inelie:ate;  the;re;  will  he;  a  eliange;  in  ei 
e:e)nsnme;r's  re;piiyme;nt  ability  afte;r 
e:e)n.smnmatie)n  (le)r  e;xamj)le;.  if  a  e:e)nsiime;r's 
a])plie;atie)n  state;s  that  the;  e:e)nsnme;r  ])lans  te) 
re;tire;  within  12  me)nlhs  withe)ut  e)htaining 
ne;w  e)mple)vme;nt  e)r  that  the;  e:e)nsmne;r  will 
transition  from  full-time;  te)  part-time; 
e;mple)yme;nt),  the;  e:re;elite)r  must  e:e)nsiele;r  that 
infe)rmatie)n  unele;r  the;  rule;. 

3.  Intaraction  with  liof’iilalion  B.  Se;e:lie)n 
102().43{e;)(l)  eloe;s  ne)t  re;e]uire;  err  |)e;rmit  the; 
e:re;elite)r  te)  make;  ine|uirie;.s  err  ve;rifie;atie)ns 


pre)hihite;el  by  Kergulatiern  8.12  (d’K  jrart 
1002. 

4:il(:)(2)  Basis  for  (lalornunation. 

1.  (ianaral.  .Se;e:tie)n  102().43(e:)(2)  .se;ts  ferrth 
f;ie;te)rs  e:re;elite)rs  must  e:e)nsiele;r  whe;n  making 
the;  iihility-te)-re;pay  ele;te;rminiitie)n  re;e]uire;el 
unele;r  102().43(e:)(l )  emel  the;  ae:e:e)m])anving 
e:e)mme:ntiiry  i)re)viele;s  guielane:e;  re;gareling 
the;se;  fiu:te)r.s.  tirereliterrs  must  e:e)nfe)rm  te)  the;se; 
re;e|uire;me;nts  anel  may  re;ly  ern  guielane:e; 
|)re)viele;el  in  the;  earmmemtiiry.  lle)we;ve;r, 

S  1021). 43(e:)  anel  the;  aeaxrmiranying 
e:e)mme;ntiiry  eler  nert  prerviele;  e:e)m|)re;he;nsive; 
guielane:e;  ern  elerfinitierns  anel  ertherr  te;e:hnie:al 
unele;rwriling  e:rite;ria  ne;e:e;.ssary  ferr  ervaluating 
the;se;  laeiterrs  in  ])rae:tie:e;.  Ser  lerng  iis  ii  e;re;elile)r 
e:e)mplie;s  with  the;  prervisierns  erf  S  1020. 43(e;). 
the;  e:re;elite)r  is  i)e;rmitie;el  te)  use;  its  e)wn 
ele;finitie)ns  anel  e)the;r  te;(;hnie:al  unele;rwriting 
e:rite;ria.  A  e:re;elite)r  may.  hut  is  nert  roejuirerel 
ter,  lererk  ter  guielane:e;  is.sue;el  by  e;ntitie;.s  sue:!) 
as  the;  Fe;ele;ral  Ilerusing  Aelministratiern,  the; 

II. S.  De;i)artme;nt  erf  Ve;te;rans  Affairs,  the;  U.S. 
De;])artme;nt  erf  Agrieadture;.  err  Fannie;  Mae;  err 
Fre;elelie;  Mae;  while;  e)])e;rating  unele;r  the; 
e:e)nse;rvate)rshi])  e)f  the;  Fe;ele;ral  llerusing 
Fimme:e;  Age;ne:y.  Ferr  e;xamph;.  a  e:re;elite)r  may 
re;fe;r  te)  sue:h  guielane;e;  to  e;hi.ssify  pcirtie;ular 
inflerws,  erhiigiitierns,  err  |)re)j)e;rty  as 
“ine:e)me;.”  ‘‘ele;ht.”  err  “asserts.”  .Simihirly,  a 
e;re;elite)r  may  re;fe;r  ter  sue;h  guiehme;e;  ter 
ele;te;rmine;  what  infe)rmcitie)n  te)  use;  whe;n 
ervaluating  the;  inererme;  e)f  a  se;lf-e;mi)le)ve;el  err 
serasenially  e;m])le)ye;el  e;e)nsume;r  err  what 
inferrmiitiern  ter  use;  whe;n  e;valu:iting  the;  e:re;elit 
histerry  erf  a  eiernsumerr  wher  has  erhtainerel  fe;w 
err  ner  erxternsierns  erf  traelitiernal  ‘■e:re;elit"  as 
ele;fine;el  in  §  1020.2(a)(14).  The;se;  e;xample;s 
iire;  illustrative;,  anel  e:re;elite)r.s  are;  nert  re;e|uire;el 
ter  erernferrm  ter  guielane:e;  issue;el  hv  the;se;  err 
ertherr  sue:h  e;ntitie;.s.  Ilowerverr,  as  rerepiirerel  by 
S  1020.43(e:)(l),  ii  e:re;elite)r  must  ernsure;  thiit  its 
unelerrwriting  e:rite;ria.  as  a])plie;el  ter  the;  fae;ls 
iuiel  e:ire:umstane:e;s  e)f  a  peirtieruhir  e;xte;nsie)n 
e)f  e;re;elit.  re;sult  in  a  rerasernahle;,  gererel  faith 
elerterrminatiern  erf  a  cernsumerr's  ability  ter 
re;|)iiy.  Ferr  erxirmirh;,  ;i  elerfinitiern  use;el  in 
unele;rwriting  that  is  rerason.ihle;  in  iserlatiern 
may  le;ael  ter  ahility-ter-reriray  ele;te;rminaiiems 
that  are;  unrerasernahle;  err  nert  in  gererel  faith 
whe;n  cernsielorerel  in  the;  e:e)nte;xt  erf  a 
e:re;elite)r’s  unele;rwriting  stanelarels  err  whe;n 
aeloptoel  err  applioel  in  hael  faith.  Similarly,  an 
ahility-ter-re;|ray  eh;te;rminatie)n  is  nert 
unrerasernahle;  err  in  hael  faith  me;re:lv  he;e:ause; 
the;  unelorwriting  e:rite;ria  userel  in(:luele;el  a 
elerfinitiern  that  was  by  itse;lf  unrerasernahle;. 

Paragra pb  43 (c )(2  j(i  j. 

1.  inenmo  or  assets  ganorallv.  A  e:re;elite)r 
may  base;  its  ele;te;rminatie)n  erf  re;payme;nt 
ability  ern  e:urre;nt  err  rerasernahly  e;xpe;e;te;el 
ine:e)me;  from  ennplerymernt  err  erthe;r  se)ure:e;s, 
asserts  ertherr  than  the;  elwerlling  that  se;e;ure;s 
the;  e:e)ve;re;el  triinsaertiern,  err  berth.  The;  errerelilerr 
m;iy  erernsielerr  any  type;  erf  e:urre;nt  err 
rerasermihly  e;x]re;e;te;el  inererme;,  ine:lueling.  ferr 
e:xample;,  the;  ferllerwing;  salary;  wagers;  serlf- 
e;m])le)yme;nl  inererme;;  military  err  re;se;rve;  eluty 
inererme;;  hernns  pay;  ti]rs;  eiermmissierns; 
inte;re;st  peiymonts;  elivielernels;  rertirermernt 
he;ne;fits  err  erntitlomernts;  rerntal  ineierme;; 
reryalty  iraymernts;  trust  inererme;;  puhlie: 
assistanere;  ])iiyme;nts;  anel  alimernv,  e:hilel 
supirerrt,  anel  serparate;  mainle;nane:e; 
jraymernts.  The;  errereliterr  may  eiernsielor  any  erf 
the;  cernsumerr’s  asserts,  ertherr  them  the;  value;  erf 


the;  elwerlling  that  sercurers  the;  ererverrerel 
tnmsaertiern,  ineilueling,  ferr  erxiimple;.  the; 
ferllerwing;  funels  in  a  savings  err  che;e:king 
ae:e;e)unt,  amerunts  ve:ste;el  in  a  re;tire;me;nt 
ae:e;e)unt.  stere:ks.  hernels.  e:e;rtifie:ate;s  erf  elerpersit. 
anel  amerunts  avaihihle;  ter  the;  erernsumerr  frerm 
ii  trust  funel.  (As  staterel  in  S  1020.43(a),  the; 
value;  erf  the;  elwerlling  incluelers  the;  value;  erf 
the;  reral  prerjrerrty  ter  whie;h  the;  rersielerntial 
strue:tnre;  is  attae:he;el.  if  the;  reral  jrrerperrty  alser 
se;e:ure;.s  the;  e:ove;re;el  transaertiern.) 

2.  Income  or  assets  relied  on.  A  eirereliterr 
ne;e;el  erernsielerr  ernly  the;  inererme;  err  asserts 
ne;e:e;ssary  ter  supirerrt  a  elerterrmiiuition  thiit  the; 
erernsumerr  e.iin  rerpiiy  the;  e:e)ve;re;el  tninsiieitiern. 
Ferr  erxample;.  if  a  e;e)nsume;r's  bran  a])])licalie)n 
staters  thiit  the;  e;e)nsume;r  erarns  an  annual 
salary  frerm  berth  a  full-time;  jerh  iiiiel  a  |)iirt- 
time;  jerh  anel  the;  crereiitor  rerasernahly 
eh;te;rmine;s  that  the;  erernsumerr’s  inererme;  frerm 
the;  full-time;  jerh  is  sufficiernt  ter  reriray  the; 
leran,  the;  e.rereliterr  ne;e;d  not  erernsielerr  the; 
eiernsumerr's  inererme;  frerm  the;  piirt-tinu;  jerh. 
Furtherr.  a  crereliterr  ne;e;el  verrifv  ernlv  the; 
inererme;  (err  asserts)  rerlierel  ern  ter  ele;te;rmine;  the; 
cernsumerr's  rerpavmernt  ahilitv.  .S’w;  eiermmont 
43(e;)(4)-l. 

3.  Beasonably  expected  income.  If  a 
e:re;elite)r  rerliers  ern  e;x|re;e:te;el  inererme;  in  e;xe;e;ss 
erf  the;  eronsiimerr's  ine;erme;.  e;ithe;r  in  aelelitiern 
ter  err  insteriiel  erf  e;urre;nt  ine;erme;.  the; 
erxpereitatiern  thiit  the;  inererme;  will  he;  aviiilahle; 
ferr  re;piiyme;nt  must  he;  reriiseruiihle;  anel 
ve;rifie;el  with  thirel-piirty  rerearrels  that  prerviele; 
rerasernahly  re;liiihle;  e;viele;ne:e;  erf  the; 
erernsumerr’s  erxjreieiterd  inererme;.  Ferr  e;xiim])le;.  if 
the;  e.rereliterr  re;lie;s  ern  an  i;xpe;e:tatie)n  that  ii 
earnsumerr  will  re;i;e;ive;  an  iinnuiil  hernns.  the; 
e:re;eliterr  may  verrify  the;  basis  ferr  that 
erxpereitiitiern  with  rerearrels  thiit  sherw  the; 
e.ernsumeir's  jiiist  annual  hernusers.  iinel  the; 
e;xpe;e:te;el  hernus  must  herar  a  rerasernahle; 
rerlatiernship  ter  the;  past  hernuseis.  Similarly,  if 
the;  e:re;eliterr  rerliers  ern  ii  erernsumerr's  erxjrceiterel 
salary  from  a  jerh  the;  erernsumerr  has  ae;e:e;i)te;el 
anel  will  hergin  afterr  re;e:e;iving  an  erelueiatiernal 
elergrerer.  the;  eirereliterr  may  verrify  that 
e;xpe;ctiilie)n  with  a  written!  slatennenit  frerm  an 
ermpleryerr  inelie.ating  that  the;  e'.emsunierr  will 
he;  e;m|)le)ye;el  ujrern  graeluatiern  at  a  spi:e:ifie;el 
salary. 

4.  Seasonal  or  irregnlar  income.  A  errereliterr 
rerasernahly  may  ele;te;rmine;  thiit  ii  consumer 
e:im  make;  purioelie:  leran  paymernts  e;ve;n  if  the; 
enrnsumerr's  ine:ome;.  sue;h  as  serlf-ermplerymernt 
incermer.  is  serasernal  err  irrergular.  Ferr  erxample;, 
assume;  a  erernsumor  re;e:e;ive;s  serasernal  inererme; 
frerm  the;  sale;  erf  errerps  err  frerm  iigrieuiltural 
ermjrlerymernt.  Fae:h  yoiir.  the;  earnsumerr's 
inearme;  arrivers  eluring  ernly  a  feiw  mernths.  If 
the;  eaereliterr  elerterrminers  that  the;  earnsumerr’s 
iinnual  inearme;  elivielerel  e;e|ually  aeaerss  12 
mernths  is  suffie:ie;nt  ferr  the;  earnsumerr  ter 
make;  mernthly  leran  iraymernts.  the;  eaereliterr 
reriisernahlv  niiiy  eh;te;rmine;  that  the;  earnsnmen’ 
eain  rerpiiy  the;  loiin.  ervern  though  the; 
earnsume;!-  may  not  reaarivi;  inearme;  eluring 
earrlain  mernths. 

.5.  Mnitiple  applicants.  Wheni  twer  err  merre; 
earnsumerrs  apply  ferr  an  erxternsiern  erf  e:re;elit  as 
jerint  erhiigerrs  with  primary  liability  ern  an 
erhiigatiern.  1020.43(e:)(2)(i)  elercs  nert  reiepiire; 
the;  e:re;elite)r  ter  earnsieleir  inearme;  err  asserts  thiit 
are;  not  nererehrel  ter  suirperrt  the;  errereliterr's 
reriraymernt  ability  elerterrminatiern.  If  the; 
inearme;  err  asserts  erf  one;  applie;ant  are; 
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siifficionl  to  sujiporl  llio  t:r(utilor’s  ropayinonl 
al)i]ity  doloriniiiation.  tiu;  cnuiitor  is  not 
riMpiinul  to  considnr  tho  inconio  or  assess  of 
tlio  t)ttior  applicant.  For  oxam])lo.  if  a 
linsl)an(i  and  wife  jointly  a|)])ly  for  a  loan  and 
tho  croditor  roasonahiv  doliM’iniinis  that  tho 
wifo’s  inconio  is  snffiiaont  to  rojiav  tho  loan, 
tho  croditor  is  not  roqnirod  to  considor  tho 
hnshand's  inconio. 

Pdniiiraph  ■4:ilcll2lliil. 

1.  HmplovmrnI  stains  and  incanif. 
Fni])loyniont  status  nood  not  Ik;  fnll-tinio.  and 
onijiloyniont  ihhiiI  not  oc:cnr  at  rognlar 
intorvals.  If.  in  dotorniinin”  tho  cainsnnior’s 
ropayinont  ahility.  tho  croditor  rolios  on 
inconio  from  tho  consnnior's  oni|)loyniont. 
iIkmi  that  oni|)lovniont  niav  ho.  for  oxani|)lo. 
fnll-tinio.  parl-linio.  soasonal.  irromdar. 
military,  or  solf-oniployniont.  so  long  as  tho 
croditor  considors  thoso  charactoristics  of  tho 
oniployniont.  Ihulor  §  l()2(i.43(c)(2)(ii).  a 
croditor  must  vorifv  a  consnnior’s  curront 
oni|)loynionl  status  only  if  tho  croditor  rolios 
on  tho  consnnior’s  omploymont  inconio  in 
dotorniining  tho  consimior’s  ropayinont 
ahility.  For  oxani|)lo.  if  a  t:roditor  rolios 
wliollv  on  a  consnnior's  invostniont  inconio 
to  dolorniino  ropaymoni  ahility.  tho  croditor 
iKHul  not  vorify  or  docimiont  omploymont 
status.  .Soo  conmionts  43(c)(2)(i)-.5  and 
43(c)(4)-2  forgiiidanco  on  which  inconio  to 
considor  whim  ninitipio  consiimors  apjily 
jointly  for  a  loan. 

Pa ratiraph  4 :il c II 2  jl i /;  I. 

1.  (ianonil.  For  pnrjio.sos  of  tho  ro|)a\  nionl 
ahilitv  dotminination  n^piirod  nndor 
t;  102(i. 43(c)(2).  a  croditor  ninst  considor  tho 
consnnior's  nionthh'  |)avniont  on  a  coi  ia'od 
transaction  that  is  calcnlatod  as  rixiiiinal 
nndor  S  102(i.43(c)(.T). 

Paragraph  43lrll2)liv). 

1.  Hamv  (upiilv  liiKfs  of  For 

jiiirposos  oft?  H)2(i.43(c)i2)(iv).  a 
sininitanoons  loan  includosany  covorod 
transaction  or  homo  oquity  lino  of  crodit 
(MFI.(}(3  siihjoct  to  t?  l()2(i.4{)  that  will  ho 
niadi!  to  tho  sanio  consnnior  at  or  hiddro 
consmnniation  of  tho  covorod  transaction  and 
socurod  by  tho  sanio  dwolling  that  .sociiros 
tho  covorod  transaction.  A  IIFLOCl  that  is  a 
sininitanooiis  loan  that  tho  croditor  knows  or 
has  roason  to  know  about  must  hi;  considorod 
as  a  niortgago  ohligation  in  dotorniining  a 
consnnior's  ahility  to  ropay  tho  covorod 
transaction  ovon  thoiigh  tho  IIKLOf]  is  not  a 
covorixl  Iransaclion  snhjoct  to  §  l()2(i.43.  .Soo 
??  1 020. 43(a)  discussing  tho  scopo  of  t  his 
so{:tion.  “Sininitanoons  loan"  is  dofinod  in 

t?  1020.43(h)(12).  For  fnrihor  ox|)lanation  of 
“sanio  c:onsnnior."  soo  coninioni  43(h)(12)-2. 

2.  Knaivs  or  has  roason  to  know.  In 
dotorniining  a  consnnior's  ro|)avni(mt  ahilitv 
fora  c:ovc;rod  transaction  nndor 

*?  102ti. 43(c)(2).  a  croditor  must  considm’  tho 
consnnior's  |)ayniont  ohligation  on  any 
siniiiltanoous  loan  that  tho  iirmlitor  knows  or 
has  roason  to  know  will  ho  or  has  boon  niado 
at  or  hofori!  t:onsnniniation  of  tho  covorod 
transaction.  For  oxanqilo.  wliiiri!  a  covorod 
transaction  is  a  homo  piirchaso  loan,  tho 
cTiiditor  ninst  considor  tho  consimior’s 
|)oriodic  payniont  ohligation  for  any 
"jiiggyliack"  socond-lion  loan  that  tho 
croditor  knows  or  has  roason  to  know  will  hi; 
nsod  to  financo  part  of  tho  consnnior's  down 
payiiiont.  Tho  croditor  com|)lios  with  this 


roiiniromont  whoro.  for  oxaniplo.  tho  croditor 
follows  policios  and  procodnros  that  aro 
dosignod  to  dotorniino  whothor  at  or  hofoi'o 
consnnnnation  tho  sanio  consnnior  has 
a])|)li(!d  for  anotliiir  crodit  transaction  socnrial 
by  tho  sanio  dwolling.  To  illnstrato.  assnmo 
a  croditor  rocoivos  an  ap))lication  for  a  homo 
pnrehaso  loan  wliort!  tho  roipiostiHl  loan 
amount  is  loss  than  tho  homo  jmrehaso  prico. 
Tho  crodilor's  policios  and  procodnros  ninst 
roipiiro  tho  consnnior  to  stato  tho  sonreo  of 
tho  down  payniont  and  jirovido  vorification. 

If  tho  croditor  dotorniinos  tho  sonreo  of  tho 
down  paynumt  is  anothor  oxtonsion  of  crodit 
that  will  ho  niado  to  tho  sanio  consnnior  at 
or  hoforo  consnniniation  and  soenrod  by  tho 
sanio  dwidling.  tin;  croditor  knows  or  has 
roason  to  know  of  tho  sininitanoons  loan  and 
ninst  considor  tho  sininitanoons  loan. 
Allornativoly.  if  tho  creditor  has  information 
that  snggosts  tho  down  ])ayniont  sonreo  is  tho 
consnnior’s  iixisting  assets,  tho  croditor 
would  ho  nndor  no  fnrthor  ohligation  to 
dotorniino  whothiir  a  sininitanoons  loan  will 
1)0  oxtondod  at  or  hoforo  consnmmation  of  the 
covorod  tran.saction.  Tho  croditor  is  not 
obligated  to  investigate  hoyond  roasonahio 
midorwriting  policios  and  |)rocodnros  to 
dotorniino  whothor  a  sininitanoons  loan  will 
ho  oxtondod  at  or  hoforo  consnmmation  of  tho 
covorod  transaction. 

3.  Scopo  of  liinin{>.  For  purposes  of 
(?  l()2().43(c)(2)(iv).  a  sininitanoons  loan 
incindos  a  loan  that  comes  into  oxistonco 
conenrronti V  with  the  covonul  Iransaclion 
snhjoct  to  <?  1()2(). 43(c).  A  sininllanoons  loan 
(loos  not  incindo  a  credit  transaction  that 
occurs  after  consummation  of  tho  covorod 
Iransaclion  that  is  snhjoct  to  this  section. 
Ilowovor.  any  sininllanoons  loan  that 
s|)ocifically  covers  closing  costs  of  the 
covorod  Iransaclion.  hnl  is  schiidnlod  to  ho 
oxtondod  aflor  consnmmation  ninst  hi; 
considorod  for  tin;  ])nr|)osos  of 
Sl()2li.43(c)(2)(iv). 

ParagrapI}  43lc)(2l( vj- 

1.  Gonoral.  A  creditor  ninst  incindo  in  its 
ropayinont  ability  assossni(;nl  tho  consnnior’s 
monthly  iiaymonl  for  morlgago-rolatod 
obligations,  such  as  the  oxp(;cl(;d  ])ro])orly 
taxes  and  ])roniinnis  or  similar  charges 
idonlifiod  in  (?  l()2li.4(b)(.3),  (7),  (ti).  or  (lb) 
that  an;  roipiirod  by  tho  cr(;ditor.  .Soi; 

§  1()2(). 43(b)(8)  d(;fining  tho  term  “niortgago- 
n;lal(;d  obligations.”  Mortgago-r(;lal(;d 
obligations  ninst  bi;  incindod  in  tin;  criidilor's 
d(;l(;rniination  of  r(;])ayni(;nl  ability  rogardloss 
of  wh(;lh(;r  tho  anionnts  an;  incindod  in  tho 
monthly  pavnioni  or  whothor  th(;ro  is  an 
escrow  account  (;.stablish(;d.  .S(;clion 
l()2t).43(c)(2)(v)  incindos  only  |)ayni(;nls  that 
occur  on  an  ongoing  or  recurring  basis  in  tin; 
(ivahialion  of  tin;  consnni(;r'.s  monthly 
payni(;nl  for  niorlgag(;-rolal(;d  obligations. 
f)no-linio  charges,  or  obligations  salisfi(;d  at 
or  before  consnnmialion.  are  not  ongoing  or 
recurring,  and  are  lh(;n;fon;  not  part  of  the; 
consnni(;r's  monthly  |)ayni(;nl  for  pnrpos(;s  of 
(?  1()2().43(c)(2)(v).  For  exanipli;: 

i.  Assume  that  a  consnm(;r  will  hi;  required 
to  jiay  |)roperly  taxes,  as  described  in 
coninioni  43(b)(H)-2.  on  a  qnarl(;rly,  annnal, 
or  other  basis  aft(;r  consnnmialion.  .Section 
l()2().43(c)(2)(v)  includes  Ihiise  recurring 
|)ro|)(;rty  taxes  in  the  evalnalion  of  tin; 
consumer's  monthly  payment  for  morlgage- 


relal(;d  obligations.  However,  if  the  c()nsnni(;r 
will  incur  a  one-time  charge  to  salisfv 
])roperly  lax(;s  that  an;  past  due. 

(?  102().43(c)(2)(v)  does  not  incinde  this  one- 
lime  charge  in  the  i;valnation  of  the 
consnmiir's  monthly  payni(;nl  for  niortgagi;- 
riilalod  obligations. 

ii.  Assume  that  a  consnni(;r  will  be 
reipiired  to  pay  mortgagi;  insnranci; 
preminms.  as  d(;scrib(;d  in  comni(;nl 
43(b)(8)-2.  on  a  monthly,  annnal.  or  olh(;r 
basis  after  consnnmialion.  .Section 
1  l)2f).43(c)(2)(v)  incindos  these  riicnrring 
mortgagi;  insurance  |)aynienls  in  tin; 
evaluation  of  the  consumer's  monllily 
|)aynienl  for  niortgago-relalod  obligations. 
However,  if  Ibe  consnni(;r  will  incur  a  one¬ 
time  fee  or  charge  for  mortgage  insurance  or 
similar  jiurposes.  such  as  an  nji-front 
mortgage  insurance  |)reminni  imposed  at 
consnmmation.  §  l()2().43(c)(2)(v)  does  not 
incinde  Ibis  n|)-fronl  mortgage  insurance 
preniinni  in  the  evaluation  of  the  consumer's 
monthly  ])aynient  for  niorlgago-r(;lat(;(l 
obligations. 

2.  Obligations  to  an  association,  olbor  than 
special  assossmonis.  .Section  1020. 43(b)(8) 
(i(;fines  mortgage-related  obligations  to 
incindi;  obligations  ()W(;(I  to  a  condoniininni. 
(:()o))eralive.  or  honioownors  association. 
How(;vi;r.  <?  l()20.43{(:)(2)(v)  does  not  r(;qnire 
a  creditor  to  incindi;  in  the  evalnalion  ol  the 
consnnior's  monthly  |)aymenl  for  niortgago- 
relalod  obligations  pavnienis  to  such 
associations  ini|)ose(l  in  connection  with  the 
extension  of  criidil.  or  imposed  as  an  incident 
to  tin;  transfer  of  ownership,  if  such 
obligations  are  hilly  salisfiiid  at  or  bofori; 
consnmmation.  For  (;xample.  if  a 
homeowners  association  imposes  a  one-lime 
Iransler  lee  on  the  Iransaclion.  and  tin; 
consnnier  will  jiay  the  fee  at  or  b(;fore 
consnmmation,  §  1  ()2().43(c)(2)(v)  do(;s  not 
niqnire  the  creditor  to  incinde  this  one-tinio 
transfer  fee  in  the  evalnalion  of  the 
consumer's  monthly  payment  for  morlgago- 
relaliid  obligations.  .Section  1()2l).43((:)(2)(v) 
also  does  not  riiqniri;  the  creditor  to  incinde 
this  foe  in  the  evalnalion  of  the  consnnier's 
monthly  ])ayni(;nl  for  mortgage-related 
obligations  if  the  consumer  finances  the  fee 
in  the  loan  anionni.  However,  if  tin; 
consnnier  incurs  the  obligation  and  will 
satisfy  the  obligation  with  recurring 
])ayni(;nts  after  consnmnialion,  regardless  of 
whether  tin;  obligation  is  escrowed, 

§  1  ()2(i.43(c)(2)(v)  r(;qnir(;s  the  cr(;(lilor  to 
incinde  the  transler  fee  in  the  evalnalion  of 
the  consnnier's  monthly  payment  for 
niortgage-relat(;d  obligations. 

3.  Special  assossmonis  imposed  hr  an 
association.  .Section  1028. 43(b)(8)  defines 
mortgage-related  obligations  to  incindo 
special  assessments  imposed  by  a 
condoniininni,  c()0|)(;raliv(;,  or  homeowners 
association.  .Section  l()28.43(c)(2)(v)  does  not 
reqniri;  a  creditor  to  incinde  sjiecial 
a.ssessnu;nts  in  tin;  evalnalion  of  the 
consnnier’s  monthly  payni(;nl  for  mortgage- 
related  obligations  if  the  special  assessments 
are  fully  satisfied  at  or  before  consnninialion. 
For  oxaniplo.  if  a  honioownors  association 
inqioses  a  s|)(;cial  assossmenl  that  the 
consnnior  will  have  to  pay  in  full  at  or  before 
consnmnialion.  (?  l()28.43(c)(2)(v)  does  not 
incinde  the  special  assessment  in  the 
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(iviiluation  oi  llio  consumer's  montlily 
payment  lor  morlfiagci-rdalcul  ol)li<>ations. 
S(!(:lion  1 02().4:t(c)(2){v)  does  not  nKpiirc!  a 
crcMiilor  to  incimit!  sp(u:ial  assessmimts  in  tin; 
evaluation  ol  the  consumer's  montlily 
payment  for  morlf'a<>e-relatefl  obligations  if 
the  special  assessments  are  im|)ose(l  as  a  one¬ 
time  charge.  l''or  example,  il  a  homeowners 
association  imposes  a  s])eciai  assessment  that 
the  consumer  will  havi;  to  salisl'v  in  one 
payment.  S  102l).4:t(c)(2)(v)  does  not  include 
this  one-tinu!  special  assessment  in  the 
evaluation  of  the  consumer's  monthiv 
payment  lor  mortgage-ndaled  obligations, 
llowever,  if  the  consumer  will  ])ay  tin; 
special  assessment  on  a  reiairring  basis  alUu' 
consummation,  riigardless  of  whether  the 
consumer's  jiayments  Tor  the  s|)ecial 
assessment  are  escrowed.  S  1  ()2t).43(c){2)(v) 
re(]uires  the  creditor  to  include  this  recurring 
siiecial  assessment  in  the  evaluation  of  the 
consumer's  monthly  jiayment  for  mortgage- 
related  obligations. 

4.  Pro  rata  nioaiint.  for  jiurposes  of 
§  ll)2(i.43(c)(2)(v).  the  creditor  may  divide  the 
recurring  jiayments  for  mortgage-related 
obligations  into  monthly,  jiro  rata  amounts. 

In  considering  a  mortgage-related  obligation 
that  is  not  jiaid  monthly,  if  the  mortgage  loan 
is  originated  jiursuant  to  a  government 
lirogram  the  creditor  may  determine  the  jiro 
rata  monthly  amount  of  the  mortgage-related 
obligation  in  accordance  with  the  siiecific 
recpiirements  of  that  jirogram.  If  the  mortgage 
loan  is  originated  imrsuanl  to  a  government 
jirogram  that  does  not  contain  sjiecific 
standards  for  determining  the  jiro  rata 
monthly  amount  of  the  mortgage-related 
obligation,  or  if  the  mortgage  loan  is  not 
originated  |)ursuant  to  a  government 
program,  the  creditor  complies  with 
S  l()2li.4:t(c)(2)(v)  by  dividing  the  total 
amount  of  a  jiarticular  non-monthly 
mortgage-related  obligation  by  no  more  than 
the  number  of  months  from  the  month  that 
the  non-monthly  mortgage-related  obligation 
was  due  prior  to  consummation  until  the 
month  that  the  non-monthly  mortgage-related 
obligation  will  he  due  after  consummation. 
When  determining  the  jiro  rata  monthly 
Jiayment  amount,  the  crerbtor  may  also 
consider  comment  43(c)(2)(v)-.5.  which 
exjilains  that  the  creditor  need  not  jiroject 
jiotential  changes.  The  following  examjiles 
further  illustrate  how  a  creditor  may 
determine  the  jiro  rata  monthly  amount  of 
mortgage-related  obligations,  jiursuant  to 
§H)2(i.43(c)(2)(v): 

i.  Assume  that  a  consumer  ajijilies  for  a 
mortgage  loan  on  felirnary  1st.  Assume 
further  that  the  subject  jirojiertv  is  located  in 
a  jurisdiction  where  jirojierlv  taxes  are  jiaid 
in  arrears  on  the  first  day  of  October.  The 
creditor  conijibes  with  §  l()2l).43(c)(2)(v)  by 
determining  the  annual  jirojierty  tax  amount 
owed  in  the  jirior  October,  dividing  the 
amount  by  12,  and  using  the  resulting 
amount  as  the  jiro  rata  monthiv  jirojierty  tax 
Jiayment  amount  for  the  determination  of  the 
consumer’s  monthly  jiayment  for  mortgage- 
related  obligations.  The  creditor  comjilies 
even  if  the  consumer  will  likely  owe  more  in 
the  next  year  than  the  amount  owed  the  jirior 
October  because  the  jurisdiction  normally 
increases  the  jirojierty  tax  rate  annually, 
jirovided  that  the  c:redilor  does  not  have 


knowledge  of  an  iiu:rease  in  the  jirojierty  tax 
rate  at  the  lime  of  underwriting.  .See  also 
comment  43(c)(2)(v)-.')  regarding  estimates  of 
mortgage-related  obligations. 

ii.  Assume  that  a  subject  jirojierty  is 
located  in  a  sjiecial  water  district,  the 
assessments  for  whicdi  are  hilled  sejiarately 
from  local  jirojierty  taxes.  The  creditor 
comjilies  with  §  ll)2t>.43{c)(2)(v)  by  dividing 
the  full  amount  that  will  he  owed  liv  the 
number  of  months  in  the  assessment  jieriod. 
and  including  the  resniting  amount  in  the 
calculation  of  monthly  mortgage-related 
obligations.  llowever.  S  l()2().4.'t(c)(2)(v)  does 
not  require  a  creditor  to  adjust  the  monthly 
amouid  to  account  for  jiotential  deviations 
from  the  average  monthiv  amount.  Tor 
examjile.  assume  in  this  examjile  that  the 
sjiecial  water  assessment  is  hilled  every  eight 
months,  that  the  consumer  will  have  to  jiay 
the  first  water  district  hill  four  months  after 
consummation,  and  that  the  seller  will  not 
jirovide  the  consumer  with  any  funds  to  jiav 
for  the  seller’s  obligation  (i.e..  the  four 
months  jirior  to  consummation).  Although 
the  consumer  will  he  required  to  budget 
twice  the  average  monthly  amount  to  pay  the 
first  w.iter  district  hill,  §  l()2r).43(c)(2)(v)  does 
not  retjidre  the  c;reditor  to  use  the  increased 
amount;  the  creditor  comjilies  with 

S  t02().43(c)(2)(v)  by  using  the  average 
monthly  amount. 

iii.  Assume  that  the  subject  jirojierty  is 
located  in  an  area  where  flood  insurance  is 
re(jinred  by  federal  law.  and  assume  further 
that  the  flood  insurance  jiolicy  jireminm  is 
jiaid  every  three  years  following 
consummation.  The  creditor  comjilies  with 
S  lt)2li.4,'t(c)(2)(v)  by  dividing  the  three-year 
jiremium  by  3li  months  and  including  the 
resulting  amount  in  the  determination  of  the 
consumer's  monthly  jiayment  for  mortgage- 
related  obligations.  The  creditor  comjilies 
even  if  the  consumer  will  not  establish  a 
monthly  escrow  for  flood  insurance. 

iv.  Assume  that  the  subject  jirojierty  is  jiart 
of  a  homeowners  association  that  has 
imjiosed  ujion  the  seller  a  sjiecial  assessment 
of  .Si  ,200.  Assume  further  that  this  sjiecial 
assessment  will  become  the  consumer's 
obligation  njion  consummation  of  the 
transaction,  that  the  consumer  is  jiermitted  to 
jiay  the  sjiecial  assessment  in  twelve  .SI  00 
installments  after  consummation,  and  that 
the  mortgage  loan  will  not  he  originated 
Jiursuant  to  a  government  jirogram  that 
contains  sjiecific  reijuirements  for  jirorating 
sjiecial  assessments.  The  creditor  comjilies 
with  S  102(i.43(c)(2)(v)  hv  dividing  the  SI. 200 
sjiecial  assessment  by  12  months  and 
including  the  resulting  .$100  monthly  amount 
in  the  determination  of  the  consumer’s 
monthly  jiayment  for  mortgage-related 
ohligations.  The  creditor  comjilies  hv  using 
this  calculation  even  if  the  consumer  intends 
to  Jiay  the  sjiecial  assessment  in  a  manner 
other  than  that  used  by  the  creditor  in 
determining  the  monthly  jiro  rata  amount, 
such  as  where  the  consumer  intends  to  jiav 
six  $200  installments. 

'•>.  Pstiiiuilas.  Tstimates  of  mortgage-related 
obligations  shonid  he  based  ujion 
information  that  is  known  to  the  c:reditor  at 
the  time  the  creditor  underwrites  the 
mortgage  ohligation.  Information  is  known  if 
it  is  reasonably  available  to  the  creditor  at  the 


time  of  underwriting  the  loan.  (Creditors  mav 
rely  on  guidanc;e  jirovided  under  comment 
1 7(c)(2)(i)-l  in  determining  if  information  is 
reasonably  available.  Tor  jiurjioses  of  this 
section,  the  creditor  need  not  jiroject 
Jiotential  changes,  such  as  hv  estimating 
jiossihle  increases  in  taxes  and  insurance. 

.See  comment  43(c)(2)(v)-4  for  additional 
examjiles  discussing  the  jirojeclion  of 
Jiotential  changes.  The  following  examjiles 
further  illustrate  the  recjuirements  of 
§ll)2(i.43(c)(2)(v): 

i.  Assume  that  the  jirojierty  is  subject  to  a 
community  governance  association,  such  as  a 
homeowners  association.  The  creditor 
comjilies  with  §  1()2fi.43(c)(2){v)  by  relying 
on  an  estimate  of  mortgage-related 
obligations  jirejiared  by  the  homeowners 
association.  In  accordance  with  the  guidance 
Jirovided  under  comment  17(c)(2)(i)-l.  the 
creditor  need  only  exercise  tlue  diligence  in 
determining  mortgage-related  obligations, 
and  c;om Jibes  with  S  102(i.4,3(c){2)(v)  hv 
relying  on  the  rejiresentations  of  other 
reliable  jiarties  in  jirejiaring  estimates. 

ii.  Assume  that  the  homeowners 
association  has  imjiosed  a  sjiecial  assessment 
on  the  seller,  hut  the  seller  does  not  inform 
the  creditor  of  the  sjiecial  assessment,  the 
homeowners  association  does  not  include  the 
sjiecial  assessment  in  the  estimate  of 
exjienses  jirejiared  for  the  creditor,  and  the 
creditor  is  unaware  of  the  sjiecial  assessment. 
The  creditor  comjilies  with  ??  1()2(i.4,'1(c)(2)(v) 
if  it  does  not  include  the  sjiecial  assessment 
in  the  determination  of  mortgage-related 
obligations.  The  creditor  may  relv  on  the 
rejiresentations  of  other  reliable  jiarlies.  in 
accordance  with  the  guidance  jirovided 
under  c:ommenl  1 7(c)(2)(i)- 1 . 

iii.  Assume  that  the  homeowners 
association  imjioses  a  sjiecial  assessment 
after  the  creditor  has  c:omjileted 
underwriting,  but  jirior  to  consummation. 

The  creditor  does  not  violate 

§  1t)2ti.43(c)(2)(v)  if  the  creditor  does  not 
include  the  sjiecial  assessment  in  the 
determination  of  the  consumer's  monthly 
payment  for  mortgage-related  obligations. 
Jirovided  the  homeowners  association  does 
not  inform  the  creditor  about  the  sjiecial 
assessment  during  underwriting.  .Secdion 
11)20. 43(c)(2)(v)  does  not  nnjidre  the  creditor 
to  re-underwrite  the  loan.  The  c;reditor  has 
comjibed  with  §  1020.43(c)(2)(v)  hv 
including  the  ohligations  known  to  the 
creditor  at  the  time  the  loan  is  underwritten, 
even  if  the  creditor  learns  of  new  mortgage- 
related  ohligations  before  the  transaction  is 
consummated. 

Poraoraph  43(c)l2)lvi). 

1.  (Jonsidordlioii  of  currant  dahl 
ol)lig(dions.  .Sec;tion  1  l)20.43(c;)(2)(vi)  recjuires 
creditors  to  consider  a  consumer’s  current 
debt  ohligations  and  any  alimony  or  child 
sujijiorl  the  consumer  is  recjuired  to  jiav. 
Txamjiles  of  current  debt  ohligations  include 
student  loans,  automobile  loans,  revolving 
debt,  and  existing  mortgages  that  will  not  he 
Jiaid  off  at  or  before  consummation.  Creditors 
have  significant  flexibility  to  consider 
current  debt  obligations  in  light  of  attendant 
facts  and  circumstances,  including  that  an 
ohligation  is  likely  to  he  paid  off  soon  after 
consummation.  Tor  examjile.  a  cretbtor  may 
take  into  account  that  an  existing  mortgage  is 
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likniy  to  Ixt  pnicl  oft  soon  aftor  consuinniatioii 
Ihuuuiso  ttmro  is  an  oxislin}>  (contract  for  salt; 
of  tho  jiroporly  that  socuriis  lliat  mortgage;. 
.Similarly,  oroilitors  should  considor  whotln;!' 
di;lit  obligations  in  forhnaranci;  or  doforral  at 
tiu;  time;  of  nndorwriting  are;  likolv  to  affect 
the;  consnmor's  ability  to  r(;|)av  based  on  tIu; 
paym(;id  for  wbicb  the  consumer  will  lx; 
liable  n])on  ex])iration  of  the  forbearamx;  or 
deferral  p(;rioil  and  otb(;r  r(;levaid  facts  and 
circnmstanc(;s.  sneb  as  wb(;n  the  forbearance; 
e)r  eleferral  |)e;riexl  will  e;x|)ire;. 

2.  Muhiplo  (ipplicdiUs.  When  twe;  e)r  ineere 
e;e)nsnme;rs  a|)])lv  fe)r  an  e;xte;nsie)n  e)f  e:re;elit  as 
je)int  eihligeers  with  primary  liability  een  em 
eibligatiem.  1()26.42(e:)(2)(vi)  re;eiuire;s  a 
e:re;elite)r  te;  e;emsiele;r  the  ele;bt  eebligatieens  e)f  all 
sneli  jeeint  a])|)lie:ants.  Fe)r  example,  if  a  e:e)- 
applie:ant  is  repaying  a  stnelent  bean  at  the 
time;  e)f  imelerwriting.  the;  e;re;elite)r  e:e)m])lie;s 
with  S  102(i.43(e;)(2)(vi)  by  e:onsiele;ring  the; 
e;e)-ap|)lie:ant's  stnelent  bean  e)l)ligatie)n.  If  e)ne; 
e:onsnmer  is  me;re;ly  a  sure;ty  e)r  guarante)r. 

*5 1(120. 4:f(e:)(2)(vi)  elex;s  ne)t  re;eiuire;  ii  e:re;elite)r 
te)  e:e)nsiele;r  the  eb;l)l  e)bligatie)ns  e)f  sneli 
snre;ty  eir  giiaranteir.  riie  re;e|uire;me;nts  eif 
S  l()20.43(e:)(2)(vi)  eb)  neit  affe;e;t  the  elise:b)siire; 
n;epdreme;nts  e)f  this  part,  sneli  as.  feir 
iixample.  SS  1020.17(el).  1020.22(1)). 

1020. 21(e;).  1020.:i‘)(b)(:t).  anel  1020.40(f). 

Partioraph  4 M c  1(2 1(\  i i /. 

1.  Moiithlv  (l(‘ht-lo-in(:()mt!  ratio  and 
rosidaal  incontn.  .Se;e;  §  1020.42(e;)(7)  anel  its 
asseK;iat);el  e;e)mme;ntarv  re;gareling  the; 
eb;finitie)ns  anel  e:ale:nlatie)ns  fen'  the;  menitldv 
eb;bt-te)-ine;e)me;  ratie)  anel  re;sielnal  ine:e)me;. 

Para<’raph  4:ilc)l2l(viii I. 

1.  Considoration  of  crodit  history.  ■■('.re;elit 
bisteiry"  may  inelnele;  fae:te)rs  sneli  as  Ibe; 
nnndx;r  anel  age;  of  e:re;elil  lines,  piiyment 
bisteiry.  anel  any  jneigments.  e;e)lie;e'.tiems.  eir 
bankrnpteles.  .Se;e:tiem  102(i.42(e:)(2)(viii)  ebx;s 
neit  rexpiire;  e:re;elite)rs  le)  eibtain  e)r  e:e)nsiele;r  a 
cemse)lielale;el  cre;elit  se;e)re;  eir  pre;se:ribe;  a 
minimnm  e;re;elit  se;e)re;  that  e;n;elite)rs  must 
apjily.  'I'be;  ride;  alsei  eloe;s  neit  si)e;e:ify  wbieli 
asjx;e:ts  eif  e:re;elit  bisteiry  a  e:re;elilor  must 
e:emsiele;r  eir  Imw  varienis  as])e;e:ts  eif  e;re;elit 
bisteiry  sbembi  lx;  we;igbe;el  against  e;aeli  e)tbe;r 
eir  against  e)tbe;r  nneb;rwriting  faeiteirs.  Senne; 
asjx;e:ts  eif  a  e;emsnme;r's  e;re;eiit  bisleiry. 
wbe;tbe;r  jieisitive;  eir  ne;gative;.  may  met  be; 
elire;e;tly  inelicative;  eif  the  eainsiimer's  ability 
tei  reijiay.  A  eaeieliteir  tbe;re;fe)re;  may  give; 
various  aspeeds  eif  a  eamsnmeir's  e:re;elit  bisteirv 
as  mneli  eir  as  little;  we;igbl  as  is  a|)|)re)|)riate; 
tei  re;aeli  a  re;asonal)ie;.  geieiel  faith 
eb;te;rminatiem  eif  ability  tei  reijiay.  \Vbe;re;  a 
e;e)nsnine;r  has  eilitaineiel  fe;w  eir  nei  e;xte;nsie)ns 
eif  tradilieinal  ■■e:reelit.”  as  eb;fine;el  in 

(j  102(i.2(a)(14).  a  e;re;eliteir  mav.  lint  is  mil 
re;ep)ire;el  tei,  bieik  tei  neintraelitional  e:re;elil 
re;fe;re;ne;e;s.  sneli  as  reiidal  i)ayme;nt  bisteirv  eir 
utility  |)ayme;nts. 

2.  Multiph;  applicants.  When  twei  eir  ineire; 
e:emsnme;rs  ap|)ly  feiran  eixtensiein  eif  e:re;elit  as 
joint  eibligeirs  with  primary  liabilitv  ein  an 
eibligatiein.  1020.42(e;)(2)(viii)  re;epiire;s  a 
e;re;elite)r  to  e:einsieb;r  Ibe;  e:ri;elil  bisleiry  eif  all 
sneli  jeiint  a|)plie;ants.  If  a  e:e)nsnme;r  is  me;re;lv 
a  snre;ty  eir  gnaranleir.  §  1 020.43(e:)(2)(viii) 
ebx;s  neil  reiejiiire;  a  e:re;elile)r  lei  e:e)nsieb;r  the 
creielil  bisteirv  eif  sneli  snre;lv  eir  gnaranleir. 

The  re;qnire;me;nls  of  §  1020.43(c)(2)(viii)  elei 
neil  affe;e:l  Ibe;  eliseleisnre;  re;e|nire;me;nts  eif  this 
part,  sneli  as.  for  e;xani|ile;.  1020.1 7(el). 


1020.23(1)).  1 020.31  (e;).  1020.30(l))(3),  anel 
1020.4()(f). 

4'Mc)l'.i]  Verification  nsinf’  third-partv 
records. 

1.  liecords  specific  to  the  individual 
consniner.  Reieieirels  a  e:re;elile)r  nse;s  feir 
ve;rifie:atie)n  imele;r  S  102().43(e:)(3)  anel  (4) 
ninsl  lie;  sjie;e:ifie:  lei  Ibe;  ineliviebial  e:e)iisnnie;r. 
Ke;e:e)rels  re;g:ireling  ave;ragi;  ine:e)nie;s  in  the; 
e:e)nsnnie;r's  ge;e)gra])bie:  b)e:alie)n  eir  ave;rage; 
wage;s  paiel  by  Ibe;  e:e)nsnnie;r’s  e;ni|)b)ye;r.  feir 
eixample;.  are;  neit  spe;e;ifie:  lei  the;  ineliviebial 
e:e)nsnnie;r  anel  eire;  neil  sidfie.ieinl  feir 
ve;rifie;alie)n. 

2.  ()htaininf>  records.  Tei  eaiiielnel 
ve;rifie;alie)n  imeleir  S  1020.43(e:)(3)  anel  (4).  a 
e:re;elite)r  may  eiblain  re;e:e)rels  freini  a  ibirel- 
parly  se;rvie:e;  preivieleir.  sneli  as  a  parly  the; 
exmsnmnr’s  e;m])le)yi;r  nsi;s  tei  rnspeiiiel  tei 
inexime;  ve;rifie:alie)n  ri;eine;sls.  as  leiiig  as  Ibe; 
re;e:e)rels  are;  re;ase)nal)ly  re;lial)le;  anel  si)e;e;iiie;  to 
the;  ineliviebial  e;e)nsnme;r.  A  e;ri;elite)r  alsei  may 
eilitain  ibirel-jiarly  re;e:e)rels  elire;e:lly  Ireini  Ibe; 
e;e)nsnnie;r,  like;wise;  as  leiiig  as  the;  re;e:e)rels  are; 
re;ase)nal)ly  ri;lial)le;  anel  .si)e;e:ifie;  to  the; 
ineliviebial  i;e)iisnnie;r.  Feir  e;x!im])b;.  a  i:re;elitor 
using  ]);iyre)ll  stati;nii;nls  to  ve;rifv  the; 
e:e)nsnnie;r's  inexmie;,  as  alloweiel  nneb;r 

S  1020.43(i:)(4)(iii).  mav  eiblain  Ibe;  pavreill 
state;nie;nts  fremi  Ibe;  e:e)nsnnie;r. 

3.  Credit  report  as  a  reasonahiv  reliable 
third-partv  record.  A  e:re;elil  re;peirl  ge;ne;rallv 
is  e;einsieb;re;el  ii  re;ase)iial)lv  re;lial)b;  lliirel- 
jiarly  re;e;e)rel  nnele;r  102(i.43(e:)(3)  feir 
])nr|)e)se;s  eif  ve;rifying  ilemis  emsteiniarily 
feinnel  ein  a  e:re;elit  reipeirl.  sneli  as  the; 
e:i)nsnnii;r’s  e:nrre;nl  eb;l)l  iililigatiems.  meinlldy 
eleilits.  anel  e:re;elit  bisteirv.  .Seiediem 
102().43(e:)(3)  ge;ne;rally  eleieis  neit  reiepiire; 
creieliteirs  lei  eiblain  aebliliemal  reiaseinalilv 
re;lial)b;  Ibirel-iiarly  reiexirels  tei  veirifv 
iiifeirmatiem  e;e)nlaine;el  in  a  e:re;elil  re;|)e)rl.  I'or 
e;x;niipb;,  if  a  e:re;elil  re;])e)rl  slate;s  tin;  e;xiste;ne:e; 
anel  ameinnt  of  a  e:e)iisnme;r'.s  eleilil  eibligatiein. 
Ibe;  e:re;elileir  is  mil  re;e|nire;el  lei  eilitain 
aeblitieiiiid  ve;rifie:atie)n  of  the;  e;xisteaie:e;  eir 
ameiimt  eif  that  eibligatiein.  In  e:e)ntrasl.  a 
e:re;elil  re;]ie)rl  eleie;s  mil  se;rve;  as  a  reiaseineibly 
re;lial)ly  tbirel-party  re;e;e)rel  for  pnr])e)se;s  eif 
veirilying  ile;ms  that  elo  neit  a]i])e;ar  ein  the; 
e:re;elit  rnpeirt.  Feir  eixaiiqib;,  e:e;rtain  niemtbly 
ele;l)t  eildigatieins,  sneli  as  b;gal  eililigatieiiis 
like;  alimemy  eir  eliilel  siqipeirt,  may  mil  be; 
re;fb;e:le;el  ein  a  e:re;elit  reipeirt.  'I'lins.  a  e:ri;elil 
re;|)e)rt  that  eleieis  neit  list  a  eieinsnineir's 
meintbly  alimemy  eibligatiein  eleieis  neit  se;rve;  as 
a  reiaseinalily  reilialde;  tbirel-partv  re;e:e)rel  feir 
l)nr|)e)se;s  eif  ve;ri lying  that  eibligatiein.  If  a 
e:re;ebi  re;|)e)rt  re;fb;e:ts  a  e:nrre;nt  eleilit  eibbgiitiein 
that  a  e;e)nsnnie;r  lias  not  listeiel  ein  the; 
ap|)be:atiem,  the;  e:re;ebte)r  eximiilieis  with 

102().43(e:)(3)  if  the;  e:re;ebte)r  exmsieleirs  the; 
e;xiste;nc:e;  anel  iimeiimt  eif  the;  eleilit  eibligatiein 
as  it  is  re;fle;e:te;el  in  the;  e;ri;ebt  reipeirt. 

I  b)we;ve;r.  in  seiiiie;  e:ase;s  a  eireiebteir  may  kneiw 
eir  have;  reiasem  tei  kneiw  that  a  e;re;ebt  reipeirt 
may  lx;  inae;e:nrate;  in  wbede;  eir  in  jiart.  Feir 
eixample;,  a  eireieliteir  may  have;  iiifeirmatiem 
inebe;ating  that  a  e:re;ebt  re;))e)rl  is  snl)je;e:t  tei  a 
franel  ab;rt,  e;xte;nele;el  ale;rt,  aedive;  eintv  aleirt, 
eir  simibir  ;de;rt  iele;ntifie;el  in  l.'i  II..S.C;.  KiOle:- 
1  eir  that  a  ele;l)t  eibligatiein  listeiel  eiii  a  e:re;ebl 
reipeirt  is  snlijeied  lei  ei  stateimeint  eif  ebs])nte; 
])nrsnant  tei  I.t  ll..S.(;.  1()81i(l)).  A  eireiebleir 
may  edsei  have;  eitbeir  reiasemably  reiliable;  tliirel- 
])arty  re;e:e)rels  eir  eitbeir  infeirmatiein  eir 


e;viele;ne;e;  that  the;  ea'iiebteir  reiasonably  finels  tei 
be;  reibalibi  that  eaintraebed  the;  e:re;ebt  reijiort  eir 
eitbeirwise;  inebe:ate;  that  the;  eaeiebt  re;|)e)rt  is 
inaeaairate;.  If  a  ea'eiebteir  kneiws  eir  lias  reiasem 
tei  kneiw  that  a  ea'eielit  reipeirt  may  lx; 
inaeaairate;  in  wbeib;  eir  in  jiart,  the;  eaeiebteir 
e:e)ni|)be;s  with  S  102().43(e:)(3)  by  ebsreigiirebng 
an  inae:eairalii  eir  ebs|)nte;el  ite;ni.  ileims.  eir 
ea'eielit  re;])ort,  lint  eleieis  neit  have;  tei  eibteiin 
iieblitieiiud  tbirel-party  reieairels.  'I’be;  eaeiebteir 
may  alsei,  lint  is  neit  re;epiire;el.  lei  eilitain  eitlmr 
rniiseinalily  reiliiilib;  tbirel-jiiirtv  reieairels  tei 
ve;rify  infeirmatiein  with  re;s])e;ed  tei  wliiedi  the; 
ea'eielit  re;])e)rt.  eir  ite;ni  tbe;re;in,  imiy  lx; 
inaeaairate;.  Feir  e;xani))b;,  the;  eaeiebteir  niiglil 
eilitain  state;me;nts  eir  bank  reieairels  reigarebiig 
a  parlieadar  eb;l)t  eibligatiein  snlijeied  tei  a 
slateimeint  eif  elis])nlei.  .Se;e;  alsei  ea)ninie;nl 
43(e:)(3)-0.  wbie:b  ele;.sea'il)e;s  a  sitnatieiii  in 
wliiedi  a  eamsnmeir  reiiieirts  a  eleilit  eibligatiein 
that  is  neit  listeiel  on  a  ea'eielit  reipeirt. 

4.  Verification  of  sinndtaneons  loans. 
Allbeingb  a  eaeiebt  reiiieirt  may  be;  nseiel  tei 
veirify  eairreint  eihligations,  it  will  neit  reifbied 
a  siniidtaneions  leian  that  lias  not  ve;t  Ixieiii 
eaiiisnmmatiiel  anel  may  neit  reifleied  a  bian  that 
lias  just  reieaintly  lieiein  eainsiimmateiel.  If  the; 
eaaiebteir  kneiws  eir  lias  re;asein  tei  kneiw  that 
tbeae;  will  lx;  a  sinudtaneieiiis  bian  eixteineleiel 
at  eir  Ixifeire;  eainsnmmatiein.  the;  ea'eiebteir  nuiv 
veirify  Ibe;  simidtaneieins  bian  by  eilitiiiiiiiig 
tbirel-party  veirifie.alieiii  freini  Ibe;  lbirel-))arty 
ea'eiebteir  eif  Ibe;  simnllaneieins  bian.  Feir 
eixample;.  ibe;  ea'eiebteir  mav  eiblain  ii  exijiv  eif 
Ibe;  iiremiisseiry  neite;  eir  e)llii;r  wrillnn 
veirifieialiem  freim  Ibe;  Ibirel-parlv  eaiiebleir.  Feir 
fni'llicr  gnielaneie;.  se;e;  e:e)nnne;nts  43(e:)(3)-l 
anel  -2  ebseaissiiig  veirifieialiein  using  tbirel- 
party  reieairels. 

.3.  Verification  of  mortgage-related 
obligations.  (Ireieliteirs  ninsl  make;  the; 
re;)xiynie;iil  ability  eleileirminatiein  re;e|nire;el 
iineleir  S  1 020.43(e:)(2)  baseiel  ein  infeirmatiein 
ve;rifie;el  fremi  reiasemaldy  reiliable;  reieairels.  For 
g(;ne;ral  gnielanea;  re;garebng  veirifieailiem  se;e; 
eaimmeails  43(c)(3)-l  anel -2,  wbie:b  ebseaiss 
veirifieaitiem  using  tbirel-party  reieairels.  Willi 
re;six;ed  to  the;  viirifieaitiein  of  me)rtgage;-ri;lale;el 
eililigaliems  that  are;  preijieirly  laxeis  reiepiireiel  lei 
be;  eamsieleireiel  nnele;r  1 020.43(e;)(2)(v).  a 
reieairel  is  reiaseinalily  reiliable;  if  the; 
infeirmatiein  in  the;  reieairel  was  jireivieleiel  by  a 
ge)ve;rnme;nlal  eirganizatiein,  sne:b  as  a  taxing 
anibeirily  eir  leieail  geive;rnnie;nl.  'I’be;  eireiebleir 
eaimplieis  with  S  H)20.43(c)(2)(v)  by  reilying 
ein  jireipeirly  laxe;s  re;fe;re;nea;el  in  the;  title; 
re;|)e)rt  if  tin:  senirea;  of  the;  preipeirty  lax 
infeirmatiein  was  a  leieail  taxing  anibeirily. 

Willi  re;s])e;ed  lei  eitlmr  infeirmaliein  in  a  reieairel 
])re)viele;el  by  an  eailily  a.sseissing  e;barge;.s,  such 
as  a  beimeieiwneirs  asseieaatiein,  the;  eaeiebteir 
eaimplieis  with  S  1020.43(e:)(2)(v)  if  it  reilieis  ein 
beinmeiwneirs  asseieaatiein  billing  slale;nie;nls 
jireivieleiel  by  Ibe;  seilbir.  Reieairels  are;  alsei 
reiaseinalilv  reiliable;  if  the;  infeirmatiein  in  the; 
rneairel  was  eilitaineiel  freim  a  vabel  anel  b;gally 
e;xe;eaile;el  eamtraed.  Feir  eixample;.  Ibe;  eaeiebteir 
eaimplieis  with  S  1020.43(e:)(2)(v)  by  reilying 
ein  till;  amennil  eil  niemlldv  greinnel  read 
reifeireaieaiel  in  the;  greinnel  re;nl  agre;e;nie;nl 
eairre;ntlv  in  e;ffe;ed  anel  ap))be:able;  tei  Ibe; 
snlijeied  ])re)])ea'ty.  Reieairels.  eilbeir  Ilian  lliose; 
eliseaisse;el  above;,  may  lx;  reiaseinalily  reiliable; 
for  iini'iieiseis  eif  §  1020.43(e:)(2)(v)  if  the; 
seinrea;  jireivieleiel  the;  infeirmatiein  eibjeadiveily. 

0.  Verification  of  current  debt  obligations. 
Se;ediem  1 020.43(e:)(3)  eleieis  neit  require; 
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cHiditors  to  obtain  additional  rocords  to 
vorily  tho  oxistonci;  or  amount  ol Obligations 
sliown  on  a  consumor's  criulit  r(!])oi't  or  listiul 
on  tin;  consiiinor’s  ajjjdication.  absent 
circnmstancos  (Uiscribiul  in  coinnumt 
43((:)(3)-:t.  l)nd(!r§1()2(i.43((;)(;t)(iii),  it  a 
cnnlitor  ndicis  on  a  consninor's  onulit  ro])ort 
to  vorily  a  consninor’s  enrront  debt 
obligations  and  tbo  consninor's  a))])lication 
lists  a  debt  obligation  not  shown  on  tho 
credit  report,  tbo  creditor  may  consider  tbo 
existence  and  amount  otthe  obligation  as  it 
is  stated  on  the  consumer's  ajjplication.  Tbe 
creditor  is  not  retpiired  to  lurtber  verity  ot 
the  existence  or  amount  otthe  obligation, 
absent  circumstances  described  in  comment 
43(c)(3)-:t. 

7.  Vcnficalion  nfcmdil  history .  To  verity 
credit  history,  a  creditor  may,  tor  example, 
look  to  criulit  re])orts  trom  credit  bureaus  or 
to  reasonably  reliable  third-])arty  records  that 
evidence  nontraditional  c:redit  reterences. 
such  as  evidence  ot  rental  jrayment  history  or 
imblic  utility  ])ayments. 

8.  Vorificdtion  of  military  amplovnwnl.  A 
creditor  may  verity  the  employment  status  ot 
military  personnel  by  using  a  military  Leave 
and  Warnings  Statement  or  by  using  the 
electronic  database  maintained  by  tbe 
Department  ot  Detense  to  lacilitate 
identil'ication  ot  consumers  covered  bv  credit 
])rotections  jirovided  pursuant  to  It)  II.S.C. 
987. 

43lcl(4)  Verification  of  income  or  assets. 

1.  Income  or  assets  relied  on.  A  creditor 
need  consider,  and  tberelbre  need  verity, 
only  tbe  income  or  assets  tbe  creditor  relies 
on  to  evaluate  tbe  consumer’s  repayment 
ability.  .See  comment  43(c)(2)(i)-2.  For 
example,  it  a  consumer’s  a))])lication  states 
that  tbe  consumer  earns  a  salarv  and  is  paid 
an  annual  bonus  and  the  creditor  relies  on 
only  the  consumer’s  .salary  to  evaluate  the 
consumer’s  repayment  ability,  tbe  creditor 
need  verity  only  tbe  salary.  See  (dso 
comments  43(c)(3)-l  and  -2. 

2.  Multiple  applicants.  It  multiple 
consumers  jointly  ap])ly  tor  a  loan  and  each 
lists  income  or  assets  on  the  application,  the 
creditor  need  verity  only  tbe  income  or  assets 
the  creditor  relies  on  in  determining 
re]javment  abilitv.  .S’ee  comment  4.3(c)(2)(i)- 
.'i. 

.3.  Ta.\-retnrn  transcript.  Under 
§  1920. 43(c)(4).  a  creditor  may  verity  a 
consumer’s  income  using  an  internal 
Revenue  .Service  (IRS)  tax-return  transcrijit. 
which  summarizes  the  inlormation  in  a 
consumer’s  tiled  tax  return,  another  record 
that  jirovides  rea.sonably  reliable  evidence  ot 
the  consumer’s  income,  or  both.  A  creditor 
may  obtain  a  co|jy  ota  tax-return  transcrii)t 
ora  tiled  lax  return  directly  trom  the 
consumer  or  trom  a  service  provider.  A 
creditor  need  not  obtain  the  copv  directly 
trom  the  IRS  or  other  taxing  authority.  See 
comment  43(c)(3)-2. 

Paragraph  43(c)(4)l vi). 

1.  (iovernment  benefits.  In  verityinga 
consumer’s  income,  a  creditor  may  use  a 
written  or  electronic  record  trom  a 
government  ageni:y  otthe  amount  otany 
benelit  payments  or  awards,  such  as  a  “]iroot 
ot  income  letter”  issued  hy  the  Social 
Security  Administration  (also  known  as  a 
“budget  letter.”  “benefits  letter.”  or  “|)rootot 
award  letter”). 


43(cll5j  Payment  calculation. 

43(cl(5l(ij  General  rule. 

1.  General.  For  |)uri)oses  ot 

§  ll)2t).43(c)(2)(iii).  a  creditor  must  determine 
the  consumer’s  ability  to  rejjay  the  covered 
transaction  using  the  payment  calculation 
methods  set  torih  in  S  U)2(>.43(c)(.'j).  The 
payment  calculation  methods  (litter 
depending  on  the  ly|)e  ot  credit  extended. 

The  payment  calculation  method  set  torih  in 
S  1()29.43(c)(.T)(i)  ap|)lies  to  any  covered 
transaction  that  does  not  have  a  balloon 
])aymenl.  or  that  is  not  an  interest-only  or 
negative  amortization  loan,  whether  such 
covered  transaction  is  a  tixed-rale, 
adjustable-rate  or  slej)-rale  mortgage.  The 
terms  “tixed-rale  mortgage,”  “adjustable-rale 
mortgage,”  “ste])-rale  mortgage,”  “interest- 
only  loan”  and  “negative  amortization  loan” 
are  defined  in  S  l()2().18(,s)(7)(iii),  (i),  (ii),  (iv) 
and  (v),  respectively.  For  the  meaning  otthe 
term  “balloon  ]3aymenl.”  see 
§  H)2B.18(s)(.T)(i).  The  ijaymeni  calculation 
methods  set  torih  in  §  ll)2(>.43(c)(.'>)(ii)  apply 
to  any  covered  transaction  that  is  a  loan  with 
a  balloon  payment,  interest-only  loan,  or 
negative  amortization  loan.  .See  comment 
43(c)(.T)(i)-.T  and  the  commentary  to 
S  102().43(c)(.T)(ii),  which  provide  examples 
tor  calculating  the  monthly  ])ayment  tor 
])ur])oses  ot  the  repayment  ability 
determination  required  under 
<?102().43(c)(2)(iii). 

2.  Greater  of  the  fully  indexed  rale  or 
introductory  rate:  premium  adjustable-rate 
transactions.  A  creditor  must  determine  a 
consumer’s  repayment  ability  tor  the  covered 
transaction  using  substantially  eijiial. 
monthly,  tully  amortizing  payments  that  are 
based  on  the  greater  otthe  tully  indexed  rale 
or  any  introductory  interest  rale.  In  some 
adjustable-rate  transactions,  creditors  may  set 
an  initial  interest  rale  that  is  not  determined 
by  the  index  or  tornnila  used  to  make  later 
interest  rate  adjustments.  .Sometimes,  this 
initial  rale  charged  to  consumers  is  lower 
than  the  rate  would  be  if  it  were  determined 
by  using  the  index  ]jlus  margin,  or  formula 
(/.e.,  fully  indexed  rate).  However,  an  initial 
rale  that  is  a  premium  rale  is  higher  than  the 
rate  based  on  the  index  or  formula.  In  such 
cases,  creditors  must  calculate  the  fully 
amortizing  payment  based  on  the  initial 
"premium”  rale.  “Fully  indexed  rate”  is 
defined  in  §  102B.43(bj(3). 

3.  Monthly,  fully  amortizing  payments. 
.Section  l()2(i.43(c)(.T)(i)  does  not  prescribe 
the  terms  or  loan  features  that  a  creditor  may 
choose  to  offer  or  extend  to  a  consumer,  hut 
establishes  the  calculation  method  a  creditor 
must  use  to  determine  the  consumer’s 
repayment  ability  for  a  covered  transaction. 
For  example,  the  terms  of  the  loan  agreement 
may  require  that  the  consumer  rejjay  the  loan 
in  (piarlerly  or  bi-weekly  scheduled 
])aymenls.  but  for  puiqioses  of  the  rei)ayment 
ability  determination,  the  creditor  must 
convert  these  scheduled  payments  to 
month  Iv  pavmenis  in  accordance  with 

S  l()2().43(c)(.5)(i)(H).  .Similarly,  the  loan 
agreement  may  not  require  the  consumer  to 
make  fully  amortizing  |)aymenls.  but  for 
jnirposes  of  the  repayment  ability 
determination  under  §  102().43(c)(.5)(i).  the 
creditor  must  convert  any  non-amortizing 
])ayments  to  fully  amortizing  payments. 


4.  Substantially  eciual.  In  determining 
whether  monthly,  fully  amortizing  payments 
are  suhslantially  e(|ual,  creditors  should 
disregard  minor  variations  due  to  payment- 
schedule  irregularities  and  odd  periods,  such 
as  a  long  or  short  first  or  last  payment  perioil. 
rhal  is.  monthly  payments  of  princi])al  and 
interest  that  repay  the  loan  amount  over  the 
loan  term  need  not  be  eipial.  but  the  monthly 
|)aymenls  should  be  substantially  the  same 
without  significant  variation  in  the  monthly 
combined  payments  of  both  principal  and 
interest.  For  example,  where  no  two  monthly 
payments  vary  from  each  other  by  more  than 
1  |)ercent  (excluding  odd  jreriods.  such  as  a 
long  or  short  first  or  last  payment  period), 
such  monthly  payments  would  he  considered 
substantially  equal  for  jiurposes  of  this 
section.  In  general,  creditors  should 
determine  whether  the  monthly,  fully 
amortizing  ])aymenls  are  substantially  eipial 
based  on  guidance  jirovided  in 
§  1929. 17(c)(3)  (discussing  minor  variations), 
and  §  1929.1 7(c)(4)(i)  through  (iii)  (discussing 
])ayment-schedule  irregularities  and 
measuring  odd  ])eriods  due  to  a  long  or  short 
first  period)  and  associated  commentary. 

.3.  Pxamples.  The  following  are  exanqiles 
of  how  to  determine  the  consumer’s 
repayment  ability  based  on  substantially 
equal,  monthly,  fully  amortizing  ])aymenls  as 
required  under  t?  1929.43(c)(.T)(i)  (all  amounts 
shown  are  rounded,  and  all  amounts  are 
calculated  using  non-roimded  values): 

i.  Fixed-rate  mortgage.  A  loan  in  an 
amount  of  ,S2t)9.999  has  a  39-year  loan  term 
and  a  fixed  interest  rate  of  7  percent.  For 
pur])oses  of  S  1 92().43(c)(2)(iii),  the  creditor 
must  determine  the  consumer’s  abilitv  to 
riqiay  the  loan  based  on  a  payment  of  .SI. 331, 
which  is  the  substantially  eipial.  monthly, 
fully  amortizing  payment  that  will  repay 
.S2t)9.999  over  39  years  using  the  fixinl 
interest  rate  of  7  piircent. 

ii.  Adjustable-rate  mortgage  with  discount 
for  fiye  years.  A  loan  in  an  amount  of 
.S299,999  has  a  39-year  loan  term.  The  loan 
agreement  jirovides  for  a  discounted  interest 
rate  of  9  jiercent  that  is  fixed  for  an  initial 
period  of  five  years,  after  which  the  interest 
rate  will  adjust  annually  based  on  a  specified 
index  jilus  a  margin  of  3  percent,  subject  to 

a  2  percent  annual  periodic  interest  rate 
adjustment  cap.  I’he  index  value  in  effect  at 
consummation  is  4.5  jiercent;  the  fully 
indexed  rale  is  7.3  jiercent  (4.5  jiercent  jilus 
3  Jiercent).  Even  though  the  scheduled 
monthly  jiayment  required  for  the  first  five 
years  is  SI  199,  for  jiurjioses  of 
§  1929.43(c)(2)(iii)  the  creditor  must 
determine  the  consumer’s  ability  to  rejiay  the 
loan  based  on  a  jiaymenl  of  SI, 398,  which  is 
the  substanlially  eijual,  monthly,  fully 
amortizing  jiayment  that  will  rejiay  S299,999 
over  39  vears  using  the  fullv  indexed  rate  of 
7.3  Jiercent. 

iii.  Step-rate  mortgage.  A  loan  in  an 
amount  of  S299,999  has  a  39-year  loan  term. 
The  loan  agreement  jirovides  that  the  interest 
rale  will  he  9.5  jiercent  for  the  first  two  years 
of  the  loan.  7  jiercent  for  the  next  three  years 
of  the  loan,  and  7.5  jiercent  thereafter. 
Accordingly,  the  scheduled  jiayment 
amounts  are  S1.2(i4  for  the  first  two  years, 

SI, 328  for  the  next  three  years,  and  .SI .388 
thereafter  for  the  remainder  of  the  term.  For 
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piirposos  ot  S  l(l2().43{(:)(2)(iii).  llio  crodilor 
nnist  (l(;tcriiun(!  tlio  consiiinor's  iil)ilily  lo 
n;pav  the  loaii  liasiut  on  a  ])avmonl  of  SI. 398. 
which  is  the  snhslanlially  (Hjual.  montlily. 
fully  aniorli/iii^  payinont  llial  would  r(;])ay 
S2()0.()()()  over  30  years  using  tlii!  fully 
iudoxiid  rale  of  7..^  porccuil. 

4:i(cll5lliil  Special  rules  far  loans  willi  a 
iHillaon  payment,  interest-only  loans,  and 
nefidtiye  amortixation  loans. 

Paraffraph  4:t(c}(.^l(iil(A}. 

1.  (ieneral.  For  loans  with  a  balloon 
paynuiut.  ihe  ruhis  differ  d(!|)endin”  on 
whether  the  loan  is  a  higher-priced  covinvd 
transaction,  as  defiin^d  under  S  1020. 43(h)(4). 
or  is  not  a  higher-|)riced  covercul  transaction 
l)(!caus(;  the  annual  i>ercenlage  rale  doiis  not 
exccHul  the  ap|)licahle  threshold  calculated 
using  the  a])i)lical)le  average  prime  offer  rate; 
(APOR)  for  a  comparable  transaction. 
"Average  prime  offer  rale"  is  dedined  in 

1020.3.^(a)(2):  “higher-])ric(!d  covenul 
transiiclion"  is  defined  in  §  1020.43(h)(4).  For 
higher-priciid  covrired  transactions  with  a 
balloon  payment,  the  creditor  must  consider 
the  consumer’s  ability  lo  repay  the  loan 
l)as(!d  on  the  j)avmenl  schiulule  umhir  the 
terms  of  thi;  legal  obligation,  including  any 
r(;(|uir(!d  balloon  pavimmt.  For  loans  with  a 
balloon  payment  that  are  not  highiM’-priced 
covered  transactions,  the  creditor  should  use 
the  maximum  paynuMit  scheduled  during  tlu; 
first  five;  ycsirs  of  the  loan  following  the;  dale 
on  which  the  first  n:gnlar  ])eriodic  pavimmt 
will  he  due.  "llalloon  jiavment"  is  defined  in 
§l()2(i.l8(s)(ri)(i). 

2.  First  fiye  years  after  the  date  on  which 
the  first  re}’ tdar  periodic  payment  will  he 
due.  Under  S  l()2(i.43(c)(5)(ii)(A)(7).  the 
cTiiditor  must  determine  a  consumer’s  ahililv 
to  rejiay  a  loan  with  a  balloon  |)aymenl  that 
is  not  a  higher-priced  covered  transaction 
using  the  maximum  ])aymenl  scheduhtd 
during  the  first  five  ycsirs  (tiO  months)  after 
the  dale  on  which  the  first  regular  jieriodic 
|)ayment  will  he  due.  To  illustrate; 

i.  Assume  a  loan  that  jirovides  for  regular 
monthly  |)aymenls  and  a  balloon  iiaymenl 
due  at  the  end  of  a  six-vciar  loan  term.  ’I’he 
loan  is  c:onsummated  on  August  I.t.  2t)14. 
and  the  first  monthiv  payment  is  due  on 
()c:toh(!r  1. 2014.  The  first  five  years  after  tlu! 
first  monthly  payment  end  on  October  1. 
2019.  The  balloon  jiaynumt  must  he  imule  on 
the  due  dale  of  the  72nd  monthly  payment, 
which  is  .Sejitemher  1. 2020.  Ftir  juirposes  of 
determining  the  consumer’s  ability  lo  rejiay 
the  loan  under  §  102().43(c:)(2)(iii).  the 
creditor  neiid  not  consider  the  balloon 
Iiaymenl  that  is  due  on  .Sijptemher  1. 2020. 

ii.  Assume  a  loan  that  provides  for  regular 
monthly  |)ayments  and  a  balloon  payment 
due  at  the  end  of  a  five-year  loan  term.  The 
loan  is  consummated  on  August  1.t.  2014. 
and  the  first  monihly  |)ayment  is  due  on 
October  1 . 2014.  ’I’he  first  five  years  after  the 
first  monihly  payment  end  on  October  1. 
2019.  The  balloon  iiaymenl  must  he  made  on 
the  due  date  of  the  (iOlh  monihly  payment, 
which  is  .Seplendier  1. 2019.  l•’or  purposes  of 
determining  the  consumer’s  ability  lo  repay 
the  loan  under  t?  102(i.43(c)(2)(iii).  the 
c;redilor  must  c:onsider  the  balloon  payment 
that  is  due  on  .Seplemlier  1.  2019. 

3.  Henewahle.  balloon-payment  mor/gnge; 
loan  term.  A  halloon-paymeni  mortgage  that 


is  not  a  higher-priced  covered  transaction 
could  provide  that  a  creditor  is 
unconditionally  obligated  lo  renew  a  lialloon- 
pavmenl  mortgage  at  the  consumer’s  option 
(or  is  obligated  lo  renew  subject  to  conditions 
within  the  consumer’s  control).  .See  comment 
17(c)(l)-l  1  discussing  renewable  lialloon- 
pavment  mortgages.  For  purposes  of  this 
section,  the  loan  term  does  not  include  anv 
period  of  lime  that  could  resvdl  from  a 
renewal  provision.  ’I’o  illustrate,  assume  a 
three-year  halloon-payment  mortgage  that  is 
not  a  higher-prii:ed  covered  transaction 
contains  an  unconditional  obligation  lo 
renew  for  another  three  years  at  the 
consumer’s  option.  In  this  example,  the  loan 
term  for  the  halloon-payment  mortgage  is 
three  years,  and  not  the  potential  six  years 
that  could  result  if  the  consumer  chooses  lo 
renew  the  loan.  Accordingly,  the  creditor 
must  underwrite  the  loan  using  the 
maximum  payment  scheduled  in  the  first  five 
years  after  consummation,  which  includes 
the  balloon  payment  due  at  the  end  of  the 
three-year  loan  term.  See  comment 
43(c)(.'i)(ii)(A)-4.ii.  which  provides  an 
example  of  how  to  determine  the  consumer’s 
repayment  ability  for  a  three-vear  renewable 
lialloon-paymeni  mortgage  that  is  not  a 
higher-priced  covered  transaction. 

4.  Fxainples  of  loans  with  a  Ixdloon 
payment  that  are  not  hi’^her-priced  coyered 
transactions.  The  following  are  examples  of 
how  to  determine  the  maximum  ]iayment 
scheduled  duriug  the  first  five  years  after  the 
dale  on  which  the  first  regular  ])eriodic 
payment  will  1m;  due  (all  amounts  shown  an; 
round(;d.  and  all  amounts  arc;  (;alculal(;d 
using  non-round(;d  valui;s): 

i.  Balloon-payment  ;nortguge  with  a  three- 
year  loan  term;  fixed  interest  rate;.  A  loan 
agr(;(;menl  jjrovides  fora  fixed  inler(;st  rale  of 
(j  ]M;rc(;nl.  which  is  h(;low  the;  Al’UR- 
calculal(;d  thr(;shold  for  a  comparable 
transaction;  thus  the;  loan  is  not  a  higher- 
]iri(;ed  (;over(;d  transa(;lion.  The  loan  amount 
is  S2l)0.()()l).  and  the  loan  has  a  lhr(;e-year 
loan  l(;rm  hut  is  amortiz(;d  ov(;r  30  y(;ars.  The; 
monthly  ])aym(;nt  s(;hedul(;d  for  the  first 
thr(;(;  years  following  consummation  is 
.Sl,lt)9.  with  a  balloon  paynu;nl  of  .SI  !)3,3(i7 
due;  at  the  end  of  the;  third  year,  f’or  ]mrpos(;s 
of  §  102(i.43((;)(2)(iii).  the  (;r(;ditor  must 
d(;termin(;  the  (;onsunu;r’s  ahililv  lo  r(;])av  the 
loan  has(;d  on  the  balloon  ])ayment  of 
$193,307. 

ii.  Benewahle  Ixd loon-payment  mor/guge 
with  a  three-year  loan  term.  Assume  the  same 
facts  above  in  comm(;nl  43((;)(.’i)(ii)(A)-4.i. 
(;xcept  that  the;  loan  agr(;i;nK;nt  idso  provid(;s 
that  the  (;n;dilor  is  un(;ondilionally  ol)ligat(;d 
to  r(;n(;w  the  hall(H)n-])aynH;nl  mortgage;  at 
the;  (;onsum(;r’s  o|)lion  at  the;  (;nd  of  the  lhr(;e- 
year  l(;rm  for  anoth(;r  thr(;(;  y(;ars.  In 
determining  the;  maximum  payment 
si;h(;dul(;d  during  the;  first  five;  V(;ars  aft(;r  the 
date  on  whi(;h  the;  first  r(;gular  p(;riodic 
])aymenl  wMll  he;  due;,  the;  (;r(;dilor  must  use 

a  loan  l(;rm  of  lhr(;(;  years.  Ac(;ordingly,  for 
juirposes  of  l()2().43((;)(2)(iii).  the  crt;dilor 
must  del(;rmine  the;  consumer’s  ability  lo 
rc;])ay  the;  loan  l)as(;d  on  the;  balloon  pavm(;nl 
of  $193,307. 

iii.  Balloon- payment  mor/gcjge  with  u  six- 
year  loan  term:  fixed  interest  rate.  A  loan 
jerovides  fora  fix(;d  interest  rate  of  0  ])(;rcent. 


whi(;h  is  h(;low  the  APOR  threshold  for  a 
com])arahli;  transaction,  and  thus,  the;  loan  is 
not  a  high{;r-pric(;d  cov(;r(;d  transaction.  Tlu; 
loan  amount  is  $2()(), ()()(),  and  the;  loan  has  a 
six-y(;ar  loan  l(;rm  hut  is  amort iz(;d  ov(;r  30 
y(;ars.  The  loan  is  consummat(;d  on  March 
13.  2014.  and  the  monihly  ])aym(;nl 
sch(;dul(;d  for  the  first  six  y(;ars  following 
(;onsummalion  is  $1,199.  with  the  first 
monihly  ])ayment  due  on  May  1, 2014.  The 
first  five;  yc;ars  afl(;r  the;  dale;  on  whie:h  the 
first  re;gular  pe;rie)elie;  ])<iyme;nl  will  he;  due 
e;nel  on  May  1.  2019.  The;  hidloon  |)ayme;nl  of 
.$183.99,3  is  re;e]uire;el  on  the  due;  elate;  of  the; 
72nel  monthly  piiyme;nl.  whie;h  is  Ajuil  1, 

2020  (more;  than  five;  ye;ars  after  the  dale  on 
whie;h  the  first  re;gular  periodic;  i)ayme;nl  w’ill 
he;  due).  For  jeurposes  of  S  102(i.43(e;)(2)(iii). 
the  e;re;elile)r  meiy  determine;  the  e;e)nsume;r’s 
ability  to  rejjay  the  loein  based  on  the; 
monihly  ])ayme;nl  of  $1,199.  and  ne;e;el  not 
e;e)nsiele;r  the;  balloon  payment  of  $183.99.3 
due;  oil  A]jril  1,  2020. 

.3.  I li}’her-priced  coyered  transaction  with  a 
balloon  payment.  Where;  a  loan  with  a 
balloon  iiaymenl  is  a  highe;r-])rie;e;d  e;e)ve;re;d 
Iransaeilion.  the;  e:re;elile)r  must  ele;te;rmine;  the; 
i;onsume;r’s  re;payme;nl  ability  based  on  the 
loan’s  payme;nt  se:he;elule.  including  any 
hiilloon  p<iyme;nt.  For  example;  (all  amounts 
are;  rounele;el);  Assume;  a  highe;r-|irie;e;el 
e:e)ve;re;el  trimsiie;lion  with  a  fixe;ej  inle;re;st  rate; 
of  7  |)e;re;e;nt.  The;  loan  amount  is  $200,000 
and  the;  loan  has  a  te;n  ye;ar  loan  te;rm.  hut  is 
amortized  ove;r  30  ye;ars.  The;  monihly 
])€iyme;nl  se:he;elule;el  for  the  first  te;n  ye;ars  is 
.$1,331.  with  a  ImiIIooii  ])avme;nl  of  .$1 72.93.3. 
f’or  iiuri)e)se;s  of  §  102().43(e:)(2)(iii),  the; 
cre;elilor  must  e:onsiele;r  the;  e;onsume;r’s  ability 
to  re;])ay  the;  loan  based  on  the;  pavnie;nt 
se:he;elule;  that  fully  re;i)ays  the  loan  iimounl. 
ine:luebng  the;  balloon  ))ayme;nt  of  $172,9.3.3. 

Para}’raph  43( c )(.'}  II ii II Bj. 

1.  deneral.  h’or  loiins  that  ])e;rmil  inte;re;sl- 
only  payme;nls.  the  cre;eblor  must  use;  the 
fully  indexed  rate;  or  introelue:lorv  rale. 
whie:heve;r  is  greater,  to  e;;ile:ulale;  the 
suhsliintially  eepial.  monthiv  ]iavme;nl  of 
princ;ipal  and  interest  that  will  re;i)ay  the;  loan 
amoiinl  over  the  te;rm  of  the  loan  re;maining 
as  of  the;  dale;  the  loan  is  re;e:a.sl.  F’or 
dise.'ussion  regarding  the;  fully  inele;xe;d  rate, 
and  the;  me;aning  of  "substantially  eeiual,’’  se;e; 
e:omme;nts  43(1)){3)-1  through  -.3  and 
43(e:)(3)(i)-4,  re;spe;e:livoly.  Unde;r 

S  102(i.43(e:)(3)(ii)(fi).  the  re;le;vanl  le;rm  of  the; 
loem  is  the;  period  of  lime;  that  remains  eis  of 
the;  dale  the  loan  is  re;e;ast  lo  re;(iuire;  fully 
amortizing  i)ayme;nls.  For  a  loan  on  whie;h 
only  interest  ;mel  no  prine;i])al  has  l)e;e;n  paid, 
the;  loan  amount  will  be;  the;  outstanding 
prine:ipid  halane;e;  at  the;  lime;  of  the  re;e:asl. 
"Loan  .unount"  emel  “re;e:ast”  are;  ele;fine;el  in 
S  1028.43(h)(3)  and  (h)(ll).  re;spe;e;tive;ly. 
"Inle;re;st-only’’  and  "Inte;re;st-e)nly  loan’’  are; 
ele;fine;d  in  §  1028.1 8(s)(7)(iv). 

2.  Examples.  The;  following  are;  e;xam])le;s 
of  how  to  ele;te;rmine;  the  c.onsumer’s 
re;])ayme;nl  ability  hase;el  on  suhsleuiliedly 
e;eiual.  monihly  ])iiyme;nls  of  princi|)iil  and 
inte;re;st  under  §  1 028.43(c:)(3)(ii)(H)  (iill 
amounts  shown  are;  rounele;el,  and  all 
iunounts  are;  e:ale:ulale;el  using  non-re)unele;el 
value;s): 

i.  Fixed-rate  inort}’a}’e  with  interest-only 
payments  for  fiye  years.  A  loan  in  an  amount 
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of  $200,000  has  a  OO-yoar  loan  lorm.  Tlio  loan 
agnnnnonl  providcis  for  a  fixcui  inhirost  rato  of 
7  ])(;r(:ont.  and  porinits  intorost-only 
])ayni(!nts  for  Iho  first  fiv'c;  yciars.  The  monthly 
payimait  of  S1,U)7  schednhid  for  th(!  first  five 
y(!ars  would  coviir  oidy  the  intorcjst  duo.  Tlu; 
loan  is  rcioast  on  tlu;  duo  date  of  tin;  (iOth 
luouthly  |)ayniont.  aftor  which  tho  scluuluhul 
monthly  paymonts  incr(!aso  to  $1,414.  a 
monthly  ])aymont  that  nijiays  tho  loan 
amount  of  $200,000  over  tho  2t>  years 
nimaining  as  of  tho  date  tho  loan  is  recast 
(200  months),  for  pur|)osos  of 
§  1020.43(c)(2)(iii).  tlu;  ertulitor  must 
dotormiiK!  tho  consumer's  ability  to  rojray  tho 
loan  has(;d  on  a  i)aymont  of  $1,414.  which  is 
tho  suhstantially  ociual,  monthly,  fully 
amortizing  payment  that  would  roi)ay 
$200,t)t)0  ov(!r  tho  25  years  remaining  as  of 
tho  date  the  loan  is  nuiast  using  tho  fixed 
intoriist  rale;  of  7  percent. 

ii.  A(ljiisl(ihhi-mt(i  mortgaiio  with  discounl 
for  throe  years  and  interest-only  payments  for 
five  years.  A  loan  in  an  amount  of  $200,000 
has  a  20-y(uir  loan  term,  hut  i)rovidos  for 
interest-only  |Kiymonts  for  tho  first  five  years. 
Tlu!  loan  agroomonl  provides  for  a 
discountcul  intonist  rate  of  5  percmit  that  is 
fixed  for  an  initial  peu  iod  of  thnu;  ycuirs,  after 
which  tlu;  interest  rate  will  adjust  each  vcuir 
based  on  a  specificid  index  i)lus  a  margin  of 
2  i)ercent.  subject  to  an  annual  intmest  rati; 
adjustment  ca])  of  2  jxa'cemt.  The  iiuhix  valm; 
in  effect  at  consummation  is  4.5  percent;  the 
fidly  iiuhixed  rate  is  7.5  percent  (4.5  percent 
plus  2  |)(!rcent).  The  monthlv  pavments  for 
the  first  threi;  years  are  $022.  for  tlie  fourth 
year,  the  payments  are  $1 ,107,  based  on  an 
intercist  rate  of  7  pmx.cmt,  calculated  hv 
adding  the  2  percent  annual  adjustment  ca]) 
to  the  initial  rate  of  5  ])ercent.  for  the  fifth 
year,  the  j)ayments  are  $1 .250.  ai)])lying  the 
fully  indexed  rate  of  7.5  percent.  These  first 
five  years  of  payments  will  cover  oidy  the 
interest  due.  The  loan  is  recast  on  the  due 
date  of  the  00th  monthly  i)ayment.  after 
which  the  scheduled  monthly  ])aymenls 
increase  to  $1,478,  a  monthly  ])ayment  that 
will  repay  the  loan  amount  of  $200,000  over 
the  remaining  25  years  of  the  loan  (200 
months),  for  pur|)oses  of  1020.42(c)(2)(iii). 
the  i;reditor  must  determine  the  consumer's 
ability  to  repay  the  loan  based  on  a  monthlv 
payment  of  $1,478,  which  is  the  suhstantially 
e(|ual.  monthly  j)ayment  of  j)rincipal  and 
interest  that  would  repay  $200,000  over  the 
25  years  remaining  as  of  the  date  the  loan  is 
recast  using  the  fully  indexed  rate  of  7.5 
jjercent. 

Paragraph  43(c)(5 ){ ii )( Cl). 

1.  General,  l-’or  ])urj)ose.s  of  determining 
the  consumer’s  ability  to  rej)ay  a  negative 
amortization  loan,  the  creditor  must  use 
suhstantially  etjual,  monthly  ])avments  of 
lu'incipal  and  interest  based  on  the  fullv 
indexed  rate  or  the  introductory  rate, 
whichever  is  greater,  that  will  re|)ay  the 
maximum  loan  amonnl  over  the  term  of  the 
loan  that  remains  as  of  the  date  the  loan  is 
recast.  Accordingly,  before  determining  the 
sid)stantially  efpial.  monthly  jjayments  the 
creditor  must  first  determine  the  maximum 
loan  amount  and  the  |)eriod  of  time  that 
remains  in  the  loan  term  after  the  loan  is 
recast.  “Recast”  is  defined  in 
§  1  t)26.42(h)(l  1 ).  Second,  the  i;reditor  must 


use  the  fully  indexed  rale  or  iutroduc;tory 
rale,  whichever  is  greater,  to  calculate  the 
suhstantially  ecpial,  monthly  payment 
amount  that  will  re|)ay  the  maximum  loan 
amount  over  the  term  of  the  loan  remaining 
as  of  the  dale  the  loan  is  recast,  for 
discussion  regarding  the  fully  indexed  rate 
and  the  meaning  of  “suhslanliallv  (uiual,”  see 
comments  42(h)(2)-l  through  -5  and 
42(c)(5)(i)-4,  respectively,  for  the  meaning  of 
the  term  "maximum  loan  amount'’  and  a 
discussion  of  how  to  determine  the 
maximum  loan  amount  for  i)ur])oses  of 
§  102t>.42(c)(5)(ii)((:).  .see  H)2(i.42(h)(7)  and 
associated  commenlary.  “Negative 
amoitizalion  loan”  is  defined  in 
§  l()2().18(s)(7)(v). 

2.  Term  of  loan.  Under 
l()2().42(cj(5)(ii)((d,  the  relevant  term  of  the 
loan  is  the  jreriod  of  time  that  remains  as  of 
the  date  the  terms  of  the  legal  obligation 
recast.  That  is.  the  creditor  must  determine 
suhstantially  equal,  monthly  j)ayments  of 
])rinci])al  and  interest  that  will  repay  the 
maximum  loan  amount  based  on  the  jjeriod 
of  lime  that  remains  after  anv  negative 
amortization  cap  is  triggered  or  anv  period 
permitting  minimum  periodic  i)ayments 
ex|)ires,  whichever  occurs  first. 

2.  Examples.  The  following  are  exami)les 
of  how  to  determine  the  consumer's 
rei)aymenl  ability  based  on  substantially 
etjual,  monthly  |)ayments  of  princi|)al  and 
interest  as  retpiired  under 
S  102l).42(c)(5)(ii)(U)  (all  amounts  shown  are 
rounded,  and  all  amounts  are  calculated 
using  non-rounded  values): 

i.  Adjnstahle-rate  mortgage  with  negative 
amort i/.ation.  A.  Assume  an  adjnslable-rale 
mortgage  in  the  iunount  of  $21)1), 1)1)0  with  a 
20-year  loan  term.  The  loan  agreement 
provides  that  the  consumer  can  make 
minimum  monthly  jjayments  that  cover  only 
part  of  the  interest  accrued  ejich  mouth  until 
the  date  on  which  the  ])rincii)al  balance 
reaches  115  percent  of  its  original  balanc;e 
(j.e.,  a  negative  amortization  cap  of  1 15 
])ercenl)  or  for  the  first  five  years  of  the  loan 
(OO  monthly  ])ayments),  whichever  occurs 
first.  The  introductory  interest  rale  at 
consummation  is  1.5  i)ercent.  One  month 
after  consummation,  the  interest  rate  adjusts 
and  will  adjust  monthly  thereafter  based  on 
Ibe  s|)ec:ified  index  ))lus  a  margin  of  2.5 
])ercenl.  Tbe  index  value  in  effect  at 
consummation  is  4.5  j)ercent;  the  fully 
indexed  rate  is  8  jjercent  (4.5  j)ercent  |)lus  2.5 
j)ercent).  Tbe  maximum  lifetime  interest  rale 
is  10.5  j)ercent;  there  are  no  t)lher  periotlir: 
interest  rate  adjustment  cajjs  that  limit  how 
(juickly  the  maximum  lifetime  rale  may  he 
reached.  The  minimum  monthlv  ])avment  for 
the  first  year  is  based  on  the  initial  interest 
rale  of  1.5  percent.  After  that,  the  minimum 
monthly  j)ayment  adjusts  annually,  hut  may 
increase  by  no  more  than  7.5  i)ercenl  over  the 
])revious  year’s  j)avmenl.  The  minimum 
monthly  payment  is  $1)90  in  the  first  year. 
$742  in  the  second  year,  and  $797  in  the  first 
part  of  the  third  year. 

n.  To  determine  the  maximum  loan 
amount,  assume  that  the  interest  rale 
increases  to  the  maximum  lifetime  interest 
rate  of  10.5  jjercent  at  the  first  adjustment 
(i.e.,  the  due  dale  of  the  first  periodic 
monthly  payment),  and  interest  accrues  at 


lliat  rale  until  the  loan  is  recast.  Assume  that 
the  consumer  makes  the  minimum  monthlv 
j)aymenls  .scheduled,  which  are  capjxxl  at  7.5 
l)ercenl  from  year-to-year,  for  the  maximum 
|)ossible  lime.  Because  the  consumer’s 
minimum  monthly  ])aymenls  are  less  than 
the  interest  acc;rued  each  month,  negative 
amortization  occurs  (/.e..  the  accrued  hut 
unpaid  interest  is  added  to  the  principal 
balance).  Thus,  assuming  that  the  c;onsumer 
makes  the  minimum  monlldy  ])aymenls  for 
as  long  as  jio.ssible  and  that  the  maximum 
interest  rate  of  10.5  ])ercent  is  reached  at  the 
first  rate  adjustment  (j’.e..  the  due  date  of  the 
first  ])eriodic  monthly  payment),  the  negative 
amortization  ca])  of  115  percent  is  reached  on 
the  due  date  of  the  27lh  monthly  ])avmenl 
and  the  loan  is  recast  as  of  that  dale.  The 
maximum  loan  amount  as  of  the  due  date  of 
the  27th  monthly  ])aymenl  is  $229,251,  and 
the  remaining  term  of  the  loan  is  27  years 
and  nine  months  (222  months). 

(’.  l•’or  ])urposes  of  §  1020.42(c)(2)(iii).  the 
creditor  must  determine  the  consumer’s 
ability  to  re])ay  the  loan  based  on  a  monthlv 
])aymenl  of  $1,718,  which  is  the  suhstantially 
equal,  monthly  ])ayment  of  ])rinci])al  and 
interest  that  will  re])ay  the  maximum  loan 
amount  of  $229,251  over  the  remaining  loan 
term  of  222  months  using  the  fullv  indexed 
rale  of  8  ])ercent.  See  comments  42(h)(7)-l 
and  -2  discussing  the  calcvdalion  of  the 
maximum  loan  amount,  and  §  lt)28.42(h)(ll) 
for  the  meaning  of  the  term  “recast.” 

ii.  Fi.\ed-r(de.  graduated  payment 
mortgage.  A  loan  in  the  amount  of  .$201). 1)00 
has  a  2l)-year  loan  term.  The  loan  agreement 
])rovides  for  a  fixed  interest  rate  of  7.5 
])ercent.  and  reejuires  the  consumer  to  make 
minimum  monthly  ])aymenls  during  the  first 
year,  with  ])ayments  increasing  12.5  ])erc.ent 
over  the  ])revious  year  every  year  for  four 
years  (the  annual  ])ayment  ca])).  The  ])aymenl 
schedule  ])rovides  for  ])ayments  of  $942  in 
the  first  year,  $1,081  in  the  second  year. 
$1,192  in  the  third  year.  $1,242  in  the  fourth 
year,  and  then  retpiires  $1,511  for  the 
remaining  term  of  the  loan.  During  the  first 
three  years  of  the  loan,  the  ])avmenls  are  h)ss 
than  the  interest  accrued  each  month, 
resulting  in  negative  amortization.  Assuming 
the  minimum  ])ayments  increase  year-to-year 
u])  to  the  12.5  ])ercent  ])ayment  cap.  the 
consumer  will  begin  making  ])aymenls  tbal 
c.over  at  least  all  of  the  interest  accrued  at  the 
end  of  the  third  year.  Thus,  the  loan  is  recast 
on  the  due  date  of  the  28lh  monthly 
])ayment.  The  maximum  loan  amount  on  that 
dale  is  $207,882.  and  the  remaining  loan 
term  is  27  years  (224  months),  for  ])ur])oses 
of  1028.42(c)(2)(iii).  the  creditor  must 
determine  the  consumer’s  ability  to  re])ay  the 
loan  based  on  a  monthly  ])ayment  of  $1,497, 
which  is  the  suhstantiallv  e{]nal,  monthly 
])ayment  of  ])rinci])al  and  interest  that  will 
re])ay  the  maximum  loan  amount  of  $207,882 
over  the  remaining  loan  term  of  27  years 
using  the  fixed  interest  rale  of  7.5  ])ercenl. 

4:ilel((il  Pavment  ealeidation  for 
simaltaneoas  loans. 

1.  Scope.  In  determining  the  consumer’s 
re])aymenl  ability  for  a  covered  transaction 
under  4?  1 028.42(c)(2)(iii).  a  creditor  must 
include  consideration  of  any  simullaneons 
loan  wbich  it  knows,  or  has  reason  to  know, 
will  he  made  at  or  before  consummation  of 
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th(?  t;ovoro(t  transaction,  l-'or  a  distaission  oi 
tlio  standard  ‘  knows  or  has  reason  to  know," 
see  coininont  43(c)(2)(iv)-2.  I'or  tlio  inoanin” 
of  ttio  t«!rm  "siinnltanoons  loan."  s(!(! 
?}102(>.43(1))(12). 

2.  Paymanl  calcuUilion — enwivd 
Ininsdclinn.  Fora  simultaneous  loan  that  is 
a  covered  transaction,  as  that  term  is  dedined 
nnchir  §  l()2(i.4,'t(h)(l).  a  cauulitor  most 
determine  a  consumer's  ahilitv  to  r(!i)av  the 
monthly  payment  ohligation  fora 
simultaneous  loan  as  std  forth  in 

S  102ti.43(c)(.T),  taking  into  account  anv 
mortgage-ndated  obligations  nupured  to  lx; 
consirlered  under  §  l()2(i.43(c:)(2)(v).  For  the 
meaning  of  the  term  “mortgage-ndated 
obligations.”  sec;  S  1()2(>. 43(h)(8). 

3.  PdvmonI  calcuhition — homo  oquitv  lino 
of  crodit.  For  a  simnltan(U)iis  loan  that  is  a 
home  (Hjiiitv  line  of  t:r(!dil  snhject  to 

S  1028.41).  the  criHlitor  must  consider  the 
jxiriodic  payment  r(H)uired  under  the  terms  of 
th(!  j)lan  when  assessing  the  consum(!r’s 
iihility  to  repay  the  covered  transaction 
secured  by  the  same  dwelling  as  the 
simultaneous  loan.  Under  §  1028.43(c)(8)(ii). 
a  r:r(!ditor  must  determine  the  jieriodic 
payment  retpunul  under  the  tennis  of  the  plan 
liy  considering  the  actual  amount  of  c:redit  to 
he  drawn  by  the  consumer  at  consummation 
of  the  covm'ed  transaction.  The  amount  to  he 
ilrawn  is  the  amount  requestml  by  the 
consumer;  when  the  amount  reepuisted  will 
he  disbursed,  or  actual  receijit  of  funds,  is  not 
(hderminative.  Anv  additional  draw  against 
the  line  of  credit  that  the  creditor  of  the 
covered  transaction  does  not  know  or  have 
reiason  to  know  about  Indore  or  during 
underwriting  need  not  he  considered  in 
relation  to  ability  to  repay.  For  example, 
where  the  creditor's  jiolicies  and  prociulures 
rinpiire  the  source  of  down  ])avnu!nl  to  he 
verified,  and  the  creditor  verifies  that  a 
simultaneous  loan  that  is  a  HFLOC  will 
provide  the  source  of  down  payment  for  the 
first-lien  c:overed  transaction,  the  creditor 
must  c:onsider  tlie  periodic;  payment  on  the 
lIFLOCi  hy  assuming  the  amount  drawn  is  at 
least  the  down  iiayment  amount.  In  general, 
a  creditor  should  dedermine  the  jieriodic 
|)ayment  based  on  guidance  in  the 
commentary  to  S  1028.4()(d)(,5)  (discussing 
payment  terms). 

4:ilol(7l  Monthly  dohl-lo-inconio  ratio  or 
rosidnni  incoino. 

1.  Monthly  doht-to-incoino  ratio  or  monthly 
rosiilnal  incomo.  Under  S  1026.43(c)(2)(vii). 
the  creditor  must  consider  the  consiumii's 
monthly  dehl-to-income  ratio,  or  the 
consumer’s  monthly  residual  income,  in 
accordance  with  the  reepuremumts  in 

S  1028. 43(c)(7).  In  contrast  to  the  cpialificnl 
mortgage  |)rovisions  in  S  1()28.43(o). 

§  1028.43(c)  does  not  prescribe  a  s])ecific 
monthly  (h!ht-to-inc;ome  ratio  with  which 
creditors  must  coinplv.  Instead,  an 
appropriate  threshold  for  a  consunuir's 
monthly  dcdit-to-income  ratio  or  monthly 
residual  income  is  for  the  creditor  to 
dedermine  in  making  a  reasonable  and  good 
faith  (Icdermination  of  a  c:onsiuner's  ability  to 
repay. 

2.  I’so  of  both  monthly  dohl-to-inoonn^ 
ratio  and  monthly  rosidna!  incomo.  If  a 
c;reditor  c:onsiders  the  consumer’s  monthly 
deht-to-income  ratio,  the  creditor  mav  also 


consider  the  consumer’s  residual  income  as 
further  validation  of  the  assessment  made 
using  the  i:onsumer’s  monthly  deht-to- 
income  ratio. 

3.  (iomponsatiiif’  factors.  The  creditor  may 
consider  factors  in  addition  to  the  monthly 
deht-to-income  ratio  or  riisidual  income  in 
assessing  a  consumer’s  re|)ayment  ahilitv.  For 
example,  the  creditor  may  reasonably  and  in 
good  faith  didermiue  that  a  consumer  has  the 
ability  to  rejjay  d(!spite  a  higher  d(;ht-to- 
inc;ome  ratio  or  lower  residual  income  in 
light  of  the  consumer’s  asseds  other  than  tlu; 
dwelling,  including  any  real  propertv 
attached  to  the  dwelling,  securing  the 
cov(!r(!d  transaction,  such  as  a  savings 
account.  Tlu;  crculitor  may  also  reasonably 
and  in  good  faith  dedermine  that  a  consumer 
has  the  ability  to  re])ay  despite  a  higher  deht- 
to-income  ratie)  in  light  of  the  consumer’s 
r(!sidual  inc:ome. 

■43(dl  llofinancing  of  non-standard 
mortgages. 

43(dl(  1 1  Dofiidtions. 

43ldl(ll(i}  Non-standard  mortgage. 

Paragraph  43(dl(  J II  HI  A  f 

1.  Adjnstahlo-rato  mortgage  with  an 
introductory  fixed  rate.  Umhir 
§  l()28.43(d)(1  )(i)(A),  an  adjustable-rate 
mortgage  with  an  introductory  fixed  inteuxist 
rati!  for  oni!  year  or  longer  is  considered  a 
"non-standard  mortgage."  For  example,  a 
coverlid  transaction  that  has  a  fixed 
introductory  rate  for  the  first  two,  three,  or 
five  years  and  then  converts  to  a  variable  rate 
for  the  remaining  28,  27,  or  2.'5  vears. 
respectively,  is  a  "uon-standard  mortgage."  A 
covered  transaction  with  an  introductorv  rate 
for  six  months  that  then  converts  to  a 
variable  rate  for  the  remaining  2t)  and  one- 
half  years  is  not  a  "non-standard  mortgage." 

43ldlll)liil  Standard  mortgage. 

Paragraph  43ld)i  I IIUJIA I. 

1.  Ilegnlar  periodic  payments.  Under 

1028.43(d)(l)(ii)(A),  a  "standard  mortgage” 
must  provide  for  regular  iieriodic  i)ayments 
that  do  not  result  in  an  increase  of  t)ie 
l^rincipal  balance  (negative  amorti/.ation), 
allow  the  consumer  to  defer  re|)ayment  of 
princi|)al  (.see  comment  43(e)(2)(i)-2),  or 
result  in  a  balloon  iiayment.  Thus,  the  terms 
of  the  legal  obligation  must  reipiire  the 
consumer  to  make  iiayments  of  iirincijial  and 
interest  on  a  monthly  or  other  iieriodic  basis 
that  will  rejiay  the  loan  amount  over  the  loan 
term.  Exce))!  for  payments  resulting  from  any 
interest  rate  i:hanges  after  consummation  in 
an  adjustahle-rate  or  step-rate  mortgage,  the 
])eriodic  |)ayments  must  he  suhstantiallv 
equal.  For  an  explanation  of  the  term 
"substantially  equal,”  see  comment 
43(c)(.a)(i)-4.  In  addition,  a  single-jiavinent 
transaction  is  not  a  “standard  mortgage" 
because  it  does  not  require  “regular  periodic 
pavments.”  See  u/.so  comment  43(e)(2)(i)-l. 

Paragraph  43ldll  I  IliillDl 

1.  First  fiye  years  after  consnmmation.  A 
“standard  mortgage"  must  have  an  interest 
rate  that  is  fixed  for  at  least  the  first  five  years 
(80  months)  after  consummation.  For 
exam|)le,  assume  an  adjustahle-rate  mortgage 
that  ap])lies  the  same  fixed  interest  rate  to 
determine  the  first  80  payments  of  principal 
and  interest  due.  The  loan  is  consummated 
on  August  1.x,  2013,  and  the  first  monthly 
Iiayment  is  due  on  October  1.  2013.  The  date 


that  is  five  years  after  consummation  is 
August  15,  2018.  The  first  interest  rate 
adjustment  occurs  on  Se])temher  1, 2018. 

This  loan  meets  the  criterion  for  a  “standard 
mortgage"  under  102().43(d)(1  )(ii)(U) 
because  the  interest  rate  is  fixed  until 
September  1. 2018,  which  is  more  than  five 
years  after  consummation.  For  guidance 
regarding  step-rate  mortgages,  see  I'.omment 
43(e)(2)(iv)-3.iii. 

Paragraph  43ld)l  I  jHHIE]. 

1.  Permissihle  use  of  proceeds.  To  qualify 
as  a  “standard  mortgage,"  the  loan’s  ))roceeds 
may  he  used  for  onlv  two  pur|n)ses:  jiaving 
off  the  non-standard  mortgage  and  ])aving  for 
closing  costs,  including  jiaying  escrow 
amounts  required  at  or  before  closing.  If  the 
jiroceeds  of  a  covered  transaction  are  used  fin- 
other  i)ur])oses,  such  as  to  ]Kiy  off  other  liens 
or  to  provide  additional  cash  to  the  consumer 
for  disi:retionary  spending,  the  transaction 
does  not  meet  the  definition  of  a  "standard 
mortgage." 

43ldll2l  Scope. 

1.  Written  application.  For  an  explanation 
of  the  requirements  for  a  "written 
aiiplication”  in  S  l()28.43(d)(2)(iii),  (d)(2)(iv), 
and  (d)(2)(v).  see  comment  1 ‘)(a)(l  )(i)-3. 

Paragraph  43l d Il2llii I. 

1.  Materially  lower.  ’I’he  exenqjtions 
afforded  under  §  1 028. 43(d)(3)  ajiplv  to  a 
refinancing  only  if  the  monthly  payment  for 
the  new  loan  is  "materially  lower”  than  the 
monthly  payment  for  an  existing  non¬ 
standard  mortgage.  The  |)avments  to  he 
conqiared  must  he  calculated  based  ou  the 
requirements  under  §  1 1)28. 43(d)(5).  Whether 
the  new  loan  |)ayment  is  “materially  lower” 
than  the  non-standard  mortgage  jiavment 
depends  on  the  facts  and  circumstances.  In 
all  cases,  a  |)ayment  reduction  of  10  percent 
or  more  meets  the  "materiallv  lower" 
standard. 

Paragraph  431  (111211  iyj. 

1.  Late  payment — 12  months  prior  to 
application.  Under  §  1028.43(d)(2)(iv),  the 
exemptions  in  1028.43(d)(3)  apjily  to  a 
covered  transaction  oidy  if.  during  the  12 
months  immediately  ]ireceding  the  creditor’s 
receipt  of  the  consumer’s  written  a|)plication 
for  a  refinancing,  the  consumer  has  made  no 
more  than  one  jiavment  on  the  non-standard 
mortgage  more  than  30  days  late,  (l-’or  an 
explanation  of  "written  a]iplication,”  see 
comment  43(d)(2)-l.)  l’’or  exanqile.  assume  a 
consumer  aiijilies  for  a  refinancing  on  May  1. 
2014.  Assume  also  that  the  consumer  made 

a  non-standard  mortgage  jiayment  on  August 
15.  2t)13,  that  was  45  davs  late.  The 
consumer  made  no  other  late  jiayments  on 
the  non-standard  mortgage  between  Mav  1, 
2013,  and  May  1, 2014.  In  this  exainjile,  the 
requirement  under  S  1028.43(d)(2)(iv)  is  met 
because  the  consumer  made  only  one 
payment  that  was  over  30  days  late  within 
the  12  months  prior  to  applying  for  the 
refinanc.ing  [i.e.,  eight  and  one-half  months 
jirior  to  a])plication). 

2.  Payment  due  dale.  Whether  a  |)ayment 
is  more  than  30  days  late  is  measured  in 
relation  to  the  contrac.tual  due  date  not 
accounting  for  any  grace  ])eriod.  I-’or 
exanqile,  if  the  contractual  due  date  for  a 
non-standard  mortgage  payment  is  the  first 
day  of  every  month,  hut  no  late  fee  will  he 
charged  as  long  as  the  jiayment  is  received 
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1)V  llic  Ifilli  oi  llio  niontli,  tlui  pavmonl  (Iih; 

(Into  lor  ])ur|)o,sos  ()!  §  1  ()2B.43((l)(2)(iv)  niul 
(v)  is  lli(!  first  (lay  of  tho  month,  not  tho  Kith 
(lav  of  tin;  month,  'riuis,  a  jxiymont  dno 
niuhir  tho  contract  on  Octohor  1st  that  is  paid 
on  N()V(;mh(!r  1st  is  mndo  mon;  than  .11)  days 
altor  tho  jiaymont  duo  dato. 

Pa  ragrapli  4  :M  d  )l2)(v). 

1.  Uito  pavinant — .s/.v  laontds  prior  In 
applicalion.  llmha'  §  1  ()2li.41((l)(2)(v).  tho 
oxom])tions  in  §  102().41((1)(1)  ai)ply  to  a 
covorod  transaction  only  it,  during  tho  six 
months  imimuliatoly  prorxuling  tin;  cixulitor's 
rocoipt  ol  tho  consumor's  writton  api)fication 
lor  a  rolinancing,  tho  consuiiKjr  has  mado  no 
Ijaymonts  on  tho  non-standard  mortgago 
moro  than  10  days  Into,  (l-’or  an  explanation 
oi  “writton  a])i)lication"  and  how  to 
(lot(!rmino  tho  ])aymont  diu!  dato,  s(;(! 
comnumts  41((1)(2)-1  and  41((l)(2)(iv)-2.)  For 
oxam])lo.  assumo  a  consunuir  with  a  non¬ 
standard  mortgago  a])|)lios  lor  a  rolinancing 
on  May  1, 2014.  If  tho  consumor  mado  a 
])aymont  on  March  15,  2014,  that  was  45  days 
lato,  tho  ro(]uiromont  undor  §  102(i.41((l)(2)(v) 
is  not  mot  hocauso  tho  consumor  mado  a 
paynumt  moro  than  10  days  lato  ono  and  ono- 
half  months  jjrior  to  a|)plication.  If  tin; 
nuinluM'  of  months  h(!tw(U!n  consummation  of 
tho  non-standard  mortgago  and  tho 
consumor's  a])plication  for  tho  standard 
mortgago  is  six  or  f(nv(;r,  tin;  consumor  may 
not  havo  mado  any  paynnmt  moro  than  10 
(lavs  lato  on  tho  non-standard  mortgago. 

Paragraph  4:HdU2](vi). 

1.  Non-standard  inortgaga  loan  made  in 
accordanca  wilh  ahilitv-lo-rnpav  or  (jnalifiad 
mortgago  roipnroinonts.  For  non-standard 
mortgag(!S  that  aix;  consummatod  on  or  after 
lanuary  10,  2014,  S  102fi.41((f)(2)(vi)  provides 
that  tho  refinancing  ijrovisions  sot  forth  in 
S  1  ()2t).41((l)  ajjjilv  onlv  if  tho  non-standard 
m()rtgag(!  was  mado  in  accordance  with  tho 
r(upiiromonts  of  §  102().41((:)  or  (o),  as 
a])pli(:ahlo.  For  oxanijilo.  if  a  creditor 
originated  a  non-standard  mortgago  on  or 
aft(!r  january  10,  2014  that  did  not  (:om])ly 
with  tho  ro(|uiromonts  of  §  1020. 41(c)  and 
was  not  a  (iualifi(!(l  mortgag(;  ])ursuant  to 
§  1020.41(o).  §  1020.41((1)  would  not  ajiiily  to 
tho  rofinancing  of  tin;  non-standard  mortgago 
loan  into  a  standard  mortgago  loan.  llow(!vor. 
§  1026.41((1)  applies  to  tho  rofinancing  of  a 
non-standard  mortgago  loan  into  a  standard 
mortgago  loan,  regardless  of  whether  tho  non¬ 
standard  mortgago  loan  was  mado  in 
comjjlianco  with  §  lt)20. 41(c)  or  (o),  if  tho 
non-standard  mortgago  loan  was 
c()nsummat(!(l  prior  to  January  It).  21)14. 

43(d)(3)  Exemption  from  ropavmoni  ahililv 
ro<piiromonls. 

1.  Two-part  dotorminalion.  To  (]ualify  for 
tho  (ixomptions  in  §  1()2().41((1)(1),  a  cnnlitor 
must  havo  considoixul,  first,  wlmthor  tho 
consunuir  is  likely  to  dofaidt  on  tho  existing 
mortgago  once  that  loan  is  r(;(:ast  and.  s(!C()n(l, 
whothor  the  now  mortgago  likely  would 
])rovont  tho  consumor's  (hd'ault. 

43(d)(4)  Offer  of  rate  disconnis  and  other 
(avorahie  terms. 

1.  Doenmenled  underwriting  practices.  In 
connoction  with  a  rofinancing  mado  ]nirsuant 
to  S  1()2().41((1),  §  l()2(i.41((l)(4)  nupiiros  a 
cr(!(lit()r  offering  a  consunun’  rate  di.scounts 
and  terms  that  are  tho  same  as.  or  hotter  than, 
th(!  rate  discounts  and  terms  offonxl  to  now 


consumers  to  mak(!  such  an  offijr  consistent 
with  tho  cr(!(lit()r's  documontod  umUirwriting 
l)ractic(!s.  Section  l()2().41((l)(4)  does  not 
r(!()uir(!  a  cnulitor  making  a  rofinancing 
|)ursuant  to  S  l()2(i.41((l)  to  com])ly  with  tho 
un(l(!rwriting  ro(pur(!monts  of  §  1()2(). 41(c). 
Katlnn',  §  1  ()2().41((l)(4)  r(;(|uir(;s  cr(!(litors 
providing  such  discounts  to  do  so  consistent 
with  (locum(;nt(!(l  ijolicios  rolat(!(l  to  loan 
pricing,  loan  t(!rm  (|ualifications,  or  other 
similar  underwriting  practices.  For  oxamplo. 
assumo  that  a  (:r(!(litor  is  providing  a 
consumor  with  a  rofinancing  iiuKh;  |)ursuant 
to  §  l()2(i.41((l)  and  that  this  creditor  has  a 
(locumont(!(l  |)ractico  of  offering  rat(! 
discounts  to  consumors  with  credit  scores 
ahovo  a  certain  threshold.  Assimu!  further 
that  tho  consumor  roc(!iving  tho  rofinancing 
has  a  credit  score  h(!l()w  this  threshold,  and 
thoroforo  would  not  normally  (jualify  for  tho 
rate  discount  availahio  to  consumors  with 
high  cnnlit  scores.  This  creditor  c()m])lios 
with  §  l()2(i.41((l)(4)  hy  offering  tho  consumor 
tho  discounted  rate  in  coniKHition  with  tho 
rofinancing  mado  pursuant  to  §  102(1. 41((1), 
oven  if  tho  consumor  would  not  normallv 
(lualify  for  that  discountod  rate,  provi(l(!(l  that 
tho  offer  of  tho  discountod  rate  is  not 
])rohihit(!(l  by  ap])licahlo  Stat(!  or  Inuloral  law. 
Ilowov(!r.  §  l()2(i.41((l)(4)  does  not  r(!(iuiro  a 
creditor  to  ofhn'  a  consimujr  such  a 
discountod  rate. 

43(d)(5)  Payment  caicn)ations. 

43(d)(5)(i)  Non-Standard  mortgage. 

1 .  Payment  calcidation  for  a  non-standard 
mortgage.  In  (hdormining  wluitlnn-  the 
monthly  p(!rio(lic  payment  fora  standard 
mortgago  is  matoriidly  l()W(!r  than  tin; 
monthly  ixniodic  payment  for  tho  non¬ 
standard  mortgago  undor  §  102(i.41((l)(2)(ii), 
tho  cnxlitor  must  (:()nsi(l(!r  tho  monthlv 
iniynnmt  for  tho  non-standard  mortgago  that 
will  rosidt  after  tho  loan  is  ‘'recast,'' 
assuming  substantially  o(jual  |)aym(!nts  of 
principal  and  intor(!sl  that  amorti/.(;  tin; 
remaining  loan  amount  over  tho  remaining 
term  as  of  tho  dato  tho  mortgago  is  recast.  For 
guidance  regarding  tho  moaning  of 
“sid)stantially  orpial,''  s(;o  c()nnn(;nt 
41(c)(5)(i)-4.  For  tho  moaning  of  “recast,''  see 
§  l()2(i.41(h)(l  1)  and  associated  commontary. 

2.  Eniiy  indexed  rate.  Tho  term  “fully 
indexed  rate”  in  §  102(i.41((l)(5)(i)(A)  for 
calcidating  tho  ])aymont  for  a  non-standard 
mortgago  is  g(;norally  dofinod  in 

§  102(1. 41(h)(1)  and  associated  commontary. 
Undor  §  102(1. 41(h)(1)  tho  fully  indexed  rate 
is  calculated  at  tho  time  of  consummation. 

For  purp()s(;s  of  §  102(1. 41((l)(5)(i),  however, 
tho  fully  in(l(;xo(l  rate  is  calculat(;(l  within  a 
r(;as()nahlo  ])oriod  of  tinu;  h(;foro  or  after  tho 
dato  tin;  cr(;(lit()r  receives  tho  consumor's 
writt(;n  ap])lication  for  tho  standard 
mortgago.  Thirty  days  is  g(;norally  (:()nsi(l(;r(;(l 
“a  roa.sonahh;  |)orio(l  of  time.” 

1.  Written  appiication.  For  an  ox|)lanati()n 
of  the  r(;(|uir(;monls  for  a  “writton 
application”  in  §  l()2(1.41((l)(5)(i),  s(;(; 
comment  19(a)(1  )(i)-l. 

4.  Payment  calcidation  for  an  adjnstahle- 
rate  mortgage  with  an  introdnetorv  fixed  rate. 
Un(l(;r  §  l()2(i.41((l)(5)(i),  tin;  monthly 
periodic  pavmont  for  an  adjustahlo-rato 
mortgage  with  an  introductory  fixed  interest 
rate  for  a  p(;rio(l  of  oin;  or  moro  years  must 
ho  calcidatod  has(;(l  on  S(;vor<d  assumptions. 


i.  First,  tho  payment  must  ho  based  on  tho 
outstanding  principal  balance  as  of  tho  (lat(; 
on  which  the  mortgago  is  recast,  assuming  all 
scheduled  |)aymonts  hav(;  ho(;n  mado  u|)  to 
that  (lat(;  and  tin;  last  paym(;nt  duo  un(l(;r 
thos(;  terms  is  nnnh;  and  cr(;(lit(;(l  on  that 
dato.  For  (;xani])h;.  assunn;  an  a(ljustahl(;-rat(; 
mortgago  with  a  lO-yoar  loan  t(;rm.  Tin;  loan 
agn;(;nn;nt  |)rovi(l(;s  that  tin;  payments  for  tho 
first  24  months  are  has(;(l  on  a  fixed  rat(;,  ;dl(;r 
which  tin;  int(;r(;st  rate;  will  adjust  annually 
has(;(l  on  a  sp(;cifio(l  index  and  margin.  Tin; 
loan  is  recast  on  tho  duo  dato  of  tin;  24th 
])aym(;nt.  If  tin;  24th  ]iaynn;nt  is  duo  on 
.S(;i)t(;mh(;r  1. 2014,  tho  cr(;(litor  must 
calcidato  tho  outstanding  ))rincipal  hidainx; 
as  of  S(;])tomh(;r  1.  2014,  assuming  that  all  24 
jjaymonts  un(l(;r  tho  fix(;(l  rat(;  t(;rms  havo 
h(;(;n  mado  and  (:r(;(lit(;(l  tinn;ly. 

ii.  S(;con(l,  tho  payment  calculation  must 
ho  has(;(l  on  substantially  orjual  monthly 
paym(;nls  of  principal  and  interest  that  will 
fully  repay  tho  outstanding  princi|)al  balance 
over  tho  term  of  tin;  loan  remaining  as  of  the 
dato  tho  loan  is  recast.  Thus,  in  tin;  oxamplo 
ahovo.  tho  (:r(;(lit()r  must  assunn;  a  loan  term 
of  28  years  (:13(>  monthly  payments). 

iii.  Third,  tho  payment  must  ho  has(;(l  on 
tin;  fullv  in(l(;x(;(l  rate,  as  (l(;scrih(;(l  in 
§l()2().43((l)(5)(i)(A). 

5.  Example  of  payment  calculation  for  an 
adjnstahle-rate  mortgage  with  an 
introductory  fixed  rate.  Tin;  following 
(;xam])l(;  illustrates  tho  ruh;  (l(;s(:rih(;d  in 
comnn;nt  4:i((l)(5)(i)-4: 

i.  A  loan  in  an  amount  of  .S2()().()()()  has  a 
:)()-y(;ar  loan  l(;rm.  Tin;  loan  agr(;(;nn;nt 
provides  for  a  (lis(:()unt(;(l  introductory 
int(;r(;st  rate  of  5  i)(;rc(;nt  that  is  fixed  for  an 
initial  })(;rio(l  of  two  years,  after  which  tho 
int(;r(;st  rate  will  adjust  annually  has(;(l  on  a 
s])(;(:iii(;(l  in(l(;x  plus  a  margin  of  3  p(;rc(;ntag(; 
points. 

ii.  Tin;  non-standard  mortgag(;  is 
consummatod  on  F(;hruary  15.  2014.  and  tho 
first  monthly  payment  is  duo  on  A|)ril  1, 

2014.  Tho  loan  is  r(;cast  on  tho  duo  (lal(;  of 
tin;  24th  monthly  payment,  which  is  March 
1,2010. 

iii.  On  March  15,  2t)15.  tin;  creditor 
receives  tho  consum(;r's  writt(;n  apjjlication 
for  a  rofinancing  aft(;r  tho  consum(;r  has  mado 
12  monthly  on-timo  payments.  On  this  dato, 
tin;  index  vahu;  is  4.5  ]M;rc(;nt. 

iv.  To  calculate  tho  non-standard  mortgago 
liaymont  that  must  ho  compared  to  tho 
standard  mortgago  payment  undor 

§  l()2(i.43((l)(2)(ii),  tin;  cr(;(fitor  must  us(;: 

A.  Tho  outstanding  jirincipal  balance  as  of 
March  1.  2010,  assuming  all  .sch(;(hd(;(l 
payments  havo  h(;(;n  mado  uj)  to  March  1. 
2010,  and  tho  last  pavm(;nt  duo  un(l(;r  tho 
fix(;(l  rate  t(;rms  is  madr;  and  cn;(lit(;(l  on 
March  1.  2010.  In  this  oxamplo.  tin; 
outstanding  princi|)al  halainx;  is  .S193.()4H. 

8.  Tin;  fully  indexed  rate  of  7.5  ]n;rc(;nt, 
which  is  tin;  in(l(;x  value  of  4.5  p(;rc(;nt  as  of 
March  15,  2015  (tho  dato  on  which  tho 
ajjplication  for  a  rofinancing  is  r(;c(;iv(;(l)  plus 
tho  margin  of  3  ])(;rc(;nt. 

('..  Tin;  r(;maining  loan  term  as  of  March  1. 
2010,  tho  dato  of  tin;  r(;cast,  which  is  28  years 
(330  monthly  |)aynn;nls). 

V.  8as(;(l  on  th(;s(;  assumptions,  tho 
monthly  payment  for  tho  non-standard 
mortgago  for  purposes  of  dotormining 
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\vlii;llii!r  llu!  slaiidard  in()ii{;a}>(!  nioiitlily 
|)ayiiiont  is  li)\v(!r  than  tlio  non-standard 
inortgaHn  monthly  |)aymont  (sw? 

S  1()2(i.4:{(d)(2)(ii))  is  Sl.aaa.  This  is  tin; 
snhstantially  (;qiial,  monthly  payment  ol 
prin(:i|)al  and  int(;r(;st  n;(]nir(;d  tf)  r(;])ay  tin; 
ontstanding  ])rin(:ipal  halanco  at  tin;  hdly 
ind(;x(;d  rate;  over  tin;  n;maining  term. 

0.  Payment  calciilalion  for  an  inlerasl-nniy 
loan.  llinh;r  S  l()2li.43(d)(5)(i).  tin;  monthly 
pi;riodi(;  paynn;nt  lor  an  intorest-only  loan 
must  lx;  (;al(:idat(;d  based  on  S(;v(;ral 
assinn|)tions; 

i.  I’irst.  tin;  |)aynn;nt  must  he  based  on  the 
outstanding  priin:i|)al  halanix;  as  ot  the  date 
ol  the  recast,  assuming  all  scln;dnled 
l)aynn;nls  an;  made  under  the  t(;rins  of  the 
legal  obligation  in  elT(;ct  hefon;  the  mortgage 
is  recast,  f  or  a  loan  on  which  only  interest 
and  no  principal  has  h(;t;n  paid,  the 
ontstanding  [iriindpal  halani;e  at  the  time  of 
recast  will  he  the  loan  amount,  as  defined  in 
S  H)2(>.43{hl(5).  assuming  all  scliednled 
ljaynn;nls  an;  made  under  the  terms  of  the 
legal  obligation  in  effect  hefon;  the  mortgage 
is  rw;ast.  For  example,  assume  that  a 
mortgage  has  a  31)-y(;ar  loan  term,  and 
provides  that  the  first  24  months  of  jjayments 
are  interest-only.  If  the  24th  payment  is  due 
on  Si;pt(;mher  1.  201.5.  the  cr(;ditor  must 
calculate  tin;  ontstanding  ])rinci])al  balance 
as  of  Seplemh(;r  1. 2015.  assuming  that  all  24 
|)aymenls  nnd(;r  the  interest-only  i)aym(;nl 
terms  have  l)(H;n  made;  and  cn;dit(;d  timely 
and  that  no  payments  of  ])rincipal  have;  h(;en 
made. 

ii.  .SiHumd.  the  payment  calculation  must 
he  l)as(;d  on  substantially  (;qual  monthly 
|)avments  of  ))rinci|)al  and  inl(;rest  that  will 
fully  n;pay  the  loan  amount  ov(;r  the  term  of 
tin;  loan  r(;maining  as  of  the  date  the  loan  is 
recast.  Tluis.  in  the  (;xaini)le  above;,  tin; 
cri;dilor  must  assume  a  loan  term  of  28  y(;ars 
(330  monthly  i)aym(;nls). 

iii.  Third,  the  ))ayment  must  he  has(;d  on 
tin;  fully  index(;d  rale,  as  (h;scril)(;d  in 
Sl020.43(d)(5)(i)(A). 

7.  Esainple  of  pavnwnt  calculation  for  an 
interest-only  loan.  The  folhewing  (;xam|)le 
illustrates  the  rule  di;se:rih(;d  in  comment 
43(d)(5)(i)-0: 

i.  A  loan  in  an  amount  of  .S200.000  has  a 
30-year  loan  term.  The  loan  agr(;enn;nl 
])rovid(;s  for  a  fixi;d  interest  rate;  e)f  7  pe;re;enl. 
anel  pe;rmits  inlere;sl-emly  payments  for  the 
first  Iwe)  ye;ars  (the  first  24  peivinenis).  after 
whie:h  lime;  emnerlizing  payments  e)f  prine;ii)al 
anel  inle;re;.sl  are  re;e|nire;el. 

ii.  The;  nejii-staneliirel  mortgiige  is 
e:e)nsninmale;el  e)n  February  15.  2014.  anel  the; 
first  nn)nlhly  paynn;nl  is  elne  e)n  April  1. 
2014.  'The  lexm  is  re;e:asl  eni  the  elne  elate  e)f 
the  24th  monthlv  pavmenl.  whie:h  is  Mare:h 
1,2010. 

iii.  On  Maredi  15.  2015.  the;  e:re;elile)r 
re;e;eive;s  the;  consume;r’s  writle;n  ap])lie:alie)n 
leer  a  re;fininn;ing.  afte;r  the;  e;e)nsumer  has 
maele  12  nn)nlhly  een-tinn;  payments.  The; 
ce)nsnnn;r  has  made;  lu)  aeletilieinal  piiyme;nls 
e)f  principal. 

iv.  'Tei  e:ale:ulale;  the  ne)n-stanelarel  nnerigage; 
payment  that  must  he;  e;omi)iire;el  le;  the 
standard  mortgage  |)aynie;nl  unele;r 

§  1020.43(el)(2)(ii).  the;  cre;elile)r  must  use;: 

A.  'The  le)an  amount.  whie;h  is  the 
outstanding  prine:ipal  balance  as  e)f  Mare:h  1. 


2010.  assuming  all  .se:he;ehde;el  inle;re;sl-e)nly 
])aynn;nts  have  l)e;e;n  maele  anel  e:re;elite;el  iq;  le; 
that  eliite.  In  this  e;xam|)le;.  the  leiiin  ameeuni 
is  ,$200,000. 

B.  An  inle;re;sl  rate  eif  7  pe;re:enl.  whie:h  is 
the  inle;re;.sl  nde;  in  e;ffe;e:t  at  the;  time;  e)f 
e:e)nsunnniilie)n  e)f  this  fixe;el-rate;  nem- 
stanelarel  meerlgeige;. 

V..  'The  re;maining  leean  te:rm  as  e)f  Mare:h  1 . 
2010.  the;  elate  eif  the  re;e:iisl.  whie:h  is  28  ye;ars 
(33(i  me)nthly  piiymenls). 

V.  Bitse;el  een  lhe;se;  iissumplie)ns.  the 
monthly  payment  leer  the  neen-slanelarel 
nujrlgage  fe)r  pnrpe)se;s  e)f  ele;le;rmining 
whe;the;r  the  slanelarel  meertgage;  me)nthlv 
l)!iymenl  is  leewer  than  the;  neen-slimeliirel 
meertgage  ine)nthlv  i)iivine;nt  (.sf;e; 

§  1020.43(el)(2)(ii'))  is  $1,359.  'This  is  the 
snhstantially  e;epi;d.  me)nlhly  payment  e)f 
])riiu:i])al  :mel  inle;re;st  re;qnire;el  te;  re;pay  the 
le)an  ;ime)unl  at  the  fullv  inele;xe;el  nite;  e)ver 
the;  remaining  le;rm. 

8.  Payment  calculation  for  a  negative 
amortization  loan,  llneler  1020.43(el)(5){i), 
the  nujiithly  ])erie)eiie;  jjayineni  for  a  ne;gative; 
ameerlizalie)!!  le)an  must  he;  e;alculale;el  haseel 
e)n  se;ve;nil  assumj)lie)ns: 

i.  First,  the;  e:ale:ulatie)n  must  he;  hase;el  eni 
the  nnixiinnin  le)an  ame)unt,  ele;le;rmine;el  afle;r 
aeljusling  leer  the;  eeulslaneling  prine:ii)al 
halane:e;.  If  the;  e:e)nsnine;r  inake;s  eenly  the; 
mininunn  pe;rie)elie;  i)ayme;nls  fe)r  the; 
maximum  pejssihle;  time;,  until  the;  e:onsnme;r 
must  l)e;gin  making  hdly  amentizing 
payine;nls.  the  e)idstaneling  ])rine:ipiil  halane:e; 
will  he;  the;  maximum  lexm  iuneeunl,  as 
ele;fine;el  in  S  1020.43(h)(7).  In  this  e;ve;nl,  the; 
e:re;elile)r  e:e)mplie;s  with 

S  1020.43(el)(5)(i)((;)(,V)  by  re;lying  eni  the; 
e;xam))le;s  eif  heiw  lei  e:alc.ulate;  the  maximum 
loan  ainemnt,  se;e;  eiemnnenl  43(l))(7)-3.  If  the; 
e;emsunie;r  makes  piiymenls  aheive;  the; 
mininunn  perieielie:  i)ayme;nls  feir  the; 
maxinnim  iieissihle;  lime,  the;  eaeelileir  must 
e:alculate;  the;  maximum  leian  amemnt  l)iise;el 
em  the  emislaneling  prine;i|)iil  halane:e;.  In  this 
e;ve;nl.  the  e:re;elite)r  e;omplies  with 
§  1020.43(el)(5)(i)(f3(.'l)  liy  re;lying  em  the 
exanqiles  eif  heiw  to  e:ale:ulale  the;  maximum 
leian  amount  in  e:eininie;nt  43(el)(5)(i)-10. 

ii.  Se;e;emel,  the  e:ale:ulalion  must  he;  hase;el 
em  snhstantially  e;qual  memthly  piiyments  eif 
lirine:i|ial  anel  intereisl  tluil  will  fully  re;pay 
the;  maximum  leian  iimemiit  eiver  the  term  of 
the;  leian  remiaining  as  eif  the;  elate  the;  leian  is 
re;e:ast.  Feir  exanqile.  if  the;  leian  le;rni  is  30 
ye;ars  iinel  the;  leian  is  ree;ast  em  the  elm;  elate 
eif  the  00th  menilhly  |iayme;nt.  the;  e:re;elileir 
must  assume;  ii  re;niaining  leiiin  te;rm  eif  25 
years  (300  memthly  pavmemts). 

iii.  'Tliirel,  the;  ]iavmenl  must  he;  liase;el  em 
the  fully  iuele;xe;el  nite;iis  eif  the;  ehile;  eif  the; 
written  aiiplie;aliem  feir  the;  staneliirel 
meirigage;. 

9.  E.xample  of  payment  calculation  for  a 
negative  amortization  loan  if  only  minimum 
payments  made.  'The;  feilleiwing  example; 
illnslrate;s  the  ride;  ele;se:rilie;el  in  e:eimmenl 
43(el)(5)(i)-8: 

i.  A  leian  in  iin  iimeiunl  eif  $2t)0.000  has  a 
30-ye;ar  loan  term.  'The;  leiiin  agre;e;ment 
preivieles  lluil  the  cemsumer  e:im  imike; 
mininunn  memthly  ]iaymenls  Ihiil  e;ove;r  einly 
liiirt  eif  the;  inle;re;st  ae;e:rne;el  e;iu:h  meinth  until 
the;  elate  em  which  the;  ]irine:ipid  liidane;e 
ine:re;iise.s  lei  the  neigalive  ameirlizaliem  e:ap  eif 


115  )ie;ri;e;nl  eif  the  leiiin  iimimnl.  eir  for  the; 
first  five;  ye;ars  eif  monthly  pavmemts  (lit) 
liiiymemts),  whie:he;ve;r  eie;e:urs  first.  The  leian 
is  an  aeljuslalile;-riite;  meirigage;  that  aeljusts 
monthly  ae;e:eireling  tei  ii  spe;e:iiie;el  inele;x  plus 
a  mai'gin  eif  3.5  |ie;re:e;nt. 

ii.  'The;  nem-slanelarel  meirtgage;  is 
e;emsummate;el  em  Fe;liruary  15,  2014,  anel  the; 
first  menilhly  ]iaynie;nl  is  elne  on  Ajiril  1, 

2014.  Assume;  that  the;  e:emsume;r  has  maele; 
emiy  the;  minimum  iie;rieielie;  payments. 

Assume;  furlhe;r  that.  Iiiise;d  em  the;  e:alc:uliitiem 
eif  the  maximum  leian  ameiunl  re;e|uire;el  unele;r 
4?  102li.43(li)(7)  anel  iissoe;iiite;el  e:onnne;ntiiry, 
the;  neigative;  ameirtizatiem  e:iip  eif  115  pe;re:e;nt 
wemlel  lie  re;iu:he;el  em  )une;  1, 2010.  the;  elne; 
eliite;  eif  the;  27th  monthlv  ]iayme;nl. 

iii.  On  Miire:h  15,  2015,  the  e;re:elileir 
re;e:e;ive;s  the;  e:einsume;r's  written  apiilieiation 
feir  a  refinaneiing.  after  the  cemsumer  has 
maele  12  memthly  em-time  iiaymeinls.  On  this 
elate,  the  inele;x  value  is  4.5  ]ie;re;e;nt. 

iv.  'Tei  e:ale:ulate;  the;  nem-slanelarel  meirtgage; 
payment  that  must  he  ceimpiire;el  lei  the; 
slanelarel  meirtgage  pavmemi  uiuler 

S  1020.43(el)(2)(ii),  the;  e:re;elileir  must  use: 

A.  The;  maximum  leian  amount  eif  $229,251 
as  eif  |une;  1 . 2010; 

B.  'The;  fully  inele;xe;el  rate;  eif  8  pe;re;e;nt, 
whie:h  is  the;  inelex  value;  of  4.5  pe;re:e;nl  as  eif 
Miire:h  15,  2015  (the;  elate  em  whie;h  the 
e'.re;eliteir  re;e:e;ives  the;  ap]ilie;atiein  feir  ii 
re;finime:ing)  |ilus  the;  margin  eif  3.5  iie;re:e;nl; 
anel 

(;.  'The  remaining  leian  le;rm  as  of  )une;  1, 
201(i,  the;  eliite;  eif  the;  re;e:ast.  whie:h  is  27  ye;iirs 
anel  nine;  memihs  (333  memthly  |iityme;nls). 

V.  Biise;el  em  the;se;  assimqiliems,  the 
memthly  ]iiiynient  feir  the  non-sliinelarel 
meirtgage;  feir  ]nirpeise;s  eif  elelermining 
whether  the;  stanelarel  meirtgage;  memthly 
|iayment  is  leiwer  than  the  neiii-slamliirel 
meirtgage  memthly  ]iaymenl  (.see; 
Sl02(i.43(el)(2)(ii’))  is  $1,710.  'This  is  the; 
sulislantially  e;e)Uiil.  memthly  |iayme;nt  of 
prine;ipal  anel  inle;re;st  re;e]uire;el  tei  re;pay  the; 
maximum  leian  ameiunl  at  the  fully  inele;xe;el 
rale  eiver  the;  re;maining  le;rm. 

10.  H.xample  of  payment  calculation  for  a 
negative  amortization  loan  if  payments  above 
minimum  amount  made.  'The  feilleiwing 
exiimple  illustrates  the;  rule  ele;se:rihe;d  in 
e:eimme;nl  43(el)(5)(i)-8: 

i.  A  leian  in  an  amemni  eif  ,$200,000  has  ii 
30-ye;iir  leian  term.  The  leian  agreememt 
preivieles  that  the;  e;emsume;r  i:an  make 
minimnm  memthly  payments  that  e;over  only 
part  eif  the  inteiresi  ae;e;rue;el  e;ae;h  memlh  until 
the  elide  em  which  the;  |irine:ijiiil  liiilime;e; 
ine:re;ase;s  tei  the;  ne;gative;  ameirlizaliem  e:ap  eif 
115  iie;re;enl  eif  the  leian  ameiunl,  eir  feir  the; 
first  five;  ye;ars  eif  monthly  piiymemts  (00 
|iayme;nts).  whie:he;ve;r  eie:e;urs  first.  'The  leian 
is  an  iieljuslalile;-rate;  meirtgage  that  aeljusts 
memthly  ae:ceireling  tei  a  spe;e:ifie;el  inele;x  plus 
ii  niiirgin  eif  3.5  |ie;re:e;nl.  'The;  intreielueileirv 
inle;re;sl  rate;  at  e:emsummiitiem  is  1.5  ]iere;enl. 
One;  memlh  afle;r  e:emsununaliem,  the;  inte;re;sl 
I'iite;  aeljusts  anel  will  aeljust  monthly 
lhe;re;afle;r  hase;el  em  the  spe;e:ifie;el  inele;x  jilus 
a  margin  eif  3.5  pe;re;e;nt.  'The;  miiximum 
life;lime;  inte;re;st  rate;  is  10.5  pe;re;ent;  there;  are; 
nei  other  perieielie:  inlereist  rale;  aeljustme;nt 
e:aps  that  limit  how  epiie:kly  the  miiximum 
lifetime  rate  may  he;  re;aclu;el.  'The;  minimum 
memthly  payment  feir  the;  first  year  is  haseel 
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on  llu!  initial  inlorost  ratn  oi  1..t  porianit. 

Alliir  that,  tin;  inininuim  montlily  payinnnt 
adjusts  annually,  hut  may  incroaso  hy  no 
morn  than  7. a  |)(!r(:(Mit  ovor  tho  i)n!vions 
yiiar's  paynumt.  Tho  mininunn  monthly 
|)aymonl  is  .$(>!)()  in  tho  first  yoar,  .S742  in  tin; 
socond  y(;ar,  .S7!)8  in  tho  third  yiuir,  .S857  in 
lh(!  fourth  yoar.  and  S!)22  in  tin;  filth  yoar. 

ii.  Tho  non-standard  morl{>a{>o  is 
consmnmatod  on  l'’(!hruary  1.5.  2014.  and  tho 
first  monthly  paymont  is  duo  on  April  1. 

2014.  Assinno  that  tho  oonsnmor  has  mado 
moro  than  tho  minimum  pin'iodic  ])aymonts. 
and  that  aftor  tho  oonsunua  ’s  12th  monthly 
on-timo  paymont  tho  ontstaneling  j)rinc;ij)al 
halanoo  is  .$195,000.  fiasod  on  tho  calonlation 
of  tho  maximum  loan  amount  aft(!r  adjusting 
for  this  outstanding  prin(;i])al  halam:o.  tho 
nogativo  amortization  cap  of  115  ])orc(!nt 
would  h(!  roachod  on  March  1.  2019.  tho  duo 
dato  f)f  tlu!  OOth  monthly  paymont. 

iii.  On  March  15.  2015,  tho  croditor 
rocoivos  tho  t:onsnmor’s  writton  a])pfication 
for  a  rofinancing,  aftor  tho  consumor  has 
mado  12  monthly  on-timo  iKiymonts.  On  this 
dato,  tho  indox  value  is  4.5  p(!rconl. 

iv.  To  calculate;  tho  non-standard  morigago 
paymont  that  must  ho  compar(;d  to  tho 
standard  mortgage  j)aymont  under 

§  102(i.4,'l(d)(2)(ii),  tho  croditor  must  use: 

A.  Tho  maximum  loan  amount  of  .$229,219 
as  of  March  1 , 2919. 

8.  Tho  fully  indox(;d  rate  of  8  porcont. 
which  is  llu:  indox  value  of  4.5  i)orcont  as  of 
March  15,  2015  (the  date  on  which  tho 
croditor  rocoivos  the  ap])licalion  for  a 
r(;financing)  ]ilus  tho  margin  of  8.5  porcont. 

(i.  Tho  remaining  loan  term  as  of  March  1. 
2015),  tho  dale;  e)f  the;  re;e:asl,  whiedi  is  e;x;ie;llv 
25  years  (8t)0  me)nthly  |)ayme;nts). 

V.  Hcise;el  e)n  lhe;.se;  assum])tie)ns,  the; 
me)nlhly  jiaymonl  for  the;  ne)n-slanelarel 
me)rlgage;  fe)r  j)uri)e)se;s  e)f  ele;le;rmining 
whe:lhe;r  the;  slanelard  me)rtgage;  me)nlhly 
lieiymont  is  leewor  than  the;  ne)n-stimelarel 
metrigage;  monthly  |)ayme;nl  (.s'e;e.’ 

§  102t).4:i(el)(2)(ii'))  is '.$1,709.  This  is  the; 
substantially  e;e]ual.  mejiithly  ])ayme;nl  e)f 
prineaped  anel  inlorost  re;epuroel  le;  repay  the; 
maximum  loan  amount  at  the;  fully  inele;xe;el 
rate;  ovor  the;  remaining  term. 

43((ljl5j(ii]  Standard  nwrtga^a. 

1.  PayinanI  calculation  for  a  standard 
niortgagc.  In  ele;tormining  wlu;the;r  the; 
monthly  pe;rioelic  ])ayme;nl  Ibra  stanelarel 
nu)rtgage;  is  materially  le)we;r  than  the; 
me)nthly  pe;rioelie:  jjaymont  for  a  ne)n-stanelarel 
nuerlgago,  the;  e;re;elile)r  must  e:e)n.siele;r  the; 
meenthly  ])ayme;nl  for  the;  stiinelarel  me)rlgage; 
thill  will  result  in  substantially  e;epiid. 
nuinthly,  fully  ameu'tizing  j)iiynu;nts  (as 
ele;fine;el  in  S  1020. 48(h)(2))  using  the;  rale;  as 
e)f  eumsmnmatiein.  l'’e)r  guielaneu;  re;gareling  the; 
moiining  eif  “suhstanlially  e;epiar’  se;e; 
e:e)mme:nl  48(e;)(.5)(i)-4.  hen-  a  mortgage;  with  a 
single,  fixoel  rate;  Ibr  the;  first  five;  ye;ars  after 
e:emsummiitie)n,  the;  maximum  rale;  that  will 
ap))ly  eluring  the;  first  five;  ye;iirs  afte;r 
exmsununatiem  will  he;  the;  nile;  eil 
e;emsummalie)n.  Imr  a  slop-rate  meirtgago, 
luiwovor,  the;  rale;  that  must  he;  usoel  is  the; 
highe;sl  rate;  lluil  will  a])ply  eluring  the;  fir.st 
five;  ye;ars  after  e:emsummaliem.  Feir  e;xam]do, 
if  the;  rale;  for  the;  first  two  ye;ars  aftor  the;  elate; 
em  whie:h  the;  first  re;gular  ])e;rie)elie:  |)ayme;nt 
will  he;  eluo  is  4  ])ore:ont,  the;  rate;  feir  the; 


Iblleiwing  Iwe;  ye;ars  is  5  pe;re:e;nt.  anel  the;  rale: 
Ibr  the;  next  twe;  ye;ars  is  0  ])e;re:e;nt,  the;  nile; 
that  must  he;  use:el  is  0  pe;re:e;nl. 

2.  Pxainpic  of  payment  calculation  fora 
standard  mort^ayc.  The;  feilleiwing  example; 
ilhislnile;s  the;  rule:  ele;se:rihe;el  in  e:e)mme;nt 
48(el)(5)(ii)-1 :  A  leian  in  an  ameumt  eif 
.$2t)0.000  luis  ii  8t)-ye;ar  leian  le;rm.  The;  leian 
agre;e;me;nl  preivielos  feir  an  inte;rost  nitoeifO 
])e;re:e;nl  that  is  fixe;el  Ibr  an  initial  peirieiel  of 
five;  years,  after  which  lime;  the;  inlorost  rate; 
will  iieljusl  annually  hase;el  em  a  spe;e;ifie;el 
inelox  ])lus  a  margin  eif  8  ])e;re;e;nt.  suhje;e:t  le; 
a  2  ])e;re:e;nt  iumual  inlorost  rate;  aeljustmont 
e:ti|).  riu;  e;re;dile)r  must  ele;le;rmine;  whe;lhe;r 
the;  stanelarel  meuigiige:  memthly  payment  is 
male;rially  le)we;r  than  the;  nem-stanelarel 
meirtgago  memthly  ]iayme;nl  (.seu; 

1020.48(el)(2)(ii))  hasoel  em  a  stanelarel 
nmrigeige;  payment  of  $1,199.  This  is  the; 
suhslantially  eiepud.  monthly  payme;nl  eif 
j)rine:ipal  anel  interest  roeiuiroel  te;  rojiay 
$200,000  ovor  80  ye;ars  eil  an  inle;re;sl  nite;  eif 
0  ])e;re:e;nl. 

43lc)  Qmdificd  mortgages. 

43(el(  1 1  Safe  harbor  and  presumption  of 
compliance. 

1.  General.  .Se;e;lie)n  1020. 48(e;)  roejuiros  a 
e:re;elile)r  te;  make;  ii  re;asonahle;  anel  geieul  faith 
eleitorminaliein  at  eir  he;fe)re;  e:e)nsununalie)n 
thill  a  eamsumor  will  he;  able;  le;  repay  a 
e;e)ve;re;el  transaediem.  .Se;e:tiem  1020.48(e;)(l)(i) 
anel  (ii)  preiviele;  a  side;  harheir  anel 
pre;sumptie)n  eif  e:e)mpliime;e;.  re;spe;e:live;ly, 
with  the;  re;i)iiyme;nl  iihilitv  re;e)uire;me;nls  eif 
§  1020. 48(e:)  Ibr  e:re;elilors  anel  assigne;e;s  eif 
e:e)ve;re;el  Ininsaediems  that  satisfy  the 
re;e)uire;me;nls  eif  a  e|Uidifie;el  nmrtgage;  unelor 
S  1020.48(e;)(2).  (e;)(4),  eir  (f).  See 

1020.48(e;)(l)(i)  anel  (ii)  iinel  asse)e:iiile;el 
e:e)mme;nlarv. 

43{eU  1  Hi}  Safe  harbor  for  transactions  that 
are  not  higher-priced  covered  transactions. 

1 .  Safe  harbor.  Te;  epialifv  Ibr  the;  Side; 
harheir  in  §  1020.48(e;)(l  )(i).  ii  ce)ve;re;el 
transaediem  must  nu;e;l  the;  re;e]uire;nu;nls  eif  a 
e|ualifie;el  morigiige;  unele;r  §  1 020.48(e;)(2). 
(e;)(4).  eir  (f)  anel  must  ne)l  he;  a  highe;r-])rie:e;el 
e:e)Vore;el  transaediem,  as  elofinoel  in 
§  1020.48(h)(4).  Feir  gnieliinex;  em  ele;le;rmining 
whe;the;r  a  leiiin  is  a  highor-jiricoel  e;e)ve;re;el 
transaediem,  se;e;  exmimonl  48(h)(4)-l. 

43(e)(  1  )(ii)  Presumption  of  compliance  for 
high er- priced  covered  t ransact ions. 

1.  General.  lJnele;r  §  102fi.48(e;)(l)(ii),  a 
e:re;elite)r  eir  assignee;  eif  a  epialifie;el  meirtgage; 
unelor  §  1020.48(e;)(2),  (e;)(4).  eir  (f)  that  is  a 
highe;r-])rie:e;el  e:e)ve;re:el  Iriinsaediem  is 
lire;sume;el  to  exiinjily  with  the;  rojiiiymont 
ahililv  re;e]uire;me;nls  eif  §  1020.48(e:).  I'ei  roliul 
the;  jirosumptiem,  it  must  he;  jireivon  that, 
elospite;  me:e;ling  the;  stanelarels  Ibr  a  e|ualifie;el 
meirtgage;  (inedueling  e;ithe;r  the;  ele;ht-lei- 
inceime;  stanelarel  in  §  1020.48(e;)(2)(vi)  eir  the; 
sliinelarels  eif  eine;  eif  the:  onlitios  s]ie:e;ifie;el  in 
S  1020.48(e;)(4)(ii)).  the;  e:re;eliteir  eliel  not  have; 
ii  re;iiseinahle;  anel  geieiel  faith  holiof  in  the; 
e:einsume;r’s  re;iiiiyme;nt  ahililv.  .S|ie;e;ifie:ally,  it 
must  he;  |ireive;n  thiil,  at  the;  lime;  eif 
e;einsummatiein,  hase;el  em  the;  inlbrmatiem 
availalile;  to  the;  e;re;eliteir.  the;  e:einsume;r’s 
ine:eime;,  ele;lil  eihligalions,  alimemv,  ediilel 
su]ipeirt,  anel  the;  e:einsumor’s  meinthlv 
]iiiyme;nl  (inedueling  meirtgage;-re;lale;d 
eihligalieins)  ein  the;  e:eive;re;el  Iran.saedion  anel 
ein  anv  simullaneieius  leians  of  which  the; 


eiroelileir  was  aware;  at  e;einsummatiein  weiulel 
le;ave;  the;  e;emsume;r  with  insuffiedont  rosielual 
ine:ome;  eir  asseils  either  than  tho  value;  of  the; 
elwolling  (inedueling  any  re;al  prei|ie;rly 
altae.he;el  to  the;  elwolling)  that  se;e;ure;s  the; 
leiiin  with  whiedi  lei  me;e:t  living  e:xpe;nse;s. 
inedueling  any  re;e:urring  anel  maleiriid  nein- 
ele;hl  eihligalieins  eif  whiedi  the;  eiroelitor  was 
eiweire;  at  the;  time;  eif  e:einsummiitiein.  anel  that 
the;  e:re;elileir  the;re;hy  eliel  mil  make;  ei 
roiisemiihlo  anel  geieiel  faith  elolorminaliein  eif 
the;  e:einsume;r‘s  reijiaymonl  ability.  Feir 
e;ximi|ilo,  a  e:einsume;r  may  rohul  the; 
prosumpliein  with  e;viele;ne:e;  elomemsirating 
that  tho  e:einsume;r's  reisielual  ine:eime;  was 
insuffiedont  to  me;e;l  living  oxpemsos,  such  as 
feieiel,  edeithing.  gasoline;,  anel  hoallh  e;are;, 
inedueling  tho  paymont  of  roeairring  me;elie:al 
i;x)ie;nse;s  of  which  tho  ea'i;eliteir  was  aware;  at 
the;  time;  eif  eainsummaliein,  anel  aftor  taking 
intei  ae:e:eiunl  the;  e:onsume;r’s  assots  eithor  than 
the;  value;  of  the;  elwe;lling  se;eairing  the;  leian, 
suedi  as  a  savings  ae:e;eiunt.  In  aelelition.  the; 
lemgor  the;  pe;rieiel  eif  time:  that  the:  ceinsume;r 
has  ele;memslrate;el  aedual  ability  lei  ropay  tho 
hum  hy  making  timoly  paymemts,  witheinl 
meielifieaitiein  eir  ae:e:eimmeielaliein.  afleir 
eainsummatiein  eir,  Ibr  an  aeljusteihlo-rate; 
meirtgage;.  aftor  roeaist,  the;  loss  likoly  the; 
eainsmnor  will  he;  able;  lei  re;liut  the; 
]ire;sumptiein  hasoel  ein  insuffiedont  rosielual 
ine;eime;  anel  preive;  that,  at  the;  lime;  the;  leian 
was  maele;.  the;  e:re;elileir  faileiel  tei  make;  a 
re;aseinahle;  anel  geieiel  laith  ele;le;rmin;iliein  theil 
the;  e:emsume;r  hael  the;  reiaseinahle;  ability  lei 
re;]iay  the;  leiein. 

43(e)(2)  Qualified  mortgage  defined — 
general. 

Paragraph  43(el(2)(il. 

1.  liegnlar  periodic  payments.  Uneleir 

S  1020.48(o)(2)(i),  a  ejualifieiel  meirtgage;  must 
preiviele;  Ibr  re;gular  pe;rieielie;  jiaymonts  that 
may  mil  reisult  in  an  ine:re;ase:  eif  the;  jirinedpal 
hiihmex;  (neigalive;  ameirlizaliein),  ele;fe;rnil  eif 
prined|ial  re;]iayme;nl.  eir  a  halleiein  |iayme;nl. 
Thus,  the;  torms  eif  the;  leigal  eihligiiliein  must 
re;e)uire;  the;  e;einsume;r  lei  make;  iiiiyme;nts  of 
prinedpal  anel  intorosi,  ein  a  monthly  eir  eithor 
pe;rieielie:  basis,  that  will  fully  ropay  the;  hum 
ameiunt  eivor  the;  hum  lorm.  The;  porieielie; 
peiymonls  must  he;  suhstantially  e;epial  e;xe;e;pt 
ibr  the:  offoed  that  anv  inle;re;sl  rate;  ediange; 
aftor  eainsummatiein  has  ein  the;  paymont  in 
tho  e:ase;  eif  an  aeljuslahlo-rale;  eir  slop-rate; 
meirtgage;.  In  aelelitiein.  lie;e:au.se; 

§  102(i.48(e;)(2)(i)  re;eiuire;s  that  a  epialifioel 
meirtgage;  preiviele:  Ibr  re;gular  porieielie: 
paymonis.  a  single;-]iayme;nt  lransiie:tiein  may 
not  he;  a  e|uafifie;el  meirtgage;. 

2.  Deferred  of  inincipal  repayment.  Unelor 
S  1 02ti.48(e;)(2j(i)(H).  a  ejiudifioel  mortgagee's 
reegular  peerieielie;  paymeenis  may  neil  alleiw  the; 
e;einsume;r  lei  elolbr  reipaymont  eif  prine:i]ial, 
e;xe:e;pl  as  |ireiviele;el  in  S  1020. 48(f).  A  hum 
edleiws  the;  eloforral  eif  |irine:ip<d  ropiiymeml  if 
erne;  eir  meiro  eif  the;  jiorieielie:  jiaymonts  may  he; 
ajijilioel  seiloly  tei  <u:e:rue;el  inloreesl  anel  neil  tei 
hum  jirine;i]ial.  De;fe;rre;el  jirineeijud  reejuiymonl 
alsei  eie:e:nrs  if  the;  jiaymonl  is  ajijilieeel  lei  heilh 
ae;e:rue;el  intoreisl  anel  jirineeijud  hid  the; 
i:einsume;r  is  jieirmitloel  tei  make;  jiorieielie; 
juivmonts  that  are;  h;ss  llum  the;  ameiunt  that 
weiulel  he;  re;ejuire;el  unelor  a  jiaymont  se;he;eluh; 
that  has  suhstantially  eeejual  jiaymonts  thiit 
fully  reijiay  the;  hum  ameiunt  eive;r  the;  hum 
lorm.  (fraeluatoel  jiavmonl  meirtgagos,  Ibr 
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oxniiiplo.  allow  {lolorral  of  ])rin(:i])al 
ixjpaynuMil  in  lliis  nianiiorand  ihondbro  may 
not  l)(!  (|iialifi(!d  morigagos. 

Paragraph  4 .ff o }( 2)(nl. 

1.  (iaiumil.  'llio  aO-Viiar  l(!rm  limitation  in 
tj  102(i.4a(())(2){ii)  is  a|)])li(!d  without  nsgard 
to  any  intiirim  jxn'iod  Ixitwium  consummation 
and  tlio  hoginning  oftho  first  full  unit  ))oriod 
of  tlio  rcipaymont  scluidulo.  I’or  oxami)lo. 
assiinu!  a  covonvl  transaction  is 
consummatcul  on  March  20,  2014  and  the  dut! 
datoof  tlu!  first  rtigular  pcaiodic  ])aynu!nt  is 
April  20,  2014.  Tho  h^^ginning  oftho  first  full 
unit  |)oriod  of  tho  rojjavimmt  scliodulo  is 
A|)ril  1. 2014  and  tho  loan  torm  lhor(!for(! 
onds  on  Ajjril  1.  2044.  I  ho  transaction  would 
r:omply  with  tho  .lO-yrsar  torm  limitation  in 
!iil02()’.43(o){2)(ii). 

P(mi}>rapb  43(c)l2)(iv). 

1.  Maximum  inlaivst  vatu  darini’  llu‘  first 
fivu  vuars.  For  a  (jualitnul  mortgage;,  tho 
creditor  must  umlorwrito  tho  loan  using  a 
|)(;riodic  |)aymonl  e)f  princnijal  and  int(;rosl 
has(;d  on  Iho  maximum  intor(;sl  rato  that  may 
a|)ply  during  tho  first  fivo  years  alter  the  dale 
on  which  tho  first  regular  periodic  ])aymont 
will  ho  duo.  Cr(;dilors  must  use  tho  maximum 
rale  that  could  ap|)ly  at  any  time  during  tho 
first  fivo  years  afl(;r  Iho  date  on  which  Iho 
first  regular  periodic  paym{;nt  will  ho  duo. 
rogarelioss  of  whether  tho  maximum  rato  is 
r(;achod  at  Iho  first  or  suhso(]U(;nt  adjusimoni 
during  Iho  five;  ye:ar  pe;rie)el. 

2.  Pixud-raU;  mortt’af’u.  Fe)r  a  fixe;el-riite; 
nujilgage;,  eToelileirs  sheeulel  use;  the;  inle;re;sl 
rale;  in  e;ffe;e:l  at  e:e)nsummalie)n.  ■‘Fixe;el-rale; 
meertgago”  is  ele;fine;el  in  S  102(>.l 8(s)(7)(iii). 

3.  Intvivst  vatu  adjustment  caps.  Feer  an 
aeljuslahle;-rale;  meertgage;.  eaeielileers  she)idel 
assume;  the;  inlorosi  rale;  ine;re;ase;s  after 
e;e)usummalie)n  as  ra)nelly  eis  peessihle;.  taking 
inle;  ae:e:e)unl  the;  te;rms  e)f  the;  le;gal  eehligaliem. 
That  is,  eiroelileirs  she)idd  iie:e;e)unt  leer  any 
])e;rie)elie;  inte;re;sl  rate;  aeljustmont  e;a])  that 
may  limit  how  e]uie;kly  tho  inlorost  rate;  e:an 
ine:re;ase;  unele;r  the;  le;rms  e)f  the;  le;gal 
eihligalie)!!.  Whore;  a  range;  fe)r  the;  maximum 
inle;re;st  rate;  eluriug  the;  first  five;  ye;:irs  is 
pre)viele;el.  the;  highe;sl  rate;  in  that  range;  is  the; 
maximum  inle;re;,sl  rate;  fe)r  i)urpe)se;s  e)f 

§  102(i.43(e;)(2)(iv).  Whore;  the;  te:rms  e)f  the; 
le;gal  eehligatieen  are;  ne)t  hase;el  e)n  an  inelox 
|)lus  margin  e)r  feermuhi.  the;  e:re;elite)r  must  use; 
the;  maximum  inte;re;sl  rale;  that  oe:eairs  eluriug 
the;  first  five;  years  afle;r  the;  elate;  em  whieli  the; 
first  re;gidar  pe;rie)eiic  |)ayme;nt  will  he;  eluo.  To 
illustrate;: 

i.  Adjustable-rate  enew/geige;  ivitb  discount 
for  three  years.  Assume;  an  aeljuslahlo-nito 
me)rlgage;  has  an  initial  elise:e)unle;el  rale;e)f  .t 
pe;re:e;nt  that  is  fixe;el  fe)r  the;  first  lhn;e;  ye;ars. 
me;asure;el  freein  the;  first  elay  e)f  the;  first  fidl 
e:iile;nelar  memlh  folle)wing  e:e)nsummalion. 
afle!!'  whie:h  the;  rale;  will  eidjusl  annuiilly 
hase;el  een  a  s|)e;e:ifie;el  inelox  |)lus  a  margin  e)f 
3  |)e;re:e;nl.  The;  ineh;x  \  alue;  in  e;ffe;e;l  ill 
e:emsumniatiem  is  4. .a  ])e;re:e;nt.  The;  leian 
<igre;e;me;nl  jireiviilos  feir  an  iinnual  inte;re;sl 
rale;  aeijustme;nt  e:a|)  eif  2  pore:e;nt.  iinel  a 
life;lime;  nuiximum  inlore;sl  nite;  eif  12  |)e;re;e;nl. 
The;  first  nite;  iieljuslmeint  e)e;e;urs  on  the;  eluo 
elate;  eif  the;  3()th  meinthly  i)iiyme;nt;  the;  rate; 
e:an  aeljusi  te)  nei  ineire;  than  7  pe;re:e;nt  (.a 
|)ore:e;nt  initial  elise;e)unle;el  rale;  plus  2  ])e;re;e;nl 
iumual  iule;re;sl  rate;  aeljustmeint  e:ap).  The; 
se;e;emel  rate;  aeljustmont  e)e;e:urs  em  the;  elue; 


elate;  eif  the;  48lh  memihly  piiymont:  the;  rate; 
can  adjust  tei  nei  ineire;  llum  !)  |)i;re:i;nl  (7 
])e;re:e;nl  nite:  plus  2  i)e;re:e;nt  iumuiil  inle;n;sl 
rate;  ailjuslme;nl  e;ap).  The;  ihirel  nite; 
iieljuslme;nl  e)e:e:urs  em  the;  elue;  elate;  oftho  liltih 
memihly  ])iiyme;ut:  the;  nite;  e:an  aeljust  lei  uo 
more;  than  11  p(;re:e;nl  (!)  pe;re:i;nt  nite;  ])lus  2 
pe;re:e;nl  iinnual  inlorost  rale:  e:ap  ailjuslmi;nl). 
The;  maximum  iule;ri;sl  rale;  eluriug  the;  first 
five;  ye;iirs  iifte;r  the:  elate;  em  whie:h  the;  first 
re;gular  porioelii:  |)ayme;nl  will  he;  elm;  is  1 1 
|)e;re:e;nt  (the;  liilo  em  the;  elue;  elate;  of  the;  (iDlh 
monthly  paymont).  Feir  furthe;r  elise:u.ssion  eif 
heiw  tei  ele;le;rmine;  whollmra  rate;  iieljuslnie;nt 
oe;e:urs  eluriug  the;  first  five;  yi;iirs  afle;r  the; 
elate;  em  whie;h  the;  first  reigiilar  ]iorieielie: 
|iiivmont  will  he;  eluo.  se;e:  e:omme;nt 
43(o)(2)(iv)-7. 

ii.  Adjustable-rate  mortfiage  with  discount 
for  three  years.  Assume;  the;  same;  fiie:ts  as  in 
]iiiriigriiph  3.i  e;xe:e;pl  that  the;  lifotimo 
maximum  inle;ri;sl  rate;  is  10  ]iore:e;nt.  whie;h 
is  le;ss  than  the;  maximum  inle;re;sl  rale;  in  the; 
first  five;  ye;ars  afte;r  the;  elate;  ein  whie:h  the; 
first  re:guiiir  jiorioelie;  pavme;nt  will  ho  ihie;  eif 
11  pe;re;e;nl  that  weiulel  ajiply  hut  feir  the; 
lifolime:  maximum  inle:re:sl  rate;.  The: 
niaximnm  iule;re:sl  nite;  eluriug  the:  first  five; 
years  iifle;r  the;  elate;  ein  whie;h  the;  first  re;gular 
jii;rieiilie:  paymont  will  he;  elue;  is  10  ]ie;re:e;nl. 

iii.  Step-rate  mortgage.  Assume;  a  stop-rate; 
meirigeige;  with  an  inle;re;sl  rate;  fixe;d  at  li..T 
]ie;re:e;nl  feir  the;  first  Iwei  ye;ars,  me;asuri;el  from 
the;  first  elay  eif  the:  first  full  e:alonelar  ineinth 
feilleiwing  e:emsummalieiu.  7  ]ie;re:e;nl  feir  the; 
ne;xl  thre;i;  ye;ars,  anel  them  7.,'i  ]ie:re;e;nl  for  Iho 
re;maineh;r  eif  the;  leian  le;rm.  The;  maximum 
inle;re;sl  rale;  eluriug  the;  first  five;  ye;ars  afle;r 
the;  elalo  ein  whie;h  the;  first  re;gular  ]ie;rioilie: 
])ayme;nl  will  he;  eluo  is  7.5  |ie;re:e;ul. 

4.  First  fiye  years  after  the  date  on  which 
the  first  regular  periodic  payment  will  he 
due.  Uneleir  §  102fi.43(e;)(2)(iv)(A),  the; 
e:ri;eliteir  must  uuele;rwrite;  the;  hum  using  the; 
maximum  inti;re;sl  rate;  that  ma\'  apjilv  eluriug 
the;  first  five;  yoars  after  the;  elate;  ou  whie:h  the; 
first  re;gular  ])e;rieielie:  paymi;ul  will  he;  eluo.  Tei 
illustrate;,  assume;  an  aeljustahlo-rale;  mortgage; 
with  an  initial  fixe;el  inle;re;st  rate;  eif  .5  |ion:e;nl 
for  the:  first  five;  voars.  me;asuri;el  freim  the; 
first  elay  eif  the:  first  full  e;ale;nelar  meinlh 
feilleiwing  e:ein.summatiein.  aftor  whie;h  the; 
intoreist  rate;  will  aeljust  annually  tei  the; 
spe;e:ifie;el  ineleix  ]ilus  a  margin  eif  (i  pe;re:e;nl. 
suhje;e;t  lei  a  2  pe;re:e;nt  annual  iutoreist  rato 
aeljustmont  e:aii.  The;  inele;x  value;  in  i;ffe;e:l  at 
e:einsummatiein  is  5.5  pe;re:e;nl.  The;  lei<m 
e:einsummale;s  em  .Se;ple:mhi;r  1,5.  2014.  anel 
the;  first  memihly  paymont  is  elue;  ein 
Neive;mhor  1, 2014.  The;  first  rate;  aeljustmont 
to  nei  ineire;  than  7  pe;re;e;nt  (3  ])e;re:e;nl  ]ilus  2 
]ie;re;e;nl  cinnual  inte;re;sl  rale;  (ieljuslme;nl  e:ii]i) 
eie:e;urs  ein  the;  elue;  elate;  eif  the;  fiOth  memihly 
liaymont,  whie:h  is  ()e:teihe;r  1.  201!),  iuiel 
lhe;re:feire;,  the;  nite;  aeljuslmi;nt  eie:e:urs  eluriug 
the;  first  five;  ye;ars  afle;r  the;  elate;  ein  whie:h  the; 
first  reigular  peirieielie;  ]iayme;nl  will  he;  elue;.  Tei 
me;e;t  the;  elofinition  eif  epialifioel  meirigage; 
uneleir  §  102().43(e;)(2).  the;  e:re;eliteir  must 
umlorwrito  the;  leian  using  a  memihly 
paymont  eif  )irine:ipal  anel  inte;re:sl  hasoel  ein 
an  inte;re:sl  nite:  eif  7  |ie;re:e;nl. 

5.  Loan  amount.  Tei  nmol  the;  de;finition  eif 
e|ualifie;el  meirigiige;  unelor  §  102(i.43(e;)(2).  a 
e:i’e;eliteir  must  eleitormine;  the;  porieielie: 
paynmnt  eif  prine;iiial  anel  inle;re;st  using  the; 


maximum  inte;re;sl  rate;  ]ie;rmilte;el  eluriug  the; 
first  five;  ye;ars  cdte;r  the;  elate;  ein  whie:h  the; 
first  re;gular  porieielie:  paymont  will  he;  elue; 
thill  re;pays  i;ithe;r: 

i.  The;  eiulsliineling  prine:ipiil  hiilanc:i;  its  of 
the;  e;iu  lie;sl  elate;  the;  maximum  inlorosi  nite; 
eluriug  the;  first  five;  ye;<irs  afle;r  the;  ehilo  ein 
whie:h  Iho  first  roguhir  porieielie:  jiavmeint  will 
he'  elue;  e;an  liike;  e;ffi;e:l  uneh;r  tlu;  le;rins  of  the; 
le;g€il  eihligiitiein,  eivi;r  the;  re;maining  le;rm  eif 
the;  leiiui.  Tei  illuslnito.  iissume;  ii  leian  in  an 
ameiuni  eif  .S200.000  has  a  30-ye;ar  loan  le;rm. 
The;  loiiii  iigre;e;me;nl  preivielos  feir  a 
elise:eiuntoel  inlorosi  rate;  eif  .5  pore:e;nt  that  is 
fixi;el  feir  an  initial  ]ie;rieiel  of  throe;  yoars, 
me;asure;el  from  the;  first  elay  eif  the:  first  full 
e:ale;nelar  month  feilleiwing  e:einsummatiein. 
aftor  whie;h  tho  inle;re;sl  nite;  will  aeljusi 
annuiilly  hase;el  ein  a  spe;e:ifiod  inelox  plus  a 
margin  eif  3  pore:e;nt.  suhje;e:t  tei  a  2  ]ie;re;i;nt 
annual  inte;re;st  nite;  aeljustmont  e;a|i  <mel  a 
lifolime;  maximum  inle;re;st  rate;  eif !)  pe:re:e;nt. 
The;  inelox  value;  in  e;ffe;e:t  at  e;einsumnialiein 
e;e|u;ils  4. .5  ]ii;re;e;nt.  Assuming  the;  inle;re;sl  rate; 
ini:re;ase;s  aftor  e:einsummaliein  as  epiie:kly  as 
]ieissihle;.  the;  rate;  aeljustmont  lei  the;  lilotime; 
imiximum  inlorost  rate:  eif!)  ]ie;re:e;nl  eie:e:urs  ein 
the;  eluo  elalo  oftho  48th  meinthly  jiayme;nl. 
The;  eiulstaneling  ]irine:ijial  hahme:e;  ein  the; 
loan  at  the;  onel  eif  the;  feiiirth  yoar  (aftor  the; 
48th  meinthly  |iayme;nl  is  e:re;ilile;el)  is 
.S188.218.  The;  e;re;elileir  will  mi;e;l  the; 
eh;finitiein  of  epialifie;el  mortgage;  if  it 
unele;rwrite;s  the;  e:ove;re;il  transae:lion  using 
the;  monthly  payme;nl  eif  ]irine:i]ial  iinel 
inleirosi  of  .$1,. 584  lei  ropay  the;  oulstiineling 
prine;ip<il  halane:e;  eif  .Si  88.21 8  ovor  the; 
romaining  28  ye;ars  eif  the;  leian  torm  (312 
meinths)  using  the;  maximum  inte;re;sl  rate; 
eluriug  the;  first  five;  yo.irs  eif!)  ]iore:e;nl:  or 

ii.  The;  loan  iimeiiinl.  as  that  te;rm  is  ele;fine;el 
in  S  1()28.43(h)(,5),  ovor  the;  e;nlire;  leiiiii  te;rm, 
as  that  torm  is  ele;fini;el  in  1028. 43(h)(8). 
Using  the;  same;  e;xam]ile;  aheive;.  the;  e:re;eliteir 
will  mi;e;l  the;  elofiniliein  eif  e]ualifii;el  meirtgiige; 
if  it  unele;rwrite;s  the;  e:ovi;re;el  lransae:liein 
using  the;  meinthly  ]iiiyme;nt  eif  ]irine:ipal  anel 
inte;re;st  of , SI. 80!)  to  ropay  the;  leian  ameiuni 
eif  S200.000  eivor  the;  30-ye;ar  leian  torm  using 
the;  maximum  inte;re;st  rate;  eluriug  tho  first 
five;  yoars  eif!)  ]ie;re:e;nl. 

8.  Mortgage-related  obligations.  Se;e:liein 
1028.43(e;)(2)(iv)  roepiiros  e:re;eliteirs  lei  lake;  the: 
e:einsunie;r's  meinthly  paymont  feir  meirtgage;- 
re;lale;el  eihligalieins  intei  ae:e:ount  whon 
unelorwriling  the;  leian.  Feir  the;  me;aning  eif  the; 
te;rm  "meirtgage;-re;late;el  eililigatieins,”  si;e; 

§  1 028.43(li)(8)  anel  asseie;iale;il  e:eimme:ntarv. 

7.  Fxamples.  The:  feilleiwing  are;  e;xam|ile;s 
eif  heiw  to  eloteirmino  the;  |ieirieielie;  jiiiymeint  of 
lirine;ipid  iinel  inte;re;sl  hasoel  on  the;  maximum 
inte;re;sl  rate;  eluriug  the;  first  five;  ve:iirs  iiflor 
the;  elate;  em  whie:h  the;  first  re;guliir  pe;rieielie: 
|iiiyme;nl  will  ho  elue:  for  pur]ie)se;s  of  mooting 
the;  de;finiliein  eif  epialifie;el  meirigage;  unelor 
S  1028.43(e;)  (all  payme;nl  iuneiunts  sheiwn  are; 
rounele;el.  and  all  ameiunts  are;  e:iile:uliile;el 
using  nein-reiuneh;el  Viduos;  all  initial  fixoel 
inle;re;st  rale;  pi;rieieis  are;  mi;asure;el  freim  the; 
first  elay  eif  the;  first  full  e:ale;nelar  meinlh 
feilleiwing  e:einsummaliein): 

i.  Fixed-rate  mortgage.  A  leian  in  an 
iuneiunt  eif  S200.000  has  a  30-ye;ar  leian  te;rm 
anel  ii  fixoel  inlorosi  rale;  eif  7  pe;re:e;nl.  Tho 
maximum  inte;re;sl  rale;  eluriug  the;  first  five; 
ye;ars  afti;r  the;  elate;  ein  whie:h  Iho  first  rogular 
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|)(!ri()(li(:  ])aynu!nt  will  ho  due!  for  a  lixod-rato 
mortgage  is  llio  iiitorosl  rate  in  ol'foct  at 
consummation,  whicli  is  7  jjorcont  nndor  this 
{!xam])lo.  I  lio  monthly  fully  amortizing 
|)aynH!nt  schodnlod  o\'(!r  the  dO  years  is 
.SI  .331.  The  criiditor  will  nuiet  llu;  d(!finition 
of  (|nalifi(!d  mortgagt!  if  it  niuhn  writes  the 
loan  using  the  fully  amortizing  pavnumt  of 
$1,331. 

ii.  A(Ijiisl(il)l(!-nil(!  niorlgaga  wilh  discoiiiit 
forihret;  vaars.  A.  A  loan  in  an  amount  of 
.$20().0()()  has  a  3l)-y(!ar  loan  Ita'in.  The  loan 
agrecmient  provides  fora  discountcul  interest 
rat(!  of  .5  pcirctmt  that  is  fixed  for  an  initial 
period  of  Ihnu;  years,  after  which  the  interest 
rat(!  will  adjust  annually  based  on  a  s])ecified 
index  ])lus  a  margin  of  3  jjercent.  sid)jec;t  to 

a  2  pcirceni  annual  intercist  rate  adjustment 
i;ap  and  a  lifetime  maximum  interest  rate  of 
0  percent.  The  index  valiu;  in  effect  at 
consummation  is  4..t  pcircent.  Tlu;  loan  is 
consummated  on  March  I.t.  2014.  and  the 
first  regular  periodic  ])aymenl  is  ilue  May  1. 
2014.  The  loan  agreenumt  provides  that  the 
first  rate  adjustment  occurs  on  Ajiril  1.  2017 
(the  due  date  of  the  OOth  monthly  payment): 
the  sec:ond  rate  adjustment  occurs  on  .'\pril 
1 , 2018  (the  due  date  of  the  48th  monthly 
])ayment):  and  the  thirfl  rate;  adjustment 
oceans  on  April  1. 2019  (the;  due  date  of  the 
(iOth  monthly  payment).  Under  this  (!xami)l{;. 
the  maximum  interest  rate;  during  the;  first 
five  years  after  the  date  on  which  the  first 
rcigular  ])(;riodic  paymmit  due  is  9  |)(!rcent 
(the  lifetime!  inteireist  rate  e:a|)),  whie;h  aj)])lie!s 
heiginning  eni  A|)ril  1 . 201 8  (the:  elue*  ehite)  e)f 
the!  48th  me)nthjy  ])ayment).  The!  e)utstaneling 
prine;i|)al  halane;e  at  the!e!nel  eef  the!  fe)urth 
ye:ar  (afte!r  the  48th  i)ayme!nt  is  e;re!elite!el)  is 
$188,218. 

n.  The  transae:tie)n  will  meeit  the  elefinitiem 
e)f  a  epiidifie!el  me)rtgage  if  the  e;re!elite)r 
uiielerwrites  the  leean  using  the  meenthly 
])ayme!nt  e)f  ])rine'.i]3al  and  intere:st  e)f$l..'jf)4 
te)  re!pay  the  e)ut.staneling  ])rine:ipal  halane:e  at 
the!  enei  of  the  fe)urth  yexir  e)f  .$188,218  over 
the!  re!maining  20  years  e)f  the  leian  te!rm  (312 
months),  using  the!  maximum  inteiiest  rate 
eluring  the  first  five  years  after  the  elate  on 
whie:h  the  first  regular  jjerioelie;  jjayment  will 
he  elue  e)f  9  pe!rcenl.  Alternatively,  the! 
transae;tie)n  will  meuit  the  definitie)n  of  a 
eiualified  men  tgage  if  the  e:re!elite)r  imelerwriteis 
the  loan  using  the  me)nthly  ijayment  e)f 
l)rine:i])al  anel  interest  e)f  $1,009  te)  re!])ay  the! 
leian  amount  of  .$200,000  e)ve!r  the  30-vear 
loan  teirm,  using  the  maximum  interest  nite 
elnring  the  first  five  years  after  the  elate  e)n 
whie:h  the!  first  re!gular  pe!rie)elie:  payment  will 
he!  elue  e)f  9  ijereient. 

iii.  Adjuslahlo-ralf;  morl^agt;  with  discount 
for  five  years.  A.  A  le)an  in  iin  ame)unt  eif 
.$200,000  has  a  30-year  le)an  le!rm.  The!  ]e)an 
agrexiinent  pre)vieles  fora  elise:e)unte!el  inte!re!st 
rate  e)f  0  pe!re:e!nt  that  is  fixeul  fe)r  an  initial 
pe!rie)el  e)f  five  yexirs.  afle!r  whiedi  the!  inte!re!.st 
rate  will  aeljust  annnallv  hase!el  em  a  si)e:e:ifie!el 
inelex  plus  a  margin  ed  3  pe!re;e!nl.  suhje!e:l  tei 

;i  2  |K!re:ent  iinnual  intereist  rate  aeljustment 
e;a]).  The  inelex  vedue  in  effeed  at 
e:e)nsummatie)n  is  4.,$  |)ere:ent.  The!  Ie)an 
e:onsummates  em  Mare:h  1,$,  2014  anel  the  first 
reigular  jM!rie)elie;  |)ayme!nt  is  elue  May  1.  2014. 
llneler  the!  te!rms  e)f  the  le)an  agre!ement,  the 
first  rate  aeljustme!nt  to  ne)  meire  than  8 
j)e!re;e!nt  (0  pe!re;ent  jdus  2  pe!re:ent  annual 


interest  nite!  aeljustment  e:ap)  is  e)n  A])ril  1, 

201 1)  (the  elue!  elate!  e)f  the  (iOth  nu)nthlv 
])ayme!nt),  whiedi  e)e:e;urs  hiss  thiin  five  ye!ars 
afte!r  the  eliite!  em  whiedi  the  first  regular 
peirioelie:  ])aynii!nl  will  he!  ehu!.  Thus,  the 
maximum  interest  rate  uniliir  the  terms  of  the 
loan  eluring  the  first  five  years  edter  the!  elate! 
em  whie:h  the  first  re!gnlar  perieielie;  payniemt 
will  he  elne  is  8  iie!re:e!nt. 

n.  The!  transae;tiem  will  nie!e!t  the!  ele!finitiem 
eif  a  e|ualifie!el  meirtgage  if  the!  e:re!elile)r 
uiielerwrites  the!  leian  using  the!  memthlv 
liiiyment  eif  prinedpal  anel  interest  ed  .$1,430 
tei  re!pay  the  emtstiuieling  princi|)id  hahnie;e  at 
till!  enei  of  the!  fifth  year  of  .$1 80.109  over  the! 
remaining  25  years  of  the  loan  li!rni  (300 
months),  using  the!  niiiximum  intere!,st  rate 
during  the  first  five  yexirs  afti!r  the  elate  em 
whie:h  the!  first  re!gular  perioelie:  payment  will 
he  elue  of  8  pi!re:e!nt.  Alteernativiely,  the 
transaedion  will  meet  thi!  ile!finitiem  of  a 
eiualifii!el  mortgage  if  the  e:reelitor  uiielerwrites 
the  loan  using  the  monthly  payment  of 
prinediial  and  intereist  of  $1,408  to  riijiay  the 
ioan  emiount  of  $200,000  oviir  the  30-yeiar 
loiin  tiirni,  using  the  niaximum  interest  rate 
eluring  the:  first  five  yeiars  eifter  the  elate  em 
whiedi  the  first  riigular  perioelie;  ])aynie!nt  will 
he:  ehu!  of  8  ])ere;e!nl. 

iv.  Adjustable-rate  mortgage  with  discount 
for  seven  years.  A.  A  loan  in  an  amount  of 
.$200,000  htis  a  30-year  loan  term.  The  loan 
iigreement  provieles  fora  ilise:ounte!il  interest 
rate  of  0  ])i!re;ent  that  is  fixeiei  for  an  initial 
|)i!rioel  of  seviin  yeiars,  after  whie:h  the  intiiriist 
rate  will  aeljust  emnnally  haseel  em  a  speeiifiiul 
inelex  |dus  a  margin  of  3  j)eri:e!nt,  sulijee:!  to 
a  2  peireieiit  annual  interest  rate  aeljustment 
i;a|).  Till!  inelex  value!  in  effi!i:l  at 
i:emsununaliem  is  4.5  perceint.  The  loan  is 
ciimsummaleul  em  Mare:h  1.3,  2014,  anil  the 
first  ri!gul;ir  piirioelii;  payment  is  elne  Mav  1. 
2014.  Unele!r  the  terms  of  the:  loan  agree!nie!nl. 
the  first  rate  aeljnstmiint  is  on  April  1, 2021 
(the  elui!  elate:  of  the  84th  memthlv  |)avnii!nl). 
whie:h  oe:e;urs  more  than  five  years  aftiir  the 
elate:  em  whie;h  the  first  riegular  jieriodie: 
payment  will  he  elue.  Thus,  the  niaximum 
interest  rate  uniler  the  terms  of  the  loan 
eluring  the  first  five  years  after  the  elate  em 
whie:h  the  first  regular  periodic  pciyinent  will 
he  elue  is  0  i)(!re;e!nt. 

B.  The  transae:tion  will  meet  the  elefinitiem 
of  a  eiiialifieel  mortgage  if  the  e:reditor 
uiielerwrites  the  loan  using  the  monthly 
payment  eif  |)rincipal  anel  inteireist  eif  $1,199 
to  re!]iay  the  leian  ameiunt  eif  $200,000  eiveir 
the:  30-ye:ar  leian  term  using  the  niaximum 
inteiresl  nite  eluring  the  first  five:  years  after 
the  elate  em  whii:h  the  first  re!gular  jie!rieielic 
jiayme!nt  will  he:  elne  eif  (i  pe!re;e!nl. 

iv.  Step-rate  mortgage.  A.  A  leian  in  an 
ainounl  ed  $200,000  has  ei  30-year  leitiii  teiriii. 
The  leian  agreiemient  preivieleis  that  the:  iiiteireist 
rate  is  (>..3  pereiemt  feir  the  first  twei  years  eif 
the:  leian,  7  pe!re;ent  feir  the  next  tlireie  yeiars, 
anel  them  7. .3  |ie!re;e!nl  feir  remiaineler  of  the: 
leian  teiriii.  The  niaximum  interest  rate  eluring 
the:  first  five  yeiars  afteir  the  elate  em  whie:h  the 
first  reigular  peirieielie;  payment  will  he  elue:  is 
7. .3  pe!re;ent,  whie;h  eie:e;urs  em  tlii:  elue  elate:  of 
the  00th  memthly  ]iaynient.  The  eiutstcineling 
)irine;iiial  halane:e  at  the  e!nel  eif  the  fifth  yeiar 
(after  the  00th  iiayment  is  e:re!elite:el)  is 
$187,808. 

B.  The  transactiem  will  nieHil  the  elefinitiem 
ed  a  epialifieHl  meirtgage  if  the  creelitor 


uiielerwrites  the  leian  using  a  monthly 
payiiient  ed  |irini:i]ial  anel  inteirest  eif  $1,388 
tei  rejiay  the  eiutstiineling  prine:ijial  halane:e!  ed 
$187,808  eiver  the  remiaining  2.3  years  eif  the 
leian  term  (300  nionths),  using  the:  niaximum 
interest  rate  eluring  the  first  five:  ye!ar.s  afte!r 
the  elate'  em  whie:h  the  first  reigular  pe!rieielie: 
|iaynie!nt  will  he:  elue  ed  7..3  ]ie!re;e:nt. 
Alternatively,  the  transae:tieiu  will  meet  the 
ele!finitiem  eif  a  epieilifieel  meirtgage  if  the 
e;re!eliteir  unelerwriteis  the  leian  using  a 
memthly  payiiient  ed  ]irine;ipal  anel  inteireist  ed 
.$1,3t)8  tei  reipay  .$200,000  eiveir  the  30-ve!ar 
leian  teiriii  using  the  maximum  inteireist  rale 
eluring  the  first  five  years  afleir  the  elate  em 
whie:h  the:  first  reigular  peirieielie:  iiayment  will 
he:  elue:  eif  7.5  peireiemt. 

Pa ragraph  4.9( el(2)lv). 

1.  General.  I'eir  guielane;e  em  satisfying 
S  1020.43(e)(2)(v),  a  e;reeliteir  may  rely  em 
ceminiemtarv  to  §  1020.43(e:)(2)(i)  anel  (vi). 
(c)(3).  anel  (c)(4). 

2.  Income  or  assets.  .See;liem 
1020.43(e)(2)(v)(A)  reiepiireis  e:reeliteirs  to 
e:emsieler  anel  verify  the  e:emsunier’s  current  or 
reaseinahly  eixpeeileiel  ineieime  eir  assets.  Feir 
piirpeiseis  eif  this  reuiuiremient.  the  eireielileir 
must  e:emsiele!r  anel  verify,  at  a  niinimnm,  any 
ine:emie  speieiifieiel  in  a]ipe!nelix  Q.  A  eireulileir 
may  alsei  e:emsieh!r  anel  verify  any  eitheir 
ine:emie  in  ae;e;eirelane:e  wilh  §  1020.43(e;)(2)(i) 
anel  (e;)(4);  heiweiver.  sue:h  ine:emie  weiiilel  neit 
he:  inclueleel  in  the:  leilal  memthly  eleht-tei- 
ine:emie  ratiei  eleleirminatiem  reupiireel  hv 
t}1020.43(e!)(2)(vi). 

3.  Debts.  .SeHiliem  1020.43(e!)(2)(v)(B) 
reiepiireis  eireieliteirs  lei  e;emsieler  anel  verify  the 
e;emsunie!r’s  curreint  eleihl  eihligatiems, 
aliniemy.  anel  e:hilel  snp|ieirt.  Feir  ]iurposes  ed 
this  reieiuirement,  the:  eireielileir  must  eiemsieleir 
anel  veirifv.  at  a  minimum,  anv  eleht  eir 
liahilily  speieiifieul  in  a|i]ienelix  Q.  A  eireieliteir 
may  eilso  eieinsieler  anel  verify  eitheir  eleht  in 
iie:e:eirelance  with  §  1020.43(e:)(2)(vi)  anel 
(e:)(3);  heiweveir.  .sni;h  eleilil  weiiilel  ned  he: 
ine:lueleel  in  the  total  memthly  eleht-tei-ineieime 
ratiei  eleteirmiuatiem  reKpiireiel  hv 
§1020.43(e)(2)(vi). 

Paragraph  4 3( e jl2)(\  i ). 

1.  Calculation  of  monthly  payment  on  the 
covered  transaction  and  simnltaneons  loans. 
As  preivieleiel  in  appenelix  Q,  feir  purpeises  of 
S  1020.43(e!)(2)(vi).  eireieliteirs  must  ineiluele:  in 
the  elefinitiem  ed  “eleht"  a  e:emsnmer's 
memthly  housing  expense:.  This  ineilueles,  for 
eixample.  the:  eionsumer’s  monthly  jiaynuinl 
em  the  ceivereiel  transaediem  (ine;lueling 
meirtgage-relateiel  eihligatiems)  anel  em 
simullaneious  leiiins.  Ae;e;eirelingly, 

§  1020.43(e!)(2)(vi)(B)  jireivieles  liie:  meitheiel  hy 
whie;h  a  e;re!eliteir  e;ale:ulate!S  the  e:einsume:r’s 
memthly  payniemt  em  the:  e:e)ve!re!el  transai:liem 
cinel  em  any  simullaneKius  leian  that  the 
e:re!eliteir  kneiws  eir  has  reuisem  tei  kneiw  will  he: 
maele. 

4:i(ejl3l  Limits  on  points  and  fees  for 
(ptalified  mortgages. 

Paragraph  4  3l e )(3  Hi). 

1.  Total  loan  amount.  I  he:  term  "teilal  leiiin 
ameiunt"  is  elefined  in  1020.32(h)(4)(i).  Feir 
an  e!X|danatiein  ed  heiw  tei  e;ale:ulate  the  "ledal 
loan  ameinnl"  uneler  ??  102(i.43(e)(3)(i).  see: 
e:eimment  32(h)(4)(i)-l . 

2.  Calculation  of  allowable  points  and  fees. 
A  creielilor  must  eletermine  which  cateigeiry 
the:  leian  falls  into  haseiel  on  the:  fai;e  ameiunt 
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()l  llu!  iu)t(!  (Ilu!  ■'loan  amoiml"  as  dciiiKul  in 
l()2(>.43(liK.=i)).  For  calogoricis  with  a 
|)(!n:ontag(!  liniil,  till!  croditor  must  a|}ply  tlii! 
ail(i\val)lo  poiiils  and  Ions  |)or(:onta^o  to  tho 
"total  loan  ainonnt."  wliich  inav  l)o  dilldront 
than  tho  loan  ainonnt.  A  croditor  must 
caicniato  tho  allowahio  ainonnt  ot  jioints  and 
l'(H!s  lor  a  (|ualiriod  inortgago  as  lollows: 

i.  First,  tho  croditor  must  dotorinino  tho 
"tior"  into  which  tin;  loan  tails  has(!d  on  tho 
loan  ainonnt.  Tho  loan  amount  is  tlu; 
princi])al  ainonnt  tho  consmnor  will  borrow, 
as  rotloctod  in  tho  iiroinissorv  noto  or  loan 
contract.  .S’oo  §  102().4:t(h)(.5).  For  oxainiilo.  it 
tho  loan  ainonnt  is  .Safi.DOl).  tho  loan  tails 
into  tho  tior  tor  loans  groator  than  or  oipial 
to  .S2I).()I)I)  hilt  loss  than  .StiO.OOO.  to  which  a 

porcont  caj)  on  points  and  loos  a|)])lios.  For 
tiors  with  a  jiroscrihod  dollar  limit  on  |)oints 
and  toos  (o.”..  tor  loans  trom  .SOO.OOO  up  to 
SIOO.OOO.  tho  limit  is  .$3,000),  tho  croditor 
(loos  not  lUMid  to  do  any  Inrtluir  calculations. 

ii.  .Siicond.  tor  tiors  with  a  jKircontago  limit, 
tho  croditor  must  (hitorinino  tho  total  loan 
amount  hasod  on  tho  calculation  tor  tin;  total 
loan  amount  undor  commont  32(h)(4)(i)-l.  It 
tho  loan  amount  is  SS.t.OOO,  tor  oxam]jlo.  tho 
total  loan  amount  may  ho  a  diltoront  amount, 
such  as  .$.^2. ()()(). 

iii.  Third,  tho  croditor  must  ajiply  tho 
porc(!ntag(!  cap  on  ])oints  and  t(!os  to  tin;  total 
loan  amount.  For  oxamplo.  tor  a  loan  ot 
Sa.l.DDI)  whori!  tiu!  total  loan  amount  is 
$.32.01)1).  tho  allowahio  points  and  toos  ari!  .3 
pcii’cont  ot  .S32.()()().  or  .$2.1)00. 

3.  Sdinplo  (lalarniiiKilioii  of  (ill(m  (il)l(! 
points  and  fans. 

i.  A  covonxi  transaction  with  a  loan 
amount  ot$1t).3.t)t)t)  tails  into  llu;  lirst  points 
and  t(!(!s  tii!r.  to  which  a  |)oints  and  toos  cap 
ot3  |)i!rcont  ot  tho  total  loan  amount  aj)])lios. 
Son  S  lt)21i.43(o)(3)(i)(A).  Thorotoro.  it  tho 
calculation  undor  commont  32(h)(4)(i)-l 
rosiilts  in  a  total  loan  amount  ot  .$102,000. 
thon  tho  allowahio  total  jioints  and  toos  tor 
this  loan  an;  3  j)orcont  ol  .$102,000.  or  .$3,000. 

ii.  A  covorod  transaction  with  a  loan 
amount  ot  .$7.3.000  tails  into  tho  sijcond 
jioints  and  toos  tior.  to  which  a  jioints  and 
toos  caj)  ot  .$3,000  ajijilios.  Son 

§  1020.43(o)(3)(i)(H).  Tlu!  allowahio  total 
jioints  and  toos  tor  this  loan  aro  .$3,000. 
nigardloss  ottho  total  loan  amount. 

iii.  A  covorod  transaction  with  a  loan 
amount  ot  $,30,000  tails  into  tho  third  jioints 
and  toos  tior,  to  which  a  jioints  and  toos  caji 
ot.3  jiorcont  ottho  total  loan  amount  ajijilios. 
Son  §  1021).43(o)(3)(i)((3.  Tlujrotoro.  it  tho 
calculation  mid(!r  commont  32(l))(4)(i)-1 
rosults  in  a  total  loan  amount  ot  $48,000, 
thon  tho  allowahio  total  jioints  and  to(!s  tor 
this  loan  aro  ,3  jiorccait  ot  $48,000.  or  $2,400. 

iv.  A  covor(!(l  transaction  with  a  loan 
ainount  ot  $1.3.000  tails  into  tho  lourth  jioints 
and  toi!s  tior,  to  which  a  jioints  and  toos  caji 
ot  $1,000  ajijilios.  Son  §  1020.43(o)(3)(i)(n). 
Tho  allowahio  total  jioints  and  toi!s  tor  this 
loan  aro  $1 .000.  rogardloss  ot  tho  total  loan 
amount. 

V.  A  covorod  transaction  with  a  loan 
amount  ot  $10,000  tails  into  tho  tillh  jioints 
and  toos  tior.  to  which  a  jioints  and  toos  caji 
ot8  jiorcont  ottho  total  loan  amount  ajijilios. 
Son  S  102(i.43(o)(3)(i)(F).  Thorotoro,  it  tho 
calculation  undi!r  commont  32(l))(4)(i)-l 
rosults  in  a  total  loan  amount  ot $7,000.  thon 


tho  allowahio  total  jioints  and  toos  tor  this 
loan  aro  8  jiiircont  ot  $7,000,  or  $.3()0. 

Pavnp,ia ph  43(oU3){ ii ). 

1.  Annual  adinslinoni  for  inflation.  Tho 
dollar  amounts,  including  tho  loan  amounts, 
in  S  102l).43(o)(3)(i)  will  ho  adjustod  annually 
on  lanuary  1  by  tho  annual  jKJrcontago 
chango  in  thoCilM-l)  that  was  in  othict  on  tho 
jinHXKling  )u'io  1-  Tho  IhinNiu  will  jiulilish 
adjnstnionts  attor  tho  jimo  tiguros  hocomo 
availahio  oach  yciar. 

4:i(ol(4l  Qaalifiod  moi'/gngo  dofiinrd — 
spociid  rnlos. 

1.  Ahornativo  dofinition.  .Suhjoct  to  tho 
sunsot  jirovidod  undor  §  102().43(o)(4)(iii). 

§  102(i.43(o)(4)  jirovidos  an  altcirnativo 
dotinition  otcjiialitiod  mortgago  to  tho 
dotinition  jirovidod  in  <?  102(i.43(o)(2).  To  ho 
a  (jualiluxl  mortgago  und(!r  S  102().43(o)(4). 
tho  croditor  must  satisly  tho  rocjuiromonts 
undor  §  1l)2(i.43(o)(2)(i  j  through  (iii).  in 
addition  to  hoing  ono  ot  tho  tvjios  ot  loans 
sjiocitiod  in  t?  102(i.43{o)(4)(ii)(A)  through  (E). 

2.  Tonnination  of  consorvatorship.  .Soction 
l()2(i.43(o)(4)(ii)(Aj  nKjuiros  that  a  covorod 
transaction  ho  oligihio  tor  jiurchaso  or 
guarantor!  Iiy  tho  F(!d(!ral  National  Mortgago 
Association  ("Fannie!  Mai!")  or  tlu!  l''(!d(!ral 
llonu!  Loan  Mortgago  (ioi  jioration  ("Fr(!ddi(! 
Mac")  (or  any  limit(!d-lit(!  r(!gulatory  (!ntitv 
sncc(!(!ding  tlu!  chart(!r  ot(!ithor)  oj)(!rating 
und(!r  tlu!  consorvatorshiji  or  r(!C(!iv(!r,shij)  ot 
lh(!  F(!doral  Housing  Financi!  Ag(!ncy 
jinrsuant  to  soction  13(i7  ol  tlu!  F(!d(!ral 
Ilousing  Ent(!rjiris(!.s  Financial  .Salotv  and 
.Soundnoss  Act  ot  l‘)<)2  (12  U..S.(:.  4817).  Tlu! 
sj)(!cial  rub!  nnd(!r  S  1()2(i.43((!)(4)(ii)(A)  do(!s 
not  ajijily  it  Fannii!  Mai!  or  l'’ro(l(lio  Mac  (or 
any  limitod-lilo  rogulatory  ontity  succooding 
tho  chartor  ot  oithor)  has  coasod  ojiorating 
undor  tho  consorvatorshiji  or  rocoivorshiji  ot 
tho  Fodoral  Ilousing  Financo  Agoncy.  For 
oxanijilo.  it  oithor  Fannio  Mao  or  Froddio  Mac 
(or  succooding  limitod-lilo  rogulatory  ontity) 
coasos  to  ojiorato  undor  tho  consorvatorshiji 
or  rocoivorshiji  ottho  Fodoral  Ilousing 
Financo  Agoncy.  1028.43((!)(4)(ii)(A)  would 
no  longor  ajijily  to  loans  oligihio  tor  jiurchaso 
or  guarantoo  by  that  ontity:  liowovor.  tho 
sjiocial  mil!  would  ho  availahio  tor  a  loan  that 
is  oligihio  tor  jiurchaso  or  guarantoo  by  tho 
othor  ontity  still  ojiorating  undor 
consorvatorshiji  or  rocoivorshiji. 

3.  Tiininf’.  Undor  S  l()28.43((!)(4)(iii),  tho 
dotinition  ot  ijualitiod  mortgago  undor 
jiaragrajih  ((!)(4)  ajijilios  only  to  loans 
consummatod  on  or  liotoro  )anuary  10.  2021. 
rogardloss  otwhothor  Fannio  Mao  or  Froddio 
Mac  (or  any  limilod-lito  rogulatory  ontitv 
succooding  tho  chartor  ot  oithor)  continnos  to 
ojiorato  undor  tho  consorvatorshiji  or 
rocoivorshiji  ottho  Fodoral  Ilousing  Financo 
Agoncy.  Accordingly,  (j  1 028.43((!)(4)  is 
availahio  only  tor  covorod  transactions 
consnmmatod  on  or  liotoro  tho  oarlior  ot 
oithor: 

i.  Tho  dato  Fannio  Mao  or  Froddio  Mac  (or 
any  limitod-lilo  rogulatory  ontity  succooding 
tho  chartor  ot  oithor),  rosjioctivolv.  coaso  to 
ojiorato  undor  tho  consorvatorshiji  or 
rocoivorshiji  ottho  Fodoral  Ilousing  Financo 
Agoncy  jinrsuant  to  soction  1387  ottho 
Fodoral  ilousing  Entoi  jirisos  Financial  Salotv 
and  .Soundnoss  Act  ot  11)1)2  (12  U..S.C;.  4817): 
or 

ii.  lanuarv  10.  2021,  as  jirovidod  hv 
§1028.43((!')(4)(iii). 


4.  Idigihlo  for  pnrehaso,  guarantoo.  or 
insnranco.  'I'o  satisly  1 028.43((!)(4)(ii),  a 
loan  nood  not  ho  actuallv  jiurchasod  or 
guarantood  hy  Fannio  Mao  or  Froddio  Mac  or 
insurod  or  guarantood  hy  tho  II. .S. 

Ilojiartmont  ot  I  lousing  and  lirhan 
Dovolojimont.  II..S.  Hojiartmont  ot  Votorans 
Attairs,  l)..S.  Dojiartmont  ot  Agriciilturo.  or 
Rural  I  lousing  .Sorvico.  Kathor. 

S  1028.43((!)(4)(ii)  roijuiros  only  that  tho  loan 
ho  oligihio  (/.i!..  moot  tho  critoria)  tor  such 
jiurchaso.  guarantoo,  or  insnranco.  For 
oxanijilo,  tor  jiurjiosos  ot  1  ()28.43((!)(4).  a 
croditor  is  not  roquirod  to  soil  a  loan  to 
Fannio  Mao  or  Froddio  Mac  (or  any  limitod- 
lilo  rogulatory  ontity  succooding  tho  chartor 
ot  oithor)  to  ho  a  qualitiod  mortgago: 
howovor,  tho  loan  must  ho  oligihio  tor 
jiurchaso  or  guarantoo  hy  Fannio  Mao  or 
Froddio  Mac  (or  any  limitod-lito  rogulatory 
ontity  succooding  tho  chartor  ot  oithor). 
including  salistying  any  roquiromonts 
rogarding  considoration  and  voril'ication  ot  a 
consumor's  incomo  or  assets,  crodit  history, 
and  doht-to-incomo  ratio  or  rosidual  incomo. 
To  dotorinino  oligihility.  a  croditor  may  roly 
on  an  undorwriting  rocommondation 
jirovidod  hy  Fannio  Mao  or  Froddio  Mac’s 
Aulomatod  Undorwriting  .Systoms  (Al).Ss)  or 
writton  gnido  in  olToct  at  tho  timo. 
Accordingly,  a  cin’orod  transaction  is  oligihio 
tor  jinrchaso  or  guarantoo  hy  Fannio  Mao  or 
Froddio  Mac  it: 

i.  Tho  loan  contorms  to  tho  standards  sot 
lorth  in  tho  Fannio  Mao  Singlo-Family 
.Soiling  Guido  or  tho  Froddio  Mac  .Singlo- 
Family  .Sollor/.Sorvicor  Guido:  or 

ii.  Tho  loan  rocoivos  ono  ottho  tollowing 
rocommondations  trom  tho  corrosjionding 
aiitomatod  undorwriting  svstom: 

A.  An  "Ajijirovo./Eligihlo” 
rocommondation  trom  Hosktoji  Undorwritor 
(1)1 1):  or 

H.  An  "Accojit  and  Eligihlo  to  Purchaso” 
rocommondation  trom  Loan  Prosjioctor  (LP). 

431  f)  lialloon-Paymont  (inalifiod  mortgagos 
nuido  hy  cortain  croditors. 

43(f)(  1 1  Exemption. 

Pamgraph  43ffl(  I  )(i]. 

I.  Satisfaction  of  (inalifiod  mortgago 
rocpiiromonts.  l.hiiior  §  1028.43(t)(l  )(i).  tor  a 
mortgago  that  jirovidos  tor  a  halloon  jiaymont 
to  ho  a  qualitiod  mortgago.  tho  mortgago  must 
satisly  tho  roquiromonts  tor  a  qualitiod 
mortgago  in  jiaragrajihs  ((!)(2)(i)(A).  ((!)(2)(ii), 
(iii).  and  (v).  Thorotoro,  a  covorod  transaction 
with  halloon  jiiivmont  torms  must  jirovido  tor 
rogular  jioriodic  jiaymonts  that  do  not  rosult 
in  an  incroaso  ottho  jirincijial  halanco. 
jinrsuant  to  l()28.43(o)(2)(i)(A):  must  havo  a 
loan  torm  that  duos  not  oxcood  30  voars, 
jinrsuant  to  S  1028.43((!)(2)(ii):  must  havo 
total  jioints  and  toos  that  do  not  oxcood 
Sjiocitiod  throsholds  jinrsuant  to 

1028.43((!)(2)(iii):  and  must  satisly  tho 
considoration  and  vorilication  roquiromonts 
in  S  1()28.43((!)(2)(v). 

Paragraph  43(111 1  If  ii). 

1.  Examplo.  Undor  §  1028. 43(t)(l)(ii),  ita 
qualitiod  mortgago  jirovidos  tor  a  halloon 
jiaymont,  Iho  croditor  must  dotorinino  that 
tho  consumor  is  ahio  to  inako  all  schodniod 
jiaymonts  undor  tho  legal  ohligation  othor 
than  tho  halloon  jiaymont.  For  oxanijilo. 
assumoa  loan  in  an  ainomit  ot  $201), ()()()  that 
has  a  tivo-yoar  loan  loriii,  hut  is  amortizod 
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()V(!r  30  yoiirs.  'I’lio  loan  a}>r(U!m(;nt  ])n)vi(l(!s 
tor  a  l'ix(!(l  intorosi  ralo  otfi  iionxiiil.  TIh!  loan 
(;onsuininal(!s  on  March  3.  2014.  and  Iho 
monthly  payment  ol  principal  and  intcirost 
sch(ulni(!d  for  llu;  first  five;  years  is  Sl.l')!), 
with  till!  first  monthly  payment  dne  on  April 
1. 2014.  The  balloon  pax’immt  of  .$187,308  is 
nupiirml  on  the  dm!  date  of  the  (iOth  monthlv 
])aym(!nt.  which  is  April  1. 201t).  The  loan 
can  h(!  a  (inalifiiul  mort”a}>e  if  tin!  cr(!ditor 
muh'rwriles  the  loan  using  the  scheduhid 
princi])ai  and  int(!rest  payment  of  .$1,109. 

])his  th(!  consumer's  monthlv  ])aym(!nt  for  all 
mortgag(!-relat(!d  obligations,  and  satisficis  the 
other  t:rit(!ria  set  forth  in  S  1020.43(1). 

2.  (jreditor's  (lalarnuiKition.  A  cniditor 
must  determine  that  the  consumer  is  able  to 
make  all  scluiduhid  ])ayments  other  than  the 
balloon  jjayment  to  satisfy  S  1020.43(f)(l)(ii). 
in  accordance  with  tlu!  higal  obligation, 
together  with  the  consumer's  monthly 
])aym(!nts  for  all  mortgage-rcilated  obligations 
and  excluding  the  balloon  payment,  to  meet 
th(!  re])aym(!nt  ability  r(!f|uirements  of 
§  1020.43(f)(1)(ii).  A  crciditor  satisfies 
S  lt)20.43(f)(l)(ii)  if  it  us(!s  the  maximum 
paym(!nt  in  the  payment  schedule,  excluding 
any  balloon  i)ayment,  to  determim!  if  the 
consimuir  has  the  ability  to  make  the 
sch(!dul(!d  ]3aym(!nts. 

Pai'd^’nipli  4:ilfl( l)(iii). 

1 .  Ddbl-lo-incomc  or  rosidiiol  income.  A 
cniditor  must  consider  and  verify  tlu! 
consumer's  monthly  deht-to-income  ratio  or 
nisidnal  inconu!  to  meet  the  re(|uin!ments  of 
§  l()2().43(f)(l  )(iii).  To  calculate  the 
consunuir’s  monthly  (hiht-to-income  or 
rcisidnal  income  for  ])ur])oses  of 
S  1  ()2(). 43(0(1  )(iii),  the  enulitor  may  rely  on 
the  dcifinitions  and  calculation  rnl(!s  in 
t?  1()2(i. 43(c)(7)  and  its  at:companying 
commentary,  lixciipt  for  the  calculation  rules 
for  a  consumer's  total  monthly  debt 
obligations  (which  is  a  com])on(!nt  of  debt-to- 
income  and  residual  income  nnd(!r 
§  l()28.43(t;)(7)).  Tor  purposes  of  calculating 
the  consunuir's  total  monthlv  debt 
obligations  under  (j  l()2().43(f)(l)(iii),  the 
creditor  must  calculate  the  monthly  payment 
on  the  covered  transaction  using  the  |)ayment 
calculation  rnhis  in  §  l()2(>.43(f)(l)(iv)(A), 
tog(!ther  with  all  mortgage-rcilated  obligations 
and  excluding  the  balloon  paynuiiit. 

Pomt’iaph  43(f)(  1  j(ivj. 

1.  Sclwchilcd  payinenis.  Under 

§  1()2().43(i’)(l)(iv)(A),  the  legal  obligation 
must  ])rovid(!  that  scluiduhid  |)ayments  must 
b(!  substantially  erpial  and  d(!termined  using 
an  amortization  period  that  does  not  exc:eed 
30  years,  balloon  payments  often  r(!sult  wluiii 
the  ])eriodic  j)ayment  would  fully  repay  the 
loan  amount  oidv  if  made  ovcir  some  period 
that  is  longer  than  the  loan  t(!rm.  Tor 
exami)le,  a  loan  term  of  10  years  with 
l)(!riodic  |)aym(!nts  hascul  on  an  amortizatir)n 
|)(!riod  of  20  years  would  riisult  in  a  balloon 
])aynu!nt  being  due  at  thc!  end  of  the  loan 
l(!rin.  Whatever  tlu!  loan  t(!rm.  IIk! 
amortization  ))eriod  u.sed  to  diittirmine  the 
scheduled  piiriodic;  payments  that  the 
consnm(!r  must  jjay  under  Ihc!  terms  of  the 
legal  obligation  may  not  exceed  30  years. 

2.  Snl)sl(intially  cqnol.  The  calculation  of 
payments  scheduled  by  the  legal  obligation 
under  §  1020.43(f)(l  )(iv)(A)  are  ixitpiinid  to 
residt  in  substantially  ecpial  amounts.  This 


means  that  the  sclnululed  payments  netid  to 
he  similar,  hut  luuid  not  he  (!(]ual.  Tor  further 
guidance!  on  substantially  ecpial  payments, 
see  comment  43(c)(.T)(i)— 4. 

3.  Interest-only  payments.  A  mortgage  that 
only  re()uires  the  payment  of  accrucid  interest 
each  month  does  not  meet  the  recpiirements 
of  4?102().43(f)(l)(iv)(A). 

Paragraph  4:i(lll  1  l(v). 

1.  Forward  eonnnitinents.  A  creditor  may 
make  a  mortgage!  loan  that  will  hc!  Iransf(!rr(!d 
or  .sold  to  a  ])urchas(!r  pursuant  to  an 
agre(!ni(!nt  that  has  h(!(!n  (!nt(!r(!d  into  at  or 
h(!fore  thc!  time!  the  transaction  is 
consnmmat(!d.  .Snc:h  an  agr(!(!m(!nt  is 
sometim(!s  known  as  a  “forward 
commitment.”  A  l)alloon-paym(!nt  mortgage 
that  will  hc!  accpiirc!!!  by  a  jnirchaser  pursuant 
to  a  forward  commitment  do(!s  not  satisfy  the 
r(!cpiir(!nu!nts  of  f?  102().43(f)(l)(v),  whether 
tlu!  forward  c.ommitm(!nt  provides  for  the 
|)nrchase  and  sale  of  the  sp(!cific  transaction 
or  for  the  ])nrchase  and  sale!  of  transaedions 
with  c(!rtain  prescrib(!d  cril(!ria  that  thc! 
transaction  meets.  Ilow(!ver,  a  jnirchase  and 
sale  of  a  l)aboon-pavm(!nt  (|nabfied  mortgage 
to  another  iJ(!rson  that  separately  m{!(!ts  the! 
r{!(]uir(!nu!nts  of  §  102().43(f)(l)(vi)  is 
]jermitl(!d.  Tor  (!xample:  assume!  a  ea'editor 
that  me!e!ts  the  re!epiire!me!nts  of 
S  102fi.43(f)(l )(vi)  makes  a  baboon-payment 
mortgage!  that  me!e!ts  the  re!cpnre!me!nts  of 
S  l()2(i.43(f)(l)(i)  through  (iv):  if  the!  halloon- 
pavment  mortgage  me!e!ts  the  purediasc! 
e:rite!ria  of  an  investor  with  whiedi  the!  creditor 
has  an  agre!e!me!nl  to  se!ll  sue:h  loans  after 
e:onsnnimation,  lhe!n  the!  halle)e)n-payme!nt 
mortgage  ele)e!s  not  mee!!  the!  definition  of  a 
epiabfie!el  mortgage  in  ae;e:e)relime:e!  with 
S  l()2().43(f)(1)(v).  llowewer.  if  the!  inve!Ste)r 
me!e!ts  the  re!epnreme!nt  oft?  1  ()2(i.43(f)(1  )(vi). 
the  balle)e)n-])aynie!nl  e|uabfie!el  mortgage 
re!tains  its  epiabfie!el  mortgage!  status. 

Paragraph  4:i(fll  t  ]{vi). 

1.  Creditor  qualifications.  Under 
§  l()20.43(f)(l)(vi).  to  make!  a  epialifie!d 
mortgage  that  i)re)viele!s  for  a  balloon 
peiyment.  the!  e:re!dite)r  must  satisfy  thre!e! 
ea'iteria  that  are!  also  recpiired  under 
§  102(i.3.5(h)(2)(iii)(A),  (B)  and  ((3.  which 
rexpiire; 

i.  During  the  pre!e:e!ebng  e:ale!nelar  ye!ar,  the! 
e:reeble)r  e!Xte!nele!el  over  ,$()  |je!re;e!nt  of  its  total 
first-lie!!!  e:ove!re!el  tra!isiie:lie)!!s,  as  ele!fi!ie!el  in 
t?  1()2(). 43(h)(1),  o!i  i)rope!rlie!S  that  are!  loe:ate!el 
i!i  e:ou!ilie!s  that  are  ele!sig!iate!el  either  "rnral” 
or  “u!iele!rse!rve!el,”  as  ele!fi!ie!el  in 
§  l()2(i.3.$(h)(2)(iv),  to  satisfy  the  re!ep!ire!!ne!!it 
of  §  l()2().3.T(b)(2)(iii)(A).  Tursuiieit  to 
§  102(i.3.'i(h)(2)(iv).  a  e:e)i!!ity  is  e:o!isiele!re!el  to 
he!  rural  if  it  is  !ie!ithe!r  i!i  ii  enetropolita!! 
sti!tistie:al  arene,  eior  a  enicropolita!!  statislieail 
iirea  aeljiie;e!!it  to  a  !!!e!tro])e)bta!!  statistieail 
are!a.  iis  those!  te!r!ns  lire  defined  by  the!  U..S. 
Offieu!  of  M;i!iage!!!!e!!it  a!iel  Budget.  A  e:e)i!!ity 
is  eioeisidered  to  he!  i!nelerse!rve!el  if  eio  enorc! 
tha!i  two  c.reubtors  exteeiel  covereul 
tni!isae;tie)!is  se!e:i!re!el  by  a  first  lie!!  five!  or 
!!iore!  time!s  i!i  thict  e:ou!ity  eherieig  a  eaileeidar 
veil!'.  The  Bureau  eleterenieies  aeieiually  whiedi 
e;oi!ntie!s  iei  the!  Ueiiteel  Stietes  are!  runil  or 
u!ule!rse!rve!el  aeiel  imhlishes  o!i  its  jiuhlie:  \Ve!h 
site  lists  of  those!  e:ou!itie!s  to  eeiahlc!  e:re!ditors 
to  detereeiieie!  whetlie!!'  they  eeieet  this 
e:rite!rie)n.  Thus,  for  e!xa!nple!,  if  a  e:re!ebte)r 
originated  90  first-be!!i  e:e)ve!re!el  tnensac.tioeis 


durieig  2013,  the  e;re!ebte)r  eneets  this  e!le!!ne!nt 
of  the  e!xe:e!ptie)!i  iei  2014  if  at  le!ast  40  of  those! 
tra!is;ie:tie)!is  are!  seeaereul  by  first  lieeis  oei 
pre)])e!rtie!s  loeaited  iei  oeic!  or  more  eaineities 
thiit  are!  oei  the  Bnre!im's  lists  for  2013. 

ii.  Deerieig  the!  |)re!e;e!eb!ig  e:ale!!iel;ir  year,  the! 
ea'editor  togetlu!!'  with  its  affiliiitees  originiite!el 
.300  or  fewe!!'  first-lien  e:e)ve!re!el  tra!isae;tio!is, 

<is  ele!fi!ie!el  by  (?  1020.43(1))(1 ).  to  satisfy  the 
re!epiire!!ne!!it  oft?  102().3.3(b)(2)(iii)(B). 

iii.  As  of  the  eeiel  of  the!  pre!e:e!eb!ig  eaeleeielar 
ye!cir,  the  e:re!ebte)r  had  total  asse!ts  that  do  eiot 
e!xea!e!el  the!  e:nrre!!it  asset  thre!shold 
e!st<ihbshe!d  by  the!  Bureau!,  to  .satisfy  the 
re!cp!ire!!ne!!it  of  §  1020.3.3(l))(2)(iii)(U).  Tor 
e:iile!!ielar  ye!ar  2013.  the  asse!t  thre!sholel  was 
.$2.000.0()0.000. 

43(f)(2)  Post-consnnnnation  transfer  of 
balloon-payment  qualified  inortga‘>e. 

1.  Ileqnireinent  to  bold  in  portfolio. 
(Creditors  ge!!U!rally  !m!st  hold  a  balloo!!- 
])ay!ne!!it  epialifieul  !ne)rtgage  i!i  portfolio  to 
!nai!itai!i  the  tnmsae:tio!i's  st;itus  as  a 
qualified  mortgage  U!!ele!r  §  102().43(l’)(l), 
suhje!ct  to  four  e!xe:e!|jtio!is.  Unle!ss  o!U!  of 
theesc!  exe:e!])tio!is  ap|)bi!s,  a  l)alloe)!i-])ay!ne!nt 
ep!abfie!el  !!ie)rtgage!  is  !U)  lemger  a  eiualified 
!nortgage!  u!ide!r  S  1020.43(f)(1)  one:e!  leegal  title 
to  the  eledit  ohligatio!!  is  sold.  as.sig!ie!el,  or 
othe!rwise!  tni!!sfe!rre!el  to  i!!ie)the!r  ])e!rso!i. 
Ace:e)reb!igly.  U!!le!ss  0!U!  of  the  e!xe:e!ptio!is 
a|)pbe!S.  the!  tra!isfe!re!e!  eaiulel  not  l)e!!ie!fit  fre)!n 
the!  pre!SU!!i|)tio!i  of  e:e)!!i|)ba!ie;e!  for  ep!abfie!el 
n!e)rtgage!s  U!iele!r  (?  1020.43(f)(1)  U!ile!ss  the! 
loii!i  also  !ne!t  the!  re!ep!ire!!ne!!its  of  a!ie)the!r 
epiiibfie!el  enorlgiige  ele!fi!ntie)!i. 

2.  Application  to  sid)se(pient  transferees. 
The!  e!xea!j)tio!is  eamtaieieel  iei  §  1 02(). 43(f)(2) 
ti|)ply  !!e)t  e)!!ly  to  aei  ieeitial  siile!.  assig!i!!ie!!it. 
or  otlic!!'  traeisfc!!'  by  the  origieiatieig  eae!ebtor 
hut  to  subseHiueeit  sale!s.  iissigeieneeits.  iinel 
otlu!!'  tni!isfe!rs  as  we!ll.  Tor  e!xa!!!ple!.  assu!!!e! 
(',re!ebtor  A  origi!!ate!s  a  ep!abfie!el  enortgage 
U!ieler  <?  1020.43(f)(1).  .Six  !!ie)!iths  after 
ca)!!SU!i!!niilie)!i,  (;re!ebte)r  A  sells  the!  eiiiielified 
enortgage  to  (’,re!ebte)r  B  pursuaeit  to 

§  1020.43(n(2)(ii)  and  the  loan  re!tiiins  its 
epii!bfie!el  enortgiige  status  he!e;ause!  Ure!ebte)r  B 
e:e)!n])be!s  with  the  lienits  o!!  ope!niting 
lireeloenieuieitly  iei  rieral  or  ueielerserved  are!as. 
asse!t  size,  aeiel  nnenher  of  traeisactioeis.  If 
Cre!ebte)r  B  sells  the  epialificKl  enortgage,  it  will 
lose  its  qualifieed  enortgage  status  ueidc!!' 

§  1020.43(0(1)  ueeleess  the  sale!  epeabfies  for 
oeic!  of  the  §  1020.43(0(2)  e!xe:e!i)lie)!is  for  sale!s 
threu!  or  eeiore  ye!ars  after  CKuisueeienatioei.  to 
aeiother  qieabfyieig  ieistitution,  as  re!cp!ire!el  by 
supervisory  aedioei.  or  ])ursuant  to  a  !!ie!rge!r 
or  acepeisitiem. 

Paragraph  4  3(f)( 2)(i). 

1.  Transfer  three  years  after 
consnnunation.  U!iele!r  (?  1O2O.43(0(2)(i).  if  ii 
halle)e)!i-p!iy!ne!!il  epeabbeKl  enorlgeige  leeielc!!' 

<?  1 02(). 43(0(1 )  is  sold,  assig!ie!el,  or  otherwise! 
tni!isfe!rre!el  lhre!e!  years  or  enorc!  iifter 
e;c)!isi!!!i!i!<itio!i.  the  biillooei  pieveeie!!!! 
eiucilified  enortgiige  re!tai!is  its  staties  iis  a 
ep!abfie!el  eeiortgage  i!!ule!r  (?  1020.43(f)(1) 
followieig  the!  sale!.  The!  trci!isfe!re!e!  !ie!e!el  eiol  be! 
eligible!  to  origiee.ite  ep!abfie!el  !ne)rlgage!s 
ueieler  §  1020.43(0(1  )(vi).  The  hallooei- 
payeneeit  ep!abfie!el  eeiortgage  will  eeontimie  to 
he  a  epiidifieed  mortgage  throughout  its  life, 
and  the  transfereu!,  and  any  suhseequenl 
li';msfe!ri!i!s.  may  invoke  the!  pre!sum|)tion  of 
e;om])bane:e!  for  epialified  mortgages  unele!r 
§  1020.43(f)(1). 


Federal  Register/ Vol.  78,  No.  20 / VVcidnesday,  )anuary  30,  201 3 /Rules  and  Regulations 


6619 


Pdidgraph  43(11(2)1  ii). 

1 .  I'rdnsfdr  la  dnollwr  (jUdlifyiiig  cmdiinr. 
Uiidor  S  l()2().4a(t)(2)(ii).  a  Ijailoon-payiiKMit 
<lualirH!d  inortgago  nndor  S  1()2(>. 43(0(1 )  may 
1)(!  sold.  assigiKid.  or  olhcrwiso  traiisidrrod  at 
any  limo  to  anollmr  crodilor  that  moots  tlio 
r(!{|uiromonts  ol  S  1  ()2t). 43(0(1  )(vi).  That 
soction  ro(iuir(!s  tliat  a  oroditor:  (1)  Oporatc; 
irrodominantly  in  a  niral  or  nndcirsorvtui  anvi 
dnring  tin;  pro(:(!din}>  cahmdar  yoar:  (2) 
during  tlio  prcicoding  calondar  yoar.  togotluir 
witli  all  alliliatos.  originatod  .^00  or  Itnviir 
lir.st-licm  covonid  transactions;  and  (3)  had 
total  assots  loss  than  S2  billion  (as  adjnstod 
tor  inllation)  at  tho  ond  ot  tlu;  |irocoding 
calondar  yctar.  A  halloon-])aymont  (|ualifi(!d 
mortgago  imdor  S  102(). 43(0(1 )  translorrod  to 
a  croditor  that  moots  th(!so  critoria  woidd 
rotain  its  (|naliiiod  mortgage!  status  ovon  it  it 
is  translorrod  loss  than  thnio  yenirs  attor 
c;onsummation. 

Pdidi’idph  4:i(f)(2l(iii). 

1.  Siipcn  isory  sdids.  Soction 
102().43(0(2)(iii)  lacilitatos  salos  that  aro 
dooimul  nocossarv  hy  suporvisorv  ag(!ncios  tt) 
rovivo  trouhlod  cniditors  and  rcisolvo  taihid 
creditors.  A  halloon-jraviiKint  c|ualiti(!d 
mortgago  undor  (j  l()2(i. 43(0(1)  retains  its 
(pialitiiid  mortgago  status  it  it  is  sold. 
assigiKHl.  or  olhcrwiso  translornid  to  anolluir 
|)orson  |)ursuant  to:  (1)  A  capital  riistoralion 
plan  or  other  action  undiir  12  1831o: 

(2)  tho  actions  or  instructions  otany  ireiison 
acting  as  conservator.  r(!C(!iv(!r.  or  hankrujilcv 
Irusloo;  (3)  an  order  ot  a  State!  e)r  Foeloral 
ge)ve!rnme!nl  age!ne:y  with  jurisdie:lie)n  te) 
e!xamine!  the  e:re!elileir  pursuant  le)  .Stale  e)r 
FeuleMal  law;  err  (4)  an  agre!e!me!nl  he!lwe!e!n  the! 
e:re!elite)r  anel  sue:h  an  age!ne:y.  .A  halleie)!!- 
])ayme!nt  e|ualitie!el  meerigage!  unele!r 
S  1()2(). 43(0(1)  that  is  se)lel.  assigne!el.  e)r 
eelhorwise!  Iranste!rre!el  unelor  lhe!se! 
e;ire:umslane:e!s  re!lains  its  epuditie!el  meerigage! 
status  re!garelle!ss  e)t  he)w  long  atle!r 
e:e)nsummatie)n  it  is  seelel  anel  n!gareile!ss  eetthc! 
size  e)r  eethor  e;harae;le!ristie;s  ot  tho  lrimste!re!e!. 
.Se!e:lie)n  1 02(i.43(0(2)(iii)  dejos  ne)t  ajrplv  lei 
Iranstors  elejiio  le)  e:e)m])lv  with  a  gonorallv 
a|)plie;ahle!  reigulalion  with  luturo  e!tie!e;t 
ele!signe!el  le)  im])le!me!nt.  inlorpre!!.  e)r 
j)re!se:ril)e!  law  e)r  i)e)lie:y  in  the!  al)se!ne;e!  e)ta 
sp))e:itie:  orele!!'  by  e)r  a  spe!e:itie;  agre!e!me!nl  with 
a  ge)ve!rnme!ntal  age!ne;y  ele!.se;ril)e!el  in 
S  1026.43(0(2)(iii)  elire!e;ling  tho  sale  e)tone!  e)r 
meero  epialitioel  me)rlgage!S  unele:r 
§  1()2(). 43(0(1)  he!lel  by  the  e:r(!elile)r  e)r  eeno  e)t 
the  e)the!r  e:ire:umstane:e!s  listoel  in 
§  1 1)211. 43(t)(2)(iii).  l’e)r  oxiunielo.  a  l)alle)e)n- 
paymenil  epialitioel  meertgago  unele!r 
S  102(1.43(0(1)  that  is  se)lel  pursuant  le)  a 
e;apilal  re!sle)ralie)n  plan  unele!r  12  IJ..S.(;. 
18310  we)uld  retain  its  status  as  a  epialitioel 
merrlgago  te)lle)wing  the!  sale.  llow(!ve!r.  it  the 
e:re!elile)r  simirly  eiherso  le)  se!ll  the  same! 
epialilioel  meertgago  as  emi!  way  le)  e:e)mply 
with  ge!ne!ral  re!gulalory  e;apital  re!epnre!me!nls 
in  the  al)se!ne:e!  ot  supe!rvise)ry  ai:lie)n  e)r 
agre!ome!nl  it  we)ulel  le)se!  its  status  as  a 
(pialifie!el  me)rlgage!  te)lle)wing  the!  sale  unless 
it  epialiti(!s  unelor  ane)the!r  ele!tinitie)n  e)t 
epialilie!el  meertgago. 

Pdidfiidph  43(fl(2j( iv). 

1.  Mdiffdis  dinl  dcxjiiisitions.  A  epialitie!el 
mortgage  unele!r  §  1020.43(0(1)  re!lains  its 
epialitioel  meirtgago  status  it  a  e;re!elile)r  merges 
with,  is  aexpiireul  by  aneilhor  iieirsem.  or 


ae:epiire!s  iineilhor  peir.sem  rogarelliiss  e)t 
whe!the!r  the  eireielileir  eir  its  sue:e:e!s.se)r  is 
eligible  le)  e)riginale!  neiw  l)alloe)n-paymonl 
epialitioel  meirtgageis  unelor  1020.43(t)(l) 
atte!!'  the!  meirgeir  or  ae:epiisilie)n.  However,  the 
e:re!elilor  eir  its  sue:e:e!sse)r  e:an  originate!  ne!w 
halloon-iiaymont  epialitioel  mortgages  uneleir 
§  1020.43(t)(l )  emly  it  it  e;e)m|)lie!s  with  all  eit 
the!  roeiiiireimonls  e)t(?  1020.43(0(1)  atleir  the! 
lueirge!!'  eir  ae:e|uisitie)n.  l''or  i!xam|)lo.  assume! 
a  small  e:r(!elile)r  that  originati!s  2.')0  tirst-lie!n 
e:e)ve!re!el  Iranseieiliems  exu:!)  yexir  anel  originates 
halle)on-i)aym(!nl  epialitioel  morigageis  unili!r 
§  1020.43(0(1)  is  ae:epiin!el  hy  a  largeir  e;ri:elite)r 
that  eiriginalos  10.000  tirst-lion  e:ovoroel 
transae:tie)ns  e!ae;h  yoar.  Feilleiwing  the! 
ae:e]uisition.  the  small  e;re!elite)r  wemie)  ne) 
lemgeir  ho  able  te)  e)riginate!  l)alle)e)n-j)ayme!nl 
epialitieiel  me)rtgagos  l)oe:ause!.  te)g(!lhe!r  with  its 
ainiiateis.  it  woulel  e)riginale!  me)re!  than  ,^00 
tirst-lion  e:e)ve!re!el  transae;lie)ns  eiaeih  voiir. 
Herweivor.  the  halloe)n-i)aymont  epialitioel 
meirigagos  originatoel  by  the!  small  eaxielileir 
heiteiro  the  aexjuisiliem  wenilel  retain  iheiir 
epialitieiel  meirigage!  status. 

43(<>j  PivpaynwiU  pciidllids. 

43(>>l(2l  Limits  on  pivpdvmant  paiuillios. 

1.  Mdximnm  pnriod  diul  dinoniU.  .Se)e:lion 
1020.43(g)(2)  ostahlisheis  the!  maximum 
])orie)el  eluring  whie;h  a  i)ri!paymonl  penally 
may  ho  imposeiel  anel  the!  maximum  amemnt 
e)t  the!  ])re!payme!nl  ])e!nallv.  A  e:e)ve!re!il 
transae;lie)n  mav  ineiluele!  a  |)ropavmonl 
lieinally  that  may  he!  imj)e)si!el  eluring  a  sheirti!!' 
pe!rie)el  eir  in  a  lower  amemnt  than  provideiel 
nnele!!'  1020.43(g)(2).  For  eixamplo.  a  eaiveiroel 
Iransaeliem  may  ine:luelo  a  iireipaymeinl 
peinally  that  may  he!  impe)se!el  tor  Iwei  yi!ars 
atlor  e:e)nsum)nalie)n  anel  that  eupials  1  pe!re:onl 
otllu!  amount  ))re!paiel  in  i!ae:h  eitiheise!  two 
yeiars. 

43(gl(3l  Allanuilivo  offnr  nupdrod. 

Pdidgidplt  43(g)(3)( i ). 

1.  Sdino  typo  of  inlorosi  roto.  Unile!r 
t}  1020.43(gj(3)(i).  it  a  e:ri!elite)r  otliers  a 
e;e)nsume!r  a  e:e)ve!re!el  lransae:lie)n  with  a 
liropaymoni  penally,  the!  croeliteir  must  eittor 
the  e;e)nsume!r  an  alternative  e:e)V(!re!il 
transae:lion  without  a  ])re!])ayme!nl  pe!nally 
anel  with  an  annual  pe!ri:e!nlage!  rate  that 
e;anne)t  ine:re!ase!  atte!r  e:e)nsummatie)n.  llneli!r 
§  1020.43(g)(3)(i).  it  the  e;e)ve!re!el  transae:lion 
with  a  propayme!!)!  penally  is  a  tixe!el-rali! 
meirtgago,  as  elotinoel  in  §  1020.18(s)(7)(iii), 
the!!)  the  alleirnalivo  e;ove!re!el  lran.sae;lie)n 
withemt  a  iiropaymoni  peinally  must  alsei  he! 
a  tixe!el-rate!  meirtgago.  Likewise!,  it  the 
e:e)ve!re!el  Iransaeitiem  with  a  ])re!i)ayme!nt 
])e!nalty  is  a  sle!p-rate!  meirtgage!,  as  ele!tine!el  in 
S  1020.18(s)(7)(ii).  then  the!  allornalivo 
e:e)ve!re!el  lransae:lie)n  withemt  a  j)re!])aymi!nl 
])e!nallv  must  alsei  ho  a  sle!])-nile!  meirtgago. 

Pdidgroph  43(f>l(3)(iv). 

1.  Points  ond  fnos.  Wheilheir  or  not  an 
altornalivo  e;e)ve!re!el  lransae:lie)n  without  a 
preipaymont  |)omilty  salistios  Ihei  ])oints  anel 
teios  e:e)nelilie)ns  teir  a  epialitieiel  meirtgago  is 
eloleirmineiel  haseiel  em  the  inteirmalion  known 
to  the  e:roelile)r  at  the!  lime  the!  creielilor  eitteirs 
the  e:onsume!r  the  lransae:lie)n.  At  the  lime  a 
eireielilor  eitteirs  a  eionsumor  an  alternative! 
eieiveirod  transaeiliem  withemt  a  pre!])aymonl 
pemally  unelor  S  1020.43(g)(3),  the  eireielitor 
may  know  the  amemnt  eitseimo,  hut  neil  all. 
e)t  the!  peiinis  anel  toeis  that  will  ho  ediargoel  tor 
the  transaeitiem.  Feir  eixanpilo,  a  eiroeliteir  mav 


not  know  that  a  eiemsumor  inteinels  tei  buy 
singlei-promium  croelit  imeimpleiymont 
insurance.  whie:h  woulel  ho  ine;hieloel  in  the 
|)oinls  anel  toeis  teir  the  eieiveiroel  transaeiliem. 

'I'he!  peiints  anel  teios  e.emeliliein  undeir 
S  1020.43(g)(3)(iv)  is  salistioel  it  a  eaeielilor 
reiasoiiiihly  heilieiveis.  hasoel  em  inlormatiein 
known  tei  Ihei  i;ri!elitor  at  the  liinei  the  eitteir  is 
maelei.  that  Ihei  amemnt  ol  iioints  anel  teios  to 
1)0  e:hargoel  tor  an  allornalivo  eieivoreiel 
Iransaeitiem  withemt  a  preiiiavmoni  penally 
will  hei  loss  than  eir  eiepial  lei  the  amemnt  eit 
|)e)inls  anel  loos  alloweiel  Ibr  a  epialitieiel 
meirtgagei  unelor  S  1 020.43(e!)(2)(iii). 

I^nxiomph  43(^)(3}(v]. 

1.  Transdctions  (or  which  the  consumer 
likely  qiidlifies.  Unelor  S  1020.43(g)(3)(v),  thei 
alternative!  eiovoreiel  transaeitiein  withemt  a 
])re!])ayme!nl  penalty  the  eii'eielileir  must  eittor 
unelor  S  102('). 43(g)(3)  must  ho  a  transactiem 
teir  whie:h  the  eiroeliteir  has  a  goeiel  laith  heiliot 
the!  eionsumeir  likeily  epialitios.  Feir  oxainjile!, 
assume  Ihei  eireielilor  has  a  geieiel  tailh  heiliot 
the  eiemsumor  c:an  atteirel  monthly  jiaymeints 
ot  up  tei  .S800.  It  the  eiroelileir  eittors  the 
eiemsumeir  ii  lixeel-ratei  meirtgago  with  a 
])re!payme!nl  pemalty  teir  which  meinthly 
p.'iymonts  arei  .S7()()  and  an  cdlornativo 
eieiveireiel  Iransaeitiein  withemt  ;i  preijiiivinonl 
peimilly  Ibr  whie:h  meinthly  piiymonts  eirei 
.soot),  the  reiepiiromeinls  e)t(?  1  ()20.43(g)(3)(v) 
;ire!  neit  meil.  Thei  eiroelileir's  lieiliot  thiil  the 
eiemsumor  likeily  epialitios  tor  the  eieiveireiei 
Inmsiieitiem  withemt  a  propaymeinl  iieinalty 
shemlel  liei  haseiel  em  Ihei  inibrmaliein  kneiwn 
tei  the!  eireielilor  at  Ihei  limei  Ihei  eireieliteir  eitteirs 
the!  trimsae:liein.  In  making  this 
eleileirminatiem.  Ihei  eireielileir  may  roly  em 
inlbrimitiem  jireivieleiel  hy  Ihei  eieinsumeir.  eivein 
it  the!  inibrmatiem  suliseiepieintly  is 
eleiteirmineiel  tei  liei  iniieieiuratei. 

43(‘’)(4)  Offer  throiifih  o  meir/geigo  broker. 

1.  Hate  sheet,  llneleir  §  1()2(i. 43(g)(4).  whorei 
the  e'.reieliteir  eitteirs  eieivoreiel  transactieins  with 
a  ])re!])ayme!nl  ]ie!nally  tei  eieinsumeirs  Ihremgh 
a  meirtgago  lireikor.  as  elotineiel  in 

§  l()2().3()(a)(2),  the!  eireielileir  must  jirosont  the 
meirtgagei  hreike!!'  an  alteirnalivo  eieivoreiel 
transaction  that  salistios  the  reiepiiromeints  eit 
§  102(). 43(g)(3).  ta'oelileirs  mav  e:e)m))lv  with 
this  reiepiireimont  hy  ])re)vieling  a  rate  shoot  to 
the  meirtgago  hreikor  that  slaleis  the  terms  eit 
sue:h  ;m  allornativo  eieivoroel  lran.sae;liem 
withemt  a  ])ro]iavmonl  jionallv. 

2.  Alternative  to  creditor's  offer.  Seieiliein 
l()2r).43(g)(4)(ii)  reiepiireis  that  the  eireielileir 
preivielo.  hy  agreiomont,  tor  the  mortgage! 
hreikeir  lei  jiroseinl  the  eieinsumeir  an  alteirnativei 
eieiveireiel  Iransaeitiein  that  seitislieis  the 
reieiuireinuinls  eit??  1028. 43(g)(3)  eitteireiel  hy 
eiilhor  the  eaeielileir  or  by  emeithor  eaoelileir.  it 
the  eilheir  ea'oelileir  eitteirs  a  e.eivoreiel  Inmsaerlion 
with  a  leiwor  inleireisl  ratei  eir  a  leiweir  leilal 
eleillar  amemnt  eit  eliseiemni  points  anel 
eiriginatiem  peiints  eir  teieis.  Thei  agreiomont 
may  preivielei  Ibr  the!  meirtgago  hreikor  lei 
jireiseinl  heith  the  eiroeliteir's  eieiveireiel 
transae:tion  anel  an  allornalivo  eieiveiroel 
Inmsaeiliein  eittoreiel  liy  aneilhor  eireieliteir  with 

a  leiwor  inleireisl  ratei  or  a  leiweir  leital  eleilhir 
amount  eit  eiriginatiem  elise:ounl  ]ieiints  anel 
peiints  eir  teios.  .Soei  eieimmont  3{i(e!)(3)-3  Ibr 
guielaneiei  in  eleilormining  whie:h  steiji-ralo 
meirtgeigei  has  a  leiwor  intorosi  ratei. 

3.  Afireement .  'rho  eireielileir's  agreieimeinl 
with  a  meirtgago  hreikor  ibr  jmrposos  eit 
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§  102().43({>)(4)  may  lx;  ))arl  of  another 
agrcuMiiont  willi  Iho  mortgage)  l)rok()r,  for 
()xam])l(),  a  i:omp()nsation  agroomonl.  Thus, 
llu)  crodilf)!’  nood  not  ontor  into  a  si)i)arat() 
agroomonl  witli  llio  morlgago  lerokor  with 
ros])0(:t  to  oaoh  covorod  transaction  will)  a 
pro])aymont  ponalty. 

43(}’)(5)  (hvdilor  tluii  is  a  loan  originntor. 

1.  Loon  origiiuilor.  I'lio  dofinition  of  “loan 
originator"  in  §  102().3t)(a)(l)  a])plios  for 
l)uri)osos  off?  l()2().43(g)(.')).  Thus,  a  loan 
originator  includos  any  crodilor  that  salisfios 
Iho  dofinition  of  loan  originator  hut  makos 
uso  of  “lahlo-funding”  by  a  third  jjarty.  Soo 
connnoni  3()(a)-1.i  and  ii. 


2.  Lownr  intorcsl  rota.  Undor 
f?  l()2().43(g)(.3),  a  croditor  that  is  a  loan 
originator  must  prosoni  an  allorualivo 
covorod  transaction  without  a  j)ro])aymonl 
ponalty  that  salisfios  tho  ro(|uiromonls  of 
f?  ll)2ti. 43(g)(3)  offorod  hy  oilhor  tho  assignoo 
for  Iho  covorod  transaction  or  another  person, 
if  that  other  ])orson  offers  a  transaction  with 
a  lower  inlorosi  rate  or  a  lower  total  dollar 
amount  of  origination  points  or  loos  or 
discount  points.  .See  comment  3()(o)(3)-3  for 
guidance  in  dolormining  which  slop-rale 
mortgage  has  a  lower  interest  rale. 

43(1})  Evasion:  open-and  cradil. 


1.  Snhjact  to  closad-ond  civdil  rales.  Whore 
a  croditor  documents  a  loan  as  open-end 
credit  hut  tho  features  and  terms,  or  other 
circumstances,  demonstrate  that  the  loan 
does  not  meet  the  definition  of  open-end 
credit  in  f?  l()2B.2(a)(2l)).  the  loan  is  subject 
to  the  rules  for  closed-end  credit,  including 
§  H)2().43. 

Dated;  lanuary  It).  2013. 

Richard  (iordray, 

Director,  linrean  of  (ionsniner  Fin(nn:i(d 
Protection. 

|I'R  Doc.  2lU3-0073(i  Kited  11;15  ami 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12  CFR  Part  1026 

[Docket  No.  CFPB-201 3-0002] 

RIN  3170-AA34 

Ability  To  Repay  Standards  Under  the 
Truth  in  Lending  Act  (Regulation  Z) 

AGENCY:  Ouroaii  ol  C'onsuiner  Financial 
Protection. 

ACTION:  Proposed  rule  with  request  for 
public  comment. 

SUMMARY:  The  Bureau  of  (Consumer 
Financial  Protection  (Bureau)  is 
proposing  to  amend  Regulation  Z, 
which  implements  the  Truth  in  Lending 
Act  (TILA).  This  jjrojjo.sal  is  related  to 
a  final  rule  jjuhli.shed  elsewhere  in 
today’s  F’ederal  Register.  That  final  rule 
implements  sections  1411,  1412,  and 
1414  of  the  Dodd-Frank  Wall  Street 
Reform  and  Consumer  Protection  Act 
(Dodd-Frank  Act),  which  creates  new 
TILA  section  12‘)C.  Among  other  things, 
the  Dodd-Frank  Act  reciuires  creditors  to 
make  a  reasonable,  good  faith 
determination  of  a  consumer’s  ability  to 
re]iay  any  consumer  credit  transaction 
.secured  by  a  dwelling  (excluding  an 
o])en-end  credit  plan,  timeshare  ])lan. 
n!V(!rs(!  mortgage,  or  temporary  loan) 
and  establishes  certain  ])rotections  from 
liability  under  this  requirement  for 
“(]ualiiied  mortgages.”  Tin;  Bureau  is 
pro])osing  certain  amendments  to  the 
final  rule  implementing  the.se 
re(iuirements.  including  exemptions  for 
certain  nonprofit  creditors  ami  certain 
homeowner.ship  stabilization  j)rogram.s 
and  an  additional  definition  of  a 
qualified  mortgage  for  certain  loans 
made  and  held  in  portfolio  by  .small 
creditors.  The  Bureau  is  also  seeking 
feedhac:k  on  whether  additional 
clarification  is  needed  njgarding  the 
inclusion  of  loan  originator 
compensation  in  the  jmints  and  fees 
calculation. 

DATES:  (k)nnnents  must  he  received  on 
or  before  February  25,  201 3,  except  that 
comments  on  the  Pa])erwork  Reduction 
Act  analysis  in  |)art  Vlll  of  this  Federal 
Register  notice  must  he  r(;ceiv(!d  on  or 
before  March  1 , 2013. 

ADDRESSES:  You  may  submit  comments, 
identified  hv  Doc:ket  No.  (:FPB-2013- 
0002  or  RIN  3170-AA34.  by  any  of  the 
following  methods: 

•  Electronic:  http:// 

WWW. reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail/Hand  Delivery/Courier: 
Monica  Jackson.  Office  of  the  Executive 
Secretary,  Consumer  Financial 


Protection  Bureau,  1700  C  Street  NW., 
Washington,  DC  20552. 

Instructions:  AW  submissions  should 
incliuh;  the  agency  name  and  docket 
number  or  Regulatory  Information 
Number  (RIN)  for  this  ruhnnaking. 
Becau.se  i)aper  mail  in  the  Washington, 
D(]  area  and  at  the  Bureau  is  subject  to 
delay,  commenters  are  encouraged  to 
submit  comments  electronically.  In 
general,  all  comments  received  will  he 
po.sted  without  change  to  http:// 
www.regidations.gov.  In  addition, 
comments  will  he  available  for  public 
inspection  and  co])ying  at  1700  C  Street 
N\V.,  Washington,  DC  20552,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  5  i).m.  Eastern  Time.  You  can 
make  an  appointment  to  inspect  the 
documents  hv  telephoning  (202)  43.5- 
7275. 

All  comments,  including  attachments 
and  other  supporting  materials,  will 
become  part  of  the  public  record  and 
subject  to  jnihlic  di.sclosure.  Sensitive 
])er.sonal  information,  such  as  account 
numhers  or  Social  Security  numhers, 
should  not  be  included.  Comments  will 
not  he  edited  to  remove  any  identifying 
or  contact  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  B.  Kozina,  Eamonn  K.  Moran,  or 
Priscilla  Walton-Fein,  Coun.sels; 

Thomas  J.  Kearney  or  Mark  Morelli, 
Senior  Counsels;  or  Sle])hen  Shin, 
Managing  Coun.sel,  Office  of 
Regulations,  at  (202)  435-7700. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Proposed  Rule 

As  discussed  in  detail  under  part  II 
below,  .sections  1411,  1412,  and  1414  of 
the  Dodd-Frank  Act  created  new  TILA 
section  129C.  which  establishes,  among 
other  things,  new  ahility-to-repay 
requirements.  The  Bureau  is  adopting 
final  rules  implementing  these  ahility- 
to-repay  recjuirements  in  a  rule 
publi.shed  eksewhere  in  today’s  Federal 
Register  (the  Bureau’s  2013  ATR  Final 
Rule).  The  Bureau  believes  that  several 
exemptions  and  modifications  to  the 
al)ility-to-re])ay  recpiirements  may  he 
aj)propriate.  The  Bureau  is  also 
proposing  two  alternative  comments 
intended  to  clarify  the  calculation  of 
jioints  and  fees  in  a  tran.saction 
involving  loan  originator  compensation. 
Acc:ordingly,  the  Bureau  .solicits 
feedback  regarding  these  exemptions 
and  modifications. 

A.  Proposed  Exemption  for  Credit 
Extended  Pnrsnant  to  a  Coinnmnity- 
Eocused  Lending  Program 

The  Bureau  is  projjosing  to  exeuqit  an 
extension  of  credit  made  pursuant  to  a 
jirogram  administered  by  a  housing 


finance  agency  (UFA)  from  the  ahility- 
to-re])ay  re(|nirements.  The  Bureau 
believes  that  this  exemj)tion  may  he 
necessary  to  jireserve  access  to  credit  for 
low-  to  moderate-income  (LMl) 
consumers.  The  Bureau  is  concerned 
that  the  al)ility-to-re])ay  requirements 
may  undermine  the  underwriting 
re(|uirements  of  these  programs.  For 
examjile,  the  ahility-to-repay  i)rovi.sions 
may  reciuire  consideration  of 
underwriting  factors  that  are  not 
required  under  UFA  programs,  such  as 
the  consumer’s  credit  history.  The 
Bureau  is  also  concerned  that  the 
ahility-to-repay  requirements  may  affect 
the  ability  of  HFAs  to  offer  extensions 
of  credit  customized  to  meet  the  needs 
of  LMI  consumers  while  promoting 
long-term  housing  stability. 

Furthermore,  the  Bureau  is  concerned 
that  the  costs  of  implementing  and 
complying  with  the  ahility-to-rej)ay 
reciuirements  would  result  in  a  severe 
c.urtailment  of  the  credit  offered  under 
the.se  programs.  The  j)ro])o.sed 
exemption  related  to  HFAs  is  di.scnssed 
in  more  detail  below  in  the  .section-hy- 
.section  analysis  of  §  l()2B.43(a)(3)(iv). 

The  Bureau  is  also  projiosing  to 
exempt  an  extension  of  credit  made  by 
certain  types  of  nonprofit  creditors  from 
the  ahility-to-re])ay  retiuirements. 
(keditors  designated  by  the  U.S. 
Department  of  the  Treasury  as 
(Community  Development  Financial 
Institutions  and  creditors  designated  by 
the  U.S.  Department  of  Housing  and 
Urban  Development  as  either  a 
Uomnnmity  Housing  Development 
Organization  or  a  Downpavment 
A.ssistance  Provider  of  Secondary 
Financing  are  included  in  this  proposed 
exemption.  The  propo.sal  also  exempts 
creditors  designated  as  nonprofit 
organizations  under  section  50 1(c)(3)  of 
the  Internal  Revenue  Code,  provided 
that  the  extension  of  credit  is  to  a 
consumer  with  income  that  does  not 
exceed  the  qualifying  limit  for  moderate 
income  families  as  estahli.shed  pursuant 
to  section  8  of  the  United  States 
Housing  Act  of  1937,  that  during  the 
calendar  year  preceding  receipt  of  the 
consumer’s  application  the  creditor 
extended  credit  no  more  than  100  times, 
and  only  to  consumers  with  income  that 
did  not  exceed  the  above  (|ualifying 
limit,  and  that  the  creditor  determines, 
in  accordance  with  written  ])rocedure.s, 
that  the  c:on.sumer  has  a  reasonable 
ability  to  repay  the  extension  of  credit. 
The  Bureau  is  concerned  that  nonprofit 
creditors  may  not  have  the  resources  to 
implement  and  comjily  with  the  ahility- 
to-rej)ay  recjuirements,  and  may  he 
forced  to  cease  or  severely  limit 
extending  credit  to  LMl  consumers. 
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which  woidd  result  in  the  denial  of 
responsible,  affordable  mortgage  credit. 
However,  to  puivent  circumvention  of 
TILA,  the  Bureau  believes  that  this 
exemption  should  he  limited  to  the 
nonj)rofit  creditors  identified  above. 

The  proj)os(;d  exemption  relatcul  to 
the.se  nonprofit  creditors  is  discussed  in 
more  detail  below  in  the  section-hy- 
section  analysis  of  §  l()2(i.43(a)(3)(v). 

B.  PropoHt^d  Bxmiiption  for  Credit 
Extended  Pursuant  to  u  Hoineownership 
Stuhilizution  and  Foreclosure 
Prevention  Prop^ruin,  Federal  Agency 
Befinuncing  Program,  or  GSF 
Befinuncing  Program 

The  Bureau  is  proposing  to  exemjjt  an 
extension  of  credit  made  j)ursuant  to  an 
Emergency  Economic  Stabilization  Act 
(EES A)  program,  such  as  extensions  of 
credit  made  j)ursuant  to  a  State  Hardest 
Hit  Fund  (HHF)  program,  from  the 
al)ility-to-rej)ay  requirements.  The 
Bureau  believes  that  this  exemption 
may  he  necessary  to  preserve  access  to 
credit.  The  Bureau  is  concerned  that 
nupiiring  credit  extended  pursuant  to 
these  jjrograms  to  comply  with  the 
ahility-to-repay  provisions  mav 
unnecessarily  interfere  with  the.se 
programs’  uni(]ue  underwriting 
reepiirements,  which  would  make  it 
more  difficult  for  many  consumers  to 
(jualify  for  assistance  and  increase  the 
cost  of  credit  for  those  who  do.  thereby 
impacting  the  availability  of  credit  for 
these  at-risk  consumers.  Further,  the 
Bureau  is  concerned  that  creditors  mav 
elect  not  to  j)artici])ate  in  these 
programs,  rather  than  investing 
resources  complying  with  the 
nupiirements  of  l)oth  homeownershi]) 
.stabilization  ])rogram.s  and  the  abilitv- 
to-repay  recjuirements.  which  would 
frustrate  efforts  to  ameliorate  the  effects 
of  the  financial  crisis  and  disrupt  the 
financial  market  for  consumers  at  risk  of 
foreclosure  or  default,  thereby  harming 
those  in  need  of  the  assistance  provideil 
under  these  programs.  The  propos(;d 
exemjjtion  related  to  these  emergency 
j)rograms  is  discussed  in  more  detail 
l)elow  in  the  section-hy-.section  analvsis 
of§l()2(>.43(a)(3)(vi).  ' 

The  Bureau  is  proposing  to  exemj)t 
from  the  ahility-to-repay  requirements  a 
refinancing  that  is  eligible  to  he  insured, 
guaranteed,  or  made  j)ursuant  to  a 
])rogram  administ(;red  by  the  F(;deral 
Housing  Admini.stration,  U.S. 
D(!])artment  of  Veterans  Affairs,  or  the 
U.S.  Department  of  Agriculture.  The 
l)roj)o.s(;d  exenqjtion  is  available  onlv 
until  the  Federal  agency  administering 
the  program  under  which  the  extension 
of  credit  is  eligible  to  he  insured, 
guaranteed,  or  made  prescribes  rules 
pursuant  to  section  129C{a)(5)  or 


129(](h)(3)(B)(ii)  of  TILA.  The  Bureau 
hedieves  that  this  exemjjtion  is 
iHices.sary  to  prescu  ve  access  to  cnidit. 

The  f’ederal  agencies  described  aliove 
have  not  yet  j)re.scril)ed  rules  related  to 
the  al)ility-to-rej)ay  n!(]uirements  for 
refinances,  jmrsuant  to  TILA  section 
129(Xu)(>'i).  or  the  definition  of  (lualified 
mortgage,  j)ursuant  to  TILA  .section 
1 29(Xh)(3)(B)(ii).  The  Bureau  is 
concerned  that  the  al)ility-to-re|)ay 
provisions  would  nnneces.sarily 
interfere  with  recpiirements  of  these 
F(;deral  agency  refinance  j)rograms, 
which  would  make  it  more  tlifficull  for 
many  consumers  to  cpialify  for  the.se 
jjrograms  and  increase  the  cost  of  credit 
for  those  who  do,  then;hy  constraining 
the  availability  of  responsible, 
affordable  credit  for  cxmsumers.  'I’he 
proj)osed  exemption  related  to  these 
Federal  agencies  is  discn.ssed  in  more 
detail  below  in  the  .section-hv-section 
analysis  of  §  l()2(i.43(a)(3)(vii). 

The  Bureau  is  proposing  to  exempt  an 
extension  of  credit  that  is  a  refinancing 
that  is  eligible  to  h(!  purcha.stid  or 
guaranteed  by  the  Federal  National 
Mortgage  A.ssociation  (Fannie  Mae)  or 
tlu;  I’^ederal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectivelv, 
the  (LSEs)  from  the  al)ility-to-n;pay 
recpiirements.  This  proposed  exemption 
only  aj)j)lies  if: 

•  The  refinancing  is  made  pursuant  to 
an  eligible  targeted  refinancing  program, 
as  defined  under  regulations 
promulgated  by  the  Fedcual  Housing 
Finance  Agency: 

•  .Such  entities  are  operating  under 
the  conservatorship  or  receivershij)  of 
the  Federal  Housing  Finance  Agencv  on 
the  date  the  refinancing  is 
consummated; 

•  The  exi.sting  obligation  satisfied  and 
replac.(;d  by  the  refinancing  is  owned  by 
Fannie  Mae  or  P'reddie  Mac; 

•  The  existing  obligation  satisfied  and 
rejjlaced  by  the  refinancing  was  not 
consummated  on  or  after  Jamiarv  10. 
2014;  and 

•  The  refinancing  is  not 
consummated  on  or  after  Jamiarv  10, 
2021. 

The  Bureau  is  concerned  that  the 
al)ility-to-rej)ay  retpiirements  mav  add 
imneces.sary  additional  co.sts  and  mav 
cause  needle.ss  delays  for  distres.sed 
consumers  whose  current  mortgage 
obligations  are  owned  by  Fannie  Mae  or 
Freddie  Mac  and  who  seek  refinancings 
jiiirsuant  to  these  eligible  targeted 
refinancing  jirograms.  I’lie  proj)f)sed 
exemj)tion  relatecl  to  these  G.SE 
refinancing  jirograms  is  discu.s.sed  in 
more  detail  below  in  the  section-hy- 
section  analy.sis  of  §  1020.43(a)(3)(viii). 


C.  Loans  Held  in  Portfolio  by  Small 
Creditors 

The  2013  A'l'R  Final  Rule  defines 
three  categories  of  cpialified  mortgages. 
Qualified  mortgages  are  jirovided  either 
a  conclusive  or  rebuttable  presumption 
of  compliance  with  the  recjuirement  that 
creditors  make  a  reasonable,  good  faith 
determination  of  a  consumer's  ability  to 
re])ay  before  originating  a  mortgage 
loan.  The  Bureau  is  jirojiosing  to  define 
a  new,  fourth  category  of  qualified 
mortgages. 

The  pro])osed  new  category  would 
include  certain  loans  originated  by 
small  creditors  '  that: 

•  I  lave  total  assets  of  .$2  billion  or 
less  at  the  end  of  the  j)revious  calendar 
year:  and 

•  Together  with  all  affiliates, 
originated  .'iOO  or  fewer  first-lien 
covered  transactions  during  the 
j)revioiis  calendar  year. 

The  projjosed  new  category  would 
include  only  loans  held  in  jiortfolio  hv 
tluj.se  creditors.  Therefore,  if  a  creditor 
agreed  prior  to  consummation  to  .sell  a 
loan,  that  loan  would  not  he  a  (jualified 
mortgage  under  the  jjropo.sed  definition. 
.Such  loans  oftcm  are  described  as  being 
subject  to  a  “forward  commitment.”  The 
rule  would  jjrovide  an  excejition  that 
would  allow  forward  commitments  to 
.sell  to  a  creditor  that  akso  meets  the 
limits  on  asset  size  and  number  of  first- 
lien  covered  transactions.  To  j)revent 
evasion,  a  loan  in  the  pro])o.sed  new 
category  would  lose  its  status  as  a 
qualified  mortgage  if  it  is  held  in 
portfolio  for  less  than  three  years  after 
consummation,  with  certain  excejUions. 

The  loan  also  woidd  have  to  conform 
to  all  of  the  requirements  under  the 
general  definition  of  a  (jualified 
mortgage  excejit  the  43  percent  limit  on 
monthly  deht-to-income  ratio.  In  other 
words,  the  loan  could  not  have: 

•  Ncjgative-amortization,  interest- 
only,  or  balloon-jjayment  features; 

•  A  term  longer  than  30  y(!ars;  and 

•  Points  and  fees  greater  than  3 
jiercent  of  the  total  loan  amount  (or,  for 
smaller  loans,  the  amount  specified  in 
the  regulation). 

When  underwriting  the  loan  the  creditor 
would  have  to: 

•  Consider  and  verify  the  consunKjr’s 
income  and  assets;  and 

•  Base  the  underwriting  on  a  monthly 
jiayment  calculated  using  the  maximum 
interest  rate  that  may  ajijily  during  the 


'llio  .S2  l)illi()n  thro.shdkl  rolloct.s  tlio  |)urp()S(!S  of 
llu!  proposiul  c.ilogory  and  tlu;  .sliiictiin!  (it  tlu; 
nuiitga{>(!  londing  iiulusirv.  IIki  Uuniau's  (:lu)ii:(!  of 
.S2  billion  in  a.s.snts  as  a  llirosliold  for  inii'iiosos  of 
TILA  .s(!(:tion  12!)(;  (loos  not  imply  that  a  llirosliold 
of  that  typo  or  of  that  magnilndo  would  bo  an 
appro|)rialo  way  to  distinguisli  small  firms  for  otlior 
pnrpo.sos  or  in  ollior  industrios. 
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first  five  years  of  tlie  loan  and  tliat  is 
fully  amortizing. 

'I'he  creditor  also  would  have  to 
consider  the  consumer's  deht-to-income 
ratio  or  residual  income  and  verify  the 
underlying  information.  In  contrast,  the 
general  definition  of  a  (lualified 
mortgage  reijuires  creditors  to  c:alculate 
deht-to-income  ratio  according  to  the 
instructions  in  apjiendix  Q  to  the  rule 
and  prohihits  deht-to-income  ratios 
above  43  percent.  In  other  words,  under 
the  proposed  additional  definition,  a 
creditor  would  not  have  to  use  the 
instructions  in  appendix  Q  to  calculate 
deht-to-income  ratio,  and  a  loan  with  a 
consumer  deht-to-income  ratio  higher 
than  43  pert:ent  could  he  a  (jualified 
mortgage  if  all  other  criteria  are  met. 

The  Bureau  also  is  proposing  to  allow 
small  creditors  to  charge  a  higher 
annual  jiercentage  rate  for  first-lien 
qualified  mortgages  in  the  proposed 
new  category  ami  still  benefit  from  a 
conclusive  jiresumjition  of  comjiliance 
or  “safe  harbor.’’  Qualified  mortgages 
can  have  different  levels  of  jnotection 
from  liability  dejiending  on  their  annual 
percentage  rate.  Under  the  existing 
rules,  first-lien  (lualified  mortgages  with 
an  annual  percentage  rate  less  than  or 
(Hpial  to  the  average  prime  offer  rate 
plus  1..')  ])ercentage  jioints  and 
suhordinate-lien  (pialified  mortgages 
with  an  annual  percentage  rate  less  than 
or  equal  to  the  average  prime  offer  rate 
})lus  3.5  percentage  jioints  are  within 
the  safe  harbor.  A  (jualified  mortgagi; 
with  an  annual  jiercentijge  rate  al)ov(i 
tho.se  thnisholds  is  j^resumed  to  comjilv 
with  the  ahility-to-rej)ay  rules,  hut  a 
consumer  could  ndiut  that  |)resum]ition 
under  certain  circumstances.  A 
qualified  mortgage  in  the  jirojiosed  new 
category  would  be  conclusively 
jnesumed  to  comjily  if  the  annual 
jiercentage  rate  is  ecjual  to  or  less  than 
the  average  jirime  offer  rate  jilus  3.5 
|)(!rcentage  jioints  for  both  first-lien  and 
suhordinate-lien  loans. 

The  Bureau  is  jirojiosing  these 
changes  hecaus(!  it  believes  they  mav  he 
necessary  to  jireserve  access  to 
resjionsihle,  affordable  mortgage  credit 
for  .some  consumers.  Small  creditors  are 
a  significant  source  of  loans  that,  for 
various  reasons,  do  not  qualify  for 
government  guarantetj  and  insurance 
jirograms  and  (xumot  he  sold  for 
securitization.  Larger  creditors  often  are 
unwilling  to  make  these  loans  because 
they  involve  consumers  or  jirojjerties 
with  uni(jue  fcatures  that  make  them 
difficult  to  assess  using  larger  crcHlitors’ 
underwriting  standards  or  because; 
larger  creditors  are  unwilling  to  hold  the 
loans  in  j)ortfolio.  Small  creditors  often 
are  willing  and  able  to  consider  the.se 


consumers  and  jn'ojjerties  individually 
and  to  hold  the  loans  on  tlu;ir  balance 
she(;ts.  Small  creditors  akso  mav  he  the 
jiredominant  source  of  credit  in  manv 
rural  areas  where;  large;  cre;(lite)r.s  do  not 
ojierate. 

Small  creditors  may  he  jiarticularly 
well  suited  to  imike  mortgage  loans  that 
are  res|)()nsihl(;  and  affordable  l)e;cause; 
their  small  size,  r(;lalionshi|)-l)ase;d 
lending  model,  and  ti(;s  to  their 
connnunitie;s  enable  them  to  make  more; 
accurate  assessments  of  consumers’ 
ability  to  rejiay  than  larger  creditors. 
Small  cre;(lit()rs  akso  have  strong 
incentives  to  care;fully  consi(t(;r  whether 
a  consumer  will  he  able  to  rejiay  a 
jiorlfolio  loan  at  l(;ast  in  jiart  h(;caus(; 
the  small  cre;(lit()r  re;tains  the  risk  of 
default. 

Small  creditors  often  charge  higher 
interest  rates  and  fee;s  for  legitimate 
husine.ss  ri;asons.  For  e;xamj)le,  small 
creditors  often  j)ay  more;  for  the;  funds 
they  lend  and  m:iy  charge  more;  to 
comjjen.sate;  for  the  interest  rate;  and 
other  risks  as.se)ciate;(l  with  holding  a 
loan  in  jiortfolio. 

Many  small  creditors  have  ex|)re;ss(;(l 
concerns  about  the  litigation  risk 
associated  with  the;  re;(|iur(;nu;nt  to  nnike; 
a  re;asonahl(;  and  good  faith 
determination  of  consumers’  ability  to 
|)ay  based  on  verified  and  documented 
information.  ln(l(;(;(l,  small  creditors 
a.ssert  that  they  will  not  continue  to 
make  mortgage  loans  unless  they  are; 
|)r()te;e:te(l  from  liability  for  violations  of 
the  ahility-to-r(;])ay  rules  by  a 
conclusive  ]n'(;sum])tion  of  comjiliance 
or  “safe  harbor.’’  The  Bureau  therefore; 
believes  that  creating  a  new  categorv  of 
(jualified  mortgages  that  would  include 
small  creditor  jjortfolio  loans  and 
raising  the  annual  jiercentage  rate 
threshold  for  the  safe  harbor  to 
accommodate  small  creditors’  highe;r 
costs  may  he;  ne;ce;ssary  to  jireserve  some 
consumers’  access  to  mortgage  credit 
and  also  woidd  ensure;  that  the  mortgage 
credit  is  provided  in  a  resjjonsihle, 
affordable  weiy. 

The  Bur(;au  is  soliciting  comment  on 
both  the;  j)r()j)ose;(l  ajijiroach  to  .small 
creditor  jjortfolio  loans  ge;ne;rally  and  on 
the;  sjiecific  criteria  jjrojiosed.  The 
jirojjosed  ame;n(hn(;nt.s  related  to  small 
creditor  jjortfolio  loans  are  di.scu.ssed  in 
more  (l(;tail  below  in  the  section-hv- 
.s(;ction  analv.sis  of  §  l()2().43(h)(4)  and 
(«)(3). 

D.  Higlwr-Priced  Covmcd  Transaction 
Threshold  for  Bcdloon-PayinenI 
Qnali fied  Mortgages 

The  Bureau  also  is  jnojiosing  to  allow 
small  creditors  ojierating  j)re;(lominantly 
in  rural  or  un(lerserve;d  areas  to  offer 
fir.st-lien  balloon  loans  with  a  highe;r 


annual  jjercentage  rate  and  .still  benefit 
from  a  conclusive  j;re;.sumjJtion  of 
comjjliance;  with  the;  ahility-to-re;j)ay 
ruli;.s  or  “safe;  harbor.”  The  Bureau 
he;liev(;.s  this  change;  may  he  n(;ce;.s.sarv  to 
j)r(;.se;rv(;  access  to  resjionsihle, 
affordable  mortgage;  cre;dit  in  rural  and 
un(le;r.se;rve;(l  ar(;a.s. 

(i()nsum(;rs  in  rural  and  unde;r.se;rve;(l 
iireas  nmy  he  able  to  obtain  a  mortgage; 
loan  only  from  small  creditors  he;cau.se 
larger  creditors  often  do  not  lend  in 
tho.se  are;as.  Small  creditors  ojierating 
jnedominantly  in  runil  and  imderserved 
areas  a.ssert  that  they  cannot  offer 
mortgage  loans  unless  they  are  allowed 
to  make;  balloon  loans  that  are  jirotecteel 
from  liability  for  violations  of  the 
ahility-to-rejiay  rules  by  a  safe  harbor. 

The  Bureau’s  current  rule;  jjrovides 
that  certain  balloon  loans  made  by  small 
creditors  ojierating  jjreelominantly  in 
rural  or  un(le;r.se;rv(;el  eireas  are  (ju;difie;(l 
mortgages.  However,  (jualified 
mortgages  can  have  different  levels  of 
j)rot(;ction  from  liability  (t(;j)e;n(ling  on 
their  annual  j)erce;ntage;  rate.  Under  the; 
(;xi.sting  rule;.s.  first-lien  (jualifie;(l 
mortgages  with  an  annual  jiercentage; 
rale  less  than  or  eejual  to  the;  average; 
jn  ime  off(;r  rate  jilus  1.5  jK;rcentag(; 
jjoint.s  and  suhordinate-lien  (jualified 
mortgag(;.s  with  an  annual  jjercentage; 
r;ite;  less  than  or  eejual  to  the;  av(;rag(; 
jirime;  ()ffe;r  rate  jilus  3.5  j)(;rc(;ntage; 
j)oint.s  are;  within  the  .safe;  harbor. 
Qualified  morlgage;s  with  annual 
j)e;rcentag(;  rates  above  these  thresholds 
are;  j)re;.sume;(l  to  comjjly  with  the; 
ahility-to-rejiay  rules,  hut  a  consumer 
can  rebut  that  pre;.sumj)tion  un(le;r 
certain  circumstances. 

Small  creditors  often  charge  higher 
interest  rates  and  fe;(;s  for  le;gitimate 
husine.ss  rea.sons,  such  as  to  cover  their 
higher  costs  and  to  comjiensate  for 
inter(;.st  rate;  and  other  risks  cJ.ssociat(;el 
with  holding  a  loan  in  jiortfolio. 
Therefore,  the  Bureeui  is  concerned  tlnit 
many  halloon-jjayment  (jualified 
mortgage;s  will  have;  annual  jiercentage 
rati;.s  that  are;  too  high  to  ejualify  for  the; 
safe;  harbor.  B(;cau.se;  small  cr(;(lit()r.s 
ojierating  in  rural  aud  imderserved  are;a.s 
insist  that  they  are  unwilling  to  make; 
mortgage  loans  outside  of  the;  safe; 
harbor  because  of  litigation  risk,  this 
could  limit  acc(;.ss  to  cr(;(lit  for  .some 
consumers. 

'riie  Bureau  is  soliciting  comment  on 
adjusting  the;  annual  jiercentage  rate 
thr(;.sh()l(i  for  halloon-jiayment  (jualified 
mortgages  generally  and  on  the  .sj)e;cific 
thr(;.sh()l(l  projiosed.  The  jjrojiosed 
am(;n(hn(;nt  is  di.scus.sed  in  more;  (l(;tail 
below  in  the  section-bv-.section  analv.sis 
of  §l()2fi.43(h)(4). 
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II.  Bac:kgroun(l 

For  over  20  y(;ars.  consumer 
advocates,  legislators,  and  regulators 
have  raised  concerns  about  creditors 
originating  mortgage  loans  without 
mgard  to  the  consumer’s  ability  to  repay 
the  loan.  Beginning  in  about  2()()().  the.se 
concerns  were  height emul  as  mortgage 
(lelimiuencies  and  loreclosnre  rates 
incniased  dramatically,  caused  in  part 
by  the  gradual  deterioration  in 
underwriting  standards.  .See  73  FR 
44.124  (lul.  30.  2008).  The  lollowing  is 
pre.sented  as  hackground  information, 
including  a  brief  summary  of  the 
legislative  and  regulatory  responses  to 
this  issue,  which  culminated  in  tin; 
enactment  of  the  Dodd-FTank  Act  on 
)uly  21.  2010,  the  Board  of  Governors  of 
the  F^ederal  Reserve  System's  (the 
Board)  issuance  of  a  projjosed  rule  on 
May  11,  2011  to  imjilement  certain 
amendments  to  TlhA  made  by  the 
llodd-F'rank  Act.  the  Bureau’s  issuance 
of  the  final  rule  to  imjjlement  sections 
1411,  1412,  aiifi  1414  of  the  Dodd-F"rank 
Act.  and  this  projjosal  to  provide  certain 
exemptions  from  and  amendments  to 
the  al)ility-to-r(;pay  reciuirements.  For 
additional  detailed  hackground 
regarding  the  issues  addressed  in  this 
j)roj)o.sal,  see  the  discu.ssion  in  i)art  II  of 
the  Bureau’s  final  rule,  published 
(;l.sewhen;  in  today’s  F’ederal  Register. 

A.  'VILA  and  Hof^ulatian  Z 

In  1908.  Gongre.ss  enacled  TlhA.  1.1 

IJ. S.C.  1001  (.*/  saq.,  based  on  findings 
that  economic  stability  would  he 
enhanced  and  comiietition  among 
consumer  credit  providers  would  he 
strengthened  by  the  informed  use  of 
credit  resulting  from  consumers' 
awareness  of  the  cost  of  cr(;dit.  One  of 
the  j)urj)o.ses  of  TILA  is  to  jjromote  the 
informed  use  of  c;on.sumer  credit  hv 
r(;(]uiring  disclosures  about  its  co.sts  and 
terms.  .See  11  IJ..S.G.  1001(a).  TlhA 
r(;quires  additional  disclosures  for  loans 
.secured  by  consumers’  homes  and 
j)ermit.s  consumers  to  rescind  certain 
transactions  secured  by  their  principal 
dwellings.  .See  11  U..S.C.  1031,  1037a. 
.Section  101(a)  of  TILA  directs  the 
Bureau  (formerly  the  Board)  -  to 
j)rescril)e  regulations  to  carrv  out  TILA’s 
pur|)o.ses.  and  specifically  authorizes 
the  Bureau,  among  other  things,  to  issue 
regulations  that  contain  such  additional 
reciuirements,  classifications. 


'(IcniM'al  rul(Mi]iikii)<>  aiillioritv  lor 'I'll.A 
ti'iinsiorrod  to  llu;  liun!iiu  in  |iily  2011.  ollua'  than 
lor  cortain  motor  vdiich;  chiahtrs  in  accordance;  with 
Dodd-l'rank  Act  s(H:tion  1I12‘I.  12  ll.S.C.  .S.'iltl. 
I’ursiiant  to  that  transicrred  ruhanakin^  authority, 
the  ISuriiau  is.sucd  it.s  own  Regulation  Z.  12  CI'H 
part  1020.  which  suhstantiallv  piirnllels  the  lioard'.s 
Regulation  Z.  12  CI'R  part  220.  .S<;c  70  I  R  79707 
(l)(!C.  22.  2011). 


differentiations,  or  other  provisions,  or 
that  provide  for  such  iidjustments  and 
exceptions  for  all  or  any  class  of 
tran.sactions,  that  in  the  Bureau’s 
judgment  are  tiecessary  or  jiroper  to 
effectuate  the  purpo.ses  of  TILA. 
facilitate  compliance  with  TILA,  or 
prevent  circumvention  or  evasion 
therewith.  .See  11  IJ..S.{L  l(i()4(ii).  TILA 
is  implemented  by  the  Bureau’s 
Regulation  Z,  12  GFR  jiart  1028. 
('ommentary  jirovided  in  the  Official 
Inteipretations  supplem(;nt  to 
Regulation  Z  interprets  the  requirements 
of  the  regulation  and  jirovides  guidance 
to  creditors  in  a])plying  the  rules  to 
sjiecific  transactions.  .See  12  (3"R  jiart 
1020,  Supp.  1. 

B.  Ability-to-Bapav  Baquiivinants  Prior 
to  tho  Dodd-Frank  Act 

In  response  to  evidence  of  abusive 
practices  in  the  home-eijuity  lending 
market,  (^ingress  amended  TILA  hv 
enacting  the  Home  Ownership  and 
Eejuity  Protection  Act  (HOEPA)  in  1994. 
Public  Law  103-321,  108  .Stat.  2100. 
HOEPA  created  sjiecial  substantive 
protei;tions  for  “high-cost  mortgage 
loans,’’-*  including  jirohihiting  a 
creditor  from  engaging  in  a  pattern  or 
practice  of  extending  a  high-cost 
mortgage  to  a  consumer  ha.sed  on  the 
consumer’s  collateral  without  regard  to 
the  consumer’s  repayment  ability, 
including  the  consumer’s  current  and 
expected  income,  current  obligations, 
and  enqiloyment.  TILA  section  129(h); 
11  IJ..S.G.  1039(h).  In  addition  to  the 
di.sclosures  and  limitations  specified  in 
the  statute,  TILA  .section  129,  as  added 
by  HOEPA,  expanded  the  Board’s 
rulemaking  authority  by  authorizing  the 
Board  to  jirohihit  acts  or  jiractices  tiie 
Board  found  to  he  unfair  and  deceptive 
in  connection  with  mortgage  loans. ^ 

In  1991,  the  Board  imjilemented  the 
HOEPA  amendments  at  220.31, 
220.32,  and  220.33  of  Regulation  Z.  Sac 
00  FR  11403  (Mar.  24.  1991).  In 
jiarticular,  §  220.32(e)(1)  implemented 
TILA  .section  129(h)  to  iirohihit  a 


'  llORl’A  fliilliuis  <1  cla.ss  ot  "high-co.sl  miiilgiigos." 
which  goma’allv  coiisumca-  criulil  tian.saclions 
.s(!Ciiri!(l  hv  tho  consimKa's'  principal  (Iwnllin^.s 
(originallv  nxcluding  homc-purchast;  loan.s  and 
open-emd  linns  otcrndil.  allhou^^h  tho  nodd-Frank 
Act  aminuhal  IIOFI’A  to  cover  such  tran.sactions) 
with  annual  percontaHii  raters  or  total  points  iiiul  tous 
i!XC(!(idin)>  proscrihial  thretsholds.  Mort>>af>(!s  coveM-eal 
hv  tho  IIOKI’A  annaulmonts  have;  hoem  nddrriat  to 
as  "IIOFI’A  loans,"  “soclion  ;12  loans."  "hioh-cost 
inorl}’a"os."  or  "hioh-co.st  mort^af^e!  loans."  Tho 
Dodd-Frank  Act  now  rolms  to  those  loans  as  "hif’h- 
cosl  inort^agos."  Dodd-Frank  Act  s(!ction  14:11; 
Tll-A  soclion  IIKlIaa).  For  simplicilv  and 
consisloncv.  this  proposed  rule  iisess  llu;  l(!rni  “liiHli- 
cosl  morlf’agos"  to  ndor  to  morl{;ago  loans  covonul 
hv  the  IIOFil’A  provisions. 

■*  Originally  15  tl..S.(:.  1(>:i9(/)(2)(A).  snl)S(!(|uontlv 
necoditiod  hv  tho  Dodd-Frank  Act  as  15  II..S.C. 
lli:i9(p)(2)(A). 


creditor  from  extending  a  high-cost 
mortgage  based  on  the  consumer’s 
collateral  if.  considering  the  consumer’s 
current  and  exjiected  income,  current 
obligations,  and  employment  status,  tin; 
consumer  would  he  unable  to  make  the 
scheduled  ])ayments.  In  2{K)1,  the  Board 
amended  these  regulations  to  expiind 
HOEPA’s  ]n'otections  to  more  loans  by 
revising  the  annual  percentage  rate 
(APR)  threshold  and  the  points  and  fees 
definition.  See  00  FR  01004  (Dec.  20, 
2001).  In  addition,  the  ahility-to-repay 
provisions  in  the  regulation  were 
revised  to  provide  for  a  presumption  of 
a  violation  of  the  rule  if  the  creditor 
engages  in  a  pattern  or  jiracdice  of 
making  high-cost  mortgages  without 
verifying  and  documenting  the 
consumer’s  repayment  ability. 

After  the  Board  finalized  the  2001 
HGEPA  rules,  new  consumer  jirotection 
issues  arose  in  the  mortgage  m.irket. 
During  a  .series  of  national  hearings  held 
hv  the  Board  in  2000  and  2007, 
consumer  advocates  and  government 
officials  expres.sed  a  numher  of  concerns 
and  urged  the  Board  to  u.se  HOEPA  to 
prohibit  or  restric:t  certain  underwriting 
practices,  such  as  “stated  income”  or 
“low  dofaimentation”  loans,  and  certain 
jiroduct  features,  such  as  prejiayment 
penalties.  See  73  FR  44127  ()ul.  30. 
2008).  In  response  to  the.se  hetirings,  in 
)uly  of  2008,  the  Board  adojited  final 
rules  adding  new  jirotections  under 
HOEPA.  .See  73  FR  44122  (Jul.  30.  2008) 
(the  Board’s  2008  HOEPA  F'inal  Rule). 
The  Board’s  20t)8  HOEPA  Final  Rule 
defined  a  new  class  of  “higher-])riced 
mortgage  loans”  (HPMLs)  -'’  with  APRs 
that  are  lower  than  those  prescribed  for 
HOEPA  loans  but  that  neverthele.ss 
exceed  the  average  prime  offer  rate  by 
jirescrihed  amounts.  This  new  category 
of  loans  was  designed  to  include 
suhjirime  credit.  Among  other  things, 
the  Board’s  20t)8  HOEPA  Final  Rule 
revised  the  ahility-to-rejiay 
re(|uirement.s  for  high-cost  mortgiiges 


■UikIi!!-  IIu!  Hoiird'.s  21108  llOl-^FA  Fiiiiil  Rulo,  a 
liiglua-priciul  inorlf^af^ii  loan  i.s  a  consuinoi- cnalit 
tran.saction  sociinul  by  tho  oonsimua-'s  principal 
dwollin*’  with  an  APR  that  oxcoods  the  avora”o 
priino  oHdr  rat(!  (Al’OR)  fora  coniparahlo 
tran.saction.  as  of  tho  dale  tho  inlorost  rate  is  si;!,  hv 
1.5  or  inor(!  porcontagf!  points  for  loans  s(!cur(!d  hy 
a  first  lion  on  tho  dwdlin*".  or  hv  3.5  or  moro 
porc(!nlago  points  for  loans  socurod  hv  a 
suhordinato  lion  on  tho  dw(!llin<>.  Tho  (kdinition  of 
a  "highor-pric(!d  mortga^o  loan"  inclndos 
practically  all  "hif’h-cost  inorl<>a<’os"  hocanso  tho 
latl(;r  transactions  arc  d(;torininod  hv  highor  loan 
pricing  Ihroshold  tosts.  .S'oo  12  OFR  22(i.35(a)(l ). 
sinco  codihod  in  parallel  hv  tho  Bnroan  at  12  OFR 
lll2(i.35(a)(l). 
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and  extended  these  re{|nireinents  to 
higher-jn  iced  mortgage  loans.“ 
Significantlv,  the  Board’s  2008 
nOEPA  FinafRule  i)rohil)ited 
individual  lngh-c;ost  mortgage  loans  or 
higher-priced  mortgage  loans  from  being 
extended  based  on  the  collateral 
without  regard  to  repayment  ability, 
rather  than  sim])ly  prohibiting  a  pattern 
or  ])ractice  of  making  extensions  based 
on  the  collateral  without  regard  to 
ability  to  nipay.^  The  Boarcl  exercised 
its  authority  under  TILA  .section 
120(/)(2)''  to  revise  HOEPA’s  restrictions 
based  on  a  conclusion  that  the  revisions 
were  necessary  to  jinu'ent  unfair  and 
(hiceptive  acts  or  jjractices  in 
connection  with  mortgage  loans.  .See  73 
FR  44.'54.'5  (July  30,  2008).  In  particidar, 
the  Board  concluded  that  a  prohibition 
on  making  individual  loans  without 
regard  for  repayment  ability  was 
nec:essary  to  ensure;  a  remedy  for 
consumers  who  are  given  unaffordable 
loans  and  to  deter  irresj)onsihle  lending, 
which  injures  individual  consumers. 

The  Board  determined  that  imposing  the 
burden  to  prove  “])attern  or  practice”  on 
an  individual  consumer  woidd  leave 
many  consumers  with  a  lesser  remedy, 
such  as  those  jjrovided  under  some 
State  laws,  or  without  any  remedy,  for 
loans  made  without  regard  to  repavment 
ability.  ’Fhe  Board  further  determined 
that  removing  this  burden  would  not 
onlv  imjirove  remedies  for  individual 
consumers,  it  would  also  increase 
deterrence  of  irresjjonsihle  lending. 

C.  The  DodchFmnk  Acf 

In  2007.  (Congress  held  hearings 
focused  on  the  extent  to  which  lending 
practices  contributed  to  rising  suh])rime 
foreclosure  rates.  Consumer  advocates 
te.stified  that  certain  lending  terms  or 
practices  contributed  to  the 
foreclosures,  including  a  failure  to 
consider  the  consumer’s  ability  to  repay, 
low-  or  no-doenmentation  loans,  hybrid 
adjustable-rate  mortgages,  and 
j)re])ayment  penalties.  Industry 
representatives,  on  the  other  hand, 
testified  that  ado])ting  substantive 
re.strictions  on  suhprime  loan  terms 
would  risk  reducing  access  to  cr(;dit  for 


'’()rif>iniiilv  iuloplod  as  12  (^FR  22(i.:i4(a)(4). 
22(i.3.'5(i))(2).  sinf:c!  riictulilual  as  12  CFR 
102(i.:i4(a)(4).  l()2(i.;i.'i(l))(l). 

^  .Spaciflcaliv.  Ilia  rulo  prohiliils  a  croditor  Irom 
axtoiidiiig  a  liighar-iiricod  iiuirlgago  loan  liasod  on 
Iho  collaloral  and  without  rogard  to  tho  consiiinor's 
ropaymont  ahilily.  aiul  |)roliihils  a  croditor  I'roin 
rolving  on  inconio  or  assols  to  assoss  roiiayinonl 
ahililv  iinloss  tho  croditor  l  orilios  such  amounts 
using  third  party  dociimonts  that  provido 
roasonahlv  roliahlo  ovidonco  ol  tho  cainsmnor’s 
incoino  and  assols.  Imr  I'nrthor  inldrmation.  soo  tho 
Huroaii's  2012  HCIFI’A  l’ro|)osal.  77  FR  4!K)S)0  (Aug. 
l.'i.  2012). 

'‘.Siihso(|uonlly  romnnhorod  hy  tho  Dodd-Frank 
Act  as  TILA  soction  120(p)(2). 


some  consumers.  In  response  to  these 
hearings,  the  Hon.se  of  Rejiresentatives 
jia.ssed  the  Mortgage  Reform  and  Anti- 
i’redatory  Lttnding  Act,  both  in  2007 
and  again  in  2000.  Il.R.  301  .A,  110th 
Cong.  (2007):  Il.R.  1728,  llltli  Cong. 
(2000).  Both  hills  would  have  amended 
TILA  to  provide  consnmer  protections 
for  mortgages,  including  ahility-to-repay 
requirements,  hut  neither  hill  was 
jia.ssed  by  the  Senate.  Instead,  both 
hon.ses  shifted  their  focus  to  enacting 
comprehensive  financial  reform 
legislation,  and  the  .Senate  passed  its 
own  version  of  ahility-to-repay 
requirements  as  jiart  of  that  effort,  called 
the  Restoring  American  Financial 
.Stahilitv  Act  of  2010.  S.  3217,  111th 
Cong.  (2010). 

After  several  months  of  additional 
debate  and  negotiations,  the  Dodd-Frank 
Act  was  signed  into  law  on  July  21, 

2010.  Public  Law  111-203,  124  Stat. 

1370  (2010).  In  the  Dodd-Frank  Act, 
Congress  established  the  Bureau  and, 
under  sections  1001  and  llOOA, 
con.solidated  the  rulemaking  authority 
for  many  consumer  financial  jirotection 
statutes,  including  the  two  primary 
Federal  consumer  jjrotection  .statutes 
goyerning  mortgage  credit,  TILA  and  the 
Real  Estate  .Settlement  Ihocednres  Act 
(RE.Sl’A),  in  the  Bureau.'’  Congress  also 
jji'oyided  the  Bureau  with  superyision 
authority  for  certain  consumer  financial 
protection  statutes  over  certain  entities, 
including  insured  de’pository 
institutions  with  total  assets  over  .$10 
billion  and  their  affiliates,  and  all 
mortgage-related  non-depository 
financial  service;  providers.'*’ 

At  the  .same  time.  Congress 
significantly  amended  the  statutory 
retjuirements  governing  mortgage 
practices  with  the  intent  to  restrict  the 
jjractices  that  contributed  to  the  crisis. 
Title  XIV  of  the  Dodd-Frank  Act,  titled 
the  Mortgage  Reform  and  Anti-Predatory 
Lending  Act,  contains  several  new 
regidations  designed  to  ])revent  the 
mortgage  lending  practices  that  harmed 
consumers  and  contributed  to  the 
financial  crisis."  .Sections  1411,  1412, 


‘’.Soclions  tail  and  1021  oi  llut  Dndd-Frank  Act. 
in  title  X.  till!  '■C(in.simu!i'  Financial  Frnicclion  Act," 
I’lildic  Law  1  Il-2():t.  sections  1001-1  lOOM.  codified 
al  12  II..S.C.  .1401.  .S.'jl  1.  Tlie  Consumer  Financial 
I’rotection  Act  is  suLsIantiallv  codificul  at  12  IL.S.C. 
,S481-.')(>0:i.  .Seclion  1020  of  the  Dodd-I‘'rank  Acl 
(!xclud(!s  from  lliis  IransRir  of  aniliorily.  subjecl  lo 
certain  exc(!ptions.  anv  rulemakin}>  autliorilv  over  a 
motor  vehicle  dealer  that  is  pnulominanlly  en<>aged 
in  the  sale  and  servicing  of  motor  vidiicles.  tin; 
hiasing  and  servicing  of  motor  vehichis,  or  both.  12 
II..S.C.  .I.IIO. 

'".S(!clion.s  1024  through  1020  of  the  Dodd-Frank 
Acl,  codified  al  12  ll.S.C.  .'j.'il4  llirough  5.110. 

'  ‘  Allhough  .S.  Rpl.  No.  1 11-1 70  contains  gmuM'al 
legislative  history  concerning  the  Dodd-Frank  Acl 
and  the  .Senate  ahililv-lo-rt!pav  provisions,  it  does 
not  address  the  House  Mortgage  Reform  and  Anti- 


;md  1414  of  the  Dodd-Frank  Act  created 
new  'LILA  section  129C,  which 
establishes,  among  other  things,  new 
ahility-to-reiiay  requirements  and  new 
limits  on  prejiayment  ])enaltie.s.  .Section 
1402  of  the  Dodd-Frank  Act  states  that 
(Congress  created  new  TILA  section 
129C  upon  a  finding  that  ‘‘economic 
.stabilization  would  he  enhanced  by  the 
protection,  limitation,  and  regulation  of 
the  terms  of  residential  mortgage  credit 
and  the  practices  related  to  .such  credit, 
while  ensuring  that  res])onsil)le, 
affordable  mortgage  credit  remains 
available  to  consumers.”  TILA  section 
129B(a)(l),  l.l  U.S.C.  1039h(a)(l). 

.Section  1402  of  the  Dodd-Frank  Act 
further  states  that  the  purpose  of  TILA 
.section  129C  is  to  ‘‘assure  that 
consumers  are  offered  and  receive 
residential  mortgage  loans  on  terms  that 
reasonably  reflect  their  ability  to  repay 
the  loans.”  TILA  section  129B(a)(2),  I.*! 
U.S.C.  l()39h(a)(2). 

.Specifically,  TILA  .section  129C: 

•  Exi)ands  coverage  of  the  ahility-to- 
repay  requirements  to  any  consnmer 
credit  transaction  .secured  by  a  dwelling, 
except  an  open-end  credit  j)lan,  credit 
.secured  by  an  interest  in  a  timeshare 
plan,  re\'(;rse  mortgage,  or  temporary 
loan. 

•  Prohil)its  a  cretlitor  from  making  a 
mortgage  loan  unless  the  creditor  makes 
a  rea.sonahle  and  good  faith 
tletermination,  based  on  yerified  and 
documented  information,  that  the 
consumer  has  a  rea.sonahle  ability  to 
repay  the  loan  according  to  its  terms, 
and  all  applicable  taxes,  insurance,  and 
assessments. 

•  Proyitles  a  presumption  of 
comj)liance  with  the  ahility-to-repay 
reciuirements  if  the  mortgage  loan  is  a 
‘‘cpialified  mortgage.”  which  does  not 
contain  certain  risky  features  and  limits 
jjoints  and  fees  on  the  loan. 

The  statutory  ahility-to-repay 
standards  reflect  Congre.ss’s  belief  that 
certain  lending  practices  (such  as  low- 
or  no-documentation  loans)  and  terms 
(such  as  hybrid  adjustable-rate 
mortgages  and  loans  with  negatiye 
amortization)  led  to  consumers  haying 
mortgages  th(;y  could  not  afford, 
resulting  in  high  default  and  foreclosure 
rates.  Accordingly,  new  TILA  .section 
129C  ])rohihit.s  a  creditor  from  making  a 
residential  mortgage  loan  unless  the 
creditor  makes  a  reasttnahle  and  good 
faith  determination,  based  on  verified 
and  documented  information,  that  the 
consumer  has  a  rea.sonahle  ability  to 
repay  the  loan  ac:cording  to  its  terms. 


I’nulatorv  L(Micliii}>  Acl.  .Supanilo  logislativi;  history 
for  till!  pnulociissor  Mous(!  hills  is  availahlu  in  H. 
Rpl.  No.  1  H)-441  for  H.R.  SttlS  (2007).  and  H.  Rpl. 
No.  111-104  for  H.R.  1728  (2000). 
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'Fo  j)rovide  more  certainty  to  creditors 
wliile  j)rotecting  consumers  from 
unaffordable  loans,  the  Dodd-Frank  Act 
provides  a  jiresunijition  of  compliance 
with  the  ahility-to-repav  recpiirements 
for  certain  “(jualified  mortgages." 
Qualified  mortgages  are  prohibited  from 
containing  certain  featun^s  that  (Congress 
considered  to  increase  risks  to 
consumers  and  must  comj)ly  with 
certain  limits  on  points  and  fees.  The 
Act  states  that  a  creditor  or  assignee 
may  presume  that  a  loan  has  met  the 
rej)ayment  ability  recinirement  if  the 
loan  is  a  (pialiiled  mortgage,  hut  does 
not  address  whether  the  presumption  is 
conclusive  or.  if  it  can  be  rebutted,  on 
what  grounds  it  may  be  challenged. 

The  Dodd-Frank  Act  creates  special 
remedies  for  violations  of  TILA  .section 
129C.  As  amended  by  section  1418  of 
the  Dodd-Frank  Act.  TILA  section 
13()(a)  provides  that  a  consumer  who 
brings  a  timely  action  again.st  a  creditor 
for  a  violation  of  TILA  section  129(](a) 
(the  ability-to-repay  re(iuirement.s)  may 
be  able  to  recover  spcicial  statutory 
damages  e(]ual  to  the  sum  of  all  finance 
charges  and  fees  |)aid  by  the  consumer, 
unless  the  creditor  demonstrates  that 
the  failure  to  comply  is  not  mat(!rial.  l.l 
l).S.(i.  I(i40(a).  This  recovery  is  in 
addition  to  actual  damages;  statutory 
damages  iu  an  individual  action  or  cla.ss 
action,  uj)  to  a  ])re.scrihed  threshold;  and 
court  costs  and  attorney  fees  that  would 
In;  available  for  violations  of  other 'FILA 
provisions.  In  addition,  the  statute  of 
limitations  for  an  action  for  a  violation 
of  TILA  section  129(]  is  three  years  from 
the  date  of  the  occurrence  of  the 
violation  (as  com])ared  to  one  year  for 
most  other  TILA  violations).  TILA 
section  13()(e),  l.'i  U.S.C.  184()(e). 
Moreover,  as  amended  by  section  1413 
of  the  Dodd-Frank  Act,  TILA  section 
13()(k)  provides  that  when  a  creditor  or 
an  assignee  initiates  a  foreclosure 
action,  a  consumer  may  assert  a 
violation  of  TILA  section  129C](a)  “as  a 
matter  of  defense  by  recou|)ment  or 
setoff.”  1.1  U.S.C.  l()40(k).  There  is  no 
time  limit  on  the  u.se  of  this  defen.se,  nor 
is  there  any  re(iuirement  that  the 
violation  be  apparent  to  the  a.ssignee  on 
the  face  of  the  documents  obtained  from 
the  creditor.  However,  the  amount  of 
special  .statutory  damages  that  may  he 
recovered  in  recoupment  or  setoff  is 
limitcul  to  no  more  than  three  years  of 
finance  charges  and  f(;(;s. 

In  addition  to  the  foregoing  ability-to- 
re])ay  provisions,  the  Dodd-Frank  Act 
established  other  new  standards 
concerning  a  wide  range  of  mortgage 
lending  practices,  including 
compensation  of  mortgage  loan 


originators,'-  Federal  mortgage  loan 
disclosures  and  mortgage  loan 
servicing.'"'  Tho.se  and  other  Dodd- 
Frank  Act  |)rovi.sions  an;  the  subjects  of 
other  rulemakings  by  the  Bureau.  For 
additional  information  on  these 
rulemakings,  see  jiart  III  of  the  Bureau’s 
2013  ATK  Final  Rule. 

D.  Th(i  Board's  Proposod  and  tlia 
Baraau's  Final  Bnlos 

Ill  2011,  the  Board  puhlished  for 
public  comment  a  projiosed  rule 
amending  Regulation  Z  to  implement 
the  foregoing  ahility-to-repay 
amendments  to  TILA  made  liy  the 
Dodd-Frank  Act.  .See  70  FR  27390  (May 
11, 2011)  (Board’s  2011  ATR  Fropo.sal  or 
Board’s  iiropo.sal).  Ckinsi.stent  with  the 
Dodd-Fraiik  Act.  the  Board’s  jirojio.sal 
applied  the  ability-to-rejiay 
re()uirement.s  to  any  consumer  credit 
transaction  secured  by  a  dwelling 
(including  vacation  homes  and  home 
ecpiity  loans),  excejit  an  open-end  credit 
])lan,  extension  of  credit  .secured  by  a 
consumer’s  interest  in  a  timeshare  plan, 
reverse  mortgage,  or  temjKirarv  loan 
with  a  term  of  12  months  or  less. 

The  Board’s  jiroposal  provided  four 
options  for  comjilying  with  the  ability- 
to-repay  recpiirement.  L'iist,  the  jiroposal 
would  have  allowed  a  creditor  to  meet 
the  general  ability-to-repay  standard  by 
originating  a  mortgage  hian  for  which 
the  creditor  considered  and  verified 
eight  underwriting  factors  in 
determining  nipayment  ability,  and  the 
mortgage  jiayment  calculation  is  ba.sed 
on  the  fully  indexed  rate. '•'>  .Second,  the 
Jiroposal  would  have  allowed  a  creditor 
to  meet  the  general  ability-to-rejiay 
standard  by  refinancing  a  “non-standard 
mortgage”  into  a  “standard 
mortgage.”  '"  Under  this  ojition,  the 
jirojiosal  would  not  have  recjuired  the 
creditor  to  verify  the  consumer’s  income 


'-.Suctions  1402  through  140.')  oi  tho  llodO-Krank 
Act.  f:o(iili(;(l  at  U)  ll..S.(;.  Il);i0h. 

' ‘.Section  10:i2(l)  ol  tlio  Dodd-lMank  Act.  codifiod 
at  12  U.S.C.  r).'):i2(l'). 

.Sections  141«.  1420.  14li:i.  and  14ti4  of  tlie 
Dodd-I’rank  Ac:t.  codified  at  12  U..S.(;.  2()t).');  15 
D.S.C:.  ions.  IlkiHa.  lti:i!)f.  and  KiilOg. 

"'Tile  eiglit  proposed  factors  were:  (1 )  Current  or 
reasonahiv  expected  income  or  tissets:  (2)  current 
emplovinent  status:  (It)  tlie  montlilv  payment  on  the 
mortgage:  (4)  the  monthly  payment  on  anv 
simnitaneous  loan:  (5)  the  monthly  payment  for 
mortgage-related  ohiigations:  (0)  current  debt 
ohiigations:  (7)  the  monthly  deht-to-income  ratio,  or 
residual  income;  and  (K)  credit  history. 

"■The  alternatiye  is  based  on  a  llodd-l'iank  Act 
pi'oyision  that  is  meant  to  proyide  flexibility  for 
certiiin  refinancings,  which  are  no-  or  low- 
documentation  transactions  designed  to  moye 
consumers  out  of  risky  mortgage  loans  and  into 
more  stable  mortgage  loan  products,  what  the 
pro|)osal  defined  as  mortgage  loans  that,  among 
other  things,  do  not  contain  negative  amortization, 
interest-only  ))ayments.  or  balloon  payments,  and 
have  limited  jioints  and  fees. 


(ir  assets.  Third,  the  jinijiusal  wuiild 
have  alhiwed  a  creilitor  t(i  meet  the 
geiiend  abilitv-t(i-rejiay  staiulard  by 
(irigiiiatiug  a  “(jualified  uuirtgage.” 
which  judvides  sjiecial  jirutectiuii  fi’diu 
liiihility  fur  cniditurs.  Because  the  Bciard 
delctrmiued  th.tt  it  was  unclear  whether 
that  jirutection  is  intended  t(i  be  a  safe 
hartiur  or  a  rebuttable  jiresumjition  of 
comjiliance  with  the  rejiavment  ahility 
re(juirement,  the  Board  jirojiosed  two 
alteruativt;  definitions  of  a  “(jualified 
mortgage.”  Finallv,  the  jirojiosal 
would  have  all(iwe(i  a  small  creditor 
ojieraling  jiredominantlv  iu  rural  or 
ttnder.served  areas  to  originate  a  balloon- 
jiayment  (jualified  mortgage  if  the  loan 
term  is  five  years  or  more,  and  tin; 
Jiayment  calculation  is  based  on  the 
scheduled  jieriodic  jiayments,  excluding 
the  balloon  jiayment."'  The  Board’s 
jirojiosal  also  would  have  imjilemented 
the  Dodd-Frank  Act’s  limits  on 
jirejiayment  jienalties,  lengthened  the 
time  creditors  must  retain  evidence  of 
comjiliance  with  the  abilitv-to-rejiav 
and  jirejiayment  jienalty  jirovisions.  and 
jirohibited  evasion  of  the  rule  by 
structuring  a  closed-end  extension  of 
credit  as  an  ojien-end  jilan. 

As  discu.ssed  above,  the  Bureau 
inherited  ndemaking  authoritv  under 
TILA  from  the  Board  in  July  2011, 
including  the  authority  to  finalize  the 
Board’s  2011  ATR  Frojiosal.  Son 
sections  1001  and  1100A  of  the  Dodd- 
Frank  Act.  The  Bureau’s  2013  ATR 
Final  Rule  imjilemented  the  ability-to- 
rejiav  re(jinrements.  (’.(insistent  with 
TILA  .section  129(i,  the  Bureau’s  2013 
A’FR  I’inal  Rule  adojited  1020.43(a). 
which  ajijilies  the  ability-to-rejiay 
re(juirements  to  any  consumer  credit 
transaction  secured  by  a  dwelling, 
excejit  an  ojien-end  credit  jilan. 


'^Tho  Board'.s  |m)i)t)si!(l  first  altmnatiyo  would 
hav’o  oporatud  as  a  legal  safe  harbor  and  dofiiuKl  a 
■■(lualilicid  morigago”  as  a  mortgage  for  which;  (a) 
The  loan  does  not  contain  negative  amortization, 
interest-only  payments,  or  balloon  payments,  or  a 
loan  term  (exceeding  SO  years;  (h)  the  total  points 
and  fees  do  not  exc(!e(l  S  iiercejit  of  the  total  loan 
amount:  (c)  the  consumer's  income  or  assets  are 
verified  and  doenmented;  and  (d)  the  underwriting 
of  the  mortgage  is  based  on  the  maximum  interest 
rate  in  the  first  five  years,  uses  a  payment  schedule 
that  fully  amortizcis  the  loan  over  the  loan  term,  and 
takes  into  account  any  mortgage-related  ohiigations. 
TIu!  Board's  proposed  .sticond  alternative  would 
have  provided  a  rebuttable  presumption  of 
compliance  and  defined  a  "cpialified  mortgage"  as 
including  the  criteria  listed  above  in  the  first 
alternative  as  w(dl  as  the  .following  additional 
underwriting  re(|inremeuts  from  the  ahility-to-repay 
standard;  the  consumer's  employment  status,  the 
monthly  payment  for  any  simultaneous  loan,  the 
consumer's  current  debt  ohiigations.  the  total  dehl- 
lo-income  ratio  or  residual  income,  and  the 
consumer's  credit  history. 

"‘As  the  Board's  proposal  noted,  this  standard  is 
evidenlly  meant  to  accommodate  community  hanks 
that  originnt(!  balloon  loans  to  hedge  against  interest 
rale  risk. 
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liinesliare  plan,  reverse  mortgage,  or 
temporary  loan. 

As  adojited,  §  1026.43(1:)  |)rovides  that 
a  creditor  is  prohibited  from  making  a 
covered  mortgage  loan  unless  the 
creditor  makes  a  reasonable  and  good 
faith  determination,  ha.sed  on  verified 
and  documented  information,  that  the 
consumer  will  have  a  reasonable  ability 
to  repay  the  loan,  including  any 
mortgage-related  obligations  (such  as 
jirojierty  taxes  and  mortgage  insurance). 
S(!ction  1026.43(c)  describes  certain 
recpiirements  for  making  ahility-to-rejiay 
determinations,  hut  does  not  jirovide 
comprehensive  underwriting  standards 
to  which  creditors  must  adhere.  At  a 
minimum,  however,  the  creditor  must 
consider  and  verify  eight  underwriting 
factors:  (1)  Current  or  reasonably 
exjiected  income  or  assets:  (2)  current 
employment  status;  (3)  the  monthly 
payment  on  the  covered  transaction;  (4) 
the  monthly  payment  on  any 
simultaneous  loan;  (6)  the  monthly 
payment  for  mortgage-related 
obligations;  (6)  current  debt  obligations; 
(7)  the  monthly  deht-to-income  ratio  or 
residual  income;  and  (8)  credit  hi.story. 

Section  1026. 43(c)(3)  generally 
reiiuires  the  creditor  to  verify  the 
information  relied  on  in  determining  a 
consumer’s  re]5ayment  ahilitv  using 
reasonably  reliable  third-party  records, 
with  special  rules  for  verifying  a 
consumer’s  income  or  assets.  Section 
l()26.43(c)(5)(i)  recpnres  the  creditor  to 
calculate  the  monthly  mortgage 
payment  based  on  the  greater  of  the 
fully  indexed  rate  or  any  introductory 
rate,  a.ssumiug  monthly,  fully 
amortizing  payments  that  are 
suhstantially  etpial.  Section 
l()26.43(c)(.'i)(ii)  provides  special 
payment  calculation  rules  for  loans  with 
lialloon  payments,  interest-only  loans, 
and  negative  amortization  loans. 

Section  1026.43(d)  provides  sjiecial 
rules  for  comjilying  with  the  ahility-to- 
re])ay  reijuirements  for  a  creditor 
refinancing  a  “non-standard  mortgage” 
into  a  “standard  mortgage.”  This 
jirovision  is  based  on  'I'lLA  .section 
129C(a)(6)(E),  which  contains  special 
rules  for  the  refinancing  of  a  “hybrid 
loan”  into  a  “standard  loan.”  The 
]uirpo.se  of  this  provision  is  to  provide 
llexihility  for  creditors  to  nd’inance  a 
consumer  out  of  a  risky  mortgage  into  a 
more  stable  one  without  undertaking  a 
full  underwriting  jirocess.  Under 
§  l()2().43(d),  a  non-standard  mortgage  is 
defined  as  an  adjustable-rate  mortgage 
with  an  introductory  fixed  interest  rate 
for  a  period  of  one  year  or  longer,  an 
interest -only  loan,  or  a  negative 
amortization  loan.  Under  this  option,  a 
creditor  refinancing  a  non-standard 
mortgage  into  a  standard  mortgage  does 


not  have  to  consider  the  eight  specific 
underwriting  criteria  listed  under 
§  l()26.43(c),  if  certain  conditions  are 
met. 

Section  1026. 43(e)  specifies 
requirements  for  originating  “(jualified 
mortgages,”  as  well  as  standards  for 
when  the  pnjsumption  of  comjiliance 
with  ahility-to-repay  reiiuirements  can 
he  rebutted.  Section  1026.43(e)(1)(i) 
provides  a  safe  harbor  under  the  ahility- 
to-repay  r(!quirements  for  loans  that 
satisfy  the  definition  of  a  qualified 
mortgage  and  are  not  higher-priced 
covered  transactions  (/.e.,  the  APR  does 
not  exceed  the  Average  Prime  Offer  Rate 
(APOR)  plus  1.5  jiercentage  points  for 
fir.st-lien  loans  or  3.5  pert:entage  points 
for  suhordinate-lien  loans).  Section 
l()26.43(e)(l)(ii)  provides  a  rebuttable 
presumjition  for  (pialified  mortgage 
loans  that  are  higher-jiriced  covered 
transactions  (i.e..  the  APR  exceeds 
APOR  plus  1.5  percent  for  first  lien  or 
3.5  percent  for  subordinate  lien). 

Section  1026.43  also  jirovides  three 
ojitions  for  creditors  to  originate  a 
(pialified  mortgage: 

Quulifwd  luort^^age — <^nimrul.  Under 
the  general  definition  for  (pialified 
mortgages  in  1026.43(e)(2),  a  creditor 
must  satisfy  the  .statutory  criteria 
restricting  certain  product  features  and 
points  and  fees  on  the  loan,  consider 
and  verify  certain  underwriting 
ixupiirements  that  are  jiart  of  the  general 
ahility-to-re])ay  standard,  and  confirm 
that  the  con.sumer  has  a  total  (or  “hack- 
end”)  deht-to-income  ratio  that  is  le.ss 
than  or  equal  to  43  ])er(:ent.  To 
determine  whether  the  consumer  meets 
the  specific  deht-to-income  ratio 
re(piirement,  the  creditor  must  calculate 
the  consumer’s  monthly  deht-to-income 
ratio  in  accordance  with  ajipendix  Q.  A 
loan  that  sati.sfies  these  criteria  and  is 
not  a  higher-priced  covered  transaction 
receives  a  legal  safe  harbor  from  the 
ahility-to-repay  requirements.  A  loan 
that  satisfies  these  criteria  and  is  a 
higher-jiriced  covered  transaction 
receives  a  rebuttable  jiresuinjition  of 
compliance  with  the  ahility-to-rejiay 
requirements. 

Qualified  mortgage — special  rules. 
I'he  .second  ojition  for  originating  a 
(pialified  mortgage  provides  a  temporary 
alternative  to  the  general  definition  in 
§  1026. 43(e)(2).  This  option  is  intended 
to  avoid  unnece.ssarily  disrupting  the 
mortgage  market  at  a  time  when  it  is 
especially  fragile,  as  a  result  of  the 
recent  mortgage  crisis.  Section 
l()26.43(e)(4)  })r()vi(les  that  a  loan  is  a 


'”'I'II,A  siiclion  12‘)C(1))(2)(15)  (lol'intis  llio  Avura^i; 
I’riiiK!  Offer  Rale  as  “llu!  average  prime  offer  rale  for 
a  (:oini)aral)le  transaction  as  of  the  date  on  wliicli 
the  inieresl  rate  for  the  transaction  is  set,  as 
puhlislied  l)y  the  Hurean."  15  IL.S.C.  l();i;ic(l))(2)B). 


(pialified  mortgage  if  it  meets  the 
.statutory  limitations  on  jiroduct  features 
and  points  and  fees,  satisfies  certain 
other  requirements,  and  is  eligible  for 
purchase,  guarantee,  or  insurance  by 
one  of  the  following  entities: 

•  Fannie  Mae  or  Freddie  Mac.  while 
ojierating  under  the  con.servatorship  or 
receivership  of  the  Federal  Housing 
Finance  Agency  pursuant  to  section 
1367  of  the  Federal  Housing  Enteqirises 
Financial  Safetv  and  .Soundne.ss  Act  of 
1992: 

•  Any  limited-life  regulatory  entity 
succeeiling  the  charter  of  either  Fannie 
Mae  or  Freddie  Mac  pursuant  to  section 
1367(i)  of  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992; 

•  The  U.S.  Department  of  Housing 
and  Urban  Development  under  the 
National  Housing  Act  (FHA); 

•  The  U.S.  Department  of  Veterans 
Affairs  (VA); 

•  The  U.S.  Department  of  Agriculture 
(USDA):  or 

•  The  U.S.  Dejiartment  of  Agriculture 
Rural  Housing  Service  (RHS). 

With  respect  to  G.SE-eligihle  loans, 
this  temjKirarv  provision  expires  when 
conservator.shij)  of  the  GSEs  ends.  With 
resjiect  to  each  other  category  of  loan, 
this  provision  expires  on  the  effective 
date  of  a  rule  issued  by  each  respective 
Federal  agency  pursuant  to  its  authority 
under  TIEA  siiction  129G(h)(3)(ii)  to 
define  a  (pialified  mortgage.  In  any 
event,  this  temporary  provision  exjhres 
no  later  than  )anuarv  10.  2021. 

Qualified  mortgage — balloon-pavment 
loans  bv  certain  creditors.  The  third 
option  for  originating  qualified 
mortgages  is  included  under 
§1026.43(0.  which  provides  that  a  small 
creditor  ojierating  jiredominantly  in 
rural  or  underserved  areas  can  originate 
a  balloon-payment  (pialified  mortgage. 
The  Dodd-Frank  Act  generally  prohibits 
halloon-jiayment  mortgages  from  being 
(pialified  mortgages.  However,  the 
.statute  Climates  a  limited  exception,  with 
special  underwriting  rules,  for  loans 
made  by  a  creditor  that:  (1)  Gperates 
jiredominantly  in  rural  or  underserved 
areas:  (2)  together  with  affiliates,  has 
total  annual  residential  mortgage  loan 
originations  that  do  not  exceed  a  limit 
.set  by  the  Bureau:  and  (3)  retains  the 
balloon  loans  in  portfolio.  The  purpose 
of  this  definition  is  to  jireserve  credit 
availability  in  rural  or  imderserved 
areas  by  assuring  that  small  creditors 
offering  loans  that  cannot  he  .sold  on  the 
secondary  market,  and  therefore  must  he 
jilaced  on  the  creditor’s  balance  sheet, 
are  able  to  use  a  halloon-jiayment 
structure  as  a  means  of  controlling 
interest  rate  ri.sk. 
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Section  l()2(j.43(i)(l)(vi)  limits 
eligibility  to  creditors  that  originated 
.•iOO  or  fewer  covered  transactions  in  the 
preceding  calendar  yiuir  and  that  have 
assets  of  no  more  than  S2  billion  (to  he 
adjusted  annually).  In  addition,  to 
originate  a  halloon-jiayment  iinalified 
mortgage  more  than  50  pi^rcent  of  a 
creditor's  total  iirst-lien  covered 
transactions  must  have  been  secured  by 
properties  in  counties  that  are  “rural”  or 
“nnderserved.”  as  designated  by  the 
Bureau.  A  county  is  “rural”  if,  during  a 
calendar  year,  it  is  located  in  neither  a 
metropolitan  statistical  area  nor  a 
micro|K)litan  statistical  area  adjacent  to 
a  metro|)olitan  statistical  area,  as  those 
terms  are  defined  by  the  ll.S.  Office  of 
Management  and  Budget.  A  county  is 
“underserved”  if  no  more  than  two 
creditors  extend  covered  transactions 
five  or  more  times  in  that  county  during 
a  calendar  year.  Also,  during  the 
preceding  and  current  calendar  years, 
the  creditor  mu.st  not  have  sold  or 
assigned  legal  title  to  anv  balloon- 
payment  (pialified  mortgage  originated 
pursuant  to  this  provision.  Balloon 
loans  by  such  creditors  are  eligible  for 
(|ualified  mortgage  status  if  they  meet 
the  statutorv  limitations  on  |)roduct 
features  and  points  and  fees,  and  if  the 
creditor  follows  certain  other 
reijuirements  that  are  jiarl  of  the  general 
ahility-to-rejiay  standard. 

The  Bureau's  2013  ATR  Final  Rule 
contains  two  additional  re(|uirements 
relevant  to  this  jiropo.sal.  Section 
102(i.43(g)  implements  the  Dodd-Frank 
Act  limits  on  jirejiayment  jienalties. 
Section  1020. 43(h)  ])rohihits  a  creditor 
from  structuring  a  closed-end  extension 
of  credit  as  an  open-end  plan  to  evade 
the  ahility-to-rejiay  re(|uirements. 

111.  The  Mortgage  Loan  Market 
Overview 

For  a  complete  discus.sion  of  the 
mortgage  market,  the  financial  crisis 
that  precipitated  the  Dodd-Frank  Act. 
and  more  recent  efforts  at  stabilization, 
.see  ])art  11  of  the  Bureau’s  201 3  ATR 
Final  Rule.  The  mortgage  market  is  the 
single  largest  market  for  consumer 
financial  products  and  services  in  the 
United  States.  In  2008  this  market 
collajised,  greatly  diminishing  the 
wealth  of  millions  of  American 
consumers  and  sending  the  economy 
into  a  sevcire  recession.  A  primarv  can.si; 
of  the  collaj)se  was  the  steady 
d(!terioration  of  credit  standards  in 
mortgage  lending.  Evidence 
demonstrates  that  many  mortgage  loans 
were  made  solely  against  collateral  and 
without  consideration  of  ability  to 
rejiay,  jiarticularly  in  the  markets  for 
“suhprime”  and  “Alt-A”  jiroducts, 
which  more  than  doubled  from  $400 


billion  in  originations  in  2003  to  $830 
billion  in  originations  in  2000.^" 
Snhprime  products  wen;  sold  primarily 
to  consumers  with  poor  or  no  credit 
history',  while  Alt-A  loans  were  sold 
lirimarily  to  consumers  who  provided 
little  or  no  ilocumentation  of  income  or 
other  evidence  of  repayment  ability.-' 
Because  suhprime  and  All-A  loans 
involved  additional  risk,  they  were 
typically  more  expensive  to  consumers 
than  “jirime”  mortgage  loans,  although 
many  of  them  had  very  low  introductory 
interest  rates.  While  housing  juices 
continued  to  increase,  it  was  relatively 
easy'  for  consumers  to  refinance  their 
existing  loans  into  more  affordable 
ju'odncts  to  avoid  interest  rate  resets  and 
other  adjustments.  When  housing  jirices 
h(!gan  to  decline  in  200.5,  however, 
refinancing  became  more  difficadt  and 
deliiKjuency  rates  on  suhprime  and  Alt- 
A  products  incniased  dramatically.--  By 
the  summer  of  200(),  1..5  percent  of  loans 
less  than  a  year  old  were  in  default,  and 
this  figure  jieaked  at  2. .5  jiercent  in  late 
2007.-"  As  the  economy  worsened,  the 
rates  of  serious  delimjuency  (90  or  more 
days  past  due  or  in  foreclosure)  for  the 
suhju  ime  and  Alt-A  products  began  a 
steej)  increase  from  apjiroximately  10 
percent  in  200(),  to  20  percent  in  2007, 
to  over  40  percent  in  2010. 

Although  the  mortgage  market  is 
recovering,  consumers  today  continue  to 
feel  the  effects  of  the  financial  crisis. 


-"Iiisido  Mortg.  I'in..  V'/ir  201 1  MdiI^uhc  Markvl 
Sltilislicdl  Annual  (2(111). 

-'  Tlinri!  is  lividonco  tlinl  sonu;  consuiiuirs  wlu) 
would  liav(!  (|u;difi(!d  lor  “priiuo"  loans  w(!ro 
stounid  into  subprimo  loans  as  wall.  I  ho  Fodural 
R(!si!rv(!  Hoard  on  (ulv  lit.  2011  issnud  a  oonsunt 
coasu  and  dosisi  ordor  and  assossod  an  .SK.'i  niillion 
civil  inonov  |)i!naltv  against  Walls  Faigo  ik  (ioin|)anv 
ol  .San  Francisco,  a  ragislarad  hank  holding 
company,  and  Walls  Fargo  l''inancial.  Inc.,  ol  lias 
Moinas.  Tha  ordar  addrassas  alhigations  that  Walls 
F'argo  Financial  amplovtais  sl(!ar(!d  polantial  |)rima- 
aligihla  consninars  into  mora  costly  snhpriina  loans 
and  sa|)aralaly  I'alsiliad  incuiina  inlormalion  in 
mortgage  applications.  In  addition  to  tha  civil 
moiKiV  penalty.  Ilia  ordar  ratpiiras  that  Wails  Fargo 
compansala  aifaclad  consumers.  Snr  Fress  Kelaasa, 
F'ederal  Reserve  Hoard  Only  20.  201 1).  availahle  at 
http:/ /WWW. lad(nalvcsarvc.i^av/na\vsa\vnls/pross/ 
inilhicinnmt/201  t0720a.htni. 

--II..S.  F’in.  Crisis  Inqiiirv  Oomm'n.  Tlw  Financial 
(IrisiN  linpiiiY  Hepart:  Final  Hepart  al  the  \’aiianal 
(liyininissian  on  tha  C.ansns  of  the  Financial  and 
Econotnic  CIrisis  in  the  I  'nited  States  at  21 , '>-21 7 
(Oliicial  tiov't  ed.  201 1)  (FCIC  Iteport).  availahle  at 
http:/ /www.}ipo.^o\/f  ds\’s/pk}>/CIH)-F(',IC/ pdf /CPO- 
FClC.pdf. 

F(il(l  Iteport  at  21.1.  Corahogic  Chial  FconomisI 
Mark  Flaming  told  tha  I'l'.Ki  that  tha  early  payment 
deianit  rate  "certainly  correlates  with  the  increase 
in  the  Alt-A  and  snhprime  shariis  and  tha  turn  ol 
the  housing  market  and  the  sensitivity  ol  those  loan 
prorlncts."  Id. 

FCIC  Iteport  M  217. 


A.  (A)niimtnitv-Focusod  Landing 
Proorunis 

While  governmental  and  nonprofit 
programs  have  always  hettn  an 
important  source  of  a.ssistance  for  low- 
to  moderate-income  (LMI)  consumers, 
th(!se  ju'ograms  have  taken  on  even 
greater  significance  in  light  ofcurntnt 
tight  mortgage  credit  .sliindards  and 
Federal  initiatives  to  .stabilize  the 
housing  market.  Thiint  are  a  variety  of 
ju'ograms  desigmtd  to  assist  LMI 
consumers  with  access  to 
homeownership.  These  programs  are 
generally  offered  through  a  nonprofit 
entity,  local  government,  or  a  housing 
finance  agency  (HFA).  These  jirograms 
])lay  a  significant  role  in  the  hoii.sing 
sector  of  the  economy. 

Ty|)es  of  Financial  A.ssistance  Availahle 

Gommunity-focused  lending  programs 
typically  jirovide  LMI  consumers  with 
a.ssistance  ranging  from  housing 
counseling  services  to  full  mortgage 
loan  financing.  Some  programs  offer 
financial  a.ssistance  through  land  trust 
programs,  in  which  the  consumer  leases 
the  real  projierty  and  takes  ownershi])  of 
only  the  improvements.  Manv 
organizations  jtrovide  “downjiavment 
assistance”  in  connection  with  mortgage 
loan  financing.  This  can  he  a  gift,  grant, 
or  loan  to  the  consnmer  to  assi.st  with 
the  consumer’s  down  payment,  or  to 
])ay  for  some  of  the  closing  costs.  These 
programs  often  rely  on  snhsidies  from 
Federal  government  funds  (such  as 
through  the  HUD  HOME  jirogram),  local 
government  funds,  foundations,  or 
(tin plover  funding."'’ 

Some  Jirograms  offer  first-lien 
mortgage  loans  detsigned  to  meet  the 
needs  of  LMI  consumers.  These  first- 
lien  mortgage  loans  may  have  a 
discounted  interest  rate,  limited 
origination  fees,  or  jiermit  high  loan-to- 
value  ratios.  Many  jirograms  offer 
.subordinate  financing.  Suhordinate- 
financing  ojitions  may  he  simjile,  such 
as  a  relatively  inexjiensive  subordinate- 
lien  loan  to  jiay  for  closing  costs.  Other 
methods  of  subordinate  financing  may 
he  comjilex.  For  examjile,  one  HFA 
Jirogram  offers  a  3()-year,  fixed-icite, 
suhordinate-lien  mortgage  loan  through 
jiartner  creditors,  with  interest-only 
jiayments  for  the  first  11  years  of  the 
loan’s  term,  and  which  also  jirovides  the 
LMI  consnmer  with  an  intere.st  snlisidy, 
resulting  in  a  graduated  monthly 
jiayment  between  the  fifth  and  eleventh 


Al)igiiil  I’oinul,  Challen<’es  and  Chan^’es  in 
Connnnnity-liased  Lending  for  I loineownership. 
NiiighhorWorks  America,  joint  ('.enter  lor  Housing 
.Studies  ol  Harvard  University  (F'ehrnary  2(11 1). 
avai lahle  at  http://www.jchs.har\'ard.edn/sites/ 
jchs.han  <ird.edn/files/wl  1-2  ponnd.pdf. 
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year  of  the  loan;  an  additional  30-year 
deferred,  0  percent  subordinate-lien 
mortgage  loan  is  extended  by  the  HP’A 
(!(|iiai  to  the  amount  of  the  subsidv.-'* 
Some  of  the  loans  offered  by  these 
programs,  whether  first-lien  or 
subordinate-financing,  are  structured  as 
hybrid  grant  products  that  commonlv 
will  be  forgiven. 

Housing  Finance  Agencies 

For  over  .'it)  y(!ars.  HFAs  have 
provided  LMl  consumers  with 
opportunities  for  affordable 
bomeownersbip.^^  HFAs  are  (piasi- 
governmental  entities,  chartered  bv 
either  a  State  or  a  municipality,  that 
engage  in  diverse  bousing  financing 
activities  for  the  promotion  of  affordable 
bousing.  Some  HFAs  are  chartered  to 
promote  affordable  bousing  goals  across 
an  entire  .state,  while  others’  jurisdiction 
extends  to  only  particular  cities  or 
counties.^”  These  agencies  are  generallv 
funded  through  tax-exempt  bonds.--' 
HFAs  issue  these  tax-exempt  bonds, 
al.so  known  as  Mortgage  Revenue  Bonds, 
and  use  the  proceeds  of  the  bond  sale 
to  finance  affordable  mortgage  loans  to 
LMl  consumers.  As  of  June,  2012,  the  .51 
State  HFAs  (SHFAs)  bad  .SI 07  billion  in 
outstanding  tax-free  municipal  debt 
available.  Tb(;,se  Mortgage  Revfunie 
Bonds  funded  ap])roximately  100.000 
first-time  homeowners  per  year.  HFAs 
may  al.so  receive  funding  through 
Federal  pn)grain.s,  such  as  HUD’s  HOME 
Investment  Partnersbijjs  Program, 
which  is  the  largest  Federal  block  grant 
for  affordable  bousing. 

HFAs  employ  several  methods  of 
Ijromoting  affordable  bomeownersbi]). 
These  agencnes  may  partner  with  local 
governments  to  develop  and  implement 
long-term  community-development 
strategies.  For  example,  HFAs  may 
provide  tax  credits  to  companies  that 
Iniild  or  rehabilitate  affordable 
bousing.-”  These  agencies  may  also 


Si!(!  hllp://\vi\  \v.mlip.n(^l/honu!0\viU!rship/ 
homalniyar/soft  second  works. php.  do.soriliing  I  hi; 
.Solt.Socond  proijriim  oHdrod  by  tlu:  Mass.icluisolls 
Housing  I’arlnia-.ship. 

-^Tlu!  first  .Stale  bousing  finance  agency  was 
esiabiislied  in  N(!w  York  in  littiO.  See  New  York 
.Stale  Housing  Finance  Agency  Act.  lOtiO  Laws  of 
N(!W  York.  fHiirtl  .Session.  Chap.  (>71. 

For  example,  the  l.ouisiana  Housing 
Cor|)oration  admini.sttus  affordal>l(!  Iiousing 
programs  across  all  of  Louisiana,  while  The  Financ(! 
y\utborily  of  New  Orleans  administcus  programs 
only  in  Orhuins  I’arisb.  .See  www.lltl<i.slol(cl(i.ns  imd 
www.linonceiiulliorily.org. 

-'Honds  issued  by  .SHFAs  are  lax-exemi)f  ifibe 
prociMids  are  ustxl  to  proyide  assistance  to  first-lime 
or  l.MI-bomebuyers.  See  2()  U.S.C.  142. 

See  www.lnid.gov/lioineprogixnn. 

•"  The  Tax  Reform  Act  f)f  l!)8(i.  Public  Law  !)!)- 
.SU.  100  .Stal.  2(m.‘)  (Itmti),  included  the  Low- 
Income  Housing  Tax  Credit  Program.  Under  Ibis 
program,  the  IK.S  |)royides  tax  credits  to  .SHFAs. 
.SHFAs  may  transfer  the.se  lax  cnulils  to  deyelopers 


admini.stor  affordablo  bou.sing  trust 
funds  or  other  State  programs  to 
facilitate  the  affordable  bou.sing 
development. Many  HFAs  al.so 
provide  education  or  training  courses  to 
fir.st-time  or  LMl  consumers. 

HFAs  al.so  provide  fiuaucial 
assistance  directly  to  consumers. 
'Lypically,  HFAs  offer  the  first-lien 
mortgage  loan,  subordinate  financing, 
and  downp;tyment  a.ssistance  programs 
described  above.  HFAs  may  also 
e.stablisb  jiooled  loss  reserves  to  .self- 
insure  mortgage  loans  originated 
pursuant  to  the  iirogram,  thereby 
permitting  LMl  consumers  to  avoid 
jnivate  mortgage  insurance.  In  201 0, 
ilFAs  jirovided  about  SIO  billion  in 
affordable  financing.^'-*  In  2010.  89 
jiercent  of  SHFAs  provided  down 
jiayment  assistance  loan  or  grant 
a.ssistance  and  57  percent  of  SHFAs 
provided  assistance  in  conjunction  with 
FHA  or  IJSDA  programs.-”  However, 
HFAs  generally  do  not  jirovide  direct 
financing  to  LMl  consumers.  HFAs 
])artner  with  creditors,  such  as  local 
lianks,  that  extend  credit  pursuant  to  the 
HFA’s  |)rogram  guidelines. 

Private  Organizations 

While  entities  such  as  HFAs  develop 
and  finance  affordable  bousing 
jirograms,  these  mortgage  loans  are 
generally  extended  by  private 
organizations.  Tbe.se  organizations  often 
are  structured  as  nonprofit  501  (c)(3) 
organizations.  Under  Internal  Revenue 
(iode  section  501  (c)(3),  the  designation 
is  for  nonjirofit,  tax-exemjit,  charitable 
organizations  not  ojierated  for  the 
benefit  of  jirivate  interests. Under 
Federal  tax  law,  501(c)(3)  organizations 
are  re.stricted  from  lobbying  activities, 
while  501(c)(4)  organizations,  which 
must  exist  to  promote  social  welfare, 
may  engage  in  political  campaigning 
and  lobbying.-”’  Mo.st  organizations  that 
provide  supjjort  to  LMl  consumers  are 
structured  as  501(c)(3)  organizations. 


(if  aff()i-(labl(!  bousing.  Uiwolopiirs  tbim  .sail  those 
ciodits  t(i  fimd  Iho  doyohipmoiit  iinijiram.  See 
111  Ip:/ /portal. Iiud.gov/lind  portal/ m  tD?src=/ 
program  offices/conun  planning/ 
alfordahleliousing/lraining/weh/lilitc/hasics. 

‘-'rbo  Massachiisolls  Affordablo  Housiii”  Trust 
Fund  iiroyidos  binds  to  {’oyornmontal  subdiyisions. 
nonprofit  or«anizalions,  and  othor  onlilios  sookino 
to  proyido  for  tbo  doyolopmoni  of  affordablo 
bousin}^.  See  www.niasslionsing.coni.  Now  York 
.Slato's  Mitcboll-Lama  pro”ram  proyidos  subsidios 
such  as  proiiorly  lax  oxomplions  to  affordablo 
bousinj’  doyolopors.  See  litlp://www. nvslicr.org/ 
Programs/ niitcliell-lania/. 

■‘■’National  (Council  of  .Stale  Housing  Agencies. 
State  UFA  Facihook  (2()1()).  |).  22. 

'■'Id.  at  21-22.  25-2(i. 

See  lillp://www.irs.gov/Ciliarilies-lr-\’on-Prolils/ 
Cliaritalile-Organiy.alions/ Exemption- 
Itexiuirements — Seclion-5()l(cll3l-()rgani'/.alions. 

'■'"See  http:/ /www. iis.gov/Cliarilies-lr-Sion-Profils/ 
Otlier-Non-Profits/Social-Welfam-Organizalions. 


However,  some  organizations  are 
structured  as  nonprofit  501(c)(4) 
organizations. 

Various  Federal  programs  establish 
eligibility  requirements  and  jirovide 
ongoing  monitoring  of  sjiecific  tvpes  of 
creditors  that  receive  Federal  grants  and 
other  sujiport.  For  examjile.  Community 
Develojnnent  Financial  Institutions 
(CDFIs)  ;ire  approved  by  the  U.S. 
Department  of  the  Treasury  (Treasury 
Dejiartment)  to  receive  monetary  awards 
from  the  Treasury  Department’s  C.DFl 
Fund,  which  was  establi.sbed  to  promote 
capital  development  and  growth  in 
under.served  communities.  Promoting 
boineownersbip  and  providing  .safe 
lending  alternatives  are  among  the 
Fund’s  main  goals.  The  Treasurv 
Dejiartment  created  the  CDFl 
designation  to  identify  and  sujijiort 
small-scale  creditors  that  are  committed 
to  community-focu.sed  lending,  but  have 
difficulty  raising  the  cajiital  needed  to 
jirovide  affordable  bousing  services.-’^ 
CDFIs  may  ojierate  on  a  for-jirofit  or 
nonjirofit  basis,  jirovided  the  CDFl  has 
a  jirimary  mission  of  jiromoting 
community  develojiment.  These 
jirognuns  are  al.so  subject  to  other 
eligibility  reejuirements.-”'  As  of  July 
2012  there  were  999  such  organizations 
in  the  U.S..  02  jiercent  of  which  are 
classified  as  (Community  Develojnneut 
((31)  Loan  Funds,  22  jiertient  as  C.D 
(Tttdit  Unions,  while  the  re.st  are  CD 
Banks,  Thrifts,  or  (31  Venture  (lajiital 
Funds.-”’ 

The  U.S.  Dejiartment  of  Housing  and 
Urban  Develojiment  (HUD)  may 
designate  uonjirofits  engaging  in 
affordable  bousing  activities  as 
Downjiayment  Assi.stance  through 
Secondarv  Financing  Providers 
(DAPs).-* '  HUD  establi.sbed  this 
designation  as  jiart  of  an  effort  to 
jiromote  nonjirofit  involvement  in 
affordable  bou.sing  jirograms.'*^  HUD- 


.Sf.-f?  ()H  FK  .">71)4  (Feb.  4.  211(12). 

'"See  12  CFR  1805.201(b). 

'"'Id.  Treasury  OeparlmenI  eligibility 
recpiirenients  fordlFIs  slijnilnte  that  an  approyed 
organization  must;  Be  a  le”al  entity  at  the  lime  of 
certification  application:  haye  a  primary  mission  of 
promoting  community  (leyeio|)ment:  be  a  financing 
entity;  primarily  serye  one  or  more  target  markiils; 
proyide  (leyelopnumt  serv  ices  in  conjunction  with 
its  financing  actiyilies;  maintain  accountability  to 
its  defined  target  market;  and  be  a  non-goyernimmi 
entity  and  not  be  under  control  of  any  goyernment 
entity  (Tribal  goyerninenis  (ixcluded). 

See  http:// www.cdlifund.gov/doi:s/ 
certilication/cdli/CDI'l  List — 07-31-1 2.xls. 

■"  See  24  Cl-K  200. 104. 

“Noniirofil  organizations  are  important 
partici|)ants  in  mill's  efforts  to  furtluir  affordable 
bousing  opportunities  for  low-  and  moderate- 
income  persons  Ibrougb  the  FHA  single  family 
jirograms.  FHA's  single  family  njgulations  recognize 
a  s]iecial  role  for  nonprofit  organiz.ations  in 
conjunction  with  the  *  *  *  provision  of  .secondary 
financing."  .S(?c(>7  FR  2!)228  (|une  0.  2002). 
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approved  nonprofits  may  jiarticipate  in 
FHA  single-family  })rograms  that  allow 
them  to  purchase  homes  at  a  iliscount, 
finance  FHA-insnred  mortgages  with  the 
same  terms  and  conditions  as  owner- 
(H:cnj)ants.  or  he  able  to  finance 
.secondary  loans  for  consumers 
obtaining  FHA-insnred  mortgages.  A 
HAP  must  he  approved  by  HUD  if  it  is 
a  nonjiroiit  or  nonprofit  instrumentality 
of  government  that  provides 
downjiayment  assistance  as  a  lien  in 
conjunction  with  an  FHA  first  mortgage; 
government  entity  DAPs  and  gift 
programs  do  not  reipiire  ajijiroval.-*-*  As 
of  November  2012  HUD  lists  233 
nonprofit  agencies  and  nonjirofit 
instrumentalities  of  government  in  the 
U.S.  that  are  authorized  to  provide 
secondary  financing.’*'’  HUIl  jierforms 
field  reviews  and  requires  annual 
reports  of  ])artici])ating  nonjirofit 
agencies.  Ailditionally.  HUD’s  quality 
control  plan  reijuires  periodic  review  for 
(hdicient  ])olicies  and  procedures  and 
corrective  actions.  These  ajiproval  and 
.suhse(|uent  nnlew  procedures  are 
intended  to  ensure  that  DAPs  operate  in 
comjiliance  with  HUD  requirements  and 
nmiain  financially  viable.-*''  However. 
HUD  recognizes  that  the.se  nonjirofits 
have  limited  resourcijs  and  gives 
consideration  to  DAP  viahilitv  when 
crafting  regulations.-*'* 

(a'lulitors  may  also  he  certified  hv 
HUD  as  (Community  Housing 
Develojiment  Organizations  (CHDOs)  in 
connection  with  llUD’s  HOMF 
Investimmt  Partnership  Program,  which 
provides  grants  to  fund  a  wide;  range  of 
activities  that  promote  affordable 
homeowner.shij).-*^  HUD  Participating 
jurisdictions  confer  (31DO  certification 
only  on  community-focused  noniirofits 
that  are  both  dedicated  to  furthering  a 
community’s  affordable  housing  goals 
and  capable  of  complying  with  the 


■"  Sifi!  hlli)://iK)i1til.lHitl.<4iiv/hu(liH>ii(il/Hl  'iyfsix:=/ 
pro^vam  ()flit:os/lu)ii!iin$’/slh/ni)/i<lh(l(ii)l)l. 

Siuf  l\tips://ontp.lmd."ov/idttpp/lilml/ 
f]7npdiilo.clm. 

-■'’"It  is  viliil  thill  llu;  I)(!|)iii1iiu!nl  piiriddiciillv  iind 
iinihinuly  iissnss  llu;  niiinii^iinidnt  iind  niiiiiiciid 
iihility  (d  piiUicipiiling  n()ii|)rotit  ii^iinciiis  to  (Misuro 
tluiy  an;  ikiI  oviinixtending  tliiiir  ciipaliililios  iind 
incniiisiii}^  Hi  ill's  risk  cil  loss  as  a  niorlgii}>i! 
insuraiMX!  providor.”  (i.S  KR  ‘1285.  !)2H(i  (Foil.  24, 
2(MH)). 

■''’"HI  ID  contiiiiios  to  slroiif^lv  on(:oiiraj>o  llio 
piirticipalion  ol  nonprolit  oi'oani/.ations,  iiu:ludiii}> 
coiiiiniinity  and  liiilh-hasod  (ir^ani/ations.  in  its 
programs.  This  |)rop(i.sod  rnlo  is  not  dosi}>nod  to 
pliicx;  particular  hnrdons  on  participation  hv 
nonprofit  oiy;ani/.iilions.  Kiithor,  Iho  pro|)osod  rnlo 
is  dosi}>nod  to  onsnro  Ihiil  nonprolit  oiy>iini/iilions 
hiivo  Iho  (xipacity.  oxporionco.  and  inloni.sl  to 
piirticipato  in  HI  ill's  housing  programs."  lid  FR 
7224.  7225  (Foh.  12.  21)04). 

■•^  .Soo  hltp://iX)i1(d.hiid.f’i>\’/hudp()rtal/IH  ’l)ysn:=/ 
program  officaa/coiitm  pUnmin^/ 
(ifl()rd(d)li;l}(Hising/proi’r<nns/h(mu!. 


riKjuirements  of  the  HOMF  Program.-*" 
(^editors  designated  as  (]HD()s  are 
eligible  to  receive  special  (3  IDO  .set- 
aside  funds  from  HUD’s  HOMl*]  program 
to  fund  local  homehuyer  assistance 
prognims.  *"  Applicants  seeking  (]HDO 
status  must  meet  rigorous  reiiuirements. 
For  example,  it  Cl  IDO  must  he 
designated  as  a  nonprofit  under  section 
501(c)(3]  or  (c)(4)  of  the  Internal 
Revenue  Code,  adhere  to  strict 
standards  of  financial  iiccoimtahility, 
have  among  its  pui'iio.ses  the  provision 
of  decent  and  affordable  housing  for 
FMl  consumers,  maintain  accountability 
to  the  community,  iind  have  a  proven 
record  of  capably  and  effectively  serving 
low-income  communities.^’"  After  the 
(]HDO  designation  is  obtained,  CHDCi 
creditors  must  operate  under  the 
supervision  of  a  Particijiating 
Jurisdiction  and  in  accordance  with  the 
requirements  of  the  HUD  HOMF 
Prognim.'*'  HUD  conducts  annual 
jierformance  reviews  to  determine 
whether  funds  have  been  used  in 
accordance  with  ])rogr;mi 
re(|nirements.'’-  While  HUD  continues 
to  support  affordable  housing  prognims 
involving  (iHDOs,  current  market 
conditions  have  affected  UHDO 
viability.'’" 

Non|irofit  creditors  may  engiige  in 
community-focused  lending  without 
obtaining  one  of  the  designations 
de.scrihed  tihove.  Such  nonprofits  often 
rely  on  UFA  or  Fedenil  progiams  for 
funding,  lending  guidelines,  and  other 
sup])ort.  However,  some  nonjirofits  offer 
credit  to  FMl  consumers  inde])endenl  of 
these  .State  or  Fedenil  programs.  For 


■"’"Till!  Iliipiirlmiint  hiilinvii.s  thiil  lluiri!  was 
spocilu;  statutory  inlimt  to  crualo  an  onlillomonl  lor 
ooinimmily  hasiiil  nonprolit  organi/ations  who 
would  own.  sponsor  or  diiviilop  HllMF  assislod 
housing.  Whili!  iiartnurships  with  .Statu  and  local 
govurnmuni  aro  critical  to  Ihu  duvolo|)munt  ol 
altordahlu  housing.  Ihusu  organizations  aru  viowud 
as  |)rivalu.  indupundoni  organizations  siiparalu  and 
apart  Iroin  .Statu  or  local  govurnmunis.  Onu  olThu 
major  ohjuctivus  ol  thu  llupartmuni's  tuchnical 
assislancu  program  is  to  incruasu  Ihu  ninnhur  ol 
capahli!.  succu.sslnl  CHIKls  ahiu  and  willing  to  usu 
Ihu  CHIKI  sul-asidu  llundl."  til  FR  4K72ti.  48727 
{.Supl.  Hi.  IPOli). 

•"'.S’uu  24  CFR  ‘)2.2l)l)  <■/.  .sui/. 

'•".SVu  24  (:FRi)2.2. 

’’’  F'’or  uxamplu.  no  moru  than  5  purcunt  ol  a 
I'articipaling  lurisdiclion's  fiscal  vuarlUlMF 
allocation  mav  hu  usud  lor  (2  IDO  opurating 
uxpun.sus.  24  OFR  ‘)2.2l)8(a). 

24  CFR  <)2.5.5t)  u/.  .sui/. 

'■”"|l’arlici|)aling  jurisdictions!  havu  unconnl(!r(!d 
n(!W  challungiis  in  administiiring  Ihuir  jirograms  and 
in  managing  thuir  growing  portfolios  ol  oldur 
HOMF  projects.  Thusi!  challungus  incindi!  rudneud 
availahililv  of  status  or  local  funding  sourcus. 
rudneud  privalu  lunding.  changus  in  housing 
|)ro|)urly  standards,  and  unurgv  codus  and 
ruductions  in  status  and  local  govurnmunt 
workforcus  throughout  Ihu  Nation.  Thusu  challungus 
havi!  huun  magnifiud  hy  curr(!nl  housing  and  crudil 
mark(!t  conditions."  7li  FR  78242.  78245  (Due.  Hi. 
2011). 


examjile,  iionprufit.s  may  make  mortgage 
loans  in  connection  with  a  (FSF 
affordiihle  housing  |)rogram.  'riie 
Fedenil  Home  l.oan  13ank  (FHF13) 

.System.  Fannie  Mae  (FNMA),  and 
Freddie  Mac  (FHFMU)  offer  several 
programs  to  support  affordable  housing 
by  facilitating  mortgiige  financing  for 
FMl  consumers.  For  examjile,  the  FTIFB 
Affordiihle  Housing  Program  jirovides 
grants  to  memher  hanks  to  fund 
jirograms  that  assist  with  closing  costs 
or  down  jiayments,  buy  down  jirincijial 
amounts  or  interest  rates,  refinance  an 
exi.sting  loan,  or  assist  with 
rehabilitation  or  construction  costs.'*'* 
Fannie  Mae  and  Freddie  Mac  also  offer 
two  Jirograms  focused  on  coinmnnity- 
focused  lending.'’-'’ 

Other  ojitions  exist  for  nonjirofits 
seeking  to  develoji  and  fund 
community-focused  lending  jirograms. 
For  examjile,  a  nonjirofit  may  originate 
mortgiige  loans  to  FMl  consumers  and 
subsequently  .sell  the  loans  to  a  hank, 
credit  union,  or  other  investor  as  jiart  of 
a  (Community  Reinvestment  Act 
jiaitnershiji  jirogram.-'’"  Other  nonjirofits 
niiiy  ojiei'iite  it  limited  affordable 
housing  assistance  fund,  funded  entirely 
by  jirivate  donations,  under  which  FMl 
consumers  may  obtain  subordinate 
financing.  Nonjirofits  such  as  these 
often  rely  on  the  underwriting 
jierformed  by  the  creditor  for  the  first- 
lien  mortgage  loan,  which  is  often  a 
liiink  or  credit  union,  to  jirocess, 
underwrite,  and  ajijirove  the  FMl 
consumer’s  ajijilication.  In  addition, 
some  nonjirofits  are  self-sujijiorting  and 
tiffer  full  financing  to  FMl  consumers. 
'Fhese  nonjirofits  often  establish  lending 
Jirograms  with  uniejue  guidelines,  such 
as  reijuirements  that  FMl  consumers 
devote  a  minimum  number  of  hours 
towards  the  construction  of  affordalile 
housing. 


Till!  F■l!(to^<ll  Homo  Loan  Hank  of  Dos  Moinos 
proviilos  luiuts  for  inoinhor  bank  pro<>rains  nilatoil 
to  niral  lioinoownorsbip.  urban  first-liino 
boinobuyors.  anti  Native  Ainorican  bomoownorsbip. 
.S'co  hllp  j/www.jhlhdm.com/commuidty- 
invirslniinil/dowii-ixivnwnl-iissisldncc-pmgrdiiis/. 
Till!  Foiloral  Homo  Loan  Hank  of  (2n(:af>o  proviilos 
finuls  for  moinbor  bank  i)rof>rains  rolatod  to  down 
paymont  and  dosing  cost  assislanoo  or  oligiblo 
robabililation  costs  for  Iho  purebaso  of  a  bonio.  Saa 
http://i:i.fhllu:.com/l',nidi  Pgms/DPP.shIml. 

FNMA  offors  first-lion  morlj>af>o  loans  through 
Ibo  My  (lominimily  Morigago  |)rogram  and 
subordinalo-lion  loans  tbrougb  Iho  (ionnniinilv 
.Soconds  program.  FHLMC  offors  both  first-  and 
subordinato-lion  morigago  loans  tbrougb  Ibo  Homo 
I’o.ssiblo  ))rogram. 

Undor  Ibo  liommunilv  RoinvostmonI  Act  (12 
H.S.C.  2!)l)l).  do|)ository  institutions  mav  moot 
community  roinvostmoni  goals  by  diroclly 
originating  or  purchasing  morigago  loans  providod 
to  I, Ml  consumors.  .Soo  12  CFR  228.22. 
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B.  Honwowntirship  Stabilizalion  and 
Foreclosure  Prevention  Progroins 

During  tlu;  (uirly  stages  oi  the  financial 
crisis  the  mortgage  market  significantly 
tightened  mortgage  loan  underwriting 
r(!(]uirements  in  resi)onse  to  uncertainty 
over  the  magnitude  of  potential  losses 
due  to  deliiKiuencies,  defaults,  and 
foreclosures.'’^  This  re.striction  in  credit 
availability  coincided  with  increasing 
unemployment,  falling  home  values, 
and  the  onset  of  snhi)rime  ARM  resets. 

As  a  result,  many  suhprime  ARM 
consumers  could  not  afford  their 
mortgage  payments  and  were  not  able  to 
obtain  refinancings.  This  led  to 
increa.ses  in  delincpiencies  and 
foreclosures,  which  prompted  further 
tightening  of  underwriting  standards. 
Other  suhprime  ARM  consumers  were 
able  to  remain  current,  hut  were  not  able 
to  refinance  because  of  a  decrea.se  in 
their  loan-to-value  ratio  or  an  increa.se 
in  their  deht-to-income  ratio.-'’” 

However,  these  c:onsumers  devoted 
most  of  their  disposable  income  to 
mortgage  payments,  thereby  lowering 
overall  consumer  demand  and  further 
weakening  the  national  economv.-'’” 
Policymakers  became  concerned  that 
the  losses  incurred  from  foreclosures  on 
suhprime  mortgage  loans  would 
destabilize  the  entire  mortgage  market.”" 
I’here  was  a  particular  concern  that  the 
uncertainty  surrounding  (ixposure  to 
these  losses  woidd  lead  to  a  fear- 
induced  downward  economic  s])iral.”' 


A  2011  OCC  survov  shows  llinl  .SO  porcont  ol 
hiinks  lif^lilonod  nisidonlial  loal  ostato  imdorwriting 
rociiiimnonls  Ixitwoon  2007  and  200K.  and  72 
porcimt  tight(!n(!d  und(!i-wrilin}>  riuinironKinls 
lM!tw(!(!n  200H  and  2000.  .S’oo  OITico  ol  tlio 
(;oniplrollor  ol'tlio  Curnsncy.  Siiixuy  of  Croilil 
I  'nclormiting  Pnicticos  2UI1,  p.  1 1 . 

.-Ill  ••|\V|ith  liouso  prices  liocoinin”  Hal  or  declinino 
in  many  parts  ol  tlio  country  during  2007.  it  has 
hocome  increasingly  dillicull  lor  many  suirprime 
ARM  horrowers  to  relinance.  While  many  such 
borrowers  remain  current  on  their  loans  or  are  still 
able  to  refinance  at  market  rates  or  into  FM.\ 
products,  an  increasing  number  have  either  fallen 
behind  on  their  existing  payments  or  face  the 
prospect  of  falling  behind  when  rates  reset  and  thev 
are  unable  to  refinance."  Accolomtinn  Loon 
Modificolions.  Improvin'!,  Foivciosuro  Provnntion 
and  Fnluincin>!  En  forcnmcnl ,  1 10th  (king.  (Dec.  0. 
2007)  (testimony  of  )ohn  (i.  Dugan.  Comptroller. 
Office  of  the  Comptroller  of  tin;  Currency). 

By  the  thirtl  (|uarter  of  2007,  the  ratio  of 
mortgage-related  financial  obligations  (which  is 
comprised  of  mortgage  debt,  homeowners' 
insurance,  and  iiroperty  tax)  to  disposable  |)ersonal 
income  reached  an  all-time  high  of  1 1,2  jjercent. 
.See  IUIp://u  \v\v.lhdondrosoivi;.<!ov/rolcns<;s/ 
honsodol)!/. 

"I  Alnalysts  are  concerned  that  mortgage 
foreclosures  will  climb  significanllv  higher  and. 
along  with  falling  housing  ))rices.  overwhidm  the 
ability  of  mortg.age  markets  to  restructure  or 
refinance  loans  for  cnalitworthy  borrowers." 
Congr(!ssional  Budget  ()ffie:e.  Options  for 
Responding  to  .Short-Term  Economic  Wciakness.  |). 
21  (lanuarv  2(102). 

"|.^|  breakthiwn  of  mortgag(!  markets  could  put 
the  economy  on  a  self-reinforcing  downward  sjjiral 


A.s  th(!  cri.si.s  wor.souud,  iiidu.strv 
stakoholdois  attumjitod  to  .stoj)  thi.s  .solf- 
roiuforcing  cych;  through  a  .soriu.s  of 
moasuros  iiitciidod  to  .stahilizo 
homoownoiship  and  iirovout 
foroclosuro.  Rogiuuiug  in  lato  2008,  the 
Federal  goverumeut.  Federal  agencie.s, 
and  (kSE.s  implemeuled  program.s 
designed  to  facilitate  refiuauciugs  and 
loan  modifications. 

The  Troubled  Asset  Beliej  Progixun. 
The  II. S.  goverumeut  enacted  and 
imjilemented  several  programs  intended 
to  promote  economic  recoverv  hv 
stabilizing  houieownership  and 
jireventiiig  foreclosure,  'fhe  Emergency 
Economic  Stabilization  Act  of  2008.”^  as 
amended  by  the  American  Recoverv  and 
Reinve.stment  Act  of  2000,””  authorizes 
the  Treasury  Dejiartment  to  “use  loan 
guarantees  and  credit  enhancements  to 
facilitate  loan  modifications  to  prevent 
avoidable  foreclosures.”””  Fursuant  to 
this  authority,  the  Treasury  Department 
established  the  Troubled  As.set  Relief 
Program  (TARP),  under  which  two 
programs  were  created  to  provide 
financial  assi.stance  directly  to 
homeowners  in  danger  of  losing  their 
homes:  the  Making  Home  Affordable 
(MHA)  program  and  the  Hardest  Hit 
Fund  (HHF)  jirogram.  The  MHA 
ju'ogram  is  o])erated  hv  the  Treasnrv 
Ilejiartment  and  seeks  to  provide 
Federally  directed  a.ssistance  to 
consumers  who  are  at  risk  of  defaidt, 
foreclosure,  or  were  otherwise  harmed 
by  the  financial  crisis.”'’  The  HHF 
Jirogram  jirovides  funds  to  certain 
SHFAs  in  States  where  the  Treasury 
Dejiartment  has  determined  that  locally- 
directed  stabilization  jirograms  are 
reejnired.”” 

MHA  began  with  the  introduction  of 
the  Home  Affordable  Modification 
Program  (HAMP)  in  March  2t)09.”7 
HAMP,  which  is  intended  to  assi.st 
emjiloyed  homeowners  by  rejilacing  the 
consumer’s  current  mortgage  loan  with 
a  more  affordable  mortgage  loan,  was 
immediately  sncce.ssfnl;  nearly  .‘iOO.OOO 
trial  modifications  were  begun  during 


of  hiss  l(MHling.  wi:aki!r  iicouoinic  activilv.  lowur 
houso  pricos.  moru  fonH:losun!.s.  ovuii  loss  loiiding. 
and  so  on.  oitluM-  causing  or  significanlly  worsoning 
a  rocossion."  let.  p.  21-22. 

”-12  ll.-S.C.  .')201  cl.  .s(.'f/..  l’ub.  I,.  110-242  (Ocl. 

2.  2002). 

”■* .S'oo  .Soc.  7002  of  l’ul)li(:  Law  111-.')  (lanuarv  (i. 
2000). 

•’*  12  ll..S.(;.  .')210(a)(l). 

'•^'Scc  n  mv. makin^honKHiflorttahtc.gov. 

'’''.S(.‘o  ltllp://\v\v\v.lrc(isnn'.i!ov/inilialivcs/ 
financint-atahitHy/TAlU’-Pro'^nnns/honsing/hbf/ 
Pagcs/dcfantl.aspx. 

”^.S’oo  Press  Release.  Treasury  Deiiartinont.  Hcticf 
for  l{csponsil)tc  Homeowners  (March  4.  2000). 
available  al:  htlp://www.Ueasnry.>iov/press-cenler/ 
press-reteases/Pages/ 2()()ft3-l  1459! 2322. aspx. 


the  first  six  months  of  the  jirogram.”" 
MHA  offerings  exjianded  with  the 
creation  of  the  Second  Lien 
Modification  Program  in  August  2009 
and  the  Home  Affordable  k'oreclosnre 
Alternatives  Program  in  November 
2009.””  The  Treasnrv  Dejiartment 
snh.sefjnently  modified  these  jirograms 
several  times  in  resjion.se  to  the 
changing  needs  of  distressed  consumers 
and  the  mortgage  market. 

MHA  Jirograms  are  currently 
scheduled  to  exjiire  on  December  31, 
2013,  although  there  is  continuing 
debate  about  whether  to  extend  them.^' 
As  of  December  2012,  ten  jirograms 
have  been  established  under  MHA.  The 
Treasury  Dejiartment  ojierates  five  MHA 
Jirograms.^”  The  remaining  five  MHA 
Jirograms  are  ojierated  in  conjunction 
with  FHA,  VA,  or  IJSDA  jirograms. 7” 
Many  consumers  facing  default  or 
foreclosure  have  received  assistance 
under  these  jirograms.  For  examjile. 
from  the  beginning  of  the  HAMP 
Jirogram  to  October  2012,  over  1.1 
million  jiermanent  HAMP  modifications 
have  been  comjileted,  saving  distressed 
consnmers  an  estimated  $10.2  billion.'” 

In  March  2010  the  Treasury 
Dejiartment  established  the  HHF 
Jirogram  to  enable  the  States  mo.st 
affected  by  the  financial  cri.si.s  to 
develoji  innovative  a.ssistance 
Jirograms. 7'‘’  Nineteen  jirograms  have 
lieen  e.stahlished  under  the  HHF  fund, 
which  is  currently  scheduled  to  exjiire 
on  December  31 , 201 7. 1’hese  jirograms 


See  I'roublod  A.ssul  Ruliof  Program  (T;\RP) 
Monllilv  Ruporl  to  Clongruss — .SupUaiibur  200!). 

'■''.S'ou  Unilwl  .Status  Dupartmuut  of  Ibu  Truasurv 
(Ifficu  of  Financial  .Slabilily.  "Troublurl  Asset  Relief 
Program:  Two  Year  Retrospective"  (October  2010). 

■".See  e.g..  .Sui)plemental  Diret:live  10-02  (March 
24.  2010).  moililving  H.\MP.  .Supplemental 
Directive  1 1-07  ()uly  2.').  201 1).  expanding 
eligibililv  for  the  Honu!  Affordable  lInemi)lovmenl 
Program,  and  Supplemental  Directive  12-02  (March 
0.  2012).  expanding  H,\MP  eligibility. 

Pr(!ss  Release.  Treasury  Department.  Exixindiii" 
(kir  Efforts  lo  Help  More  Homeowners  amt 
SIrenylhen  Hard-hit  Communities  (|an.  27.  2012), 
av  ailable  al  hllp://www.twasuiy.'^ov/connecl/bton/ 
Pai!es/Expandin<!-onr-efforls-lo-betp-moiv- 
bomeowners-and-stivn<!tben-bard-bit- 
i:omnnmities.asi)x. 

In  addition  to  HAMP.  the  .Second  l.ien 
Modification  Program,  and  the  Home  Affordable 
Foreclosure  Alternatives  Program,  the  Treasnrv 
De|)artment  also  o|)erale.s  the  Principal  Reduction 
iMlernalive  Program  and  the  Home  .Affordable 
I  InemploymenI  Program. 

^"I'he.se  programs  are  the  FHA  Home  Affordable 
Modification  Program.  H.SDA  S|)ecial  Loan 
.Servicing.  Veterans  Affairs  Home  Affordable 
Modification.  FH.A  Second  l.ien  Modification 
Program,  and  the  FHA  Sliorl  Refinance  Program. 

See  October  2012  Making  Home  Affordable 
Report. 

.See  Hardest  Hit  Fund  Program  ('.uidelines 
Round  1.  available  at:  bllp://mvw.lreastny.<!ov/ 
initial  ives/finanriat-slabitilv/TAliP-Proerams/ 
bonsino/Doeuments/HFAProposatCnidelines- 
istjld.pdf 
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jH'ovide  assi.stance  to  homeowners  in 
the  District  of  ('.olumhia  and  the  18 
states  most  affected  by  the  economic 
crisis. The  HHK  provides  funds 
directly  to  llFAs  in  the.se  States,  which 
are  used  to  create  foreclosure-avoidance 
programs.  As  of  November  2012,  ,S1.7 
billion  has  been  allocated  to  su})port  the 
57  programs  established  to  assist 
distressed  consumers  in  the.se 
localities. In  (California  alone,  nearly 
17.000  consumers  have  received  over 
.$100  million  in  assi.stance  since  the 
beginning  of  the  program.'" 

As  with  the  Mil  A  programs  di.scussed 
above,  these  HHF  programs  have 
evolveil  over  time.  The  Tr(iasiny 
Department  originallv  encouraged 
.SHFAs  to  establi.sh  jnograms  for 
mortgage  modifications,  principal 
forbearance,  short  sales.  |)rincij)al 
reduction  for  consumers  with  high  loan- 
to-value  ratios.  unemj)loyment 
assistance,  and  second-lien  mortgage 
loan  reduction  or  modification.^”  No 
.SHFAs  were  able  to  e.stablisb  all  of  tbe.se 
])rograms  in  the  early  stages  of  the  HHF. 
ilowever,  through  2011  and  2012  .Stati; 
HHF  programs  were  significantly 
modified  and  expanded."”  The  19 
.SHFAs  continue  to  modifv  tbe.se 
j)rograms  to  (hwelop  more  effective  and 
(ifficient  methods  of  providing 
assistance;  to  at-risk  consumers.  For 
example,  in  .September  2012  the  Nevada 
HHF  program  was  amended  for  the 
tenth  time."' 

/•ef/ero/  (ij^ancy  programs.  In  response 
to  the  financial  crisis,  the  FHA,  the  VA, 
and  the  IJ.SDA  ex])anded  existing 
j)rograms  and  imj)lemented  new 
programs  intended  to  facilitate 
refinancings  for  consumers  at  risk  of 
deliiKiuency  or  default.  .Some  of  these 
programs  o])erate  in  conjunction  with 

'•’Till!  HMF  pnividiis  liiiids  lo  .SHI  As  locntiul  in 
,'\l<ii>iiin<i.  Arizona.  Oaiiibrnia.  Florida,  (iooif^ia. 
Illinois.  Indiana.  Kinituckv.  Michigan.  Mississippi. 
N(!vada.  Now  (orsoy.  North  ('..indina.  Ohio.  Orof^on. 
Khod(;  Island.  .South  Carolina.  Tonnossoi;.  and 
\Vashin<;ton.  DC. 

Saif  Troiihlod  Assot  Koliol  l’rof>ram  (TARF) 
Monthly  Ki^port  to  Ooiif^ross — Novoinhor  21)12. 

'"Saa  Koop  Your  Homo  (ialitornia  2012  F'ourth 
Qnartorly  Koport. 

‘‘‘Saa  liardi!st  Hit  F'uiul  Program  Ouidtdinos 
Round  1,  availahio  at:  hlli)://\\  \\  \v.lraiisiirv.i<i)v/ 
iniliiiiivas/liiuinaiiil-sliihililv/TAUP-Proarinu!;/ 
lii>iisinf>/l)i>itiniants/HI-'A  /Vo/jo.so/  (iuiilalinas  - 
Jsl  Hd.piK. 

'“'From  201 1-2012.  tin;  program  agresomonts 
l)otw(!i!n  tho  1!)  .SHF'As  and  tin;  Troasury 
Hopailmont  won;  modil'i(td  .S3  timos.  Saa  blip:// 
wivw'.li'aasiin'.f’ov/iiiiliiilivas/lintinaiiil-sliihililv/ 
TAI{l’-l’ri><imms/luntfiin<’/hhl/P(i<’as/Aral}iv(il- 
infornuilion.iisps. 

'“  .Sor?T(mth  Amondmont  to  (iommitmont  to 
Pnrehaso  Financial  Instrmmait  and  HF'A 
Participation  Agroomont.  availahio  at  http:// 
w\u\ . I ir-iisiiiy. "ov/inilial iva.i/ financial -si tihi III v/ 
TAliP-Proi’irnns/lunisinf’/Paf’as/Pni'iixnn- 
Docamanls.asiix. 


the  'rreasury  Deportment’s  MHA 
prognnn,  while  others  are  run  solely  by 
tbe  partictthir  Federal  agencA'.  In  2008 
C'ongress  expanded  attcess  to 
refinancings  under  tbe  VA's  Interest 
Rate  Redtiction  Refinancitig  Loan 
program  by  raising  the  maxinutm  lo;m- 
to-value  ratio  to  100  percent  :md 
increasing  the  maximum  loan  amount  of 
loans  eligible  to  be  guaranteed  under  the 
prt)gram."“  hi  Imhi  ttarv  2009  HUD 
incretised  the  maximum  loan  tmiount  for 
FHA-insured  mortgages."  '  This  change 
expanded  access  to  refinancings 
available  under  the  FHA’s  .Streamline 
Rt;finance  Frognun."-*  Several  months 
later,  the  FHA  cieated  the  .Short 
Refinance  Ojition  iirogram  to  assist 
consumers  with  non-FHA  mortgage 
loans."''  This  jirogram,  which  ojierates 
in  conjunction  with  'FARF,  ])ermits 
underwater  consumers  to  refinance  if 
the  current  creditor  agrees  to  write 
down  10  jiercent  of  the  outstanding 
jirincipal  balance.  .Similarly,  in  August 
2010  the  Rural  Housing  .Service  of  the 
USDA  (RH.S)  adopted  rules  intended  to 
facilitate  loan  modifications  for 
consumers  .struggling  to  make  pavments 
on  U.SDA  Uuaranteed  Loans."”  The 
II.SDA  subsecpiently  created  the  .Single 
Family  Housing  (Guaranteed  Rural 
Refinance  Filot  Frogram,  which  was 
intended  to  refinance  IJ.SDA  borrowers 
into  more  .stable  and  affordable 
mortgage  loans. 

These  efforts  have  enabled  manv 
consumers  to  receive  refinancings  under 
these  programs.  In  2011,  the  FHA 
accounted  for  .'i.O  percent  of  the 
mortgage  refinance  market,  with 
originations  totaling  S.^O  billion."" 
However,  the  numher  of  consumers 
receiving  assistance  under  these 
])rograms  varies.  For  example,  between 

.S(h:.  504  ol  Ihi!  Vntorans'  Biaioiit.s 
linprovciiuait  Act  ol  2008.  Piihlic  Law  110-:i8<) 

(Ocl.  10.  2008). 

''  '  Saa  HUD  Moiif-amu!  l.altor  200<)-07.  .S(!i:tion 
1202(1))  ol  111!)  Ainoiican  Rocovorv  and 
Roinvo.slnuiiit  Act  ol  2000. 1’lil).  L.  111-5  (|aniiarv 
().  2000).  aulhorizod  llio  .Socrotary  ol  1  lousiii”  and 
Urban  Dovolopinoiil  lo  iiicroa.so  tho  loan  liniil. 

“-'Tho  F’H.\  Siroainlino  Rolinanco  Prof;ram 
contains  rodneod  nndiM-wrilins  roipiiromonls  lor 
consuinors  with  FHA  morl};a};o  loans  soiikiiif^lo 
rolinanco  into  a  now  Ml  A  niorl‘>af>o  loan  with  a 
rodneod  inlorosi  ralo.  Tho  FHA  has  ollorod 
siroainlino  rolinancos  lor  ovor  Ihirly  years.  Saa  1 11  ID 
Morlaagoo  l.otlor  1082-23. 

“■’.Soo  HI  ID  Morigagoo  l.ollor  2010-23. 

.S'oc  75  FR  52420  (Aug.  20.  2010). 

‘''.Saa  Rural  Dov.  Admin.  Notico  No.  4015  (1080- 
D)  (Fob.  1.  2012). 

““This  niiinhor  ropro.sonis  F'HA’s  inarkot  sliaro  hv 
dollar  vohimo.  By  nnmhor  ororiginalions.  Iho  MIA 
conirollod  0.5  porcont  olTho  rolinanco  inarkol.  with 
312.385  rolinancos  originatod.  Saif  MlA-lnsiirod 
Singlo-F’ainilv  Morigago  Originations  and  Market 
.Share  Report  2012 — Q2.  availahio  at  blip:// 
piiihil. bail. f’ln’/bailparlal /ilocaniif  Ills/ bnilcli)i:?icl= 
jbamkhi'J  21)12. pilf. 


A|)ril  2009  and  December  2011,  the 
MIA  started  .'j.O  million  mortgage  loan 
modifications."”  During  a  similar  time 
period,  nearly  997.000  FHA  .Streamline 
Refinances  were  consummated.””  In 
contntst,  between  February  2010  and 
.Septembtir  2012,  only  1,772  mortgage 
loans  were  refinanced  under  the  .Short 
Refinance  ()])tion  program.”'  Efforts 
continue  to  develoj)  and  enhance  these 
programs  to  a.ssist  distre.ssed 
liomeowners  while  inijiroving  the 
performance  of  existing  mortgage  loans 
owned,  insured,  or  guaranteed  by  these 
agencies. 

HARP  and  oiliar  HSE  refinancing 
programs.  After  the  G.SEs  were  placed 
into  conservatorshi])  in  late  2008,  the 
Federal  Housing  Finance  Agency 
(FHFA)  took  immediate  stejis  to  reduce 
(G.SE  losses  by  mitigating  foreclosures.”- 
In  Novemb(;r  2008  FHFA  and  the  (G.SEs, 
in  coordination  with  the  'Treasury 
Department  and  other  stakeholders, 
announced  the  .Streamlined 
Modification  Frogram,  which  was 
intended  to  help  delinciuent  consumers 
avoid  foreclosure  by  affordably 
restructuring  moi'tgage  jiayments.”"  'This 
program  was  the  precursor  to  the  Home 
Affordable  Refinance  I’rogram  (HARF) 
that  was  announced  in  March  2009.”'' 
'The  HARF  jirogram  was  originally  .set  to 
exjiire  in  June  2010  and  limited  to 
consumers  with  a  loan-to-value  ratio 
that  did  not  exceed  lO.'i  jiercent. 
However,  HARF  was  modified  over  time 
to  account  for  the  deteriorating  mortgage 
market.  In  july  2010  the  maximum  loan- 
to-value  ratio  was  increased  from  lO.I 
jiercent  to  12.')  jiercent. Nine  months 

““Saa  Hoaring  on  l'A'13  FVilonil  Hoii.sing 
Adinini.stralion’.s  Budgol  Roipiost.  112lli  (long.  (Mar. 
8.  2012)  (lo.sliinony  olUarol  Ualanlo.  .Xcling 
Assistant  .Socrotary  lor  Honsing/F'odoral  Housing 
Administration  Uoinmissionor  for  tho  U..S. 
Doparlmont  of  Housing  and  Urban  Dovolo))mont). 

'"’A  total  of‘.IO().871  morigago  loans  worn 
ondorsod  undor  Iho  F'HA  .Siroamlino  Rolinanco 
program  from  Fiscal  Yoar  200<)  Ihrough  2012.  .Soo 
IdlA  Outlook  Reports  for  Fiscal  Years  200!).  2010. 
201 1.  and  2012.  availahio  at  blip:/ /paiial.bnil.aav/ 
bnilpiiiial/HVD?sri:= /program  of licas/bunsing/ 
mna/iHf/ipIs/iHHf/abnann. 

Saa  Office  of  Iho  .Special  Inspoclor  Uonoral  for 
Iho  Troubled  Asset  Relief  Program.  Quarlorlv 
Report  to  C.ongress.  |).  04  (Oct.  23.  2012). 

''-Saa  Press  Release.  FHFA.  SlalainanI  of  PUPA 
Diraclor  lamas  11.  Lockbarl  (.Seplemher  7.  2008). 
available  at:  blli)://ivi\  i\.fbfa.<’ov/nahfilas/22/ 
PIIPASlalamanlD/Dlifinal.pdf. 

'"Saa  Press  Release.  F1)F;\.  PUPA  Annonneas 
bnplamanlalion  Plans  for  SIraamlinad  Loan 
Modificalion  Program.  (Dec.  18.  2008).  available  at 
bllp://\\\v\\.fbfa.go\/\\abfilas/2li7/ 
SMPimplamanlalion121f{l)ti.pdf. 

Saa  Press  Release.  I'reasurv  De|)arlmenl.  Ilaliaf 
for  Itasponsihia  llomaownars  (March  4.  200!)). 
available  at:  bllp://\\  \\  \v.lraasinY.gov/prifss-canlar/ 
prass-ralaasas/Pagas/2()l)9:i414rd)12322.aspx. 

'''•.Saa  Press  Release.  FHF'A.  PUPA  Aulborizad 
Pimnia  Maa  and  Praddia  Mar  lo  Expand  I  Ionia 
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later  I’dlP^A  extended  the  HARP 
expiration  date  hv  one  year,  to  June  30, 
2011.’''' 

Many  of  tlie  nearly  five  million 
eligible  consumers  were  exjiected  to 
receive  refinancings  under  HARP.”^ 
However,  by  mi(l-2011  fewer  than  one 
million  consumers  bad  received  HARP 
refinances.  Fannie  Mae,  Fniddie  Mac, 
and  FHFA  responded  by  significantly 
altering  the  HARP  jirogram.”"  Perhaps 
most  significantly,  the  maxinunn  loan- 
to-vabie  ratio  was  removed,  facilitating 
refinances  for  all  underwater  consumers 
who  otherwise  fit  HARP's  criteria. 

These  changes  were  immediatelv 
successful.  More  HARP  refinances  were 
completed  during  the  first  six  months  of 
2012  than  in  all  of  2011.’"'  These 
t:hanges  were  especially  effective  in 
assisting  consumers  with  high  loan-to- 
value  ratios.  In  September  2012, 
consumers  with  loan-to-value  ratios  in 
excess  of  1 2.'5  jierciait  rijceived  20 
percent  of  all  HARP  refinances.""’ 

The  GSEs  have  iinjilemented  other 
streamline  refinance  programs  intended 
to  facilitate  the  refinancing  of  existing 
(i.SF  consumers  into  more  affordable 
mortgage  loans.  These  programs  are 
available  for  consumers  who  are  not 
eligible  for  a  refinancing  under  HARI^. 
For  example,  a  consumer  with  a  loau-to- 
value  ratio  of  less  than  80  percent  is 
eligible  for  a  streamline  refinancing 
through  Fannie  Mae's  Refi  Plus  ])rogram 
or  Freddie  Mac's  Relief  Refinance 
program.  These  programs  comprise  a 
significant  share  ofGSE  refinancing 
activity.  From  January  through 
Sejitember  2012,  45  percent  ofGSE 
.streamline  refinances  were  non-HARP 
refinances.""  FHFA  and  the  GSEs 
remain  committed  to  continue 
modifying  these  programs  to  enhance 
access  to  refinancing  credit  for 
distressed  consumers. 

Afl<>r(liil)le  linfindnca  Prognmi  lo  125  PnrctnU  Loiin- 
lo-Valui;  duly  1.  200!)).  nvaiinblo  at:  lUtp:// 
i\\nv.i'hfa.goy/i\vhlihs/J3-4{)5/125  LTV  ioh(isd_ 
and  fact  sheet  71)  1  J)!)%5 H I  %5l). pdf. 

See  Pruss  Koloas(!.  FHFA.  PUPA  Extends 
Hefinance  Program  liy  One  lw;r  (Maicli  1.  2010). 
availahiu  al:  http://\\  n  \v.lhfa.g()v/\\ehfiles/l5-tlili/ 
llAliPEXTEXDEl}:itU)%5lit%5D.pdf 

.SV'u  'I'roasui  v  Dtiiiarlmaiil  I’ross  KHoaso  supra 
nolo  04. 

'"'See  I’ross  Koloa.so.  F'HF'.A.  PUPA.  Pannie  Mae 
and  PnHldie  Mat:  Annonntx:  IIAliP  (dian^es  to 
Heach  More  Porrowers  (Ool.  24,  201 1 ).  availalilo  at: 
ht  tp://\v\\iv.l  hla.gov/wehliles/2272t /HAH  Prelease 
lit2-4n_Pinal.pdf 

■•■'.Sor'  Focloral  Housing  F'inaticc!  A<>oim;v  Koliiianco 
K(!|)orl  ()mio  2012). 

"’".S'or- luidoral  Housing  Financo  Agoncy 
Kolinaiu'.o  Koport  (.So|)toinl)or  2012). 

""Id. 

'"-“Today,  wo  contimio  lo  iiuHit  willi  londor.s  lo 
(iii.suro  HAKF  i.s  lu!l|)inn  uiulorwalor  liorrowor.s 
rofinancoal  loday’.s  Idslorical  low  intoro.sl  ratos.  As 
wocoiilinuo  lo  <>ain  insiglit  ironi  tlio  |irogiam  w(! 
will  inako  additional  oporational  adjustinonls  us 


G.  Thp  Mortgaoe  Lotin  Market  for  Small 
Poll  folio  Creditors 

Securilization  fundamentally  altered 
mortgage  lending  practices. 

Traditionally,  underwriting  standards 
were  determined  at  the  branch  or  local 
hank  level.  These  practices  heavily 
einjihasized  the  relationshij)  between 
the  hank  and  the  consumer.""*  Starting 
in  the  mid-19d()s.  much  of  the  mortgage 
market  began  to  move  toward 
standardized  underwriting  practices 
based  on  iiuantifiahle  and  verifiable  data 
points,  such  as  a  consumer’s  credit 
score.'"-*  The  shift  toward  standardized, 
electronic  underwriting  lowered  co.sts 
for  creditors  and  consumers,  thereby 
increasing  access  to  mortgage  credit. 
Standardized  loan-level  data  made  it 
easier  to  analyze  individual  loans  for 
compliance  with  underwriting 
requirements,  which  facilitated  the 
expansion  of  private  mortgage 
securitizations.  This  shift  from 
portfolio-focu.sed  to  .securitization- 
focused  mortgage  lending  akso  altered 
the  traditional  risk  calculations 
undertaken  by  creditors,  as  creditors  no 
longer  retained  the  risks  a.s.sociated  with 
jioorly  underwritten  loans.'"-'* 
Additionally,  in  another  departure  from 
the  traditional  mortgage  lending  model, 
these  creditors  increasingly  relied  on 
the  fees  earned  by  originating  and 
selling  mortgage  loans,  as  oppo.sed  to 
the  interest  revenue  derived  from  the 
loan  itself. 

Small  community  creditor  access  to 
the  secondary  mortgage  market  was 
limited.  Many  .small  creditors  originated 
“non-conforming”  loans  which  could 
not  he  jmrehased  by  the  GSEs.  Also, 
many  commnnity  creditors  chose  to 
retain  the  relationshi))  model  of 
underwriting,  rather  than  fully  adopting 
standardized  data  models  popular  with 
larger  hanks.  Retaining  the.se  traditional 
hu.siness  methods  had  imjiortant 
consequences  during  the  subjirime 
crisis.  While  large  lending  institutions 
generally  dejiended  on  the  secondary 
market  for  liiiuidity,  .small  community 
hanks  and  credit  unions  generally 
remained  reliant  on  interest  income 

ntuidiHl  lo  (Mihiinco  iiccoss  lo  Ihi.s  proKrani,"  FdwanI 
).  DoMarco.  Acliiif’  lliroc.lor  F'odoral  Housin'’ 

F'inanco  Agunev.  Kiuiiarks  al  Iho  Anuirican  Morl^a”!! 
HonfuriMici!  (.St'pl.  10.  2012).  availalilo  al  htt/):// 
www.lhfa.gov/wehliles/243(l5/2l>I2l)eMarco 
X'OSpeechPinal.pilf. 

"|()|oinmimilv  hanks  land  lo  ha.so  c:rodil 
docisions  on  local  knowlodgo  and  nonslandard  dala 
ohiainod  Ihrough  long-lorin  rolalionships  and  aro 
loss  likoly  lo  roly  on  tho  niodols-hasod  undorwriling 
iisod  hv  largor  hanks."  Fodoral  lloposil  lnsni-ani:o 
(ioi'poralion.  PDIO  Oonnnanitv  Hanking  Study.  )>.  1- 
1  (Hocoinhor  2012)  (PDIO  Oonnnanitv  Hanking 
Stady). 

See  PCIC  Heport  al  72. 

See  PCIC  Heport  al  !i0. 


deriveil  from  mortgage  loans  held  in 
jiortfolio.  As  a  result,  community 
creditors  were  less  affected  by  the 
contraction  in  the  secondary  mortgage 
market  during  the  financial  crisis.'""  For 
example,  the  percentage  of  mortgage- 
hacked  .securities  in  relation  to  the  total 
assets  of  credit  unions  actually  declined 
by  more  than  I.."!  jiercent  as  suhprime 
lending  expanded.  '"^ 

The  magnitude  of  jiortfolio  lending 
within  this  market  remains  an  imjiortant 
inlluence  on  the  underwriting  jiractices 
of  community  banks  and  credit  unions. 
These  institutions  generally  rely  on 
long-term  relationshijis  with  a  small 
grouj)  of  consumers.  Therefore,  the 
rejiutation  of  these  community  banks 
and  credit  unions  is  largely  dejiendent 
on  serving  their  community  in  ways  that 
cause  no  harm.  Furthermore,  by 
retaining  mortgage  loans  in  jiortfolio 
community  creditors  also  retain  the  ri.sk 
of  delimjuency  or  default  on  those 
loans.  Thus,  community  creditors  have 
an  added  incentive  to  engage  in 
thorough  underwriting  to  jirotect  their 
balance  sheet  as  well  as  their  rejiutation. 
To  minimize  jiortfolio  jierformance  risk, 
small  community  creditors  have 
develojied  underwriting  standards  that 
are  different  than  those  emjiloyed  hv 
larger  institutions.  Small  creditors 
generally  engage  in  “relation.shiji 
hanking,”  in  which  underwriting 
decisions  rely  on  (jualitative 
information  gained  from  jiersonal 
relationshijis  between  creditors  and 
consumers.""*  This  (jualitative 
information,  often  referred  to  as  “.soft” 
information,  focuses  on  subjective 
factors  such  as  consumer  character  and 
relialiility.  which  “may  he  difficult  to 
(juantify,  verify,  and  communicate 

. .  2(K),t  anil  2()0H.  vvhihi  liian 

(in‘’inalions  al  hanks  wilh  assols  in  nxcii.ss  ot.SlO 
hillion  loll  hv  .51  porcont.  loan  ori^inalions  at  hanks 
with  assols  holwoon  .SI  and  SIO  hillion  doclinod  hv 
31  porcont.  and  loan  originations  al  hanks  wilh  loss 
than  $1  hillion  in  a.ssols  doclinod  hv  onlv  1(1 
porcont.  See  F'odoral  Kosorve  Bank  ot  Kansas  (iity. 
Pinancial  Indnstn’  Perspectives  (Hocoinhor  200!)). 

In  Hocoinhor  2003.  tho  ratio  ot  inorl”aso- 
hackod  soenritios  lo  total  assols  at  crodil  unions  was 
4.07  porcont.  By  Hocoinhor  2000.  this  ratio  had 
docroasod  to  3.21  porcont.  See  Accelerating  Loan 
.Modifications.  Improving  Poreclosnre  Prevention 
and  Enhancing  Enfowenient .  1  lOlh  Con».  (Hoc.  0. 
2007)  (loslimony  ofCif’i  Hyland.  Board  Moinhor  of 
tho  National  C.rodit  Union  Adininistralion). 

""'“Many  cusloinors  *  *  *  valuo  tho  intiinato 
knowlodgo  thoir  hankor  has  of  thoir  husinoss  and/ 
or  total  rolalionsliip  and  profor  doalin^  consislonlly 
wilh  Iho  samo  individuals  whom  Ihoy  do  not  havo 
to  fro(|iiontlv  roodneato  ahoiil  thoir  own  nni(|no 
financial  and  husinoss  situations.  .Such  customors 
aro  cons(K|uonlly  williii”  to  pay  rolalivoly  inoro  for 
such  .sorvico.  Kolationship  londing  thus  provides  a 
nicho  for  community  institutions  that  many  lar^o 
hanks  find  lo.ss  atiractivo  or  aro  loss  capahio  of 
providing."  Set:  Fodoral  Rosorvo  Bank  of  Atlanta. 

On  the  I'nitjaeness  of  Connnunity  Hanks  (detohor 
21)03). 
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through  the  normal  transmission 
ehannols  of  a  lianking  organisation.” 
lividenee  sngge.sts  tliat  underwriting 
liased  on  such  “soft”  information  yields 
loan  jiortfolios  that  perform  hotter  than 
those  niulerwritten  according  to  “hard” 
information,  such  as  credit  score  and 
consumer  income  hwels.""  For 
example,  one  recent  study  found  that 
delinquency  and  default  rates  were 
significantly  lower  for  consumers 
rec(!iving  mortgage  loans  from 
institutions  relying  on  soft  information 
for  underwriting  decisions.' ' '  This  is 
consistent  with  market-wide  data 
demonstrating  that  mortgage  loan 
deliiKjnency  and  charge-off  rates  are 
significantly  lower  at  smaller  hanks  than 
larger  ones."^  Current  data  also 
suggests  that  that  these  relationship- 
hased  lending  practices  lead  to  more 
accurate  underwriting  decisions  during 
cycles  of  both  lending  expansion  and 
contraction."' 

Although  the  numher  of  community 
hanks  has  declined  in  recent  years. 


"’■'.See  .-Mil!!!  N.  Hi!r”(!r  and  (Irn^oiv  I'.  UdtdI. 
Snuill  l!iisint-ss  C'-nnlU  Avdilahililv  diul  lit-lcilionsliip 
Lfudin^:  The  ImporUincir  of  Hank  ( )rfi<mis{ili<)iuil 
Slnicluif.  iLCoiioinic  louriial  (21)02). 

'"‘■'NlonMivnr.  a  coiniiarisiiii  ()n{).ss  raic.s  on 
individual  loan  (uit(!»onos  su}^<!st.s  dial  coininiinilv 
lianks  may  also  do  a  IhiIIoi'  joli  ol  nndorwrilin^  loans 
than  nonconiinnnilv  inslitulions  (son  'I'ahlo  4.4)." 
I-'DK^  (A)mniiinilv  liiinkin}’  Sliulv.  p.  4-<i.  Siu-olso 
.Sninil  Afiarwal.  Hn'iil  \V.  .Xinhroso.  .Sonpliala 
(:lioinsis(!n;4plml.  and  Chunlin  Lin.  The  lUiln  ol  Soft 
Infornuition  in  a  Dynamic  (iontraci  Scilin}’: 
Evidence  Imin  the  Home  l-Aiuity  Market.  42  )onrnal 
ol  Monev.  Oroilil  and  Hanking  (i.'iS.  (i4<l  (Oct.  201 1 ) 
(analyzing  lioiim  l■(|uily  lending,  the  authors  "lind 
tlial  the  lender's  use  ol  soli  inlormalion  can 
siicf:esslnlly  nuhice  llie  risks  associated  with  e.v 
post  cnidil  losses."). 

"In  particular,  we  find  evidence  that  selection 
and  soft  inlormalion  prior  to  purchase  are 
significantly  associated  with  reduced  delin(|uency 
and  default.  .\nd.  in  line  with  relationship  lending. 
w(!  find  that  this  efliHM  is  most  pronounced  for 
borrowers  with  compromised  credit  (credit  scores 
helow  litiO).  who  likelv  iKuielll  llu!  most  from  soft 
inlormalion  in  the  lending  relationship.  This 
suggests  that  for  higher  risk  borrowers.  relalionshi|) 
with  a  hank  mav  Ihi  alMiiit  more  than  the  mortgage 
transaction."  ().  lunre  Lrgungor  and  Stephanie 
Moulton.  Heyond  tin-  Tninsaction:  Dei)ositor\' 
Institations  and  Hedaced  .\/o;Ygngc'  Defaalt  for  Dm  - 
Income  //omehnvers.  l•'(Hlc‘ral  Rtsserve  Bank  of 
Cleveland  Working  I’aper  11-1.')  (August  2011). 

"-L'edciral  Reserve  Board.  (ihar<’<e()ff  and 
Deliiupiency  Hates  on  Loans  and  lA-ases  at 
Commercial  Hanks  (N'ov.  2012).  available  at  http: 
//w\yiy.federalreser\'e.}‘i>y/releases/cliarpeoff/ 
defaalt.htm.  'I'hese  data  show  that  residential  real 
e.slale  c:harge-offs  were  higher  at  large  hanks  than 
small  ones  for  12  of  the  previous  07  cjuarters.  dating 
to  the  start  of  llu!  small  hank  surx'ev  in  1001.  For 
e.xampic!.  in  the  fourth  cpiarter  of  2000  large  hanks 
had  a  2.  Hi  percent  charge-off  rale,  while  the  rale  at 
small  hanks  was  1.2  |M!n:enl.  I4(dinc|uency  rates 
(Imnonstrate  a  similar  elfect. 

”  ‘"111  two  retail  loan  c;alegories — residential  rcsil 
estate  loans  and  loans  to  individuals — c:oinniunily 
hanks  lainsislenllv  reported  lower  average;  lo.ss  rales 
from  1001  through  201 1.  llu;  p(;riod  for  which  thiwc; 
data  arc;  availahh;."  /77/C'  Comnmnity  Hankinfi 
Study,  p.  4-0. 


tho.se  iiistitutiim.s  romtiin  an  important 
.source  of  nonconforming  credit  in  area.s 
commonly  consitlered  “rural”  or 
“untler.served.”  In  2011,  community 
hanks  held  over  .K)  jiercent  of  all 
deposits  in  micropolitan  iireas  and  over 
70  percent  of  all  deposits  held  in  rtinil 
areas."'  Similarly,  in  2011,  there  were 
more  than  000  counties  where 
community  hanks  ojierated  offices  hut 
where  no  noncommunity  hank  offices 
were  present,  and  more  thiin  000 
additional  counties  where  community 
hanks  ojierated  offices  hut  where  fewer 
than  three  noncommunity  hank  offices 
were  pre.sent.' The.se  counties  have  a 
combined  ])o|nilation  of  more  than  10 
million  people  and  include  both  rural 
and  metropolitan  areas.""  It  is 
important  to  note  that  the  cost  of  credit 
offered  by  these  community  institutions 
is  generally  higher  than  the  cost  of 
similar  products  offered  by  larger 
institutions.  One  rea.son  for  this 
increased  exjien.se  .stems  from  the  nature 
of  relationshiji-ha.sed  underwriting 
decisions.  Such  (jualitative  evaluations 
of  creditworthiness  tend  to  take  more 
time,  and  therefore  tire  more  expensive, 
than  underwriting  decisions  based  on 
stamlardized  ])oint.s  of  data.  Also,  the 
co.st  of  funds  for  community  htinks 
tends  to  he  higher  th;in  the  cost  for 
larger  institutions.'  "* 

IV.  Legal  Authority 

3'he  Bureau  is  issuing  this  proposed 
rule  jnirsuant  to  its  authority  under 
TILA  and  the  Dodd-f’rank  Act.  .See  l.S 
U.S.C.  l(i()4(a),  12  IJ.S.C.  .S.'illla)  and 
(h),  .'5.S12(I))(1)  and  (2).  On  July  21, 2011, 
.section  1001  of  the  Dodd-Frank  Act 
transferred  to  the  Bureau  the  “con.sumer 
financial  jirotection  functions” 
previously  vested  in  certain  other 
Federal  agencies,  including  the  Board. 
The  term  “consumer  financial 
protection  function”  is  defined  to 
include  "all  authority  to  pre.scrihe  rules 
or  issue  orders  or  guidelines  pursuant  to 
any  Federal  con.sumer  financitil  law. 
including  jierforming  ajipropriate 
functions  to  |)ronuilgate  and  review 
such  rules,  orders,  and  guidelines.” 
'I’lLA  is  defined  as  a  Federal  consumer 
financial  law.'-"  Accordingly,  the 


'  f'DIC  Comnmnity  Hankinfi  Stady.  p.  2-li. 

'  /77/C'  Comnmnity  Hankiii}’  Stady.  p.  2-.'). 

'  >'•  Id. 

FCIC  Hepoil  ill  72. 

'  '**  /77/C'  Comnmnity  Hankine  Stady.  p.  4-.'). 

"■'12  II..S.(:.  .S.SBKiiKl). 

l)()(l(l-l'r;tnk  Act  S(;(:li(in  101)2(14).  12  lI.S.i;. 
.'>401(14)  ((h;tiniiig  "lM;(l(;ral  {:()iisuiiu;r  liiiaiici.il 
law"  Id  incliidi;  Ihi;  "(;iiiiiii(;rat(;(l  (:diisiiin(;i'  laws" 
and  llu;  provisions  ni  l illi;  X  olTlu;  Dodd-Frank  Act): 
Dodd-F'rank  Act  section  1002(12).  12  IL.S.i;. 

.')4K1(12)  (delining  "(;niinu;raled  c:onsunu;r  laws"  to 
include  TILA). 


Bureau  has  authority  to  issue 
regulations  pursuant  to'l'ILA. 

A.  TILA  Ability-to-Ropav  and  Qualified 
Morlnao(^  Provisions 

As  discu.ssed  above,  the  Dodd-Frank 
Act  amended  TILA  to  provide  that,  in 
ai;cortiance  with  regulations  jirescrihed 
by  the  Bureau,  no  creditor  may  m<ike  a 
residential  mortgage  loan  unless  the 
creditor  makes  a  reasonable  and  good 
faith  determination  based  on  verified 
and  documented  information  that,  at  the 
time  the  loan  is  consummated,  the 
consumer  has  a  reasonable  ability  to 
repay  the  loan,  according  to  its  terms, 
and  all  ajiplicahle  taxes,  insurance 
(including  mortgage  guarantee 
insurance),  and  assessments.  TILA 
.section  129C(a)(l);  l.'i  IJ..S.C. 
l()39c(a)(l ).  As  de.scrihed  helow  in  part 
IV. B,  the  Bureau  has  authority  to 
jirescrihe  regulations  to  carry  out  the 
jiurposes  of 'FILA  jnirsuant  to  TILA 
section  lO.'i(a).  l.'i  l]..S.C.  l()()4(a).  In 
jiarticular,  it  is  the  jnirjiose  of 'I’lLA 
section  129C.  as  amended  by  the  Dodd- 
Frank  Act,  to  assure  that  consumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  reasonably  reflect 
their  ability  to  rejiay  the  loans  and  that 
are  imderstandahle  and  not  unfair, 
decejitive,  or  abusive.  TILA  seilion 
129B(a)(2);  l.'i  II..S.G.  I(i39h(a)(2). 

The  Dodil-Frank  Act  also  jirovides 
creditors  originating  “(jnalified 
mortgages”  sjiecial  jirotection  from 
liability  under  the  ahility-to-rejiay 
reijiiirements.  TILA  section  129C(h).  1.1 
l]..S.('..  l()39c(b].  TILA  generally  defines 
a  “(jualified  mortgage”  as  a  residential 
mortgage  loan  for  wliich:  The  lo.tn  does 
not  contain  negative  amortization, 
interest-only  payments,  or  balloon 
jiayments;  the  term  tloes  not  ext:eed  30 
years;  the  jioints  and  fees  generally  do 
not  exceed  3  jiercent  of  the  loan 
amount;  the  income  or  assets  are 
considered  and  verified;  and  the 
underwriting  is  ha.sed  on  the  maximum 
rate  during  the  first  five  years,  uses  a 
jiayment  schedule  that  fully  amortizes 
the  loan  over  the  loan  term,  and  takes 
into  account  all  mortgage-related 
obligations.  TILA  .section  129G(h)(2),  1.1 
II..S.C.  I(i39c(h)(2).  In  addition,  to 
constitute  a  ijualified  mortgage  a  loan 
mu.st  meet  “;mv  guidelines  or 
regulations  established  hv  the  Bureau 
relating  to  ratios  of  total  monthlv  debt 
to  monthly  income  or  alternative 
measures  of  ability  to  jiay  regular 
exjien.ses  tifter  jiayment  of  total  monthly 
debt,  taking  into  account  the  income 
levels  of  the  borrower  and  such  other 
factors  as  the  Bureau  may  determine  are 
relevant  and  consi.stent  with  the 
j)urj)o.se,s  de.scrihed  in  TFILA  section 
129C(h)(3){B)(i)|.” 
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TILA  also  provides  tlu;  Bureau  with 
authority  to  jirescrihe  regulations  that 
revise,  add  to,  or  suhtract  from  the 
criteria  that  define  a  (pialified  mortgage 
upon  a  finding  that  such  regulations  an; 
nece.ssarv  or  proper  to  ejisuri;  that 
responsihli!,  affordahle  mortgage  credit 
remains  available  to  consumers  in  a 
manner  consistent  with  the  pur])oses  of 
the  al)ility-to-rej)ay  requirements;  or  are 
necessary  and  ajiinopriate  to  effectuate 
the  purjioses  of  the  ahility-to-repay 
nuiuirements,  to  jirevent  circumvention 
or  evasion  thereof,  or  to  facilitate 
comj)liance  with  TILA  sections  12913 
and  129(;.  TILA  section  129(i(h)(3)(B)(i), 
15  IJ.S.C.  l()39c(h)(3)(B)(i).  In  addition, 
TILA  section  129C(h)(3](A)  provides  the 
Bureau  with  authority  to  prescribe 
regulations  to  carry  out  the  purjioses  of 
the  qualified  mortgage  provisions, 
namely,  to  ensure  that  responsible, 
affordahle  mortgage  credit  remains 
available  to  consumers  in  a  manner 
consistent  with  the  ])urpo.ses  of  TILA 
section  129C.  TILA  section 
129C:(h)(3)(A),  15  IJ.S.C.  1939c(hK3)(A). 
As  discussed  in  the  section-hv-section 
analy.sis  below,  the  Bureau  is  issuing 
certain  provisions  of  this  rule  pursuant 
to  its  authoritv  under  TILA  section 
129C(h)(3)(B){i). 

With  resjiect  to  the  (jualified  mortgage 
jirovisions,  the  Ilodd-Frank  Act  contains 
sev(!ral  sjiecific  grants  of  regulatory 
authority.  First,  for  purpo.ses  of  defining 
“(lualified  mortgage,”  TILA  section 
129C(h){2){A)(vi)  jirovides  the  Bureau 
with  authority  to  e.stahlish  guidelines  or 
regulations  relating  to  monthly  debt-to- 
income  ratios  or  alternative  measures  of 
ability  to  pay.  Second,  TILA  section 
129C(h)(2)(b)  provides  that  the  Bureau 
shall  pre.scrihe  rules  adjusting  the 
(jualified  mortgage  points  and  fees 
limits  described  above  to  permit 
creditors  that  extend  smaller  loans  to 
meet  the  requirements  of  the  qualified 
mortgage  provisions.  15  U.S.C. 
l(339c(l))(2)(D)(ii).  In  prescribing  such 
rules,  the  Bureau  must  consider  their 
jiotential  impact  on  rural  ar(;as  and 
other  areas  where  home  values  are 
lower.  1(1.  Third,  TILA  .section 
129CJ(1))(2)(E)  provides  the  Bureau  with 
authority  to  include  in  the  definition  of 
“(jualified  mortgage”  loans  with  balloon 
liayment  featunis,  if  those  loans  meet 
certain  underwriting  criteria  and  are 
originated  by  creditors  that  opcnate 
predominantly  in  rural  or  underserved 
areas,  have  total  annual  residential 
mortgage  originations  that  do  not  exceed 
a  limit  set  by  the  Bureau,  and  meet  any 
ass(it  size  threshold  and  any  oth(;r 
criteria  as  the  Bureau  may  estahli.sh. 
consistent  with  the  purpo.ses  of  TILA. 

15  IJ.S.C.  l(i39c(l))(2)(E).  As  discussed 


in  the  siiction-hy-.si^ction  analysis  below, 
the  Bureau  is  i.ssuing  certain  jirovisions 
of  this  rule  jiursuant  to  its  authority 
under  TILA  siulions  129C(a)(())(D). 
(l))(2)(A)(vi),(l))(2)(D).and  lh)(2)(E). 

li.  ()lh((r  Hiihnuikin^  and  hJxcaj)tian 
Aitlh()nti((s 

rhis  ])roj)o.sed  rul(!  al.so  relies  on  the 
rulemaking  and  exception  authorities 
specifically  granted  to  the  Bunxni  by 
TILA  and  the  Dodd-Frank  Act, 
including  the  authoriti(xs  discu.ssed 
below. 

TILA 

TILA  saction  l()5(a).  As  amended  by 
the  Dodd-Frank  Act,  TILA  .section 
105(a),  15  U.S.C.  l(i()4(a),  directs  the 
Bureau  to  pre.scrihe  regulations  to  carry 
out  the  pur])o.st;.s  of  TILA,  and  provides 
that  such  regulations  may  contain 
additional  reciuirements,  classifications, 
differentiations,  or  other  provisions,  and 
may  provide  for  such  adjustments  and 
exceptions  for  all  or  any  class  of 
tran.sactions,  that  the  Bunxui  judges  are 
necessary  or  jiroper  to  effectuate  the 
purposcxs  of  TILA,  to  prevent 
circumvention  or  (jvasion  thereof,  or  to 
facilitate  comjiliance  therewith.  A 
purpose  of  TILA  is  “to  assure  a 
meaningful  disclosure  of  credit  terms  so 
that  the  consumer  will  he  able  to 
conqiare  more  readily  the  various  credit 
terms  available  to  him  and  avoid  the 
uninformed  use  of  credit.”  3'ILA  scjction 
l{)2(a),  15  U.S.C.  KiOlla).  This  .stated 
})urpose  is  tied  to  (Congress’s  finding 
that  “economic  .stabilization  would  be 
enhanced  and  the  competition  among 
the  various  financial  institutions  and 
other  firms  engagcxl  in  the  extension  of 
consumer  credit  would  he  .strengthened 
by  the  informed  u.se  of  credit|.l”  TILA 
section  l()2(a).  Thus,  strengtlumed 
competition  among  financial 
institutions  is  a  goal  of  TILA,  achieved 
through  the  effectuation  of  TlLA's 
])ur])o.se.s. 

As  aiiKinded  by  section  1402  of  the 
Dodd-Frank  Act,  .section  129B(a){2)  of 
TILA  jirovides  that  the  purpo.se  of 
s(;ction  129C  of  TILA  is  “to  assure  that 
consumers  are  ofhjred  and  receive 
residential  mortgage  loans  on  terms  that 
reasonably  rellect  their  ability  to  repay 
the  loans.”  This  stated  purpose  is  tied 
to  (Congress’s  finding  that  “(iconomic 
stabilization  would  be  enhanced  by  the 
])rotection,  limitation,  and  rcigulation  of 


As  (li.scussiKl  in  llu;  inlrocluctorv  niiilnriiil  to 
part  IV  al)()V(!.  prior  lo  tlu;  OocUI-Frank  Act. 
ruloinaking  aiillioritv  ov(!r  'I'll.A  was  viislod  in  llio 
Hoard.  Tlio  l)odd-l'’rank  Act  translcrrod  ruloinaking 
authority  for  TILA  lo  Ihn  Bureau,  olfoclivo  )ulv  21. 
2011.  Sat!  llodd-l'Tank  Act  suctions  lOtil.  looit.  and 
IIOOA.  Thus,  the  Buruau  proposes  these 
ninendinents  ))ursuanl  to  its  authorities  in  s(K:tion 
101)1  of  the  Dodd-Frank  Act. 


the  terms  of  residtmtial  mortgage  credit 
and  the  jiractices  related  to  .such  credit, 
while  ensuring  that  ntsponsihle, 
affordahle  mortgage  erttdit  remains 
available  to  consumers.”  Thus,  (insuring 
thiit  responsible,  affordable  mortgage 
credit  remains  available  to  consumers  is 
a  goal  of  I’lLA,  achieved  through  the 
effectuation  of  TlLA’s  purjio.ses. 

Ili.storically,  'I'lLA  sriction  105(a)  has 
served  as  a  broad  source  of  authority  for 
rules  that  promote  the  informed  use  of 
credit  through  r(;(]uir(!(l  di.sclosures  and 
substantive  regulation  of  certain 
practices.  However,  Dodd-Frank  Act 
.section  IIOOA  clarified  the  Buniau’s 
section  105(a)  authority  by  amending 
that  section  to  jirovide  express  authority 
to  prescribe  regulations  that  contain 
“additional  requirements”  that  the 
Bureau  finds  are  necessary  or  jirojier  to 
effectuate  the  purpo.ses  of  TILA,  to 
jirevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance.  This 
amendment  clarified  the  authority  to 
exerci.se  TILA  section  105(a)  to 
])r(;.scrihe  nxjuirements  beyond  tho.se 
specifically  listed  in  the  .statute  that 
me(!t  the  standards  outlined  in  .s(!cti()n 
105(a).  The  Dodd-Frank  Act  al.so 
clarified  the  Bureau’s  rulemaking 
ituthority  over  certain  high-cost 
mortgages  pursuant  to  .section  105(a).  As 
amended  by  the  Dodd-F’rank  Act.  TILA 
.section  105(a)  authority  to  make 
cidjustments  iind  exceptions  to  the 
re(jnir(!ments  of 'I’lLA  a])])lie.s  to  all 
tran.sactions  subject  to  'LILA,  except 
with  respect  to  the  provisions  of 'I’lLA 
.section  129,  15  U.S.C.  1039.  that  apply 
to  the  high-co.st  mortgages  defined  in 
TILA  section  103(hh),  15  U.S.C. 
1002(bh). 

As  discu.s.sed  in  the  srtction-hy-.section 
analysis  below,  the  Bureau  is  jtroposing 
regulations  to  carry  out  'FlLA’s 
purjKKses,  including  such  additional 
requirements,  adjustments,  and 
(ixeeptions  as.  in  the  BuiTtau’s  judgment, 
ar(;  necessary  and  projier  to  carry  out 
the  purjK).s(;s  of  TILA,  prevent 
circumvention  or  evasion  thereof,  or  to 
facilitate  compliance.  In  developing 
the.se  a.sp(!cts  of  the  proposed  rule 
])ur.suant  to  its  authoritv  umhtr  'LILA 
.section  l()5(a),  the  Bureau  has 
considered  the  purposes  of 'LILA, 
including  ensuring  that  consumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  reasonably  reflect 
their  ability  to  rejiay  the  loans,  ensuring 
meaningful  disclosures,  facilitating 
consumers’  ability  to  compare  credit 
terms,  and  heljting  consumers  avoid  the 
uninformed  use  of  credit,  and  the 
purposes  of 'LILA,  including  regulating 
the  terms  of  residential  mortgage  credit 
and  the  jiractices  related  to  .such  credit 
to  ensure  that  resjionsible,  affordahle 
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mortgage  credit  reniain.s  available  to 
consumers,  strengthening  competition 
among  financial  institutions,  and 
promoting  economic  stabilization. 

TIIA  section  105(1').  Section  lO.llO  of 
TILA.  1.1  IJ.S.C.  1()04(f),  authorizes  the 
Bureau  to  exemj)t  from  all  or  ])art  of 
TILA  any  class  of  transactions  if  the 
Bureau  determines  that  TIhA  coverage 
(toes  not  provide  a  meaningful  hemd'it  to 
consumers  in  the  form  of  useful 
iuformatiou  or  jmitection.  In  exercising 
this  authority,  the  Bur(;au  must  consider 
the  factors  identifuul  in  s(u;tion  10.1(1)  of 
TILA  and  publish  its  rationale  at  the 
time  it  proposes  an  exemption  for 
|)ut)lic  comment.  iSp(x:ifically.  the 
Bureau  must  consicUir: 

(a)  'rhe  amount  of  the  loan  and 
whether  the  disclosures,  right  of 
re.sci.ssion.  and  other  provisions  j)rovide 
a  benefit  to  the  consumers  who  are 
l)arti(;.s  to  such  transactions,  as 
d(;t(;rmined  by  the  Bureau; 

(h)  The  (!Xtent  to  which  the 
re(juirement.s  of  this  suhchapter 
comj)licate,  hinder,  or  make  more 
expensive  the  cnulit  proctjss  for  the 
class  of  transactions; 

(c)  The  status  of  the  borrower, 
including — 

(1)  Any  related  financial  arrangements 
of  the  borrower,  as  determined  by  the 
Bureau; 

(2)  The  financial  sophistication  of  the 
borrower  relative  to  the  type  of 
transaction;  and 

(3)  The  importance  to  the  borrower  of 
the  credit,  relat(ul  supporting  proj)erty, 
and  covmage  under  this  suhcha])ter,  as 
determined  hv  the  Bureau; 

(d)  \Vlu!th(;r  the  loan  is  secured  by  the 
principal  r(;sidence  of  the  consumer; 
and 

(e)  Whetluir  the  goal  of  consumer 
j)rot(iction  would  he  unchjrmiiied  by 
such  an  (;xem|)tion. 

As  di.scussed  in  the  section-hv-section 
analysis  below,  tin;  Bureau  is  proposing 
to  ex(;mpt  certain  transactions  from  the 
nuiuinanents  ofTlLA  jjursuant  to  its 
authority  under  TILA  s(a:tion  10.1(1).  In 
d(!veloj)ing  this  proposal  under  TILA 
.section  10.1(0.  the  Bureau  has 
cousidcmul  the  relevant  factors  and 
determimal  that  the  proposed 
exemj)tion.s  may  he  approjn  iate. 

The  Dodd-Frank  Act 

Do(hi-Franii  Act  section  1022(h). 
.S(;ction  1022(h)(1)  of  the  Dodd-Frank 
Act  authorizes  the  Bureau  to  j)rescrihe 
rules  “as  may  he  u(;cessarv  or 
approi)riate  to  enable  the  Bun;au  to 
administer  and  carry  out  the  purposiis 
and  objectives  of  the  Ffuleral  consumer 
financial  laws,  and  to  jinwent  evasions 
thereof). 1”  12  IJ..S.C.  1.11 2(h)(1).  .Seiction 
1022(h)(1)  of  the  Dodd-Frank  Act 


authorizes  the  Bureau  to  jmi.scrilx^  ruhis 
“as  may  he  nece.ssary  or  ajjprojn  iate  to 
enable  the  Buniau  to  admini.ster  and 
carry  out  the  pur|)o.s(is  and  ohj(ictiv(;s  of 
the  Federal  consumer  financial  laws, 
and  to  previait  (wasions  ther(!of.“  12 
IJ..S.C:.  1112(h)(1).  TILA  and  title  X  of 
the  Dodd-Frank  Act  are  Federal 
consumer  financial  laws.  Accordingly, 
the  Buixiau  is  (ixcacising  its  authority 
under  Dodd-Frank  Act  s(!Ction  1022(h) 
to  jjre.scrihe  rul(!.s  that  carry  out  the 
pur])oses  and  ohjectiv(!s  of 'FILA  and 
title  X  and  pr(;vent  evasion  oftho.se 
laws. 

V.  Section-by-Section  Analysis 

Section  1020.32  lieqnireinents  for 
High-Cost  Moi1  gages 

32(h)  Definitions 
32(h)(1) 

32(h)(l)(ii) 

Background 

TILA  s(!ction  120(](h)(2)(A)(vii),  as 
added  by  .Section  1412  of  the  Dodd- 
Frank  Act,  defiiuis  a  “(jualified 
mortgage"  as  a  loan  for  which,  among 
other  things,  the  total  “jioints  and  fees” 
payable  in  conn(!ction  with  the 
transaction  giuierally  do  not  exceed  3 
percent  of  the  total  loan  amount. 

.Section  1431(a)  of  the  Dodd-Frank  Act 
ameiubid  HOFPA’s  points  and  fe(\s 
coverage  test  to  provide  in  TILA  .s(;ction 
l()3(hh)(l  )(A)(ii)  that  a  mortgage  is  a 
high-cost  mortgage  if  the  total  points 
and  fees  payable  in  connection  with  the 
transaction  exceed  1  ])ercent  of  the  total 
loan  amount  (for  transactions  of  .$2().()()() 
or  more),  or  the  U;.sser  of  8  percent  of  the 
total  loan  amount  or  .$1, ()()()  (for 
transactions  of  less  than  .$2(),()()()).  The 
Buniau  finalized  the  Dodd-Frank  Act’s 
amendments  to  TILA  conc(;rning  ])oints 
and  fees  limits  for  (pialiluKl  mortgages 
and  high-cost  mortgages  in  the  2013 
ATR  and  2013  HOEPA  Final  Rules, 
r(!sp(!clively. 

Those  ridemakings  also  adojited  the 
Dodd-Frank  Act’s  amendments  to  'I’lLA 
concerning  the  (jxclusion  of  certain  bona 
fide  third-])arty  charges  and  up  to  two 
houa  fide  di.scount  jioints  from  the 
points  and  fees  calculation  for  both 
(jualified  mortgages  and  high-cost 
mortgagcjs.  With  resjKict  to  bona  fide 
di.scount  ])oints  in  jiarticular,  TILA 
s(!(:tions  129Ci(h)(2)((',)(ii)(l)  and 
103((t(l)(l)  j)r()vi(te  for  the  (jxclusion  of 
uj)  to  and  including  two  bona  fide 
discount  jjoints  from  |)oints  and  fees  for 
(jualified  mortgages  and  high-cost 
mortgages,  r(;sj)ectively,  hut  only  if  the 
intenjst  rate  for  the  transaction  before 
the  discount  does  not  exce(!(l  by  more 
than  one  j)ercentage  j)()int  the  average 


j)rime  offer  rate,  as  (bifined  in 
§  1026. 31(a)(2).  .Similarlv,  TILA  s(;cti()ns 
120(:(h)(2)(C)(ii)(ll)  and  ■l03((l(l)(2) 
ju'ovide  for  the  (ixclusion  of  uj)  to  and 
including  one  bona  fide  discount  j)oint 
from  j)()ints  and  fe(;s,  hut  only  if  the 
inter(5st  rate  for  the  transaction  before 
the  di.scount  does  not  exc(;e(l  the 
average  jjvinK;  offer  rat(!  by  more  than 
two  jjercentage  j)oints. The  Bunnm’s 
2013  A'l’R  and  HOEPA  Final  Rules 
imj)lemente(l  the  houa  fide  discount 
jK)int  exclusions  from  jioints  and  lees  in 
§  1026.32(h)(l  )(i)(E)  and  (F)  (close(l-(?n(l 
credit)  and  (i))(2)(i)(E)  and  (F)  (ojjen-end 
cr e (1  i  t ) ,  res j j(;c t  i  v(i  1 V . 

TILA  s(H:tion  129G(h)(2)(C)  defines 
“jjoints  and  fe(;s’’  for  (jualified 
mortgages  and  high-cost  mortgages  to 
have  the  same  m(;aning,  as  set  forth  in 
TILA  s(iction  103(aa)(4)  (renumbered  as 
.section  103(hh)(4)). Points  and  fees 
for  the  high-cost  mortgage  threshold  are 
defined  in  §  1026.32(h)(1)  (clo.sed-end 
credit)  and  (2)  (open-end  credit),  and 
1026.43(h)(9)  provides  that,  for  a 
(jualified  mortgage,  “j)oints  and  fees” 
has  the  same  meaning  as  in 
^  1026.32(h)(1). 

.Section  1431  of  tlu;  Dodd-Frank  Act 
anuauled  TILA  to  iHKjuire  that  “all 
c()mj)ensati()n  j)ai(l  directiv  or  indirectiv 
by  a  consumer  or  creditor  to  a  mortgage 
originator  from  any  .source,  including  a 
mortgage  originator  that  is  al.so  the 
creditor  in  a  table-funded  transaction,” 
he  included  in  jjoints  and  fees.  TILA 
section  103(hh)(4)(B)  (emj)has(!S  added). 
Prior  to  the  ameiulment,  HOEPA  had 
j)rovi(le(l  that  only  comjien.sation  j)aid 
l)y  a  consumer  to  a  mortgage  broker  at 
or  before  closing  .should  count  toward 
the  jjoints  and  fiujs  threshold.  Under 
annmded  TILA  section  103(hh)(4)(B), 
however,  comjjensation  jiaid  to  anyone 
that  (jualifies  as  a  “mortgage  originator” 
is  to  he  included  in  jioints  and  foes. 

20i:(  A'I'R  and  HORl'A  Final  Riilos  al.so 
adopted  the  S|)(!(:ial  calculation,  pncscrihed  nndor 
TILA  lor  high-cost  inortgagos.  tor  completing  the 
hona  tide  discount  point  calculation  tor  loans 
seenrexi  hy  jiersonal  proiKuly. 

'-■'The  Dodd-Frank  Act  nmmnhered  existing 
TILA  section  1();i(aa).  which  contains  the  (hdinition 
ot  "points  and  tees."  tor  the  high-cost  mortgage 
points  and  tees  thrirshold.  as  sciction  ll):i(hh).  Soa 
§  1 1()().\(1  )(A)  otthe  Dodd-Frank  Act.  However,  in 
detining  points  and  tees  tor  the  (|naliti(!d  mortgage 
|)oints  and  tees  limits.  TILA  section  1 2()(;(l))(2)((;) 
relms  to  TILA  section  n):)(aa)(4)  rather  than  TILA 
section  l():i(l)h)(4).  To  giv(!  meaning  to  this 
provision,  the  Hnnxni  concludes  that  tlu;  retenmee 
to  TILA  siiction  in  l():i(aa)(4)  in  TILA  sciction 
12<l(;(h)(2)((;)  is  mistakmi  and  thend'ore  inlcnprets 
TILA  section  12t)(;(l))(2)((;)  as  rtderring  to  the  |)oints 
and  tees  detinition  in  renumhered  TILA  section 
l():i(hh)(4). 

'-••"Mortgage  originator"  is  gemaallv  detined  to 
include  "any  |)erson  who.  tor  dinict  or  indinict 
com|)ensation  or  gain,  or  in  the  expectation  ot 
direct  or  indirect  compensation  or  gain — (i)  takes  a 
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rhus,  in  addition  to  compensation  paid 
to  mortgage  l)rok(?rage  firms,  jioints  and 
fees  al.so  includes  com])ensation  j)aid  to 
other  mortgage  originators,  including 
employees  of  a  creditor  {/.e..  loan 
officers)  or  of  a  brokerage  firm  (/.e., 
individual  brokers).  In  addition,  the 
Dodd-Frank  Act  removed  the  phrase 
“jiayable  at  or  btdbre  closing”  from  the 
high-cost  mortgage  i)oints  and  fees  test 
and  dill  not  a))ply  the  “])ayahle  at  or 
h(!fore  closing”  limitation  to  the  ])oints 
and  fees  cap  for  qualified  mortgages.  Soe 
TILA  sections  l()3(hh)(l)(A)(ii)  and 
12nC(l))(2)(A)(vii)  and  ((]). 

'I'he  Bureau’s  2013  ATR  Final  Rule 
amended  §  1020. 32(h)(1)  to  implement 
revisions  to  the  definition  of  “points 
and  fees”  under  section  1431  of  the 
Dodd-Frank  Act,  both  for  the  pnrj)oses 
of  HflEPA  and  qualified  mortgages. 
Among  other  things,  the  Dodd-Frank 
Act  added  loan  originator  comjjensation 
to  the  definition  of  “jjoints  and  fees” 
that  had  jjreviously  aj)plied  to  high-cost 
mortgages  under  HOEPA.  Section  1431 
of  the  Dodd-Frank  Act  also  amended 
TILA  to  jjrovide  that  open-end  credit 
j)lans  (y.e.,  HELOCs)  are  covered  hv 
MOEPA.  The  Bureau’s  2013  HOEPA 
Final  Rule  thus  sejjarately  amended 
§  1020. 32(h)(2)  to  ])rovide  for  the 
inclusion  of  loan  originator 
compensation  in  points  and  fees  for 
HELOOs,  to  the  same  extent  as  such 
compensation  is  required  to  he  counted 
for  clo.sed-end  credit  transactions. 

Under  §  1020.32(l))(l)(ii)  (for  closed-end 
credit)  and  §  1020.32(h)(2)(ii)  (for  open- 
end  credit),  all  compensation  jjaid 
directly  or  indirectly  by  a  consumer  or 
creditor  to  a  loan  originator,  as  defined 
in  §  l()2(1.3n(a)(l),  that  can  be  attributed 
to  that  transaction  at  the  time  the 
interest  rate  is  set,  is  required  to  he 
included  in  points  and  fees.  The 
commentary  to  §  102(1. 32(h)(l)(ii)  as 
adopted  in  the  2013  ATR  Final  Rule 
])rovide.s  details  for  ajjplying  this 
re(iuirement  for  clo.sed-end  credit 
transactions  (e.g.,  by  clarifying  when 
com])ensation  must  be  known  to  he 
counted).  The  commentarv  to 
§  102(1. 32(b)(2)(ii)  as  adopted  in  the 
2013  HOEPA  Final  Rule  cross- 
references  the  commentary  ado])ted  in 

rcsiiUnitiiil  iiuirtj^cigo  loan  ajiplication:  (ii)  as.sist.s  a 
con.siiinor  in  ol)lainin^  or  a|)|)lyin}’  to  obtain  a 
n!.sitl(!ntial  inort^asi!  loan;  or  (iii)  oflors  or  ncigotiatos 
torms  of  a  rosiflontiai  inort<^a”o  loan."  Tll.A  .s(!(:tion 
l():t((:(:)(2)(A).  Tho  statute  oxcliiclos  certain  persons 
from  the  ddinition.  inclndin}’ a  person  who 
IMM'forms  )nirelv  admini,strativ(!  or  clerical  tasks:  an 
employee  of  a  retailer  of  maniilactnred  homc!S  who 
does  not  take  a  residential  mort”af>e  application  or 
offer  or  ne{>otiate  terms  of  a  residential  mortgage 
loan;  and.  snhject  to  certain  conditions,  real  estate 
brokers,  sellers  who  finance  three  or  fewer 
pro|)erties  in  a  12-month  period,  and  servicers. 

TILA  section  l():t(cc)(2)((:)  through  (F). 


§  l()2(1.32(h)(l)(ii)  for  interprotivo 
guidance. 

Di.scnssion 

In  rospon.sc  to  tho  Board’s  2011  ATR 
Proposal  and  tho  Bnroau’s  2012  HOEPA 
Pro])osal.  tho  Bnroan  rocoivod  foodhack 
rogarding  tho  inclusion  of  loan 
originator  comjion.sation  in  tho  (pialifiod 
mortgago  and  high-cost  mortgage  points 
<md  foes  calcitlation.  In  tho  context  of 
both  rnlomakings,  several  industry 
commontors  argued  that  including  loan 
originator  compon.sation  in  points  and 
foes  would  result  in  “douhle-counting” 
because  creditors  often  compen.sate  loan 
originators  with  funds  collected  from 
consumers  at  consummation.  'I’lie 
commenters  argued  that  money 
collected  in  iqi-front  charges  to 
consumers  should  not  he  counted  a 
second  time  toward  the  ])oint.s  and  fees 
thresholds  if  it  is  pas.sed  on  to  a  loan 
originator.  In  outreach,  consumer 
advocates  urged  the  Bureau  not  to 
assume  that  up-front  t;onsumer 
])ayments  to  creditors  are  applied  to 
loan  originator  comjien.sation, 
particularly  in  the  whole.sale  channel 
where  consumers  can  jiav  mortgage 
brokers  directly. 

The  Bureau’s  2013  ATR  and  HUEPA 
Final  Rides  imjilemented  as  written  the 
statutory  provision  including  loan 
originator  comjKm.sation  in  points  and 
fees.  As  the  Bureau  noted,  the 
nnderlving  statutory  provisions  as 
amended  by  the  Dodd-Frank  Act  do  not 
exjiress  any  limitation  on  the 
requirement  to  count  loan  originator 
compen.sation  toward  the  points  and 
fees  test.  Rather,  the  literal  language  of 
TILA  section  l()3(l)h)(4)  as  amended  by 
the  Dodd-Frank  Act  defines  jioints  and 
fees  to  include  all  items  included  in  the 
finance  charge  (except  interest  rate),  all 
compensation  paid  directly  or  iiulirectly 
by  a  c:onsumer  or  creditor  to  a  loan 
originator,  “and”  various  other 
enumerated  items.  Both  the  use  of 
“and”  and  the  reference  to  “all” 
compen.sation  paid  “directly  or 
indirectly”  and  “from  any  .source” 
suggest  that  comjiensation  should  he 
counted  as  it  flows  downstream  from 
one  ])arty  to  another  .so  that  it  is  counted 
each  time  that  it  reaches  a  loan 
originator,  whatever  the  ])revions 
source. 

The  Bureau  believes  the  statute  would 
he  read  to  require  that  loan  originator 
compen.sation  be  treated  as  additive  to 
the  other  elements  of  jioints  and  fees. 
The  Bureau  did  not  believe  that  an 
automatic  literal  reading  of  the  statute 
in  all  cases  wonld  be  in  the  be.st  interest 
of  either  consumers  or  industry,  but  it 
did  uot  believe  that  it  yet  had  .sufficient 
information  with  which  to  choose 


definitively  between  the  additive 
apjiroach  provided  for  in  the  statutory 
language  and  other  potential  methods  of 
accounting  for  payments  in  all 
circumstances,  given  multiple  practical 
and  complex  policy  considerations 
involved.  Accordingly,  the  Bureau 
decided  to  finalize  the  rnle  without  a 
qualifying  inter|)retation  on  this  i.ssne 
and  to  include  in  this  pro])o.sal  several 
comments  to  clarify  interjiretation  of  the 
.statute  as  it  applies  to  particular 
payment  streams  between  jiarticular 
parties.  The  Bureau  is  al.so  seeking 
comment  on  whether  additional 
guidance  regarding  treatment  of  loan 
originator  compen.sation  under  the 
points  and  fees  thresholds  would  be 
usefid  to  facilitate  i:omj)lianc.e,  as 
described  further  below. 

In  approaching  the  interpretive  issue, 
the  Bureau  is  cognizant  of  the  broader 
purposes  of  the  statute.  As  discus.sed  in 
the  2013  ATR  Final  Rnle,  the  Dodd- 
Frank  Act  contains  a  number  of 
provisions  that  focus  on  loan  originator 
compensation  and  regnlation,  in 
apparent  response  to  concerns  that 
industry  compensation  practices 
contributed  to  the  mortgage  market 
crisis  by  creating  strong  incentives  for 
brokers  and  retail  loan  officers  to  steer 
consumers  into  higher-priced  loans. 
Specifically,  loan  originators  were  often 
paid  a  commi.ssion  by  creditors  that 
increa.sed  with  the  interest  rate  on  a 
transaction.  'I’hese  commissions  were 
funded  by  creditors  through  the 
ini;rease(i  revenue  received  bv  the 
creditor  as  a  result  of  the  higher  rate 
jiaid  by  the  consumer  and  were  clo.sely 
tied  to  the  price  the  creditor  expected  to 
receive  for  the  loan  on  the  secondary 
market  as  a  result  of  that  higher  rate.'-'’ 
In  addition,  many  mortgage  brokers 
charged  consumers  up-frout  fees  to 
cover  some  of  their  costs  at  the  same 
time  that  they  accejited  backend 
payments  from  creditors  out  of  the  rate. 
This  may  have  contributed  to  consumer 
confusion  about  where  the  brokers’ 
loyalties  lav. 

Although  other  jirovisions  of  the 
Dodd-Frank  Act  jirohibit  sjiecific 
compensation  jiractices  that  created 
])articularly  strong  incentives  for  loan 
originators  to  “upcharge”  consumers  on 
a  loan-by-loan  basis  and  jiarticular 
confusion  about  loan  originators’ 
loyalties,  the  Bureau  believes  that  the 
inclusion  of  loan  originator 
comjiensation  in  points  and  fees  has 

'^■'>F(ir  mon;  dotailod  disc.u.ssions.  s(hi  tho 
Buroiui's  2012  propo.sod  rido  ri!”ardiii}>  loan 
originalor  coinponsation  al  77  FK  .5.'>272.  .'j.'>27(>. 
.').'>2!K)  (.S(!|)l.  7.  2012)  (2012  Loan  Originator 
I’roposal)  and  tho  tinal  rnlo  i.ssnod  bv  tho  Board  in 
2010  at  7.5  FR  58,500.  .581.5-10.  585111-20  (.Sopt.  24. 
2010)  (2010  Loan  Originator  F’inal  Rnlo). 
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distinct  purposes.  In  addition  to 
discouraging  more  generalized  rent- 
.seeking  and  exce.ssive  loan  originator 
compensation,  the  Bureau  Indieves  that 
('.ongress  may  have  been  locustul  on 
particular  ri.sks  to  consumers,  'riuis, 
with  rcispect  to  ([ualified  mortgages, 
including  loan  originator  conpiensation 
in  ])oints  and  fees  helps  to  ensun;  that, 
in  ca.ses  in  wliich  liigh  up-front 
com|)ensation  might  otherwise  cause 
the  creditor  and/or  loan  originator  to  he 
less  concerned  about  long-term 
sustainability,  the  creditor  is  not  able  to 
invoke  a  j)r(!sumption  of  compliance  if 
challenged  to  demonstrate  that  it  made 
a  nia.sonahle  and  good  faith 
determination  of  the  consumer’s  al)ility 
to  repay  the  loan.  Similarly  in  IIOFPA. 
the  threshold  triggers  additional 
consumer  protections,  such  as  enhanced 
disclosures  and  housing  counseling,  for 
the  loans  with  the  highest  uji-front 
j)ricing. 

The  Bureau  believes  that  a  strict 
additive  rule  that  woidd  autt)matically 
riMiuire  that  loan  originator 
compensation  Ik;  counted  again.st  the 
points  and  fees  thresholds  even  if  it  is 
already  counted  against  tin;  thresholds 
for  another  reason  under  the  .statute 
wt)uld  not  s(!rve  the  hroatler  purpo.ses  of 
the  statute.  For  instance,  the  Bunuiu 
does  not  l)eliev(!  that  it  is  necessarv  or 
a])pro])riate  to  count  the  same  paymcmt 
Ixitween  a  consumer  and  a  mortgage 
broker  firm  twic(!.  simply  hecau.se  it  is 
both  part  of  tin?  finance  charge  and  loan 
originator  compen.sation.  Similarly,  the 
Bureau  docjs  not  l)eli(!ve  that  where  a 
payment  from  either  a  consumer  or  a 
creditor  to  a  mortgage  broker  is  counted 
toward  imints  and  fees,  it  is  necessary 
or  aj)|)ropriate  to  count  sej)aratelv  funds 
that  the  broker  then  jiasses  on  to  its 
individual  emj)lovees.  In  each  ca.sc;.  anv 
costs  and  risks  to  the  consumer  from 
high  loan  originator  comj)en,sation  are 
adequately  caj)tured  by  counting  the 
funds  a  single  time  against  the  ])oints 
and  fees  caj);  thus,  the  Bureau  does  not 
Ixilieve  the  |)ur])oses  of  the  statute 
would  he  .served  by  counting  souk;  or  all 
of  the  funds  a  second  time,  and  is 
concerned  that  doing  so  could  have 
negative  imj)acts  on  the  ])rice  and 
availability  of  credit. 

D(;termining  the  aj)proj)riate 
accounting  method  is  significantlv  mon; 
complicated,  however,  when  a 
consumer  jjays  some  up-front  charg(;s  to 
the  creditor  and  the  creclitor  |)avs  loan 
originator  compensation  to  either  its 
own  employee  or  to  a  mortgage  broker 
firm.  As  described  in  the  2013  ATR 
Final  Rule,  a  creditor  can  fund 
compensation  to  a  loan  originator  (or  a 
creditor's  own  loan  officer)  two  different 
wavs.  First,  as  discu.ssed  above,  the 


pavment  could  he  funded  by  origination 
charges  paid  by  the  consumer.  Siicond, 
the  payment  could  he  funded  through 
the  inter(!st  rate,  in  which  case  the 
caeditor  forwards  funds  to  the  loan 
originator  at  consummation  which  the 
creditor  recovers  through  |)rofit  realized 
on  the  suh.s(!(juent  sale  of  the  mortgage 
or.  for  portfolio  loans,  through  ])ayments 
by  the  consumer  over  time!.  Ifecause 
money  is  fuugihle,  tracking  how  a 
creditor  spends  money  it  collects  in  up¬ 
front  charges  versus  amounts  collected 
through  the  rate  to  cover  both  loan 
originator  com])en.sation  and  its  other 
overhead  expenses  would  lx; 
extraordinarily  coinjilex  and 
cumbersome.  To  facilitate  compliance, 
the  Bureau  believes  it  is  apj)ropriate  and 
nec(!ssarv  to  ado|)t  one  or  more 
generalized  rules  regarding  the 
accounting  of  various  ])ayments,  hut  did 
not  have  sufficient  information  to  make 
those  choic(!s  in  the  2013  ATR  Final 
Rule. 

The  potential  down.stn;am  effects  of 
different  accounting  methods  are 
significant.  Under  the  additive  a])proach 
where  no  offsetting  of  consumer 
payments  against  cniditor-paid  loan 
originator  compen.sation  is  allowed, 
some  loans  might  he  pnicluded  from 
h(!ing  (pialified  mortgages  giv(!n  the 
other  charges  that  are  included  in  ]X)ints 
and  fees,  such  as  fe(;s  paid  to  affiliates 
for  s(;ttlement  .services.  In  other  ca.ses. 
creditors  who.se  combined  loan 
originator  comi)ensation  and  up-front 
charges  would  otherwise  excieed  the 
l)oint.s  and  fees  limits  would  have  strong 
incentives  to  cap  their  up-front  charges 
for  other  overhead  expen.ses  under  the 
thre.shold  and  instead  recover  those 
expenses  by  increasing  interest  rates  to 
generate  higher  gains  on  sale.  This 
would  adversely  affect  consumers  who 
jjrefer  a  lower  int(;re.st  rate  and  higher 
ujj-front  costs  and,  at  the  margins,  could 
result  in  some  consumers  being  unabh; 
to  (jualifv  for  credit.  Additionally,  to  the 
extent  creditors  responded  to  a  “no 
offsetting”  rule  by  increasing  intenj.st 
rates,  this  could  increase  the  numher  of 
(jualified  mortgages  that  receive  a 
rehuttahle  ratluir  than  conclusive 
])re.sum]3tion  of  com])liance. 

One  alternative  would  he  to  allow  all 
consuiiK!!-  payments  to  offset  creditor- 
paid  loan  originator  com])ensation. 
However,  a  “full  offsetting”  approach 
would  allow  creditors  to  offs(;t  much 
higher  levels  of  up-front  points  and  fees 
again.st  expciiises  paid  through  rate 
before  tin;  heightened  consumer 
])rotections  required  by  the  Dodd-Frank 
Act  would  apply.  For  (ixample,  a 
consumer  could  |)ay  3  percentage  points 
in  originating  charges  and  he  charged  an 
interest  rate;  sufficient  to  generate  a  3 


]x?rcent  loan  originator  commission,  and 
the  loan  could  still  fall  within  the  3 
ixii'cent  ca])  for  (jualified  mortgag(;s  even 
though  the  u|)-front  ])aym(?nt.s  may  he  so 
high  as  to  cause  the  creditor  to  he 
undemanding  in  uiuhirwriting  the  loan. 
Th(?  consumer  could  he  charged  .'5 
jxji'cent  in  originating  charges  and  an 
inter(;.st  rate;  sufficient  to  gemerate  a  five 
jx;rc(!ntag(!  loan  originator  commission 
and  still  stay  under  tin;  IIOFPA  ]K)ints 
and  fe(?s  trigger.  tluJiHihv  denying 
consumers  the  s|)ecial  jn'otections 
afford(!d  to  loans  with  high  u|)-front 
costs.  In  markets  that  are  hiss 
com|)etitive,  this  would  create  an 
oi)|)ortunity  for  cn^ditors  or  brokerage 
firms  to  take;  advantage  of  their  market 
]K)wer  to  harm  consumers.  Particularly 
under  HQKPA,  this  may  raise  tensions 
with  Congress’s  ajjjiarent  int(!nt.  Other 
alternatives  might  use  a  hybrid 
a])}iroach  dejjending  on  the  tyj)e  of 
(!X])en.se,  tvjje  of  loan,  or  other  factors, 
hot  would  involve  more  comjjliance 
com])lexity. 

In  light  of  these  comjjlexiticjs,  the 
Bureau  has  ])ro|)osed  three  comments 
(one  with  two  ;dt(irnative  versions)  to 
.s|)(!cify  accounting  methods  wh(;r(!  loan 
originator  comj)en.sation  could 
otherwi.se  he  count(;d  twice  under  the 
.statutory  .scheme.  As  discussed  below, 
the  Bunxm  heli(!V(!.s  that,  consistent  with 
TILA  section  10.3(0).  the.se  commcints 
would  facilitate;  comj)liance  ley 
clarifying  the  retjuirements  of 
S  l()2(i.32(l))(l  )(ii).  The  Bur(;au  is 
])ro|K).sing  comment  32(h)(l)(ii)-.3.i  to 
jjrovide  that  a  ])ayment  from  a  consumer 
to  a  mortgage;  broker  need  not  he; 

(:ounte;(l  toward  jeoints  and  fees  twice 
lK;cau.se  it  is  both  jjart  of  the  finance 
charge  under  §  1026.32(l))(l)(i)  and  loan 
originator  comjjen.sation  under 
§  l()2().32(h)(l)(ii).  .Similarly,  jirojjo.seel 
comment  32(h)(l  )(ii)-.3.ii  would  clarify 
that  §  1020.32(h)(l)(ii)  (lo(;s  not  reqidre 
a  creditor  to  include  jjayments  by  a 
mortgage  broker  to  its  individual  loan 
originator  (;m|)le)ye;e  in  the  calculation 
of  jjoints  and  fe;(;s.  For  exainjile,  a.ssume 
a  consumer  jjays  a  .$3,t)(){)  fee;  to  a 
mortgage  broker,  and  the  mortgage 
l)re)k(;r  ])avs  a  .$1,.3(K)  commission  to  its 
individual  loan  originator  einjiloyee  for 
that  transaction.  The  .$3. ()()()  mortg.tge 
hroke;r  f(;e;  is  included  in  ])()int.s  and 
fees,  hut  the  .Sl,.3()()  commission  is  not 
included  in  jjoints  and  fees  l)(;cau.s(;  it 
has  alre;a(ly  l)e;(;n  included  in  ])()int.s  and 
f(;(;.s  as  jjart  of  the  .$3, 1)00  mortgage; 
broke;!'  lee.  As  discu.sseel  alxn'e,  the 
Bureau  believes  that  this  clarification 
may  e;nsure;  that  any  costs  to  the; 
consumer  from  loan  originator 
comjjensation  are  a(l(;(iuate;ly  cajjtureel 
by  counting  the  funds  a  single  time 
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against  tlio  j)oints  and  foes  cap.  The 
Bureau  .seeks  comment  regarding  these 
propo.sed  comments. 

Finally,  the  Bureau  is  .seeking 
comment  on  two  alternative  versions  of 
j)roj)o.sed  comment  32(l))(l)(ii)-.l.iii. 

The  first  would  exi)licitlv  preclude 
offsetting,  in  accordance  with  the 
statute’s  additive  language,  hy 
specifying  that  1()2(i.32(h)(l)(ii) 
re(juires  a  creditor  to  include 
comjjensation  paid  hy  a  consumer  or 
creditor  to  a  loan  originator  in  the 
calculation  of  points  and  fees  in 
addition  to  any  fees  or  charges  j)aid  hy 
the  consumer  to  the  creditor.  I’his 
propo.sed  comment  also  contains  an 
illustrative  examjjle  which  applies  to 
both  retail  and  wholesale  transactions. 
For  example,  assume  that  a  consumer 
j)ay.s  to  the  creditor  a  .$3, ()()()  origination 
fee  and  that  the  creditor  ])ays  to  its  loan 
officer  einjiloyee  $1  ,.'i()()  in 
compensation  attributed  to  the 
transaction.  Assume  further  that  the 
cousumer  jjays  uo  other  charges  to  the 
creditor  that  are  included  in  jjoints  and 
fees  under  ^  102().32(l))(1)(i]  and  the 
loan  officer  receives  uo  other 
comjjeusatiou  that  is  included  in  jjoiuts 
and  fees  under  l()2(i.32(hKl)(ii).  For 
j)urj)ose.s  of  calculating  points  and  fees, 
the  .$3,000  origination  fee  is  included  in 
points  and  fees  under  §  1020.32(h)(l)(i) 
and  the  .ST.'jOO  in  loan  offi{;er 
compensation  is  included  in  points  and 
fees  under  1020.32(h)(l)(ii).  (Kpialing 
.$4. .500  in  total  points  and  fees,  provided 
that  no  other  jjoints  and  fees  are  paid  or 
compensation  received. 

'fhe  second  alternative  would  allow 
all  consumer  payments  of  np-front  fees 
and  ))oint.s  to  offset  creditor  payments  to 
the  loan  originator.  .Specifically,  it 
would  provide  that  §  1020.32(h)(l)(ii) 
nujuires  a  crerlitor  to  reduce  the  amount 
of  loan  originator  compensation 
included  in  the  points  and  fees 
calculation  under  S  102B.32(h)(l)(ii)  by 
any  amount  paid  hy  the  consumer  to  the 
creditor  and  included  in  the  points  and 
fees  calculation  under  ^  l()2().32(h)(l){i). 
This  projjosed  comment  also  contains 
an  illustrative  exainjile  which  ap))lies  to 
both  retail  and  whole.sale  transactions. 
For  examjjle,  assume  that  a  consumer 
pays  to  the  creditor  a  $3, 000  origination 
f(;e  and  that  the  creditor  pays  to  the  loan 
originator  $1  ,.500  in  comiien.sation 
attributed  to  the  transaction.  Assume 
further  that  the  consumer  pays  no  other 
charges  to  the  creditor  that  an;  included 
in  jjoints  and  fees  under 
§  1026.32(1))(1  )(i)  and  the  loan  originator 
receives  no  other  comi)ensation  that  is 
included  in  points  and  fees  under 
S  1020.32(h)(l  )(ii).  For  jjurposes  of 
calculating  points  and  fees,  the  $3,000 
origination  fee  is  included  in  points  and 


fees  under  §  1020.32(h)(l)(i),  hnt  the 
.$1..500  in  loan  originator  compensation 
need  not  he  included  in  points  and  fees. 
If,  however,  the  consumer  jjays  to  the 
creditor  a  $1,000  origination  fee  and  the 
creditor  j)ay.s  to  the  loan  originator 
$1..500  in  compen.sation,  then  the  $1,000 
origination  fee  is  included  in  ])oint.s  and 
fees  under  ^  1020.32(h)(1)(i),  and  $.500 
of  the  loan  originator  compen.sation  is 
included  in  points  and  fees  under 
§  1020.32(h)(1)(ii).  ecjualing  $1,.500  in 
total  points  and  fees,  j)rovided  that  no 
other  points  and  fees  are  jiaid  or 
compen.sation  received.  This  examjjle 
illustrates  the  requirements  of 
§  102().32(h)(1)(ii}  for  both  retail  and 
wholesale  transactions. 

The  Bureau  .solicits  feedback 
regarding  all  aspects  of  both 
alternatives.  In  addition,  the  Bureau 
specifically  recpiests  feetlhack  regarding 
whether  there  are  differ(;nce.s  in  various 
types  of  loans,  consumers,  loan 
origination  channels,  or  market 
segments  which  would  justify  aj)j)lying 
different  interj)retation.s  regarding 
offsetting  to  such  categories.  For 
example,  are  the  risks  to  consumers 
from  applying  either  tin;  first  or  the 
second  interpretation  greater  in  the 
snhprime  market  with  resjiect  to 
higher-priced  mortgages)  than  in  the 
prime  market?  if  so,  should  the  Bureau 
use  its  authority  under  TILA  to  adopt 
different  interpretations  or  regulatory 
aj)])roaches  for  these  different  markets 
or  in  adopting  either  approach  in 
general?  The  Bureau  also  seeks  feedback 
as  to  whether,  if  it  were  to  adopt  the  first 
alternative  in  some  or  all  instances,  the 
creditor  should  he  jjermitted  to  reduce 
the  loan  originator  compensation  by  the 
full  amount  of  points  and  fees  included 
in  finance  charges  or  whether  the 
reduction  should  he  limited  to  that 
portion  of  points  and  fees  denominated 
as  general  origination  charges,  rather 
than  sjjecific  fees  that  are  jjassed 
through  to  affiliates. 

Furthermore,  the  Bureau  seeks 
comment  on  the  imj)lication.s  of  (;ach 
alternative  on  ])rotec:ting  consumers 
jjursuant  to  the  ahility-to-rej)ay 
re(juirements,  (pialified  mortgage 
provisions,  and  the  high-cost  mortgage 
j)rovisions  of  HOEFA.  'I'he  Bureau  also 
seeks  comment  on  the  likely  mark(;t 
reactions  and  impacts  on  the  jjricing  of 
and  access  to  credit  of  each  alternative, 
particularly  as  to  how  such  r(;actions 
might  affect  interest  rate  lev(;ls,  the  safe 
harbor  and  rebuttable  j)re.sumption 
afforded  to  jjarticular  (]ualified 
mortgages,  and  application  of  the 
separate  rate  threshold  for  high-cost 
mortgages  under  HOEFA  and  whether 
adjustment  to  the  final  ride  would  he 
appropriate.  The  Bureau  further  .seeks 


comment  on  the  implications  of  both  of 
the  above  projiosed  alternatives  in  light 
of  the  fact  that  both  the  qualified 
mortgage  and  HOEFA  provisions  allow 
certain  “bona  fide  discount  points”  and 
bona  fide  third  partv  charges  to  he 
excluded  from  the  calculation  of  })oint.s 
and  fees,  hnt  do  not  do  .so  for  affiliate 
charges. 

As  discu.ssed  above,  the  Bureau 
adopted  in  the  2013  HOEFA  Final  Rnle 
a  requirement  that  creditors  include 
comjiensation  jiaid  to  originators  of 
open-end  credit  jilans  in  points  and 
fees,  to  the  same  extent  that  such 
compen.sation  is  required  to  he  included 
for  clo.sed-end  credit  transactions.  The 
Bureau  did  not  receive  comments  in 
response  to  the  2012  HOEFA  Froposal 
indicating  that  additional  or  different 
guidance  would  he  needed  to  calculate 
loan  originator  comjiensation  in  the 
open-end  credit  context.  'Fhe  Bureau 
believes  that  it  would  he  useful  to 
provide  the  public  with  an  additional 
opportunity  to  comment.  Thus,  the 
Bureau  solicits  injmt  on  what  guidance, 
if  any,  hiiyond  that  jirovided  for  closed- 
end  credit  transactions,  wonld  he 
helpful  for  creditors  in  calculating  loan 
originator  compensation  in  the  ojien- 
end  credit  context. 

Finally,  the  Bureau  seeks  comment  on 
whether  additional  guidance  or 
regulatory  a])])roaches  regarding  the 
final  rnle  on  inclusion  of  loan  originator 
compen.sation  in  points  and  fees  woidd 
he  useful  to  jirotect  consumers  and 
facilitate  comjiliance.  In  particular,  the 
Bureau  seeks  comment  on  whether  it 
would  he  helpful  to  provide  for 
additional  adju.stment  of  the  rules  or 
additional  commentary  to  clarify  any 
overlaps  in  definitions  between  the 
points  and  fees  jnovisions  in  the  ahility- 
to-repay  and  HOEFA  rulemakings  and 
the  provisions  that  the  Bureau  is 
sejiarately  finalizing  in  connection  with 
the  Bureau’s  2012  Loan  Originator 
Froposal.  For  examiile,  the  Bureau  seeks 
comment  on  whether  additional 
guidance  woidd  he  useful  with  regard  to 
treatment  of  compensation  hy  iiersons 
who  are  “loan  originators”  hut  are  not 
employed  hy  a  creditor  or  mortgage 
broker,  given  that  the  loan  originator 
compensation  rulemaking  is 
implementing  provisions  of  the  Dodd- 
Frank  Act  that  sjiecify  when  employees 
of  retailers  of  manufactured  homes, 
servicers,  anti  other  jiarties  are  loan 
originators  for  Dodd-Frank  Act 
})nrpo.ses. 
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Section  1026.35  Prohibited  Acts  or 
Practices  in  (Connection  With  Higher- 
Priced  Mortgage  Loans 

3.'>(1))  Escrow  Accounts 
35(1))(2)  Exemptions 

Section  l()2(i.3.'5(l))(2)(iii)  provides 
that  an  escrow  .account  need  not  l)e 
established  in  connection  witli  a 
mortgage  if  the  cnulitor  opcnates 
])redominantly  in  rural  or  underserved 
ar(!as.  originates  fiOO  or  fewer  first-lien 
mortgages  |)er  year,  and  has  total  assets 
le.ss  than  $2  billion  (adjusted  annually 
for  inflation).  As  discussed  below  in  the 
section-hy-section  analysis  of 
§  l()2ti.43(e)(5).  the  Bureau  believes  that 
it  may  be  important  to  preserve 
consistency  among  §  l()2(i.3r)(b)(2)  and 
S  l()2().43(e)(5)  and  (f).  The  Bureau  is 
not  proposing  specific  amendments  to 
§  102(j.35(b)(2)  because  §  l()2(i.43{e)(.'')) 
as  j)rojK)sed  is  consistent  with  existing 
§  l()26.3.'i(b)(2).  However,  if 
S  l()2().43(e)(.‘))  is  adojited  with 
significant  changes,  the  Bureau  will 
consider  and  may  adopt  jiarallel 
amendments  to  1028. 35(b)(2)  and 
S  l()2(i. 43(f)  in  its  final  rule. 

The  Bureau  solicits  comment  on  the 
advantages  and  disadvantages  of 
maintaining  consi.stencv  between 
S  1()2(i.35(b)(2)  and  §  1028. 43(e)(5)  and 
(f)  generally  and  on  whether  tlie  Bureau 
should  make  conforming  changes  to 

1020. 35(b)(2)  if  necessary  to  maintain 
consi.stencv  with  sjiecific  provisions  of 

1020.43(e)(5). 

Section  1026.43  Mininnnn  Standards 
for  Transactions  Secured  hv  a  Dwelling 

43(a)  Scope 
43(a)(3) 

A])plicability  of  the  Ability-to-Repay 
Reijuirements 

Section  129C(a)(l)  of  TILA,  as  added 
by  .section  1411  of  the  Dodd-Frank  Act, 
.states  that,  in  accordance  witli 
regulations  jire.scribed  by  the  Bureau,  no 
creditor  may  make  a  residential 
mortgage  loan  unless  the  creditor  makes 
a  reasonable  and  good  faith 
determination  based  on  verified  and 
documented  information  that,  at  the 
time  the  loan  is  consummated,  tlie 
consumer  has  a  reasonable  ability  to 
rejiay  the  loan,  according  to  its  terms, 
and  all  a|)])licable  taxes,  insurance 
(including  mortgage  guarantee 
insurance),  and  as.ses.sments.  'I’lLA 
.section  129C;(a)(0)(E)  provides  certain 
special  rules  to  govern  determinations 
of  consumers’  ability  to  rej)ay  where  a 
“hybrid”  loan  is  being  refinanced  by  the 
same  creditor  into  a  “standard”  ])roduct 
in  anticipation  of  a  significant  risk  of 
default  after  a  re.set  in  rates.  The  statute 


otherwise  apj)lies  tlie  .same  general 
ability-to-repay  .standards  to  all 
residential  mortgage  loans. 

Section  1401  of  tlie  Dodd-Frank  Act 
adds  new  TILA  .section  l()3(cc)(5), 
which  defines  “residential  mortgage 
loan”  to  mean,  with  .some  exceptions, 
any  consumer  credit  tran.saction  secured 
by  a  mortgage,  deed  of  trust,  or  other 
eijuivalent  consensual  secairity  interest 
on  “a  dwelling  or  on  residential  real 
property  that  includes  a  dwelling.” 

'flLA  section  l()3(v)  defines  “dwelling” 
to  mean  a  residential  structure  or  mobile 
home  which  contains  one-  to  four- 
family  housing  units,  or  individual 
units  of  condominiums  or  cooperatives. 
Thus,  a  “residential  mortgage  loan” 
generally  includes  all  mortgage  loans, 
excejit  mortgage  loans  secured  by  a 
structure  with  more  than  four 
residential  units.  However,  TILA  section 
l()3(cc)(5)  specifically  excludes  from  the 
term  “residential  mortgage  loan”  an 
oj)en-end  credit  plan  or  an  extension  of 
credit  secured  by  an  intere.st  in  a 
timeshan;  j)lan,  for  purposes  of  the 
ability-to-repay  reciuirements  under 
TILA  .section  129C  as  well  as  provisions 
concerning  j)repayment  ])enaltie.s  and 
other  restrictions.  In  addition,  TILA 
.section  12t)C(a)(8)  exemj)ts  reverse 
mortgages  and  temi)orarv  or  “bridge” 
loans  with  a  term  of  12  months  or  less 
from  the  abilitv-to-repay 
requirements. Thus,  taken  together, 
the  ability-to-repay  re(iuirement.s  of 
TILA  .section  129C(a)  apply  to  all 
closed-end  mortgage  loans  secured  by  a 
one-  to  four-unit  dwelling,  (ixcept  loans 
secured  by  a  consumer’s  intere.st  in  a 
tiiiKishare  plan,  reverse  mortgages,  or 
temjiorarv  or  “bridge”  loans  with  a  t(;rm 
of  12  months  or  less. 

The  Board’s  2011  A  TR  Proposal 
included  language  to  implement  these 
statutory  exemptions  and  solicited 
comment  on  whether  any  additional 
exemjjtions  were  aj)j)rojjriate  and 
consi.stent  with  the  authoritv  under 
I'lLA  .section  129C(b)(3)(B)(i)  to  modify 
the  |)rovisions  related  to  the  definition 
of  (jualified  mortgage. However,  the 
Board  did  not  ])ro])o.se  any  s])ecific 
additional  exem])tion.s.  The  Bureau’s 
2013  A  TR  Final  Ride  adojited  §  1020.43 
to  imjdement  the  jirovisions  of  section 
129(',  of  TILA  concerning  consideration 
of  consumers’  ability  to  rejiay, 
limitations  on  jirejiayment  jienalties, 
and  anti-evasion  re.strictions.  The  final 
rule’s  jirovi.sions  on  .scojie  are 
substantially  similar  to  the  statute,  with 
modifications  to  conform  to  the  usage  of 


'-'■III  iiddilion.  sdction  ol  TII.A  al.so 

ttxompls  credit  sucuriid  by  a  consumm  's  inlorosl  in 
a  linidsharo  Iroiii  the  aliilily-lo-iopav  riuiuirnimail.s. 
St;(;  7(i  KK  2744H.  274.'>(). 


Regulation  Z.  Section  1020.43(a) 
jirovides  that  §  1020.43  ajijilies  to  any 
consumer  credit  transaction  that  is 
secured  by  a  dwelling,  as  defined  in 
1020.2(a)(19).  other  than:  (1)  A  home 
eijuity  line  of  credit  subject  to  §  1020.40; 
or  (2)  a  mortgage  transaction  secured  by 
a  consumer’s  intere.st  in  a  timeshare 
jilan,  as  defined  in  11  IJ.S.C,.  101(53(13)). 
Further,  1020.43(a)(3)(i)  and  (ii) 
jirovides  that  a  reverse  mortgage  subject 
to  §  1020.33,  or  a  temjiorary  or  “bridge” 
loan  with  a  term  of  12  months  or  le.ss, 
such  as  a  loan  to  finance  the  jiurchase 
of  a  new  dwelling  where  the  consumer 
jilans  to  sell  a  current  dwelling  within 
12  months  or  a  loan  to  finance  the 
initial  construction  of  a  dwelling,  are 
exemjit  from  the  ability-to-rejiay 
reijuirements  in  §  1020.43(c)  through 
(0.'^**  Section  1020.43(a)(3)(iii)  contains 
a  related  exemjition  for  the  construction 
jihase  of  a  con.struction-to-jiermanent 
loan. 

Concerns  Reused  in  Response  to  the 
Roard's  201 1  ATR  Proposal 

In  the  resjionse  to  the  Board’s  reijnests 
for  feedback,  many  commenters 
r(!{|ue.sted  exeinjitions  from,  or 
modifications  to,  the  ability-to-rejiay 
niijuirements.  Siiveral  commenters 
identified  two  categories  of  credit  that 
are  of  jiarticular  cone:ern  to  the  Bureau; 
community-focused  lending  jirograms 
and  jirograms  intended  to  stabilize 
homeowner.shij)  and  jirevent 
foreclosure. 

Connn  unity-focused  lending 
programs.  One  industry  commenter 
reijuested  that  credit  extended  jnirsuant 
to  a  community-focused  lending 
jirogram  be  excluded  from  the  abilitv-to- 
rejiay  requirements.  This  commenter 
exjilained  that  creditors  jiarticijiating  in 
these  jirograms  do  so  to  benefit  the 
f;ommunity  as  a  whole  and  knowingly 
assume  any  additional  risks  inherent  in 
such  lending.  Another  industry 
i:onnnenter  niquested  broad  flexibility 
for  community-focused  lending 
jirograms,  noting  that  mortgage  loans 
financed  by  State  housing  finance 
agencies  (SHFAs)  had  lower  long-term 
delinquency  and  foreclosure  rates  than 
mortgage  loans  financed  by  non-SHFA 
creditors.  Other  commenters  requested  a 
variety  of  accommodations  for 
community-focused  lending  jirograms. 


'-".Soction  U)2(i.4;i(i:)  coiitiiins  tin;  abilily-to- 
nipny  nMiuinaiiiaits,  §  l()2(i.4;<((l)  conliiins  special 
ability-lo-n!|)ay  i'(!(piii'onianls  lor  curtain  tvpiis  of 
r(!financ.inf>s,  S  l()2().4:f(o)  contains  tlio  (|uaiifio(l 
niortgago  pmvisions.  and  tj  l()2().4:t(r)  sots  fortli  tlio 
provisions  regarding  lialloon  jiavinont  (pialifiod 
niortgago  loans  inado  by  certain  creditors.  Kever.se 
mortgage  lo,ins  and  teiniiorary  or  "bridge"  loans 
with  a  term  of  12  months  or  less  remain  subject  to 
the  prepayment  penalty  provisions  in  §  l()2(i.4;t(g) 
and  the  anti-evasion  {irovisions  in  §  ll)2().4;t(h). 


(>642  Federal  Register / Vol.  78,  No.  20 /Wednesday,  january  30,  2013 / Proposed  Rules 


ranging  from  a  recjiiost  to  provide  loans 
originated  by  SMF'As  with  (inalified 
mortgage  status  to  a  reejnest  that  the 
Onrean  exjjlicitly  adoj)t  tlie 
underwriting  .standards  of  SHFAs  in  the 
al)ility-to-re])ay  standards,  llotli  industry 
and  eonsniner  advocate  cominenters 
argued  that  commimity-focn.sed  lending 
programs  provide  low-  to  moderate- 
income  (l.MI)  consumers  with 
responsible  and  affordable  mortgage 
credit. 

I loijwowmnship  stcibilixcition  and 
foreclosure  prevention  pro^ruins.  Many 
c;ommenters  requested  that  the  Bureau 
accommodate  programs  designed  to 
.stabilize  homeowner.shijj  or  mitigate  the 
risks  of  foreclosure  in  the  2013  ATR 
Final  Rule.  One  indnstrv  commenter 
argued  that  programs  developed  in 
re.sjjonse  to  the  financial  crisis,  such  as 
the  Home  Affordable  Refinance 
Program,  should  he  exempt  from  the 
ahility-to-repay  recjuirements.  3’his 
commenter  noted  that  a  com))lete 
exemption  was  necessarv  because  many 
of  these  jjrograms'  recjiiirements 
conHicted  with  the  jneposed  ahility-to- 
rejjay  reciuinnnents.  Additional  analvsis 
condiuled  by  the  Bureau  confirmed 
arguments  made  by  cominenters  that 
programs  snt:h  as  these  contain  complex 
and  comjirehensive  underwriting 
re(|nirements. 

The  Bureau’s  proposal.  'I'liis  feedback 
prompted  the  Bureau  to  analyze  the 
effects  of  the  ahility-to-rejiay 
recinirements  on  community-focused 
lending  programs  and  homeownershi]) 
stabilization  and  foreclosure  prevention 
programs.  As  exjilained  further  below, 
the  Bureau  believes  that  several 
narrowly  tailored  exemptions  from  the 
ahility-to-repay  recjuirements  may  he 
warranted.  Sjiecifically,  the  Bureau  is 
concerned  that  the  ahility-to-re|)ay 
rcKjnircnnents  could  have  significant 
unintended  consequences  on  certain 
community-focused  lending  jjrograms 
designed  to  assist  LMl  consumers  to 
ac;cess  mortgage  credit  and  certain 
housing  stabilization  and  foreclosure 
assistance  jn  ograms  designed  to  assist 
consumers  who  have  been  harmed  hv 
the  aftermath  of  the  financial  crisis. 
Because  these  jirograms  already  have 
carefully  calibrated  underwriting 
.standards  and  are  generally  subject  to 
significant  government  monitoring,  the 
Bureau  is  concerned  that  overlaying  an 
additional  .set  of  underwriting 
recjuirements  and  jirivate  liabilities 
c.onld  divert  re.sonrc:es  and  rednc:e  the 
effectiveness  and  availahilitv  of  such 
jirograms.  Ac:c:orclingly,  to  jjre.serve 
ac:c;e.ss  to  credit  and  jiromote 
.stabilization  of  the  housing  market,  the 
Bureau  is  therefore  jirojiosing  to  exemjjt 
loans  made  hv  certain  commnnitv- 


focused  creditors  and  under  certain 
housing  stabilization  jirograms  from  the 
ahility-to-rejiay  recjuirements.  rather 
than  simjily  designating  the.se 
extensions  of  caedit  as  cjnalified 
mortgages.  However,  given  the  nnicjne 
underwriting  c.haracteristics  of  the.se 
extensions  of  c;reclit  and  the  imj)ortanc:e 
of  ensuring  ac:ces.s  to  mortgage  credit  for 
c:cm.snmers  .seeking  a.ssi.stance  under 
these  jirograms,  the  Bureau  believes  it  is 
imjiortant  to  .seek  additional  jmhlic 
c:onnnent  in  caafting  the.se  exemjiticms. 

As  detailed  below  the  jjrojiosed 
exemjitions  are  narrowly  targeted  to 
ajijily  only  to  certain  tyjjes  of  creditors 
and  extensions  of  c:reciit.  For  examjile, 
the  exemjitions  jirojiosed  below  do  not 
ajijily  to  c;redit  extended  in  connection 
with  a  jirojirietarv  caimmnnitv-lencling 
or  forecdosnre  jirevention  jirogram.  The 
Bureau  recxignizes  that  such  jirojirietarv 
Jirograms  are  a  c;ritic;al  caimjionent  of 
efforts  to  sujijiort  housing  affordability 
and  homeownershi ji  stabilization. 
However,  the  Bureau  believes  that 
c:reditcirs  offering  the.se  jirojirietarv 
Jirograms  have  tlie  re.scinrc:es  and 
flexibility  to  inccirjicirate  the  ahility-tci- 
rejiay  recjuirements  into  the  jirograms’ 
existing  underwriting  requirements.  In 
contrast,  the  Bureau  believes  that,  for 
c:ertain  extensions  of  credit,  creditors  do 
not  have  the  resonrc:es  or  flexibility  to 
imjilement  the  ahility-tci-rejiay 
recjuirements.  The  exemjitions  jirojiosed 
below  are  intended  to  acldre.ss  the.se 
narrow  c:irc;nmstanc:es  to  jirevent 
cxinsnmers  from  being  harmed  hv 
unintended  con.secjuenc;e.s  c:an.secl  by 
ajijilicaticm  of  the  ahility-tci-rejiay 
recjuirements. 

As  detailed  below  cinder  eac:h  sjiecific 
jirojiosed  jirovision,  the  Bureau  .seeks 
c:onnnent  on  every  asjiecd  of  this 
ajijirciach.  In  jiarticnlar,  the  Bureau 
seeks  cximment  on  the  jiremise  that  the 
ahility-tci-rejiay  recjuirements  could 
imjici.se  significant  imjilementation  and 
cximjiliancx;  hurclens  on  the  designated 
caeditors  and  jirograms  even  if  credit 
extended  by  the  designated  caxiditors  or 
under  the  clesignated  jirograms  were 
granted  some  jircitecticin  from  liability  as 
qualified  mortgages.  3'he  Bureau  also 
.seeks  comment  on  whether  the  c:reclitors 
and  Jirograms  identified  have 
sufficaently  rigorciiis  underwriting 
standards  and  monitoring  jirocxisses  to 
jirotec.t  the  interests  of  consumers  in  the 
absence  of  TILA’s  ahility-tci-rejiav 
recjuirements.  'I’he  Bureau  .solicats 
feedhac:k  sjiecifically  regarding  the 
jiarticailar  recjuirements  of  the.se 
caeditors  and  the.se  jirograms,  how  the.se 
recjuirements  acxxinnt  for  a  c;onsumer'.s 
ability  to  rejiay,  and  whether  the.se 
requirements  diqilicate  or  render 
nnnecxis.sary  the  ahility-tci-rejiay 


jirovisions  of  §  l()2(i. 43(c)  through  (f). 
'fhe  Bureau  also  recjnests  data  related  to 
the  delinquency,  default,  and 
forecdosnre  rates  of  consumers 
jiarticijiating  in  these  jirograms.  Finally, 
the  Bureau  recjnests  feeclhac:k  regarding 
whether  such  an  exemjition  could  harm 
cxinsnmers,  such  as  by  denying 
cxinsnmers  the  ability  to  jinrsue  cdaims 
arising  under  violations  of  §  l()2(j.43{c) 
through  (f)  again.st  caeditors  extending 
credit  in  connection  with  the.se 
Jirograms.  Should  the  Bureau  determine 
that  a  full  exemjition  is  not  warranted, 
the  Bureau  seeks  detailed  comment  on 
what  modificxitions  to  the  general 
ahility-tci-rejiay  standards  are  warranted, 
or  whether  cjnalified  mortgage  status 
should  he  granted  instead  and,  if  so, 
under  what  conditions.  The  Bureau  aksci 
.solicits  feedback  on  any  alternative 
ajiproacdies  that  would  jireserve  the 
availability  of  credit  under  HFA 
Jirograms  while  ensuring  that 
cxinsnmers  recxiive  mortgage  loans  that 
reasonably  reflect  cxinsnmers’  ability  to 
rejiay.  Finally,  the  Bureau  seeks 
c:omment  on  whether  any  exemjitions  or 
cjnalified  mortgage  status  should  he 
extended  to  additional  jirograms  or 
creditors,  and,  if  .so,  under  what 
cxinditicins. 

43(a)(3)(iv) 

As  discussed  above,  neither  TIhA  nor 
Regulation  Z  jirovicle  an  exemption  to 
the  ahility-tci-rejiay  recjuirements  for 
credit  extended  jinrsuant  to  a  jirogram 
administered  by  a  housing  financx; 
agenc;y  (HFA).  llFAs  are  snjijiorted  hv 
taxjiayers.  often  through  tax-exemjit 
lioncls  hut  cicxxisionally  through  clirec:t 
government  funding,  and  conduct 
diverse  housing  finance  ac.tivities.  For 
example,  an  HFA  may  extend  cxeclit 
direc:tly  to  LMl  cxinsnmers,  insure  or 
jiurcdiase  mortgage  loans  originated  by 
jirivate  creditors  in  acxxirdancxi  with  the 
recjuirements  of  an  HFA  program,  or 
Jirovicle  other  assistanc.e  to  LMl 
c;on.sumers,  sucdi  as  mortgage  loan 
jiayment  snlisidies  or  assistancxi  with 
the  iqi-front  costs  of  a  mortgage  loan. 
HFAs  are  cjuasi-gcivernmental, 
nonjircifit,  entities,  chartered  hv  either  a 
State  or  a  municijiality,  that  jircimote 
affordable  housing  and  community 
develcijiment.  'I'ci  acdiieve  the.se  goals, 
HFA  underwriting  recjuirements  are 
tailored  to  the  credit  characteristic;s  of 
LMl  cxinsnmers.  Credit  offered  in 
cxinnection  with  the.se  jirograms  is 
similarly  cxi.stomized  to  the  meet  the 
nnicjne  needs  cifthe.se  consumers  while 
ensuring  the  ongoing  financial  stability 
of  the  UFA.  As  I  lFAs  extend  credit  to 
Jircimote  long-term  housing  stability, 
rather  than  for  jircifit,  HFAs  generally 
extend  credit  after  jierforming  a 
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complex  and  lengthy  analysis  of  a 
consinner’s  ability  to  rejiay  which,  given 
the  unique  underwriting  characteristics 
of  l.MI  consumers,  often  gives 
significant  weight  to  nontraditional 
underwriting  elenumts,  extenuating 
circumstances,  and  other  subjective 
factors  that  are  indicative  of  res])onsil)le 
homeowner.ship. 

The  Bureau  is  concerned  that  the 
ahility-to-rej)ay  reijuirements  may 
undermine  the  underwriting 
re(|uirements  of  these  programs.  For 
example,  the  ahility-to-repay  jirovisions 
may  require  consideration  of 
underwriting  factors  that  are  not 
recpiired  under  UFA  programs,  such  as 
the  consumer’s  credit  hi.story.  The 
Bureau  is  also  concerned  that  the 
ahility-to-repay  reiiuirements  may  affect 
the  ability  of  HFAs  to  offer  extensions 
of  credit  customized  to  meet  the  needs 
of  LMl  consumers  while  promoting 
long-term  housing  stability.  For 
example,  the  Bureau  is  aware  of  several 
1 IFA  programs  offering  mortgage  loans 
that  defer  the  repavment  of  princijial 
until  the  consumer  .sells  the  home  or 
refinances  the  mortgage,  unless  the 
consumer  maintains  the  home  as  the 
consumer’s  principal  residence  for  30 
vears.  in  which  case  the  deferred 
princi])al  balance  is  forgiven.  This 
mortgage  loan  would  not  he  eligible  for 
(pialified  mortgage  status  under 
§  102().43(e)  because  it  provides  for 
deferred  re|)avment  of  principal.  Thus, 
a  creditor  extending  such  a  mortgage 
loan  is  required  to  complv  with  the 
ahilitv-to-repav  requirements  of 
§102(j.43(c). 

Based  on  the.se  considerations,  the 
Bureau  believes  that  it  may  he 
appropriate  to  exempt  credit  extended 
pursuant  to  an  Hf’A  program  from  the 
ahility-to-repay  reipiirements.  In 
addition  to  the  issues  addre.ssed  above, 
the  Bureau  is  especially  concerned  that 
the  co.sts  of  imjilementing  and 
comjilying  witli  tlu;  requirements  of 
§  l()2(i.43(c)  through  (f)  would  endanger 
the  viability  and  effectiveness  ofthe.se 
jirograms.  Nonprofit,  taxjiayer- 
sujiported  HFAs  may  not  have  sufficient 
re.sources  to  implement  and  complv 
with  the  ahility-to-re|)ay  reijuirements. 
.Some  Hl’As  may  respond  to  the  burden 
by  severely  curtailing  the  credit  offered 
under  these  programs,  ffthers  mav 
divert  resources  from  lending  to 
com])liance.  which  may  also  result  in 
the  denial  of  mortgage  credit  to  low-  to 
moderate-income  consumers.  Private 
creditors  offering  credit  in  connection 
with  UFA  programs  may  determine  that 
complying  with  both  the  ahility-to-repay 
niquirements  and  the  sjiecialized  UFA 
program  reijuirements  is  too 
liurdensome,  which  also  mav  result  in 


the  denial  of  mortgage  credit  to  LMl 
consumers.  The.se  jn  ivate  creditors  may 
also  determine  that  the  jiotimtial 
liability  risk  involved  with  ap|)lying  the 
ahility-to-repay  reeiuirements  to  the 
uni(|ue  characteristics  of  1  IFA 
consumers  is  too  great,  thereby  reducing 
the  availability  of  mortgage  credit. 
Further,  these  programs  may  enqiloy 
underwriting  reijuirements  that  an; 
uniquely  tailored  to  meet  the  needs  of 
low-  to  moderate-income  con.sumers, 
such  that  a|)])lying  the  more  generalizeil 
statutory  ahility-to-rejiay  reijuirements 
would  he  unnecessarily  hurdensome 
and  jirovide  no  net  benefit  to 
consumers.  Accordingly,  the  Bureau  is 
jirojjosing  §  l()2(i.43(a)(3)(iv),  which 
jirovides  that  an  extension  of  credit 
made  jnirsnant  to  a  jirogram 
admini.stered  by  a  housing  finance 
agency,  as  defined  under  24  CFR  288. .'5, 
is  exemjit  from  ^  l()28.43(c)  through  (fi. 

Section  l()28.43(a)(3)(iv)  is  j)roi)osed 
jnirsuant  to  the  Bureau’s  authority 
under  section  l().'j(a)  and  (f)  ofTILA. 
Pursuant  to  section  lO.'ila)  of  TILA,  the 
Bureau  believes  that  this  exemjition  is 
necessary  and  jirojier  to  effectuate  the 
jiurjioses  of  3’ILA.  This  exemjition 
would  ensure  that  c.onsumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  reasonably  reflect 
their  ability  to  rejiay.  The  Bureau 
believes  that  mortgage  loans  originated 
in  connection  with  jirograms 
administered  by  .State  housing  finance 
agencies  sufficiently  account  for  a 
consumer’s  ability  to  rejiay,  and  the 
exemjition  ensures  that  consumers  an: 
able  to  receive  a.ssistance  under  these 
jirograms.  Furthermore,  without  the 
exemjjtion  the  Bureau  believes  that 
con.sumers  in  this  demograjihic  would 
he  denied  access  to  the  resjionsihle, 
affordable  credit  offered  under  these 
jirograms,  which  is  contrary  to  the 
jmrposes  of 'I'lLA. 

'fne  Bureau  has  consiilered  the  factors 
in  TILA  .section  lO-lffl  and  believes  that, 
for  the  reasons  iliscu.ssed  above,  an 
exemjition  is  ajijnojiriate  under  that 
jirovision.  .Sjiecifically,  the  Bureau 
lielieves  that  the  j)roj)o.sed  exemjition  is 
ajijjrojn  iate  for  all  affected  consumers, 
regardle.ss  of  their  other  financial 
arrangements  and  financial 
sojihi.stication  and  the  imjiortance  of  the 
loan  to  them.  .Similarly,  the  Bureau 
believes  that  the  jirojio.sed  exemjition  is 
aj)j)roj)riate  for  all  affected  loans, 
regardless  of  the  amount  of  the  loan  and 
whether  the  loan  is  secured  by  the 
jirincijial  residence  of  the  consumer. 
Furthermore,  the  Bureau  believes  that, 
on  balance,  the  jirojjosed  exenqition 
will  simjilify  the  credit  jirocess  without 
undermining  the  goal  of  consumer 
jirotection  or  denying  imjjortant  benefits 


to  consumers.  Based  on  these 
considerations  and  the  analvsis 
discussed  elsewhere  in  this  j)roj)o.sal, 
the  Bureau  believes  that  the  jirojiosed 
exemjitions  are  ajijnojjriate.  The  Bureau 
recognizes  that  its  exemjition  and 
excejition  authorities  aj)j)ly  to  a  class  of 
transactions,  and  j)roj)o.se.s  to  aj)j)ly 
the.se  authorities  to  the  loans  covered 
under  the  j)roj)o.sal  of  the  entities 
j)ri)j)o.sed  for  jiotential  exemjition. 

43(a)(v) 

As  iliscu.ssed  above,  neither  TILA  nor 
Regulation  Z  jirovide  an  exemjition  to 
the  al)ility-to-rej)ay  requirements  for 
nonjirofit  creditors.  Feedback  jirovided 
in  resjion.se  to  solicitations  for  comment 
in  the  Board’s  2011  ATR  Projiosal 
alerted  the  Bureau  to  the  jio.ssihility  that 
many  charitable  organizations  that 
jirovide  credit  to  low-  to  moderate- 
income  consumers  would  he  negatively 
affected  hv  the  requirements  of 
§1028. 43(c)  through  (f).  The  Bureau  is 
concerned  that  the  ahility-to-rej)ay 
requirements  may  result  in  consumers 
being  denied  access  to  the  affordable 
mortgage  credit  offered  by  many  of  these 
charitable  organizations.  The  costs  of 
imj)lementing  and  comjilying  with  the 
requirements  of  §  1028.43(c)  through  (f) 
mav  he  significantly  more  hurdensome 
on  creditors  that  are  charitable 
organizations  than  other  creditors. 

'fhese  noiqirofit  creditors  may  not  have 
the  resources  to  imjilement  and  comjily 
with  the  ahility-to-rejjay  requirements, 
and  may  cea.se  or  severely  limit 
extending  credit  to  low-  to  moderate- 
income  consumers,  which  would  residt 
in  the  denial  of  resj)onsihle,  affordable 
mortgage  credit. 

Credit  Extended  hv  CDFls,  CllDOs,  and 
DAPs 

The  Bureau  has  identified  several 
tyjies  of  creditors  that  focus  on 
extending  credit  to  these  con.sumers. 
Nonjirofit  creditors  seeking  designation 
as  a  Ciommunity  Develojiment  Financial 
Institutions  (CDFLs)  by  the  Treasury 
Department  must  undergo  a  thorough 
.screening  jirocess  to  obtain  this 
designation  and  then  must  engage  in 
community-focused  lending  to  maintain 
the  designation,  (ireditors  designated  as 
Downjjayment  Assi.stance  through 
.Secondary  Financing  Providers  (DAPs) 
or  (’.ommunitv  Housing  Develojnnent 
Organizations  (CHDOs)  must  meet 
similar  requirements  imjiosed  hv  the 
l)..S.  Dejiartment  of  Housing  and  Urban 
Develojnnent  (HUD).  The  Bureau  is 
concerned  that  the  ahility-to-rej)ay 
requirements  will  negatively  affect  the.se 
c.reditors.  while  jnoviding  little 
additional  jirotection  to  consumers. 
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Aeeordingly,  tlio  Bureau  ])roi3oses 
S  l()2B.43(a)(3)(v).  which  provides  that 
an  extension  of  Credit  made  hy  one  of 
the  four  ty])es  of  creditors  sjjecified  in 
proposed  4^  1  ()2(j.43(a)(3)(v)(A)  through 
(D)  is  exempt  from  S102(>. 43(c)  througli 
(0.  Pro])osed  S  l()2(>.43(a)(3)(v)(A) 
exem])ts  an  extension  of  credit  made  Iw 
a  creditor  designated  as  a  ('.ommunity 
Development  Financial  Institution,  as 
defined  under  12  CFR  IHO.'j. 104(h). 
Pro])osed  §  1  ()2().43(a)(3)(v)(B)  exempts 
an  extension  of  credit  made  hy  a 
creditor  designated  as  a  Downpayment 
A.ssistance  Provider  o])erating  in 
accordance  with  regulations  ])rescrihed 
hy  the  II. ,S.  Dejiartment  of  Dousing  and 
IJrhan  Develojiment  applicahle  to  such 
persons.  Proposed  §  l()20.43(a)(3)(v)(C) 
exempts  an  extension  of  credit  made  hy 
a  creditor  designated  as  a  Community 
Housing  Development  Organization,  as 
defined  under  24  CFR  02.2,  operating  in 
accordance  with  regulations  prescrihed 
hy  the  U.S.  Department  of  Housing  and 
llrhan  D(;veloj)ment  ajjplicahh;  to  such 
persons.  Research  conducted  hy  the 
Bureau  suggests  that  the.se  organizations 
only  extend  credit  after  determining  that 
an  applicant  has  the  ability  to  repay  the 
loan,  as  part  of  these  organizations’ 
broader  purj)ose  of  extending  credit  to 
promote  community  development. 
Furthermore,  the  Bunxm  believes  that 
the  recpiirements  impo.sed  in  connection 
with  obtaining  and  maintaining  the 
designations  identified  in  proposed 
^  1()2(i.43(a)(3)(v)(A)  through  (C)  maybe 
sufficient  to  ensure  that  such  creditors 
provide  consumers  with  resjjonsihle 
and  affordable  credit,  and  that 
unscrupulous  or  irrespon.sihle  creditors 
would  not  he  able  to  use  these 
designations  to  evade  the  recpurements 
of  TILA,  extend  credit  without  regard  to 
the  consumer’s  ability  to  re})ay,  or 
otherwise  harm  consumers.  However, 
the  Bureau  requests  feedba(;k  regarding 
this  exemption  and  the  analysis  that 
supports  it. 

Credit  Extended  hy  Other  Non])rofits 

The  Bureau  believes  that  charitable 
organizations  other  than  those 
addressed  above  also  may  he  negativelv 
affected  hy  the  ahility-to-re])ay 
recjuirements.  which  may  impair  the 
availability  of  mortgage  credit  for  low- 
to  moderate-income  consumers. 
However,  the  Bureau  is  concerned  that 
an  exemption  for  all  charitable 
organizations  would  allow  irresponsible 
creditors  to  harm  consumers.  I"or 
example.  IRS  regulations  regarding 
nonprofit  status  do  not  incorporate 
consumer  financial  jjrotection 
regulations,  .such  as  the  ahility-to-repay 
nupdrements.  Thus,  a  creditor  could 
operate  in  accordance  with  applicahle 


IRS  regulations  while  extending  credit 
without  regard  to  a  consumer’s  ability  to 
rejjay,  thenTore;  causing  the  harm  that 
the  ahility-to-repay  retjuirements  are 
intended  to  prevent.  The  Bureau  is  also 
conceriKKl  that  an  exemption  for  all 
charitable  organizations  would  allow 
un.scrui)ulous  cixulitors  to  intentionally 
circumvent  TlLA’s  ahility-to-repay 
recjuirements  and  harm  consumers.  For 
exam])le,  IR.S  regulations  recpiire 
nonprofit  organizations  to  file  annual 
financial  reports  hy  the  l.'ith  day  of  the 
.'ith  month  after  the  end  of  the 
organization’s  fiscal  year.'-’*  'rhus.  an 
un.scrupulous  creditor  covdd  o])erate  a 
for-profit  lending  operation,  in  violation 
of  IRS  requirements,  and  extend  credit 
without  determining  a  consumer’s 
ability  to  repay  for  17  months  before 
filing  the  required  financial  report, 
which  would  lead  to  the  lo.ss  of  the 
creditor’s  nonprofit  designation. 
'I’hend’ore,  the  Bureau  believes  that  an 
exemption  for  charitable  organizations 
may  he  aj)j)ropriate,  if  the  exemjjtion  is 
limited  to  those  charitable  organizations 
that  locals  on  low-  to  moderate-income 
t:onsumers  and  will  he 
dis])roportionately  affected  hy  the  costs 
a.ssociated  with  the  ahility-to-rcjpay 
re(|uirements.  These  nonprofit  creditors 
may  not  have  the  resources  to 
imj)lement  and  coinplv  with  the  ahilitv- 
to-re])ay  recjuirements,  and  may  ccaise  or 
scn'erely  limit  extending  credit  to  I.MI 
consumers,  which  would  rcjsult  in  the 
denial  of  mortgage  credit.  Accacrdingly, 
proposed  ^  l()2(i.43(a)(3)(v)(D)  excanpts 
an  extension  of  cacalit  made  hy  a 
creditor  with  a  tax  (;xem])tion  ruling  or 
determination  letter  from  the  Internal 
Revcinue  Service  undcir  scjction  .lOl  (c)(3) 
of  the  Intcanal  Revenue  Code  of  1988 
(28  CFR  l.,'j()l(c)(3)-l),  i)rovided  that 
certain  oth(;r  limitations  ajjply. 

Spcuafically.  the  cixemption  is 
available  only  if  the  crculitor  extendcal 
credit  secaired  hy  a  dwelling  no  more 
than  100  timcis  in  the  calendar  year 
preceding  receij)t  of  the  consumer’s 
application.  The  Burc;au  helicwcis  that 
this  limit  of  100  transactions  per  year 
may  he  ai)propriate  Iwcause  nonprofit 
creditors  tliat  extend  credit  secured  hy 
a  dwelling  fewer  than  100  timcxs  a  yciar 
do  not  have  the  resourccis  to  implement 
and  monitor  comj)liance  with  the 
ahility-to-repay  recpiirements.  In 
addition,  small  creditors  such  as  these 
may  devote  more  time  to  determining 
whether  a  consumer  has  the  ability  to 
repay  a  mortgage  loan  than  a  cixulitor 
that  extends  credit  more  than  100  times 
a  year.  However,  the  Bureau  solicits 
feedback  on  whether  this  condition  is 
appropriate,  on  the  co.sts  of 


implementing  and  complving  with  the 
ahility-to-repay  requirements  that  will 
1)(;  incurred  hy  creditors  that  extend 
credit  .secured  hy  a  dwelling  more  than 
100  times  a  year,  the  extent  to  which 
this  proposed  condition  woidd  affect 
acce.ss  to  responsible,  affordable  cixulit. 
and  whether  the  limit  of  100 
transactions  per  year  should  he 
increased  or  decreased. 

'Hie  exemption  in  proposed 
§  1028.43(a)(3)(v)(D)  is  further 
conditioned  on  the  creditor,  in  the 
calendar  year  preceding  receipt  of  the 
consumer’s  application,  extending 
credit  secured  hy  a  dwelling  only  to 
consumers  with  income  that  did  not 
exceed  the  qualifying  limit  for 
moderate-income  families,  as 
established  jnirsuant  to  section  8  of  the 
United  States  Housing  Act  of  1937  and 
amended  from  time  to  time  hy  the  U.S. 
Department  of  Housing  and  llrhan 
Develoj)ment.  Also,  the  [)roposed 
exem])tion  is  available  onlv  if  the 
extension  of  credit  is  to  a  consumer 
with  income  that  does  not  exceed  this 
(jualifying  limit. 

Th(!  Bureau  solicits  feedback  on 
whether  this  exemption,  and  the 
conditions  under  which  the  exemption 
a])j)lies,  are  apj)ropriate.  The  Bureau 
akso  s|)ecifically  requests  comment 
regarding  the  costs  that  nonprofit 
creditors  will  incur  in  connection  with 
the  ahility-to-repay  retpnrements,  the 
(ixtent  to  which  these  additional  co.sts 
will  affect  the  ability  of  non])rofit 
creditors  to  extend  credit  to  low-  to 
moderat(5-income  consumers,  and 
whether  consumers  could  he  harmed  hy 
providing  an  exemj)tion  to  the  ahility- 
to-repay  requirements  to  the  creditors 
described  aldove. 

The  proj)osed  exemption  under 
^  l()28.43(a)(3)(v)(D)  is  limited  to 
creditors  designated  as  nonprofits  under 
the  Internal  Revenue  Code  of  1988,  and 
is  not  available  for  creditors  o])erating 
on  a  for-profit  basis.  The  Bureau 
believes  that  this  distinction  may  he 
ap]jro])riate  and  necessary.  It  may  he 
appro])riate  because  of  the  difference  in 
lending  practices  between  nonprofit  and 
other  creditors.  For-])rofit  creditors  price 
and  extend  credit  based  on  several 
considerations,  including  the 
assumption  that  certain  consumers  will 
default  and  must  he  foreclosed  u))on.  In 
contrast,  the  nonprofit  cnulitors 
identifi(;d  in  1028.43(a)(3)(v)(D) 
app(!ar  to  elevate  long-term  community 
stability  over  the  creditor’s  economic 
considerations.  Thus,  the.se  nonprofits 
apj)ear  to  have  a  stronger  incentive  to 
determine  that  an  LMl  consumer  has  the 
ability  to  repay  a  mortgage  loan  than  for- 
profit  creditors.  Furthermore,  this 
distinction  may  he  necessary  to  preserve 
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aeee.ss  to  nisptjiisible  and  aiTordal)le 
enulit.  This  j)r()j)o.sed  exenii)tion  is 
jmnnised  on  the  helief  that  the 
additional  costs  iin|)osed  hy  the  ahility- 
to-repay  requirements  will  force  certain 
nonj)rofit  creditors  to  cisase  extending 
credit,  or  snhstantially  limit  credit 
activities,  thenjhy  harming  low-  to 
moderate-income  consumers.  By 
definition,  for-profit  creditors  derive 
mori!  revenue  from  mortgage  lending 
activity  than  nonprofit  creditors,  ami 
therefore  presumahly  have  the  resources 
to  comply  with  the  ahility-to-repay 
nupiirements.  Thus,  expanding  the 
j)roposed  exemj)tion  to  a|)i)ly  to  for- 
profit  creditors  may  not  he  neccissary  to 
pniserve  access  to  njsponsihle. 
affordable  credit.  However,  the  Bureau 
.solicits  comment  regarding  this 
analysis. 

'rhis  proposed  exemption  ap])lies  to 
creditors  designated  as  nonprofits  under 
section  .101  (c)(3).  hut  not  .Ittl (c)(4).  of 
the  Internal  Rex  enne  Coile  of  1980.  The 
Bureau  recognizes  that  these  creditors 
al.so  may  he  affected  hv  the  ahilitv-to- 
rijpay  retjuirements.  However,  the 
Bureau  Believes  that  tliis  di.stinction 
may  In;  a])j)roj)riate.  As  exiilained 
above,  tlu!  Bureau’s  pro])osed  exemption 
is  jjnunised  on  the  helief  that  the 
additional  costs  impo.siul  hy  the  ahilitv- 
to-rej)ay  nKpiirements  will  force  certain 
nonjjrofit  creditors  to  cease  extending 
credit,  or  snhstantially  limit  credit 
activities,  tlierehy  harming  low-  to 
moderate-income  consumers. 

IRS  regulations  permit  .101(c)(4) 
nonprofits  to  engage  in  lobbying  and 
certain  political  activities.  Nonj)rofit 
cnnlitors  with  the  resources  to  engage  in 
lobbying  or  other  political  activities  are 
presumably  more  likely  to  have  the 
re.sources  to  com])ly  with  the  ahilitv-to- 
r(;pay  niquirements.  Furthermore,  tax- 
exempt  status  under  section  101(c)(3) 
re(|uires  a  rigorous  application  to  the 
government  and  a  formal  determination 
by  the  Internal  Revenue  Service  that  an 
organization  is  “(jxclusively” 
charitable.’-*"  Tax-exempt  status  under 
other  provisions  of  section  101(c).  hv 
contra.st,  can  he  merely  self-proclaimed, 
without  any  formal  determination  hv 
the  government.'-”  The  heightened 
scrutiny  placed  on  wholly  charitable 
organizations  by  the  IRS  would  help 
ensure  that  scrupulous  and  responsible 
creditors  that  .seek  to  ])rovide 
responsible  and  affordable  credit  (pialifv 
for  the  exemption. 


""2(>  .'jl)l(c:)(:0.  .SOKta):  2(i  tl-K 

'  Id.  Sffff.  o.}’..  ll-.S.  (aiv't  Accoiintaliility  Ol'fico. 
(JAtMIZ-.Sfia.  Thmisnnds  of  Oiifanizalions  Exempt 
Irom  Eedimd  Income  Tax  Owe  S’emly  SI  Hillion  in 
Payroll  and  Other  Taxex  (2007)  .S-O. 


However,  the  Bureau  solicits 
comment  regarding  whether  the 
proposetl  exem])tion  should  he 
extended  to  creditors  designatcid  as 
noiqjrofits  under  .section  l()l(c)(4)  of  the 
Internal  Revenue  (]ode  of  1988.  In 
addition,  the  Bureau  iHHjuests  financial 
reports  and  mortgage  lending  activity 
data  sui)|)orting  the  argument  that  the 
marginal  cost  of  implementing  and 
conqilying  with  the  ahility-to-re|)ay 
recpiirements  would  cause  101  (c)(4) 
noiq)rofit  creditors  to  cease,  or  severely 
limit,  extending  credit  to  low-  to 
moderate-income  consumers. 

Proposed  commemt  43(a)(3)(v)(D)-l 
clarifies  that  an  extension  of  credit  is 
ex(!m])t  from  the  requinanents  of 
§  1020.43(c)  through  (f)  if  the  credit  is 
extended  by  a  creditor  described  in 
S  1020.43(a)(3)(v)(D),  provided  the 
conditions  specified  in 
§1020.43(a)(3)(v)(D)(?),  (2).  and  (.V)  are 
satisfied.  The  conditions  specified  in 
5?  1020.43(a)(3)(v)(D)(l)  and  (2)  are 
determined  according  to  activity  that 
occurred  in  the  calendar  year  |)receding 
the  calendar  year  in  which  the 
consumer's  application  was  received. 
Sell  ion  1020.43(a)(3)(v)(D)(2)  provides 
that  during  the  preceding  calendar  year, 
the  entity  must  have  extended  credit 
only  to  consumers  with  income  that  did 
not  exceed  the  fiualilying  limit  then  in 
effect  for  moderate-inconu;  families,  as 
specified  in  regulations  prescribed  by 
the  U.S.  Dej)artment  of  Housing  and 
Urban  D(!velo])ment  pursuant  to  section 
8  of  the  United  .States  Housing  Act  of 
1937.  For  example,  a  creditor  has 
satisfied  the  reejuirements  of 
§  l()20.43(a)(3)(v)(D)(2)  if  the  creditor 
demon.strates  that  the  creditor  extended 
credit  only  to  consumers  with  im:ome 
that  did  not  exceed  the  qualifying  limit 
in  effect  on  the  dates  the  creditor 
received  each  consumer’s  individual 
a])j)lication.  The  condition  specified  in 
S  l()20.43(a)(3)(v)(D)(.V),  which  relates  to 
the  current  extension  of  credit,  ])rovides 
that  the  extension  of  credit  must  be  to 
a  consumer  with  income  that  does  not 
exceed  the  ipialifying  limit  s])ecified  in 
§ l()20.43(a)(3)(v)(D)(2)  in  effect  on  the 
date  the  creditor  received  the 
consumer’s  application.  For  exam])le, 
assume  that  a  creditor  with  a  tax 
exemption  ruling  under  section 
101  (c)(3)  of  the  Internal  Revenue  Code 
of  1980  has  .satisfied  the  conditions 
identified  in  ^  l()20.43(a)(3)(v)(D)(7)  and 
(2).  If,  on  May  21, 2014,  the  creditor  in 
this  example  extends  credit  .secured  by 
a  dwelling  to  a  consumer  whose 
apj)lication  reflected  income  in  excess 
of  the  (pialifving  limit  identified  in 
§  1020.43(a)(3)(v)(D)(2),  the  creditor  has 
not  .satisfied  the  condition  in 


S  1020.43(a)(3)(v)(U)(.V)  and  this 
extension  of  credit  is  not  exem])t  from 
the  reejuirements  of  §  1020.43(c)  through 
(0. 

Legal  Authority 

.S(!ction  1020.43(a)(3)(v)  is  projiosed 
])ursuant  to  the  Bureau’s  authority 
undm'  section  101(a)  and  (1]  of  TILA. 
Pursuant  to  section  101(a)  of  TILA.  the 
Bureau  believiis  that  this  exem])tion  is 
necessary  and  proper  to  effectuate  the 
jnirposes  of  TILA.  By  ensuring  the 
viability  of  the  low-  to  moderate-income 
mortgage  market,  this  exemjjtion  would 
ensure  that  consumers  are  offered  and 
receive  residential  mortgage  loans  on 
terms  that  reasonably  reflect  their  ability 
to  repay.  Without  the  exemption  the 
Biinuiu  bidieves  that  low-  to  moderate- 
income  consumers  would  be  denied 
access  to  the  resjjonsible  and  affordable 
credit  offered  by  these  creditors,  which 
is  contrary  to  the  purposes  of  TILA.  This 
exemption  is  consistent  with  the  goals 
of  TILA  section  129C  by  ensuring  that 
consumers  are  able  to  obtain 
responsible,  affordable  credit  from  the 
nonprofit  creditors  discussed  above. 

'Lhe  Bureau  has  considered  the  factors 
in  TILA  section  101(1)  and  believes  that, 
for  the  reasons  discussiul  above,  an 
exenq)tion  is  appro])riate  under  that 
provision.  .Specifically,  the  Bureau 
l)elieves  that  the  ])ro]K),sed  exemption  is 
a])])ro])riate  for  all  affected  consumers, 
regardless  of  their  other  financial 
arrangements  and  financial 
sophistication  and  the  imjjortance  of  the 
loan  to  them.  Similarly,  the  Bureau 
believes  that  the  ))roj)osed  exem])tion  is 
approjiriate  for  all  affected  loans, 
regardless  of  the  amount  of  the  loan  and 
whether  the  loan  is  secured  by  the 
principal  residence  of  the  consumer. 
Furthermore,  the  Bureau  believes  that, 
on  balance,  the  j)ro]3osed  exemjition 
will  simj)lify  the  credit  jjrocess  without 
undermining  the  goal  of  consumer 
])rotection  or  denying  imjmrtant  benefits 
to  consumers.  Based  on  these 
i:onsiderations  and  the  analysis 
discussed  elsewhere  in  this  pro]n)sal, 
the  Bureau  believes  that  the  pro])osed 
exenqjtions  are  a]q)ro])riate.  The  Bunum 
recognizes  that  its  exenqjtion  and 
exception  authorities  apply  to  a  cla.ss  of 
transactions,  and  ])roj)oses  to  a])j)ly 
these  authorities  to  the  loans  covered 
under  the  proposal  of  the  entities 
j)roj)o.sed  for  jjotential  exemption. 

43(a)(3)(yi) 

Background 

.S(;y(!ral  commenters  requested  that 
the  Bureau  modify  the  ability-to-repay 
reipiirements  to  accommodate 
extensions  of  credit  made  pursuant  to  a 
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homeownor.ship  stabilization  or 
foniclosure  prevention  j)rograni  from  the 
ability-to-repay  requirements.  The 
Bureau  is  concerned  that  the  al)ility-to- 
r(;|)ay  reciuirements  are  not  sufficientlv 
flexible,  or  may  be  unduly  burdensome, 
with  respect  to  extensions  of  credit 
made  pursuant  to  the.se  |)rograms, 
which  are  intended  to  assist  consumers 
at  risk  of  defaidt,  foreclosure,  or  who 
were  otherwise  harmed  hy  the  financial 
crisis.  Generally,  consumers  are  able  to 
obtain  new  extensions  of  credit, 
refinancings  of  existing  mortgage  loans, 
or  loan  modification  agreements  in 
connection  with  these  j)rograms.  As  a 
threshold  matter,  determining  the 
apj)licability  of  these  programs  to  the 
ahility-to-repay  requirements  implicates 
the  refinancing  ])rovisions  under 

1026.20  of  Regulation  Z  as  well  as  the 
payment  shock  refinancing  i)rovisions 
under  TILA  section  129C(a)(0](E),  as 
im])lemented  hy  §  1020.43((1). 

Refinancings  generally.  Regulation  Z 
contains  .several  provisions  regarding 
when  a  transaction  is  considered  a 
“refinancing,”  and  therefore  suhject  to 
the  nuiuirements  of 'I’ll.A.  Section 
1020.20(a)  currently  provides  that  “a 
refinancing  occurs  when  an  existing 
ohligatiou  that  was  subject  to  this 
.suh])art  is  satisfied  and  replaced  hy  a 
new  ohligatiou  undertaken  hy  the  same 
consumer.  A  refinancing  is  a  new 
transaction  requiring  new  disclosures  to 
the  consumer.”  Comment  20(a)-l, 
which  clarifies  this  general  definition, 
j)rovides  that  a  refinancing  is  a  new 
transaction  requiring  a  com|)lete  new  .set 
of  disclosures.  Whether  a  refinancing 
has  occurn.'d  is  determined  hy  reference 
to  whether  the  original  ohligatiou  has 
been  satisfied  or  extinguished  and 
replaced  by  a  new  obligation,  based  on 
the  ]5artie.s’  contract  and  a])plicahle  law. 
Comment  20(a)-l  further  explains  that 
the  refinancing  may  involve  the 
consolidation  of  several  existing 
obligations,  disbursement  of  new  money 
to  the  consumer  or  on  the  consumer’s 
behalf,  or  the  reschediding  of  jiayments 
under  an  existing  ohligatiou.  In  any 
form,  the  new  ohligatiou  must 
compkf  ely  rejilace  the  jirior  one. 
However,  changes  in  the  tcirms  of  an 
(!xi.sting  obligation,  such  as  the  deferral 
of  individual  installments,  will  not 
constitute  a  refinancing  uuhi.ss 
accomplished  hy  the  cancellation  of  that 
obligation  and  the  substitution  of  a  new 
obligation.  Furthermore,  a  sidxstitution 
of  agreements  that  meets  the  refinancing 
definition  will  require  mnv  disclosures, 
civen  if  the  substitution  docis  not 
snhstantially  alter  the  prior  credit  terms. 
Comment  2()(a)-.'i  (explains  that 
§  l()20.2()(a)  applies  only  to  refinancings 


undeertaken  hy  the  original  creeditor  or  a 
holder  or  .scerviccer  of  the  original 
obligation.  A  “refinancing”  hy  any  other 
])er.son  is  a  new  transaction  under  the 
rcegulation,  not  a  rcefinancing  undeer 
§  ]()20.2()(a). 

There  arce  five  types  of  transactions, 
identified  in  §  l()20.2()(a)(l )  through  (.‘5). 
that  are  not  considercul  refinances,  three 
of  which  are  relevant  for  purjeosces  of 
these  proposcxl  exemptions.  First, 

§  l()20.2()(a)(l)  provides  that  a  renewal 
of  a  single  ])ayment  obligation  with  no 
change  in  the  original  terms  shall  not  be 
trciated  as  a  refinancing.  (Comment 
2()(a)(l)-l  clarificis  that  this  cixception 
applies  both  to  obligations  with  a  single 
payment  of  jjrincipal  and  intercist  and  to 
obligations  with  periodic  j)ayments  of 
intercjst  and  a  final  jxiyment  of 
princijjal.  In  dcitermining  whether  a  new 
obligation  replacing  an  old  one  is  a 
renewal  of  the  original  terms  or  a 
refinancing,  the  creditor  may  consider  it 
a  renewal  even  if:  (1)  Accrued  unjuiid 
intercist  is  added  to  the  principed 
balance;  (2)  changes  are  made  in  the 
terms  of  renciwal  rtxsulting  from  the 
factors  li.sted  in  §  102(5.1 7(cK3):  and 

(3)  the  principal  at  reiunval  is  reduccul 
by  a  curtailment  of  the  obligation. 

Second,  §  l()20.2()(a)(2)  provides  that 
a  rcuhiction  in  the  APR  with  a 
corresponding  change  in  the  payment 
schedule  shall  not  he  considered  a 
refinancing.  Comment  2()(a)(2)-l 
explains  that  “a  reduction  in  the  annual 
percentage  rate  with  a  corrcisponding 
change  in  the  jiayment  scluKlule  is  not 
a  refinancing.  If  the  annual  j)ercentage 
rate  is  suhsecjuently  increased  (even 
though  it  remains  below  its  original 
level)  and  the  increase  is  effected  in 
such  a  way  that  the  old  obligation  is 
satisfied  and  rejdaced,  mnv  disclosurccs 
must  then  he  made.”  Comment  2()(a)(2)- 
2  further  clarifies  that  a  corresponding 
change  in  the  payment  schedide  to 
implement  a  lower  APR  woidd  he  a 
shortening  of  the  maturity,  or  a 
rculuction  in  the  payment  amount  or  the 
numher  of  payments  of  an  obligation. 
Additionally,  the  exemjition  in 
§  l()20.2()(a)(2)  does  not  aj)ply  if  the 
maturity  is  lengthened,  or  if  the 
])ayment  amount  or  numbcM'  of 
payments  is  increased  hccyond  that 
remaining  on  the  cjxi.sting  transaction. 

Third,  §  l()20.2()(a)(4)  providccs  that  a 
change  in  the  payment  scluKlule  or  a 


.Soclioii  l()2(i.l 7((:)(:t)  pi()vi(i(!.s  tliat  llio 
cradilor  may  di.sraHiinl  Ilia  idlacts  ol  Ilia  Idllowiii^ 
in  making  calculalioiis  and  disalo.suras:  (i)  Thai 
pavnianls  niiisl  ha  collaclad  in  whola  cauls;  (ii)  lhal 
dalas  (it  schadniad  pavnumls  and  advancas  iiiav  ha 
changad  hacaiisa  Ilia  schadniad  data  is  not  a 
hnsinass  day;  (iii)  that  nionths  hava  dillaraiit 
nunihars  of  days;  and  (iv)  Ilia  occnrranca  of  laap 
va.ar. 


chtUige  in  collateral  reejuirements  as  a 
result  of  the  consumer’s  default  or 
delincpieucy,  unless  the  rate  is 
increased,  or  the  new  amount  financed 
exceeds  the  unpaid  balance  plus  earned 
finance  charge  and  jiremiums  for 
continuation  of  insurance  of  the  tvpes 
de.scrihed  in  §  l()20.4(d)  shall  not  be 
considered  a  refinancing,  ('.onunent 
2{)(a)(4)-l.  which  refers  to  the 
agreements  de.scrihed  in  §  l()20.2()(a)(4) 
as  “workout  agreements,”  explains  that 
a  workout  agreement  is  not  a 
refinancing  unle.ss  the  APR  is  increa.sed 
or  additional  credit  is  advanced  beyond 
amounts  already  accrued  plus  insurance 
premiums. 

TllA  section  12{)(i(a)((i)(E).  As 
discussed  further  in  the  Bureau’s  2013 
ATR  Final  Rule,  two  provisions  of 
.section  1411  of  the  Dodd-Frank  Act 
address  refinancing  of  (existing  mortgage 
loans  under  the  ahility-to-repay 
rec|uirement.s.  As  amended  hy  the  Dodd- 
Frank  Act.  TILA  .section  129(^(a)(5) 
provides  that  F'ederal  agencies  may 
create  an  exemption  from  the  income 
and  verification  reejuirements  for  certain 
.streamlined  refinancings  of  loans  made, 
guaranteed,  or  insured  hv  various 
federal  agencies.  1.5  U.S.C.  1039(a)(5).  In 
addition,  'TILA  .section  129(;(a)(0)(E) 
jirovides  special  ahility-to-repav 
reciuirements  to  encourage  a})plication.s 
to  refinance  exi.sting  “hybrid  loans”  into 
“standard  loans”  with  the  same 
creditor,  where  the  consumer  has  not 
been  delinciuent  on  any  jiayments  on 
the  exi.sting  loan  and  tlie  monthly 
j)ayment.s  would  be  reduced  under  the 
refinanced  loan.  15  U.S.C. 

1039c(a)(0)(E).  The  .statute  allows 
creditors  to  give  sjjecial  weight  to  the 
mortgagor’s  good  standing  and  to 
whether  the  refinancing  would  jjrevent 
a  likely  default  after  the  interest  rate  on 
the  exi.sting  loan  resets,  as  well  as  other 
potentially  favorable  treatment  to  the 
consumer.  However,  it  does  not 
exj)re.ssly  exempt  ap])lication,s  for  such 
“payment  shock  refinancings”  from 
TILA’s  general  ahility-to-repay 
requirements. 

The  Bureau  inqilemented  TILA 
.section  129C(a)(0)(E)  in  §  1020.43(d). 
Although  the  Bureau  u.sed  its  authoritv 
to  int(iri)ret  and  im])lement  'TILA  to 
modify  the  payment  shock  refinancing 
IH’ovisions,  §  1020. 43(d)  still  a])plie.s  to 
only  a  narrow  category  of  refinancings. 
Specificallv,  §  1020.43(d)  ajiplicis  onlv 
if: 

•  'The  refinancing  is  conducted  in 
response  to  an  a])])lication  to  refinance 
a  non-.standard  mortgage  into  a  standard 
mortgage: 

•  The  creditor  for  the  standard 
mortgage  is  the  current  holder  of  the 
existing  non-standard  mortgage  or  the 
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servicer  acting  on  behalf  of  the  current 
holder; 

•  I’he  creditor  receives  tlu: 
consumer's  written  application  for  the 
standard  mortgage  hefon;  the  non- 
.standard  mortgage  is  recast; 

•  The  creditor  considers  whether  the 
standard  mortgage  likely  will  prevent  a 
default  hv  the  consumer  on  the  non¬ 
standard  mortgage  once  the  loan  is 
mcast; 

•  The  creditor  determines  that  the 
monthly  j)ayment  for  the  standard 
mortgage  is  materially  lower  than  the 
monthly  ])ayment  for  the  non-stamlard 
mortgage,  as  calculated  under 
Sl()2(j.43(ilKr)); 

•  The  consumer  has  made  no  more 
than  one  jiayment  more  than  30  days 
late  on  the  non-standard  mortgage 
during  the  12  months  immediately 
preceding  the  application  for 
refinancing; 

•  The  consumer  has  made  no 
payments  more  than  30  days  late  during 
the  six  months  immediately  j)receding 
the  creditor’s  receipt  of  the  consumer's 
written  apj)lication  for  the  standard 
mortgage;  and 

•  If  the  non-standard  mortgage  was 
consummated  on  or  after  )anuarv  10. 
2014,  the  non-standard  mortgage  was 
made  in  accordance  with  tj  1020. 43(c)  or 
(e),  as  applicable. 

With  the  exception  of  the  last 
r(!(|nir(;ment.  which  the  Hureau  added 
using  discretionarv  aulhoritv  to  prevent 
|)otential  evasion  of  the  statutory 
.scheme,  all  ofthe.se  re(|uir(!ments  are 
ha.s(*d  on  .statutory  t(!xt.  The  definition 
of  “standard  mortgage”  al.so  constrains 
a])plication  of  the  j)rovision;  while  it 
does  not  require  that  the  non-standard 
loan  he  replaced  by  a  qualified 
mortgage,  it  does  incoi'ijorate  some  of 
the  ])roduct  feature  j)rotections  from  the 
(jualified  mortgage  framewt)rk.'-*-*  Thus, 
while  §  1020. 43(d)  may  facilitate 
refinancings  for  some  consumers  at  risk 
of  default.  §  1020.43(d)  would  not  apj)ly 
to  many  extensions  of  credit  made  in 
connection  with  homeownership 


' ' ' S|)i!(:irn:allv.  S  102(i.4:Ud)(l  )(ii)  also  (l(!linos 
"slandard  niortsa}>(!"  as  an  oxtonsion  olCrodil 
siihjiKd  to  till!  al)ilily-lo-rt!|>ay  n!(|uir(Min;nts:  (1)  that 
providers  tor  r(!aidar  jxTindic  paviniaits  that  do  not 
causo  till!  principal  balance!  to  incnsisi!.  allow  tiu! 
i:onsuin(!r  to  d(!l(!r  n!pavin(!nt  ol  principal,  or  r(!sull 
in  a  balloon  pavnnait.  as  d(!lin(!d  in 
l()2(>.ia(s)(.S)(i):  (2)  lor  which  the  total  points  and 
t(!(!S  payabli!  in  conn(!ction  with  tlu!  transaction  do 
not  )!xc(!(!d  thi!  amounts  spixdluHl  lor  (|ualiti(!d 
mortf^a<>(!s  in  102().43((!)(:{);  (.3)  lor  which  the  term 
doc!S  not  oxctaal  40  years;  (4)  for  which  tlu!  inteirest 
rate  is  fixeid  lor  at  hiast  tlu;  first  five  viiars  after  tin; 
date!  on  which  the!  first  re!”nlar  pe!rie)elie:  paynu!nt 
will  he!  eliie!:  anel  (.3)  feir  whie:h  the!  ]ire)e:i!e!els  freim 
the!  loan  are!  use!el  se)li!lv  tei  pay  eiff  the  eiutslaneling 
principal  halaneie  em  the  nein-stiinelarel  meirtga^e!.  eir 
tei  pay  e:le)sing  eir  se!tth!m(!nt  e:hai'ge!s  ri!epiir(!el  lei  he! 
elise:le)se!el  unele!r  the  Kexd  Kstate  .Se!ttle!me!nt 
l’riM:e!elure!s  Act.  12  IL.S.d.  2001  rt  si^q. 


stabilization  or  foreclosure  jirevention 
programs.  The.se  extensions  of  creelit 
remain  subject  to  the  ahility-to-rejiay 
requirements. 

Concerns  rciis(^(]  in  rnsponsa  to  the 
Boord’s  2011  ATB  ProposoL  In  resjionse 
to  the  Board’s  reipiest  for  feedback, 
many  commenters  refpte.sted  that  the 
Bureau  accommodate  prognims 
elesigned  to  stabilize  homeownership  or 
mitigate  the  risks  of  foreclosure  in  the 
2013  ATR  Fiiiid  Rule.  One  industry 
commenter  argued  that  programs 
develojied  in  resjionse  to  the  financial 
crisis,  such  as  the  Home  Affordable 
Refinance  Program,  should  he  exeinjit 
from  the  ahility-to-rejiay  refjuirements. 
This  commenter  noted  that  a  comjilete 
exemjition  was  necessary  because  many 
ofthe.se  jirograms’  requirements 
conflicted  with  the  jirojiosed  ahility-to- 
rejiay  reejuirements. 

Discussion 

Pronijited  by  the  feedback  jirovided, 
the  Bureau  has  conducted  a  thorough 
review  of  homeownershiji  stahilization 
Jirograms  under  sections  101  and  100  of 
the  Emergenc.v  Economic  Stahilization 
Act  of  2008  (12  D.S.C.  .'■)211.  .'■)210) 
(EESA),  such  as  the  Making  Home 
Affonlahle  jirogram  administered  hv  the 
Treasury  Dejiartment.  Ba.sed  on  this 
analysis,  the  Bureau  believes  it  may  he 
ajijirojiriate  to  exemjit  any  extension  of 
credit  under  the.se  jirograms  from  the 
ahility-to-rejiav  reijuirements. 

At  ihe  outset  the  Bureau  notes  that 
some  of  the  activities  conducted  under 
these  EESA  jirograms  (as  well  as  a  wide 
variety  of  jirojirietary  loan  modification 
Jirograms  by  jirivate  creditors)  would 
not  trigger  ahility-to-rejiay  reejuirements 
because  such  transactions  involve 
modifications  of  existing  loans  by  the 
holder  or  servicer  of  the  original  loan 
obligation  rather  than  a  new  extension 
of  credit  through  a  refinancing.  As 
discu.ssed  above,  Regidation  Z 
distinguishes  between  refinancing  of  an 
existing  credit  obligation  by  a  creditor 
that  is  not  the  holder  or  servicer  of  the 
existing  obligation,  which  trigger 
generally  TILA's  requirements,  and 
refinancings  by  the  existing  holder  or 
servicer,  which  trigger  TILA’s 
re(jnirement.s  under  certain 
circum.stances.  Sjiecificallv,  with  regard 
to  activities  by  Ihe  holder  or  .servicer  of 
the  exi.sting  oliligation,  §  l()2().2{)(a)  and 
related  commentary  state  that  a 
refinancing  that  triggers  TILA 
disclosures  only  occurs  where  there  is  a 
new  extension  of  credit  that  entirely 
rejilaces  an  exi.sting  oliligation  with  a 
new  obligation  undertaken  by  the  .same 
consumer.  As  discus.sed  above,  the 
regulation  and  commentary  distinguish 
lesser  modifications  that  do  not 


comjiletely  extinguish  the  original 
obligation  and  further  jirovide  various 
excejitions  stating  that  certain  activities 
hv  the  holder  or  servicer  of  the  original 
obligation  do  not  constitute  refinancings 
that  trigger  disclosure  reejuirements 
even  if  the  activities  involve 
rejilacement  of  Ihe  original  obligation. 
The  list  of  such  excejitions  includes 
certain  credit  renewals  (including  tho.se 
with  jirincijial  reductions),  reductions 
in  APR  with  corresjionding  changes  in 
the  jiayment  schedule,  and  certain 
“workout  agreements”  in  resjion.se  to  a 
consumer’s  default  or  delincjuency. 

Although  many  activities  cxinducted 
under  these  EESA  jirograms  do  not 
imjilicate  TILA,  the  Bureau  is  concerned 
that  the  ahility-to-rejiay  requirements 
may  deter  creditors  from  jiarticijiating 
in  these  jirograms.  The  Bureau  is 
concerned  that  where  refinancings  and 
other  new  extensions  of  credit  are 
involved,  ajijilication  of  the  ahility-to- 
rejiay  retjuirements  and  liabilities  in 
addition  to  existing  EESA  jirogram 
reejuirements  could  significantly  chill 
creditor  jiarticijiation.  The  requirements 
of  these  jirograms  ajijiear  to  he 
comjirehensive  and  tailored  to  the 
sjiecific  needs  of  consumers  who  are  at 
risk  of  default  or  foreclosure.  The 
Bureau  al.so  is  concerned  that  reejuiring 
credit  extended  jiursuant  to  lhe.se 
Jirograms  to  comjily  with  the  ahility-to- 
rejiay  jirovisions  mav  nnnec:es.sarilv 
interfere  with  these  uni(jue 
underwriting  requirements,  vvhic:h 
woidd  make  it  more  difficult  for  many 
consumers  to  (jualify  for  assistance  ami 
increase  the  cost  of  credit  for  those  who 
do,  thereby  imjiacting  the  availability  of 
credit  for  these  at-risk  consumers. 
Further,  jiarticijiation  in  the  jirograms  is 
entirely  voluntary,  and  already  involves 
substantial  comjiliance  burdens  in  order 
to  satisfy  Federal  reijuirements.  If  those 
burdens  are  exacerbated  by  the  addition 
of  the  ability-to-rejiay  requirements,  the 
Bureau  is  concerned  that  creditors  may 
elect  not  to  jiarticijiate  in  these 
Jirograms,  rather  than  investing 
resources  comjilying  with  the 
reejuirements  of  both  homeownershiji 
stabilization  jirograms  and  the  ability- 
to-rejiay  jirovisions.  A  resjionse  such  as 
this  would  frustrate  efforts  to  ameliorate 
the  effects  of  the  financial  crisis  and 
disrujit  the  finam;ial  market  for 
consumers  at  ri.sk  of  foreclosure  or 
default,  therein  harming  lho.se  in  need 
of  the  assistance  jirovided  under  these 
Jirograms. 

Due  to  the.se  factors,  the  Bureau  has 
cxinsidered  whether  it  would  be 
jiractical  to  address  jiolential  chilling 
effects  with  only  a  narrow  exemjition 
from  or  modification  to  the  ability-to- 
rejiay  re(juirements.  An  exemjition  from 
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only  the  reciiiirement  to  consider  the 
consumer’s  deht-to-incoine  ratio  under 
§  l()2().43(c)(2)(7),  or  a  modification  to 
the  refinancing  ])rovisions  in 
S  l()2(i.43(d),  for  instance,  may  address 
oidy  i)artially  the  inconsistencies 
l)(!t\veen  tlie  requirements  of  these 
])rograms  and  the  ahility-to-repay 
nujnirements.  Also,  if  redundancies  or 
inconsistencies  such  as  these  exist,  the 
ahility-to-re])ay  recjuinmients  mav  not 
provide  additional,  meaningful 
protection  to  consumers. 

Accordingly,  |)roposed 
§  l()2().43(a)(3)(vi)  provides  that  an 
extension  of  credit  made  pursuant  to  a 
program  authorized  hy  sections  101  and 
109  of  the  Emergency  Economic 
Stahilization  Act  of  2008  (12  II.S.C. 

5211;  5219)  is  exempt  from  §  1026.43(c) 
through  (f).  Although  this  proposed 
exemption  may  helj)  consumers  who  are 
at  risk  of  default  or  foreclosure  and  are 
likely  to  need  resj)onsihle  and 
affordable  credit,  the  Bureau  wi.shes  to 
obtain  additional  information  regarding 
whether  consumers  seeking  assi.stance 
nmler  these  l'’ederal  programs  may  necul 
the  j)rotection  afforded  by  the  ahilitv-to- 
rejjay  r(Hjnir(;ments.  'rher(;fore,  in 
addition  to  soliciting  general  feedback 
regarding  whether  this  ])roj)osed 
exemj)tion  is  ap])roj)riate,  the  Bureau 
solicits  feedback  regarding  whether 
a])plicahility  of  the  ahility-to-re])ay 
re(inirements  would  constrict  the 
availability  of  credit  offered  under  the.se 
programs,  whether  consumers  have 
suffered  financial  loss  or  other  harm  hy 
creditors  j)artici])ating  in  these 
programs,  and  the  extent  to  which  the 
nupnrements  of  the.se  Federal  jirograms 
account  for  a  consumer’s  ability  to 
nq)ay. 

Proposed  comment  43(a)(3)(vi)-l 
explains  that  creditors  need  not 
determine  whether  an  activity  under 
EESA  constitutes  a  loan  modification  or 
workout,  a  refinancing  that  is  subject  to 
new  disclosures  under  l()26.2()(a),  or 
an  independent  extension  of  new  credit 
that  would  trigger  TILA  requirements  in 
any  event.  Under  any  of  the.se  scenarios, 
§  l()26.43(c)  through  (f)  would  not 
ajjply.  In  this  respect,  the  exeinjUion 
jjroposed  under  §  l()26.43(a)(3)(vi)  is 
l)roader  than  the  pro])o.sed  exemjjtions 
for  other  housing  .stai)ilization  j)rogram.s. 
Unulitors  jnirticipating  in  the  other 
housing  stabilization  programs 
identified  in  projjosed 
§  l()26.43(a)(3)(vii)  and  (viii)  would  not 
he  subject  to  ahility-to-rei)ay 
re(|nirement.s  when  providing  loan 
modifications  and  workouts,  and  would 
he  exemjjt  when  conducting 
refinancings  under  §  1026.20(a)  as  the 
holder  or  servicer  of  the  original 
obligation.  However,  independent 


refinancings  as  third-party  creditors 
would  he  subject  to  ahility-to-rejiay 
rcupnrmnents  under  the  narrower 
exemptions  ])rovided  for  housing 
stabilization  iJrograms  offered  hy  the 
Federal  Housing  Admini.stration, 
Dej)artment  of  Veterans  Affairs, 
D(!partment  of  Agricultnn!,  or  Fannie 
Mae  or  Freddie  Mac  while  they  are 
under  con.servatorshi]). 

Section  1026.43(a)(3)(vi)  is  propo.s(;d 
])nr.snant  to  the  Bureau’s  authority 
under  section  10.5(a)  and  (f)  of  TILA. 
Pursuant  to  section  105(a)  of  TILA,  the 
Bureau  finds  that  this  exemption  is 
necessary  and  proi)er  to  effectuate  the 
purjjoses  of  TILA.  This  exem})tion 
woidd  ensure  that  consumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  reasonably  reflect 
their  ability  to  repay.  In  the  Bureau’s 
judgment  extensions  of  credit  made 
inirsnant  to  a  program  authorized  hy 
sections  101  and  109  of  the  Emerge;ncy 
Economic  Stahilization  Act  of  2008 
sufficiently  account  for  a  consumer’s 
ability  to  re])ay,  and  the  exem])tion 
ensures  that  consyuners  are  able  to 
receive  assistance  under  these  programs, 
k'nithermore,  without  the  exemption  the 
Bureau  believes  that  consumers  at  risk 
of  default  or  foreclosure  would  he 
denied  access  to  the  re.s|K)n.sil)le. 
affordable  credit  offered  under  these 
])rograms,  which  is  contrary  to  the 
j)urpose.s  of  TILA. 

The  Bureau  has  considered  the  factors 
in  TILA  .section  105(1’)  and  believes  that, 
for  the  rea.sons  discn.ssed  above,  an 
exemption  is  apjyropriate  under  that 
provision.  Sjjecifically,  the  Bureau 
lyelieves  that  the  proposed  exemption  is 
aj)])ropriate  for  all  affected  consumers, 
regardless  of  their  other  financial 
arrangements  and  financial 
sophistication  and  the  importance  of  the 
loan  to  them.  Similarly,  the  Bureau 
believes  that  the  pro])osed  exemjjtion  is 
apinopriate  for  all  affected  loans, 
regardless  of  the  amount  of  the  loan  and 
whether  the  loan  is  secured  by  the 
principal  residence  of  the  con.sumer. 
Furthermore,  the  Bureau  believes  that, 
on  balance,  the  projjo.sed  exemption 
will  simplify  the  credit  ])roces.s  without 
undermining  the  goal  of  consumer 
protection  or  denying  important  benefits 
to  consumers.  Based  on  tliese 
con.siderations  and  the  analysis 
discn.ssed  elsewhere  in  this  proj)osal, 
the  Bureau  believes  that  the  proposed 
exemi)tions  are  approjyriate.  'Fhe  Bureau 
recognizes  that  its  exemjytion  and 
exce])tion  authorities  apply  to  a  class  of 
tran.sactions,  and  proposes  to  ap])ly 
these  authorities  to  the  loans  covered 
under  the  propo.sal  of  the  entities 
jnoposed  for  potential  exemption. 


43(a)(3)(vii) 

As  discn.ssed  under  §  1026.43(a)(3)(vi) 
above,  a  transaction  is  subject  to  the 
ahility-to-repay  recinirements  if, 
pursuant  to  the  definition  of  refinancing 
under  §  l()26.20(a),  the  existing 
obligation  is  satisfied  and  replaced  by 
the  new  obligation,  provided  that  the 
transaction  is  not  otherwise  exempt 
under  §  1()26.2()(a)(l)  through  (5). 

Section  129(](a)(5)  of  TILA,  as  added 
by  section  1411  of  the  Dodd-Frank  Act, 
provides  that  the  Department  of 
Housing  and  Urban  Development,  the 
Dcypartment  of  Veterans  Affairs,  the 
Dejyartment  of  Agriculture,  and  the 
Rural  Housing  Service  may  modify 
certain  ahility-to-repay  requirements, 
with  respect  to  certain  loans  made, 
guaranteed,  or  insured  hy  such  agencies. 
These  agencies  may  exemjjt 
nTinancings  from  the  income 
verification  requirements  in  TILA 
section  129C(a)(4)  provided  that  the 
conditions  identified  in  TILA  section 
129C(a)(5)(A)  through  (G)  are  met. 
Specifically,  the  con.sumer  must  not  he 
30  days  or  more  past  due  on  the  jjrior 
exi.sting  residential  mortgage  loan,  the 
refinancing  may  not  increase  the 
principal  balance  ont.standing  on  the 
prior  existing  residential  mortgage  loan, 
except  to  the  extent  of  fees  and  charges 
allowed  by  the  department  or  agencv 
making,  guaranteeing,  or  insuring  the 
refinancing,  and  the  total  points  and 
fees  (as  defined  in  TILA  .section 
l()3(aa)(4).  other  than  bona  fide  third 
j)arty  charges  not  rcdained  hy  the 
mortgage  originator,  creditor,  or  an 
affiliate  of  either)  payable  in  connection 
with  the  refinancing  do  not  exceed  3 
percent  of  the  total  new  loan  amount. 
Further,  the  interest  rate  on  the 
refinancing  must  he  lower  than  the 
interest  rate  of  the  original  loan,  unless 
the  con.sumer  is  rejylacing  an  adjustable- 
rate  loan  with  a  fixed-rate  loan,  under 
guidelines  that  the  department  or 
agency  shall  establish  for  loans  they 
make,  guarantee,  or  issue.  The 
refinancing  nni.st  also  he  subject  to  a 
])ayment  .schedule  that  will  fidly 
amortize  the  refinancing  and  does  not 
result  in  a  balloon  payment,  as  defined 
in  3'ILA  section  129C(h)(2)(A)(ii),  in 
accordance  with  the  regulations 
l)rescril)ed  hy  the  dejiartment  or  agency 
making,  guaranteeing,  or  insuring  the 
refinancing.  The  final  condition 
provides  that  both  the  residential 
mortgage  loan  being  rej)laced  and  the 
new  refinancing  must  satisfy  all 
requirements  of  the  department  or 
agency  making,  guaranteeing,  or 
insuring  the  refinancing. 

The  Board  solicited  feedback  in  its 
2011  ATR  Propo.sal  regarding  the  impac 


Federal  Register  /  Vol.  78,  No.  20 /Wednesday,  )anuary  30,  2013  /  Proposed  Rules 


6649 


of  certain  proposed  provisions  related  to 
refinancings.  The  Board  recpie.sted 
comment  regarding  whether  exemptions 
from  the  ahility-to-repay  requirements, 
other  tlian  those  projio.sed,  were 
ajiju'opriate. '  *•*  The  Board  specifically 
.solicited  comment  on  whether  there 
were  any  appropriate  (ixemjitions 
consistent  with  the  Board’s  authority  in 
ril..A  section  12t)(',{l))(3)(B)(i).'  *'•  Several 
commenters  argued  that  the  ahility-to- 
repav  requirements  adojited  hv  the 
Bureau  should  account  for  the 
re(]uirements  of  Federal  agency 
programs.  Some  commenters  stated  that 
Federal  agency  loans,  such  as  loans 
made  under  a  jirogram  administered  by 
the  U.S.  Department  of  Housing  and 
Urban  Development,  should  he  exenqit 
from  several  of  the  ahility-to-repay 
reciuirements. 

The  Federal  agencies  described  above 
have  not  yet  prescribed  rules  related  to 
the  ahility-to-repay  recjuirements  for 
refinances,  jmrsuant  to  TILA  section 
129C(a)(.'i),  or  the  definition  of  (lualified 
mortgage,  jnirsuant  to  TILA  section 
129("(l))(3){B)(ii).  An  exenijition  to  the 
ahilitv-to-repav  requirements  mav  lie 
nece.ssarv  until  these  Federal  agencies 
have  jirescrihed  such  rules.  Without 
such  an  exem|)tion.  the  Bureau  is 
concerned  that  the  ahility-to-repay 
provisions  would  unnecessarilv 
interiere  with  reipiirements  of  these 
L’ederal  agency  refinance  programs, 
which  would  make  it  more  difficult  for 
many  consumers  to  (jualily  for  these 
jirograms  and  increase  the  cost  of  credit 
for  those  who  do.  thereby  constraining 
the  availability  of  resjionsihle. 
affordable  credit  for  consumers. 

Accordingly,  the  Bureau  is  projiosing 
§  102(i.43(a)(3)(vii).  which  jiroviiles  that 
an  extension  of  credit  that  is  a 
refinancing,  as  defined  under 

l()2(i.2l)(a)  hut  without  regard  for 
whether  the  creditor  is  the  creditor, 
holder,  or  servicer  of  the  original 
obligation,  that  is  eligible  to  he  insured, 
guaranteed,  or  made  pursuant  to  a 
program  administered  by  the  Federal 
1  lousing  Admini.stration,  IJ.,S. 
Department  of  Veterans  Affairs,  or  the 
U.S.  Dejiartment  of  Agriculture  is 
exempt  from  §102(). 43(c)  through  (f), 
jirovided  that  the  agency  administering 
the  jirogram  under  which  the  extension 
of  cnidit  is  eligible  to  he  insured, 
guaranteed,  or  made  has  not  jirescrihiul 
rules  pursuant  to  section  129C](a)(.5)  or 
129U(l))(3)(B)(ii)  of  TILA.  The  Bureau 
solicits  comment  regarding  whether  thif^ 
exemption  is  appropriate,  whether  then 
are  any  additional  conditions  that 
should  he  nujuired.  whether  the  ahility- 
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to-repay  requirements  would  negatively 
affect  the  availability  of  credit  offered 
under  Federal  agency  programs,  and 
whether  consumers  could  he  harmed  by 
exempting  the.se  extensions  of  credit 
from  the  ahility-to-repay  requirements. 

As  (ixplained  above,  TILA  section 
12t)C;(a)(.'j)  permits  the  Department  of 
Housing  and  Urban  Develo])ment,  the 
Department  of  Veterans  Affairs,  the 
Diipartment  of  Agriculture,  and  the 
Rural  Housing  Service  to  exenqit  certain 
refinancings  from  the  income 
verification  reijuirements  in  TILA 
setdion  12‘)(i(a)(4)  provided  that  the 
conditions  identified  in  T11,A  section 
129(i(a)(.'j)(A)  through  (G)  are  met.  For 
the  reasons  discussed  in  this  section  the 
Bureau  iielieves  that  this  temporary 
exem|)tion  may  he  necessary  to  jneserve 
access  to  affordable  and  responsible 
credit  by  maintaining  the  status  quo  in 
the  Federal  agency  refinancing  market 
until  the  Federal  agencies  exerci.se  the 
authority  granted  under  'flLA  section 
129("(a)(.'j)  or  i.ssue  rules  implementing 
TILA  sei:tion  1 29G(l))(3)(B)(ii).  The 
temiKirarv  nature  of  this  exenqition 
en.sures  that  these  Federal  agencies 
retain  their  discretionary  authority 
under  TILA  section  12t)G(a)(.^)). 

Proposed  comment  43{a)(3)(vii)-1 
clarifies  that  the  reipiirements  of 
S  l()2(i.43(c)  through  (f)  do  not  apply  to 
an  extension  of  credit  that  is  a 
refinaiu:ing,  as  definiul  by  1()2(i.2()(a) 
hut  without  regard  for  whether  the 
creditor  is  the  creditor,  holder,  or 
servicer  of  the  original  obligation,  that  is 
eligible  to  he  insured,  guaranteed,  or 
made  pursuant  to  jirograms 
administered  by  the  Federal  agencies 
identified  in  l()2(i.43(a)(3)(vii), 
jirovided  that  rules  i.ssued  by  such 
agencies  ])ursuant  to  TILA  section 
129C(a)(.'j)  or  1 29G(l))(3)(B)(ii)  have  not 
become  effective  on  or  before  the  date 
the  refinancing  is  consummated.  This 
proposed  comment  also  provides  three 
illustrative  examples.  'Lhe  first  examjile 
clarifies  that,  if  a  consumer  applies  for 
a  refinancing  that  is  eligible  to  he 
insured,  guaranteed,  or  made  pursuant 
to  a  program  administered  by  the  U.S. 
De])artment  of  Veterans  Affairs,  and  the 
U.S.  Department  of  Veterans  Affairs  has 
i.ssued  rules  pursuant  to  section 
129G(a)(5)  or  129C:(h)(3)(B)(ii)  of  TILA 
that  have  become  effective,  the 
exemption  in  t?  l()2().43(a)(3)(vii)  does 
not  apj)ly  hecau.se  tho.se  rules  will 
separately  govern  the  .status  of  U.S. 
Dejiartment  of  Veterans  Affairs  loans. 

'l  he  second  illustrative  example  in 
j)ro])osed  comment  43(a)(3)(vii)-l  rests 
on  two  assumptions;  fir.st,  that  a 
consumer  applies  for  a  refinam:ing  of  a 
suhordinate-lien  mortgage  loan  that  is 
eligible  to  he  insured,  guaranteed,  or 


made  pursuant  to  a  program 
administered  by  the  U.S.  Department  of 
V(!terans  Affairs  and  the  U.S. 

Department  of  Veterans  Affairs  has 
issued  rules  pursuant  to  'LILA  .section 
12t)G(l))(3)(B)(ii]  or  129G(a)(.'i)  that  have 
become  effective;  second,  that  such 
effective  rules  apply  to  refinancings  of 
first-lien  mortgage  loans,  hut  not 
suhordinate-lien  mortgage  loans.  Ba.sed 
on  these  assumptions  the  exenqilion  in 
^  l()2().43(a)(3]{vii)  does  not  apply, 
regardless  of  the  status  of  the  particular 
loans  under  the  rules  i.ssued,  hiican.se 
the  U.S.  Department  of  Veterans  Affairs 
has  issued  rules  jmrsuant  to  TILA 
.se(;tion  1 2t)G(l))(3)(B)(ii)  or  1 29(](a)(.')) 
that  have  become  effective.  The 
exemjition  does  not  ajqdy  even  if  the 
ajqilicahility  of  such  Federal  agen(;y 
rules  is  determined  based  on  jnogram 
tyjie  instead  of  loan  tyjie.  'rims,  the 
exeinjition  in  §  l()2(i.43(a)(3)(vii)  does 
not  ajijdv  even  if  the  U.S.  Diqiartment 
of  Veterans  Affairs  rules  do  not  ajijily  to 
the  jiarticular  U.S.  Dejiartment  of 
Veterans  Affairs  jirogram  under  which 
the  refinancing  is  eligible  to  hi;  insured, 
guaranteed,  or  made. 

'riie  third  illustrative  examjile  under 
jirojmsed  comment  43(a)(3)(vii)-l  is 
al.so  jiredicated  on  two  assumjitions; 
k'irst.  that  a  consumer  ajijilies  for  a 
rcifinancing  that  is  eligible  to  he  insured, 
guaranteed,  or  made  jmrsuant  to  a 
Jirogram  administered  by  the  Federal 
1  lousing  Admini.stration  and  the  Federal 
Housing  Admini.stration  has  i.ssued 
rules  jiursuant  to  'I’lLA  section 
12t)(i(li)(3)(B)(ii)  or  129(](a)(.‘i)  that  have 
become  effective:  second,  that  the 
refinancing  for  which  the  (;on.sumer 
ajijilies  is  al.so  eligible  to  ho  insured, 
guaranteed,  or  made  jmrsuant  to  a 
Jirogram  administered  by  the  U.S. 
Dejiartment  of  Agriculture,  hut  the  U.S. 
Dejiartment  of  Agriculture  has  not 
issued  rules  jiursuant  to  'LILA  section 
129G(h)(3)(B)(ii)  or  129C(a)(.'i),  or  the 
U.S.  Dejiartment  of  Agriculture  has 
issued  rules  imjilementing  'I'lLA  sec;tion 
129C(li)(3)(B)(ii)  or  129C]{a)(.'i)  that  have 
not  yet  taken  effect  at  the  time  the 
refinan{;ing  is  consummated.  Ba.sed  on 
the.se  assumptions  the  exemjition 
ajijilies  to  that  refinancing  lie(;au.se  the 
refinancing  is  eligible  to  he  insured, 
guaranteed,  or  made  jiursuant  to  a 
Jirogram  administerefl  liv  a  Federal 
agen(;y  identified  in  §  l()2(i.43(a)(3)(vii), 
ami  such  Federal  agen(;y  has  not  i.ssued 
rules  jinrsuant  to  .section 
129C(li)(3)(B)(ii)  or  129G(a)(.'i)  of  TILA 
that  have  become  effective. 

Set.tion  l()2(i.43(a)(3)(vii)  is  jirojiosed 
Jiursuant  to  the  Bureau’s  authority 
under  section  l().'i{a)  and  (f)  of 'Fli.A. 
Pursuant  to  section  l().'i(a)  of 'LILA,  the 
Bureau  finds  that  this  exemjition  is 
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noce.ssary  and  proptjr  to  effoetuato  the 
|)urpo.s(!.s  of  TILA.  This  exoin])fion 
would  ensure  that  eonsumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  innisonahly  reflect 
their  ability  to  repay.  In  the  Bureau’s 
judgment  refinancings  made  pursuant  to 
th(!  Federal  agency  refinancing  programs 
discussed  above  .sufficiently  account  for 
a  consumer’s  ability  to  repay,  and  the 
exemption  ensures  that  consumers  are 
at)l(!  to  obtain  refinancing  credit  undcir 
thcxse  programs.  Furthermore,  without 
the  ex(;m])tion  the  Bureau  helicwes  that 
consumers  seeking  Federal  agency 
refinancings  would  he  denied  access  to 
the  resjjonsible,  affordable  credit  offered 
under  these  programs,  which  is  contrary 
to  the  ])urj)o.ses  of  TILA. 

The  Bureau  has  considercKl  the  factors 
in  TILA  sciction  105(f)  and  believes  that, 
for  the  reasons  discussed  above,  an 
(ixemption  is  appropriate  under  that 
provision.  Spc;ciiic;ally,  the  Burc^au 
Icelievcis  that  the  j)ropo.sed  exemption  is 
appropriate  for  all  affectcul  consumers, 
rcigardless  of  their  other  financial 
arrangements  and  financial 
.so])histication  and  the  importance  of  the 
loan  to  them.  Similarly,  the  Burciau 
hc'lieves  that  the  jn'ojcosed  exemption  is 
apj)ro])riate  for  all  affcHdcxl  loans, 
regardless  of  the  amount  of  the  loan  and 
whether  the  loan  is  scuaired  hv  the 
principal  rc^sidence  of  the  consumer. 
Furthermore,  the  Burcnui  believes  that, 
on  balance,  the  inoposed  (!xem])tion 
will  simplify  the  credit  j)rocess  without 
undermining  the  goal  of  consumer 
protciction  or  denying  important  benefits 
to  consumers.  Bascal  on  these 
considerations  and  the  analysis 
discussced  elsewhere  in  this  proposal, 
the  Burciau  helicwes  that  the  proposed 
exemjjtions  are  a])proj)riate.  The  Bureau 
recognizes  that  its  (!xemption  and 
(ixception  authorities  apply  to  a  class  of 
transac:tions,  and  projjoses  to  apply 
these  authorities  to  the  loans  covenxl 
under  the  proposal  of  the  entities 
propo.sed  for  })otcmtial  exemjition. 

43(a)(3)(viii] 

As  di.scu.ssed  undc!r  §  l()2(i.43(a) 
above,  §  l()2(i. 43(c),  which  implements 
.section  129C(a)(1)  of  TILA.  reejuires  a 
creditor  to  make  a  rea.sonahle  and  good 
faith  determination  based  on  verified 
and  documented  information  that,  at  the 
time  the  mortgage  loan  is  consummated, 
the  ct)nsumer  has  a  rea.sonahle  ability  to 
repay  the  loan  according  to  its  terms, 
including  all  ap])licahle  taxes,  insurance 
(including  mortgage  guarantee 
insurance),  and  as.sessments.  Section 
1028. 43(a)(1)  through  (3).  which 
imj)lements  TILA  .sections  1()3(cc)(5) 
and  129C(a)(8),  applies  these  ahility-to- 
rejiay  reejuirements  to  all  closed-end 


mortgage  loans  secured  by  a  one-  to 
four-unit  dwelling,  exce})t  loans  secured 
by  a  consumer’s  interest  in  a  timeshare 
plan,  reverse  mortgages,  temporary  or 
“bridge”  loans  with  a  term  of  12  months 
or  less,  and  the  construction  phrase  of 
a  constrnction-to-jiermanent  loan.  As 
di.scu.ssed  under  §  l()2().43(a)(3)(vi) 
above,  a  transaction  is  subject  to  the 
at)ility-to-re])ay  reejuirements  if. 
pursuant  to  the  definition  of  refinancing 
under  §  l()2(i.2()(a),  the  exi.sting 
obligation  is  .satisfied  and  replaced  by 
the  new  obligation,  providecl  that  the 
transaction  is  not  otherwise  exempt 
under  §  l()2(j.2()(a)(l)  through  (5). 

The  Board  did  not  include  an 
exemption  related  to  refinancing 
j)rograms  admini.stered  by  Fannie  Mae 
or  Freddie  Mac  in  its  2011  A'FR 
Proposal.  However,  the  Board  solicited 
feedhac:k  regarding  the  impact  of  certain 
propo.sed  ])rovi.sions  related  to 
refinancings.  The  Board  reejuested 
comment  regarding  whether  exemjjtions 
from  the  ahility-to-repay  reqnirements, 
other  than  tho.se  propo.sed,  were 
a])pro])riate.'-’'‘  'fhe  Board  specifically 
solicited  comment  on  whether  there 
were  any  aj)j)ropriate  exem])tions 
consi.stent  with  the  Board’s  authoritv  in 
TILA  section  129(:(b)(3)(B)(i).':‘7  In  ' 
respon.se,  industry  commenters, 
industry  trade;  eerganization  e:ommenters, 
(ISF  e:e)nunente;rs,  <mel  e;e)nsumer 
aelve)e:ate  e:e)mme;nte;rs  argueel  that  the 
ability-to-re])ay  re;e|uirements  she)ulel 
ae;ex)mmoelate  loans  helel  by  Fannie  Mae 
anel  Freelelie  Mac  while  in 
e;on.servate)rshij). 

As  with  the  I'^eeleral  hejineownership 
stahilizatie)!!  anel  fmeleral  agene;y 
refinane:e  preigrams  eliseaisseel  eihe)ve.  the 
Bure;au  is  ex)ne;erneel  that  application  of 
the  ability-to-re]3ay  reejuirements  may 
constrief  e:ertain  ty])e;s  eef  e;redit.  the;rel)y 
harming  e:e;rtain  consumers,  'fhe  risk  of 
impairing  creelit  availability  is  of 
piirtieadar  ce)ne:ern  with  re;spee:t  to 
prejgnims  e)ffereel  by  Fannie  Mae  emel 
Fre;elelie  Mae:  inte;neleel  to  proviele 
cdfeirelcihle  refinane;ings  to  e’.onsumers 
harnu;el  by  the  financial  e:risis.  As 
elise:u.sseel  in  part  III  above,  pre)grams 
sue:h  as  HARP  e;nal)le  e:e)nsumers  with 
high  loan-to-value  ratie)s  to  eehtain 
affeerelahle  refinane:ings.  'I’he  GSEs 
implementeel  these  preegrams  while 
unele;r  the  e:on.servatorship  of  FHFA, 
whie:h  has  elefine;el  these  pre)grams  as 
“eligible  targe;leel  refinane:ing 
pre)gr<ims.”  These  pre)gr:nns  are: 
intendeel  te;  a.ssist  e:e)nsnmer.s  with  le)an- 
to-value  ratiees  that  are  high  enough  to 
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make  eihtaining  a  refinane:ing  elifficult,  if 
neit  impossible.  Preigrams  sue:h  as  HARP 
employ  unelerwriting  reejuirements 
taileireel  to  the  uniejue  e;haracteristie;.s  eif 
these;  e:e)nsume;rs.  The;  (LSFs  have; 
meielifieel  these  jireigrams  eiver  time;  tei 
ine:re;a.se;  the  nnmher  of  elistre;.sse;el 
e:onsumers  eligible  for  an  affeirelahle 
refinancing.  As  the;  GSFs  have  eixjianeleel 
ae:e:ess  to  thei.se  jireigrams.  FHFA  has 
eaisureel  that  thei.se;  jireigrams  reejuire 
e:arefid  unelerwriting.  'Fhese  e:arefidly 
e;alihrate;el  unelerwriting  re;ejuire:me;nts 
jireimeite  GSE  stability  by  ensuring  that 
e:einsume;rs  whei  re;e;eive  thei.se 
refincme;ings  are;  able  to  reiieiy  the  loan. 

Given  the;  e:eimjile;xity  eii  underwriting 
reejiurements  for  jirograms  sue;h  as 
HARP,  the  Bureiau  is  e:eince;rneel  that  the 
ahility-tei-rejiay  re;ejuirements  may  add 
unnee:eissary  aelelitional  ceists  anel  may 
e:ause  neeelless  elelays  for  e.onsumers 
who  seek  refinane;ings  jiursuant  tei  an 
eligible  target  eel  refinancing  jireigram 
eiffered  by  eine  of  these  entities.  While 
HARP,  which  is  the  most  well-kneiwn 
eligible  targe;te;el  refinane;ing  jireigram,  is 
scheeluled  to  e;xjiire  jirieir  to  the;  e;ffe;e;tive 
elate:  of  the  Bure:au’s  2013  ATR  f’inal 
Rule,  FHFA  may  ele:e:iele:  tei  extenel  this 
Jireigram,  eir  ele;sign  a  similar  jireigram 
inteneleel  to  jire;.se;rve  e:re;elit  for 
elistre;sse;el  heime:owne;rs.  Furthermeire, 
the  risk  eif  harm  tei  ceinsumers  may  he; 
in.signifie;ant  while:  the;.se:  entities  remain 
in  e:on.se;rvateirshiji.  The  e;urre;nt  GSE 
unelerwriting  re;ejuire;ments  feir  targeiteel 
eligible;  refinancing  jireigrams  ajijieiar  to 
sidficiently  ace;ount  feir  tbe  e:onsinner’s 
ability  tei  rejiay  the  mortgage  leian,  anel 
FHFA  supervision  may  he  sidfie:ie;nt  to 
ensure:  that  e:einsumers  are  exteneleel 
einly  affeirelahle  and  resjieinsihle 
refinancings  by  the;se;  entities. 

Acceirelingly.  the;  Bure;au  is  jireijieising 
§  l()2(i.43(a)(3)(viii).  whie;h  jiroviele;s 
that  an  extension  of  e;reelit  that  is  a 
refinane;ing,  as  elefineel  uneler 
§  102(i.2()(a)  hut  without  regarel  for 
whe;ther  the  creelitor  is  the;  e;re:eliteir, 
heilele;r,  eir  .servie:er  of  the  original 
ohligation.  that  is  eligible  for  jiure:ha.se 
eir  guceriuitee  by  Fannie  Mae;  or  Freelelie; 
Mac  is  e;xe;mjit  from  §  l()2r).43(e;) 
through  (t).  jirovieleel  that  the 
re;finime:ing  is  maele;  jiursuant  to  an 
eligible  targeteel  re:finane;ing  jirogriun,  as 
elefineel  nneler  12  GFR  1291.1,  that  such 
eintities  are;  eijierating  unele;r  the; 
e:einse:rvate)rshiji  or  re:e;e:ive:rshiii  of  the; 
Feeleral  Housing  Finane:e  Age;ne:y 
pursuant  tei  se;e:tiein  13(i7  of  the  Feeleral 
Housing  Enterjirises  Financial  Safety 
anel  Sounelness  Act  eif  1992  (12  IJ.S.G. 
461 7(i))  on  the  elate  the  reifinancing  is 
e:einsummated,  that  the  eixisting 
eihligatiein  satisfie;d  anel  rejilae:e;el  by  the 
refinancing  is  eiwneel  by  Fannie  Mae  eir 
Freelelie  Mac,  that  the  eixisting  eililigation 


Federal  Register / Vol.  78,  No.  20 / Wednesday,  January  30,  201 3 /Proposed  Rules 


6651 


satisfied  and  replaced  fiy  the  refinancing 
was  not  consnnnnatiul  on  or  after 
January  10.  2014.  and  tliat  the 
iidlnancing  was  not  consnnnnated  on  or 
alter  Jannarv  10,  2021.  Allhongh  this 
propo.sed  exein})tion  may  he 
aj)propriate.  the  Ihireau  is  concerned 
that  nn.scrn|)nlons  cnnlitors  may  use  the 
exemption  to  engage  in  loan-fiipj)ing  or 
other  harmful  practices.  Therefore,  the 
Hnniau  believes  that  this  exemptii)!! 
should  he  limitiKl  to  transactions  where 
the  existing  obligation  satislhul  and 
replactul  by  tin;  refinancing  was  not 
consummated  on  or  after  Jannarv  10. 
2014.  the  effective  date  of  the  llnreau's 
201  :i  ATR  Final  Ride.  The  Bunnm 
nuiuests  feedback  on  whether  this 
exemption  is  appropriate,  whether  this 
exemption  will  ensure  access  to 
responsible  and  affordable  refinancing 
credit,  and  whether  consumers  could  he 
harmed  by  this  exemption. 

The  proj)osed  exemption  refers  to 
eligible  targeted  refinancing  ])rograms. 
as  defined  pursuant  to  regulations 
prescribed  by  FHFA.  As  discu.ssed 
above,  the  Ihireau  believes  that  FHFA 
oversight  is  important  to  en.sure  that 
distressed  consumers  ret:eive 
refinancing  credit  extended  in  a 
responsible  manner.  Further,  the  Bureau 
believes  that  referring  to  FI  IFA 
regulations  will  ensure  that  any 
modifications  to  the  definition  will  he 
made  after  notice  and  i:omment,  thereby 
affording  the  public  and  the  Bureau  the 
oj)j)ortnnitv  to  address  potential 
changes.  However,  the  Bureau  recpiests 
comment  regarding  whether  it  would  he 
more  appropriate  to  refer  to  another 
jmhlic  method  of  identifying  these 
programs,  and.  if  so.  what  method  of 
imhlic  identification  would  he 
appropriate.  The  Bureau  also  solicits 
feedback  regarding  whether  reference  to 
a  notice  published  hv  FHFA  pursuant  to 
12  CFR  1253. :i  or  1253.4  would 
facilitate  comjiliance  more  effectively 
than  the  jiroposed  reference  to  12  CFR 
1291.1. 

Proposed  comment  43(a)(3)(viii)-l 
explains  that  l()2().43(a)(3)(viii) 
provides  an  exemjition  from  the 
requirements  of  §  l()2().43(c)  through  (f) 
for  certain  extensions  of  credit  that  are 
considered  refinancings,  as  defined  in 
§  l()2(j.2()(aj  hut  without  regard  for 
whether  the  creditor  is  the  creditor, 
holder,  or  servicer  of  the  original 
obligation,  that  are  eligible  for  purchase 
or  guarantee  by  Fannie  Mae  or  Freddie 
Mac.  The  comment  further  explains  that 
the  exemption  jirovided  hv 
§  l()2(>.43(a)(3)(viii)  is  available  only 
while  the.se  entities  remain  in 
conservatorship.  For  example,  if  Fannie 
Mae  remains  in  con.servatorshij),  but 
Freddie  Mac  exits  conservator.shij).  the 


exemjjtion  continues  to  ajiiily  to 
refinancings  that  are  eligilile  for 
purcha.se  by  Fannie  Mae.  provided  the 
other  conditions  s]K;cified  in 
l()2().43(a)(3)(viii)  are  met.  Further,  as 
noted  above,  the  exemption  is  available 
only  if  the  existing  obligation  that  will 
he  satisfied  and  rejilaced  by  the 
refinancing  was  consnmmated  prior  to 
January  10.  2014.  For  example,  if  a 
consumer  apjilies  for  an  extension  of 
credit  that  is  a  refinancing,  as  defined 
by  1020.20(aJ,  that  is  eligible  to  he 
purcha.sed  by  k’annie  Mae  or  Freddie 
Mac.  hut  the  consumer’s  current 
mortgage  loan  was  consnmmated  on  or 
after  January  10.  2014,  the  exemjition 
provided  by  ^  1020.43(a)(3j(viii)  does 
not  apply. 

Section  1020.43(aK3)(viii)  is  projiosed 
pursuant  to  the  Bureau’s  authority 
under  section  105(a)  and  (f)  of  3’li.A. 
Fursnant  to  section  105(a)  of  TILA,  the 
Bureau  finds  that  this  exemption  is 
neces.sary  and  jiroper  to  effectuate  the 
])urposes  of  TILA.  'I’liis  exemjition 
would  en.sure  that  consumers  are 
offered  and  receive  residential  mortgage 
loans  on  terms  that  reasonably  reflect 
their  ability  to  rejiay.  In  the  Bureau’s 
judgment  the  exeinjition  ensures  that 
consumers  are  able  to  obtain  credit 
under  refinancing  jirograms 
administiaed  by  Fannie  Mae  and 
Freddie  Mac.  Furthermore,  without  the 
exemjition  the  Bureau  believes  that 
consumers  seeking  a  refinancing  would 
he  denied  acce.ss  to  the  resjionsilile. 
affordable  credit  offered  by  these 
entities,  which  is  contrarv  to  the 
jinrjioses  of  'I’lLA. 

The  Bureau  has  considered  the  factors 
in  TILA  .section  105(1')  and  believes  that, 
for  the  reasons  discu.ssed  above,  an 
exemjition  is  ajijirojiriate  under  that 
jirovi.sion.  Sjiecifically,  the  Bureau 
believes  that  the  jirojiosed  exemjition  is 
ajijirojiriate  for  all  affected  consumers, 
regardless  of  their  other  financial 
arrangements  and  financial 
sojihi.stication  and  the  imjiortance  of  the 
loan  to  them.  Similarly,  the  Bureau 
believes  that  the  jirojiosed  exemjition  is 
ajijirojiriate  for  all  affected  loans, 
regardless  of  the  amount  of  the  loan  and 
whether  the  loan  is  secured  hv  the 
jirincijial  residence  of  the  consumer. 
Furthermore,  the  Bureau  believes  that, 
on  balance,  the  jirojiosed  exemjition 
will  siinjilify  the  credit  jirocess  without 
undermining  the  goal  of  consumer 
jirotection  or  denying  imjiortant  benefits 
to  consumers.  Based  on  these 
considerations  and  the  analysis 
iliscu.ssed  elsewhere  in  this  jiropo.sal, 
the  Bureau  believes  that  the  jirojio.sed 
exemjitions  are  ajijirojiriate.  The  Bureau 
recognizes  that  its  exemjition  and 
excejition  authorities  ajijily  to  a  class  of 


transactions,  and  jirojioses  to  ajijilv 
the.se  authorities  to  the  loans  covered 
under  the  jirojiosal  of  the  entities 
jirojiosed  for  jiotential  exemjition. 

43(1))  ncfinilions 
43(ti)(4) 

Background 

TILA  section  129(i(a)(l)  through  (4) 
and  the  Bureau’s  rules  thereunder. 

1029. 43(c),  jirohiliit  a  creditor  from 
making  a  residential  mortgage  loan 
unless  the  creditor  makes  a  reasonable, 
good  faith  determination,  based  on 
verified  and  documented  information, 
that  the  consumer  has  a  reasonable 
ability  to  rejiay  the  loan.  'LILA  .section 
129(i(b)  jirovides  a  safe  harbor  or 
reliuttalile  jiresuinjition  of  comjiliance 
with  regard  to  these  aliility-to-rejiay 
reijuirements  if  a  loan  is  a  (jualified 
mortgage.  In  general,  a  loan  with  a 
balloon  jiayment  t:annot  he  a  cjualified 
mortgage.  However,  TILA  section 
129Ci(li)(2)(F)  Jirovides  that  certain 
balloon  loans  originated  and  held  in 
jiortfolio  hv  .small  creditors  ojierating 
jiredominantly  in  rural  or  underserved 
areas  can  he  (jualified  mortgages. 
(Creditors  may  view  (jualified  mortgage 
.status  as  imjiortant  at  least  in  jiart 
hecau.se  TILA  section  13()(a)  and  (k) 
Jirovides  that,  if  a  creditor  fails  to 
comjily  with  the  ahility-to-rejiay 
nujiiirements,  a  consumer  mav  he  able 
to  recover  sjiecial  statutory  damages 
(Hjual  to  the  sum  of  all  finance  charges 
and  fees  jiaid  within  the  first  three  years 
after  consummation  and  may  be  able  to 
assert  the  creditor’s  failure  to  comjily  to 
obtain  recoujiment  or  setoff  in  a 
foreclosure  action  even  after  the  statute 
of  limitations  for  affirmative  claims  has 
jiassed.  TILA  section  129C(h)(3)(B)(i) 
authorizes  the  Bureau  to  jirescrihe 
regulations  that  revise,  add  to,  or 
subtract  from  the  criteria  that  define  a 
(jualified  mortgage  ujion  a  finding  that 
such  regulations  are,  among  other 
things,  nece.ssary  or  jirojier  to  en.sure 
that  resjionsilile,  affordable  credit 
remains  available  to  consumers  in  a 
manner  consistent  with  the  jiurjioses  of 
TILA  section  125)C. 

Section  1()2(i.43(e)  and  (f)  defines 
three  categories  of  (jualified  mortgages. 
First,  §  l()29.43(e)(2)  jirovides  a  general 
definition  of  a  (jualified  mortgage. 
Second,  §  1029. 43(e)(4)  jirovides  that 
certain  loans  that  are  eligible  to  he 
jiurchased,  guaranteed,  or  insured  by 
certain  governmental  entities  or  Fannie 
Mae  or  Freddie  Mac  while  ojierating 
under  conservatorshiji  are  (jualified 
mortgages.  Section  1029. 43(e)(4)  exjiires 
after  seven  years  and  may  exjiire  sooner 
with  resjiect  to  .some  loans  if  other 
governmental  entities  exercise  their 
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riihanaking  authority  under  TILA 
section  12‘)C.  Third,  1020.43(0 
provides  that  certain  balloon  loans  are 
(inalified  mortgages  if  they  are  made  hy 
a  small  creditor  that: 

•  Had  total  assets  less  than  $2  billion 
(adjusted  for  inflation)  as  of  the  end  of 
the  preceding  calendar  year; 

•  Together  with  all  affiliates, 
extended  .'iOO  or  fewer  first-lien  covered 
transactions  during  tin;  preceding 
calendar  year;  and 

•  Extended  more  than  .'>()  percent  of 
its  total  covered  transactions  secured  by 
|)roperties  that  are  in  rural  or 
underserved  areas  during  the  preceding 
calendar  year. 

Section  1020.43(f)  includes  only  loans 
held  in  portfolio  hy  these  small 
creditors.  Therefore,  it  includes  only 
loans  that  were  not  subject,  at 
consummation,  to  a  commitment  to  he 
accjuired  by  any  other  person.  In 
addition,  to  prevent  evasion, 

§  1020.43(f)  includes  only  loans  that  are 
held  in  portfolio  hy  the  originating 
creditor  for  at  lea.st  three  years,  subject 
to  certain  exceptions. 

Section  1020.43(e)(1)  provides  that  a 
()ualified  mortgage,  regardless  of  which 
regulatory  definition  it  falls  under,  may 
1)(!  subject  to  one  of  two  different  levels 
of  protection  from  liability  based  on 
whether  or  not  it  is  a  higher-priced 
covered  transaction  as  defined  in 
§  1020.43(h)(4).  Under  «5l020.43(e)(l)(i), 
a  (|ualified  mortgage  that  is  not  a  higher- 
])riced  covered  transaction  is  subject  to 
a  conclusive  presumption  of 
com])liance.  or  .safe  harbor.  In  contrast, 
under  ^  1020.43(e)(l)(ii)  a  (jualified 
mortgage  that  is  a  higher-j)riced  covenxl 
transaction  is  subject  to  a  rebuttable 
presumption  of  comj)lianc.e. 

Section  1020.43(h)(4)  defines  a 
higher-priced  covered  transaction  to 
mean  a  transaction  within  the  scope  of 
§1020.43  with  an  annual  percentage 
rate  that  exceeds  the  average  prime  offer 
rate  for  a  comj)arahle  transaction  as  of 
the  date  the  interest  rate  is  .set  by  I..'!  or 
more  ])ercentage  points  for  a  first-lien 
covered  transaction  or  by  3. ,5  or  more 
|)ercentage  ]K)ints  for  a  subordinate-lien 
covered  transaction.  These  thresholds 
generally  conform  to  the  thresholds  for 
“higher-i)riced  mortgage  loans”  under 
§1020.3.1. 

77ie  Biiivau's  Broposal  Hagcirding  Snuill 
Cwditor  Port  folio  Loans 

As  disciKs.sed  in  the  section-hy-.section 
analysis  of  §  1020.43(e)(.1)  below,  the 
Bureau  is  proposing  to  create  an 
additional  category  of  (pialified 
mortgages  that  would  include  certain 
loans  originated  and  held  in  portfolio  hy 
small  creditors.  The  Bureau  proposes  to 
amend  §  1020.43(h)(4)  to  provide  that  a 


fir.st-lien  loan  that  is  a  (jualified 
mortgage!  under  jnojjosed 
§  1020.43(e)(.'i)  would  he  a  higher-j)riced 
covered  transaction  if  the  annual 
l)erc(!ntage  rate  (!xce(!(ls  the  average 
j)rime  offer  rate  for  a  comjjarahle 
tran.saction  hy  3..'i  or  more  ]j(!rcentage 
])oint.s.  I’his  would  have  the  effect  of 
extending  the  (jualified  mortgage  safe 
harbor  to  fir.st-lien  (jualified  mortgages 
made!  and  held  in  jjort folio  hy  c(!rtain 
small  creditors,  as  ehiscrihed  in 
projjosed  §  1020.43(e)(.‘5),  that  have  an 
annual  j)(!rc(!ntage  rate  hetwenm  l-.l  and 
3.,1  j)(!rc(!ntage  j)oints  higheu'  than  the 
avenage  jerime  offer  rate.  Without  the 
proj)o.s(!(l  change  to  §  1020.43(b)(4), 
these  loans  would  he  considered  higher- 
j)ric(!(l  covered  transactions  and  would 
fall  under  the  rebuttable  j)r(!.sumj)tion  of 
comj)liance  described  in 
§1020.43((!)(l)(ii). 

The  Bureau  believes  that  the  j)r()jK).sed 
change  may  he  warranted  to  jjreserve 
access  to  credit  for  some  consumers.  As 
discu.ssed  above  in  j)art  111,  the  Bureau 
uiuhirstands  that  .small  creditors  are  a 
significant  source  of  loans  that  do  not 
conform  to  th(!  ixicjiurements  for 
government  guarant(!e  and  insurance 
I)r()gram.s  or  jjurchase  by  entities  such  as 
Fannie  Mae  and  Freddie  Mac.  The 
Bur(!au  umkM'stands  that  larger  creditors 
may  h(!  unwilling  to  make  at  lea.st  some 
of  th(!se  loans  Inicause  the  consumers  or 
j)roj)erti(!.s  involved  do  not  conform  to 
the  .stan(lar(liz(!(l  muhuwriting  criteria 
us(!(l  by  larger  creditors  or  are  illi(jui(l 
because  they  are  non-conforming  and 
Iherefon!  entail  gr(!at(!r  risk.  For  similar 
r(!as()ns,  the  Bur(!au  understands  that 
larger  cnxlitors  may  he  unwilling  to 
jnircha.se  such  loans.  Small  creditors 
often  are  willing  to  evaluate  the  merits 
of  uni(jue  consumers  and  jnojierties 
using  flexible  underwriting  criteria  and 
make  highly  individualized 
un(l(!rwriting  decisions.  Small  creditors 
often  hold  th(!se  loans  on  their  balance 
sheets,  retaining  the  associated  credit, 
li(jui(lity,  and  otlnir  risks. 

The  Bureau  also  understands  that 
small  creditors  are  a  significant  source 
of  credit  in  rural  areas.  As  di.scussed 
above  in  j)art  Ill,  small  creditors  are 
significantly  more  likely  than  larg(!r 
creditors  to  ()j)(!rate  offices  in  rural 
areas,  and  there  are  hundreds  of 
counties  nationwide  where  the  only 
creditors  are  small  creditors  and 
hundreds  more  where  larger  cr(!(lit()r.s 
have  only  a  limited  j)r(!.sence. 

The  Bureau  also  un(l(!r.stan(ls  that 
small  creditors  may  charge  consum(!r.s 
higher  interest  rates  and  fe(!s  than  larger 
creditors  for  .s(!V(!ral  kigitimate  husine.ss 
r{!asons.  As  discu.ssed  above  in  j)art  III, 
small  creditors  may  jiay  more  for  funds 
than  larger  creditors.  Small  creditors 


geiumdly  rely  heavily  on  dej)o.sit.s  to 
fund  lending  activities  and  therefore 
j)ay  more  in  exjjenses  jier  dollar  of 
r(!V(!nne  as  interest  rates  fall  and  the 
sj)r(!a(l  h(!tw(!(!n  loan  yields  and  (kijjosit 
costs  narrow.  Small  creditors  akso  mav 
rely  more  on  interest  income  than  larger 
creditors,  as  larger  creditors  obtain 
higher  jjercentages  of  their  income  from 
nonintenist  .sourc(!.s  such  as  trading, 
investment  banking,  and  fiduciary 
servict!s. 

In  addition,  small  creditors  may  find 
it  more  difficidt  to  limit  their  (!xj)o.sure 
to  intenxst  rate  risk  than  larger  creditors 
and  tluirefore  may  charge  higher  rates  to 
compensate  for  that  exposure.  Similarly, 
any  individual  loan  j)()se.s  a 
jjroportionally  more  significant  credit 
ri.sk  to  a  smaller  cr(!ditor  than  to  a  larger 
creditor,  and  small  crexlitors  may  charge 
higher  rates  or  f(!(!.s  to  comjDen.sat(!  for 
that  risk.  Consumers  obtaining  loans 
that  cannot  r(!adily  be  sold  into  the 
securitization  markers  also  may  j)ay 
high(!r  int(!r(!.st  rates  and  fees  to 
compen.sate  for  the  ri.sk  a.s.sociat(!(l  with 
the  illi(|uidity  of  such  loans. 

Small  cr(!(litors  have  nijieatedly 
a.ss(!rt(!(l  to  the  Bunxm  and  to  other 
r(!gulator.s  that  tlnyv  are  unable  or 
unwilling  to  assume  the  ri.sk  of  litigation 
associated  with  the  ahility-to-rejiay 
r(!(juirem(!nt.s  and  therefore  an! 
unwilling  to  make  loans  outside  the 
.scojx!  of  the  (jualified  mortgage  .safe 
harbor.  The  Bureau  (lo(!.s  not  believe  that 
the  r(!gulat()ry  nujuirement  to  make  a 
reasonable  and  good  faith  determination 
based  on  v(!rifie(l  and  documented 
(!vid(!nc(!  that  a  consumer  has  a 
reasonable  ability  to  r(!j)ay  would  entail 
significant  litigation  risk  for  small 
creditors.  As  di.scus.sed  in  j)art  Ill  above, 
small  creditors  as  a  grouj)  have 
consistently  exj)erienc(!(l  low(!r  credit 
los.ses  for  r(!.si(lential  mortgage  loans 
than  larger  creditors.  The  Bureau 
heliev(!s  this  is  .strong  evidence  that 
.small  creditors  have  historically 
engaged  in  r(!sj)()n.sible  mortgage 
underwriting  that  includes  con.si(k!r(!(l 
determinations  of  consuiiKHs’  ability  to 
rejjay.  at  lea.st  in  jjart  because  th(!y  bear 
the  risk  of  defaidt  ass()ciat(!(l  with  loans 
held  in  their  jjortfolios.  The  Bureau  also 
b(!li(!V(!.s  that  b(!cau.s(!  many  small 
creditors  u.se  a  lending  model  ba.s(!(l  on 
maintaining  ongoing  relation.shij).s  with 
their  cu.stomers  and  have  sjx!ciaiiz(!(l 
knowledge  of  the  community  in  which 
they  ()j)(!rate,  they  therefore  may  have  a 
more  comjirehensive  understanding  of 
their  customers’  financial  circumstances 
and  may  be  better  able  to  a.ss(!.s.s  ability 
to  r(!j)ay  than  larger  creditors.  In 
addition,  the  Bureau  b(!liev(!.s  that  small 
creditors  oj3(!rating  in  limited 
geograjihical  areas  may  face  significant 
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ri.sk  of  harm  to  their  reputation  within 
their  community  if  they  make  loans  that 
consumers  cannot  repay. 

However,  tin;  Bureau  acknowledgcjs 
that  small  creditors  may  he  particnlarlv 
burdened  hy  the  time,  effort,  and  cost  of 
al)ility-to-re])ay  litigation  and  that  it 
may  he  particularly  difficult  for  .small 
creditors  to  ahsorh  the  cost  of  adverse 
judgments,  'fhe  Bureau  therefore 
Believes  that  small  creditors  may  have  a 
particular  need  for  the  ])rotection  from 
iiahility  the  qualified  mortgage  safe 
harbor  provides. 

The  Bureau  notes  that  the  Board’s 
proposed  §102B.43  did  not  include 
special  provisions  for  j)ortfolio  loans 
made  hy  small  creditors  and  the  Board’s 
proj)o.sal  did  not  address  such  an 
accommodation.  !lowe\’er,  sex'eral 
commenters  on  the  Board’s  j)roj)osal 
urged  the  Bureau  to  ado])t  less  .stringent 
regulatory  recpiirements  for  small 
cnulitors  or  for  loans  held  in  ])ortfolio 
hy  small  creditors.  For  examj)le,  at  lea.st 
two  commenters  on  the  Board’s 
propo.sal.  a  credit  union  and  a  .state 
trade  group  for  .small  hanks,  urged  the 
Bureau  to  exempt  small  portfolio 
creditors  from  the  ability  to  re])ay  and 
()ualified  mortgage  ruh;.  Two  other  trade 
group  commenters  urged  the  Bureau  to 
adopt  less  stringent  regulatory 
rcHiuirements  for  small  creditors  than  for 
larger  creditors  at  lea.st  in  part  hecau.se 
mortgage  loans  made  hy  small  creditors 
often  are  held  in  portfolio  and  therefore 
historically  have  been  conservativelv 
underwritten.  A  numher  of  other 
commenters  ex])n!ssed  concerns  that  the 
availability  of  portfolio  mortgage  loans 
from  small  creditors  would  he  severelv 
limited  hecau.se  the  proposed  exception 
for  rural  balloon  loans  was  too 
restrictive.  In  addition,  small  creditors’ 
concerns  about  compliance  with  the 
ahility-to-repay  rule  and  their  perceived 
litigation  risk  have  been  re]5eatedly 
expres.sed  to  the  Bunian  hv  their  trade 
associations  and  prudential  regulators. 

The  existing  qualified  mortgage  safe 
harbor  applies  only  to  loans  for  which 
the  annual  percentage  rate  is  less  than 
1..5  percentage  j)oints  above  the  average 
prime  offer  rate  for  comjjarahle 
transactions.  For  the  nia.sons  .stated 
above,  the  Bureau  believes  that  manv 
loans  made  hy  small  creditors  would 
exc(!ed  the  current  annual  ])ercentage 
rate  threshold.  The  Bureau  therefore  is 
concerned  that  small  creditors  mav 
reduce  the  numher  of  mortgage  loans 
they  make  or  cea.se  making  mortgage 
loans  altogether  if  subjectcul  to  the 
current  ahility-to-repay  and  (jnaliiled 
mortgage  rules.  The  availahilitv  of 
mortgage  cnnlit  for  some  consumers 
therefore  could  he  limited.  The  Bureau 
believes  that  raising  the  interest  rate 


threshold  as  propo.sed  will  preserve 
access  to  responsible,  affordable  credit 
for  consumers  that  are  unable  to  obtain 
less  costly  loans  from  other  cnuli tors 
h(!cau.s(;  they  do  not  (pialifv  for 
conforming  loans  or  becau.se  they  live  in 
rural  or  underserved  anxis. 

Accordingly,  the  Bureau  is  proposing 
to  use  its  authority  under  TlbA  .sections 
lO.'iJa)  and  1 2tKXb)(3)(B)(i)  to  permit 
certain  small  creditors  to  make  first-lien 
portfolio  loans  at  a  higluir  annual 
l)ercentage  rate  and  still  benefit  from  the 
(jualified  mortgage  safe  harbor.  For  the 
reasons  stated  above,  the  Bureau 
believes  the  proposed  amendments  are 
consi.stent  with  the  ])urposes  of 'I’lLA 
generally  and  TILA  .section  12H(^ 
specifically.  The  Bureau  solicits 
c:omment  regarding  whether  the 
projjosed  amendment  to  §  1028. 43(h)(4) 
is  neechul  to  preserve;  access  to 
responsible,  affordable  mortgage  cn;dit 
and  regarding  any  adverse  effects  the 
projjosed  amendment  would  have;  on 
consumers,  'fhe  Bureau  also  solicits 
comment  on  the  ])roj)o.sed  3.. 5 
j)ercentage  jioint  threshold  and  whether 
another  threshold  would  he  more 
appro|)riate.  Finally,  the  Bureau  .solicits 
comment  on  wheth(;r,  in  order  to 
ju’eserve  access  to  mortgage  credit,  the 
Bureau  also  should  raise  the  threshold 
for  subordinate-lien  cover(;d 
transactions  that  are  (jualified  mortgages 
und(;r  §  l{)2().43(e)(.'>).  and,  if  .so,  what 
thre.shold  would  be  a|)]U'0])riate  for 
those  loans. 

As  di.scu.ss(;d  above,  the  Bur(;au  is 
aware  that  certain  small  creditors 
originate  balloon  loans  to  hedge  against 
interest  rate  risk.  These  small  creditors 
usually  offer  consinmns  refinancings 
before  the  balloon  j)ayment  b(;comes 
due.  The  Bureau  believes  that  most 
small  creditors  that  follow  this  jjractice 
will  be  eligible  for  either  the  balloon 
loan  (jualifi(;d  mortgage  jjrovision  in 

1028.43(1)  or  the  small  cr(;ditor 
jjortfolio  (;xemj)tion  in  j)ro]3osed 
S  1028.43(e)(.'i).  However,  the  Bureau 
solicits  feedback  regarding  wheth(;r 
there  are  small  creditors  that  would  not 
be  cover(;d  by  these  ju'ovisions.  If  such 
small  creditors  exist,  the  Bureau 
r(;(iuest.s  feedback  r(;garding  wh(;ther 
th(;.se  creditors  n(;ed  additional  time, 
b(;yond  the  jannary  10,  2014  effective 
date  of  the  Bur(;au’.s  2013  A'l’R  Final 
Rule,  to  com])ly  with  the  abilitv-to- 
rejjay  r(;(juirements,  or  if  such  creditors 
r(;(iuire  any  additional  accommodations, 
modifications,  or  exem])tions. 

'Fhe  Bur(;au’.s  I’rojjosal  Regarding 
Balloon  Loans 

The  Bur(;au  also  is  j)ro|)o.sing  to 
amend  the  definition  of  higher-jjriced 
covered  tran.saction  in  §  1028.43(b)(4) 


with  resjject  to  (jualified  mortgages  that 
are  balloon  loans  originated  and  held  in 
jiortfolio  by  .small  creditors  oj)(;rating 
jaedominantly  in  rural  or  un(ler.s(;rve(l 
areas  as  described  in  §  1028.43(1').  The 
Board  j)r()j)(),s(;s  to  amend 
1028.43(b)(4)  to  jirovide  that  a  fir.st- 
lien  loan  that  is  a  (jualified  mortgage 
under  ^  1028.43(f)  is  a  high(;r-j)rice(l 
c()ver(;d  tran.saction  if  the  annual 
j)ercentage  rate  exceeds  the  average 
j)rime  offer  rate  for  a  comjjarable 
tran.saction  by  3..'i  or  more  j)ercentage 
j)()int.s.  This  would  have  the  effect  of 
(;xt(;n(ling  the  (jualified  mortgage  safe 
harbor  (le.scrih(;(l  in  §  1028.43(e)(l)(i)  to 
first-lien  bidloon  loans  made  and  held 
in  jjortfolio  by  small  creditors  (jjierating 
j)re(lominantly  in  rural  or  underserved 
areas,  as  (fe.scrib(;(l  in  §1028.43(1],  that 
have  an  annual  jjercentage  rat(;  betw(;(;n 
1..'5  and  3..')  j)(;rcentage  jjoints  above  the 
average  j)rime  offer  rate.  Without  the 
jaojjosed  change  to  §  1028.43(b)(4), 
th(;.se  loans  woidd  be  considered  high(;r- 
jii'iced  cov(;re(l  tran.sactions  and  would 
fall  under  the  r(;buttable  j)re.sumj)tion  of 
c()mj)liance  described  in 
§1028.43((;)(l)(ii). 

'riie  Bureau  b(;li(;ve.s  that  the  j)rojK)se(l 
change  may  be  necessary  to  j)res(;r\'e 
acce.ss  to  resjjonsible,  affordable 
mortgage  credit  for  consumers  in  rural 
and  underserved  ar(;as.  As  di.scussed  in 
j)art  111  above,  the  Bur(;au  understands 
that  larger  creditors  often  are  not 
j)r(;.sent  in  rural  and  un(l(;r.s(;rve(l  areas 
and  that  the  oidy  .s()ur(:(;.s  of  mortgage 
credit  available  to  consumers  in  these 
areas  th(;refore  may  be  small  cr(;(litor.s. 
The  Bureau  also  understands  that  many 
of  the  small  creditors  lending  in  th(;.se 
areas  dejjend  on  balloon  j)ayment 
features  to  limit  their  int(;rest  rate  risk. 
These  cr(;dit()r.s  r(;ly  on  the  fact  that 
consumers  will  be  forced  to  refinance 
before  the  balloon  j)aym(;nt  b(;c()m(;.s 
due,  giving  the  creditor  an  ojjjjortunitv 
to  imjjose  a  higher  interest  rate  if,  for 
(;xample,  mark(;t  interest  rates  have 
ri.sen. 

3’he.se  small  cr(;(lit()rs  have  rej)(;ate(lly 
ass(;rte(l  to  the  Bur(;an  and  other 
r(;gulat()rs  that  they  will  not  continue  to 
(;xten(l  mortgage  credit  unl(;.s.s  they  can 
make  balloon  loans  that  are  covered  by 
the  (jualified  mortgage  .safe  harbor. 
Section  1028.43(1],  which  imjjlements 
TILA  section  129C(b)(2)(E),  j)rovide.s 
that  certain  balloon  loans  made  and 
held  in  j)ortfolio  by  small  creditors 
()j)erating  jjredominantly  in  rural  or 
under.served  areas  are  (jualified 
mortgages.  However,  the  Bureau 
b(;lieves  that  many  of  th(;.se  (jualified 
mortgages  will  have  annual  jiercentage 
rates  higher  than  the  safe  harbor 
thr(;.sh()l(l. 
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As  diseu.ssed  above  with  regard  to  the 
Bureau’s  j)roposal  njgardiug  siuall 
creditor  portfolio  loans  and  in  jiart  111, 
small  creditors,  including  small 
creditors  operating  in  rural  and 
under.served  areas,  may  charge 
consumers  higher  interest  rates  and  lees 
for  .several  legitimate  business  reasons. 
Small  creditors  may  pay  more  for  funds 
than  larger  creditors.  Small  creditors 
generally  rely  heavily  on  dej)osils  to 
fund  lending  activities  and  therefore 
pay  more  in  expenses  ])er  dollar  of 
revenue  as  interest  rates  fall  and  the 
spread  between  loan  yields  anti  de])osit 
costs  Ucirrow.  Smtill  creditors  also  may 
rely  more  on  interest  income  than  larger 
creditors,  as  larger  creditors  obtain  a 
higher  jjercentage  of  their  income  from 
noninterest  sourctis  such  as  trading, 
investment  hanking,  and  fiduciary 
.services. 

In  addition,  small  creditors  may  find 
it  more  difficult  to  limit  their  exposure 
to  interest  rate  risk  than  larger  creditors 
and  therefore  may  charge  higher  rates  to 
compensate  for  that  ex])osure.  Similarlv, 
any  individual  loan  poses  a 
pro])orlionally  more  significant  credit 
risk  to  a  smaller  creditor  than  to  a  larger 
creditor,  and  small  creditors  may  charge 
higher  rates  or  fees  to  compensate  for 
that  risk.  Consumers  obtaining  loans 
that  cannot  readily  he  sold  into  the 
.securitization  markets  may  also  j)ay 
higher  interest  rates  and  fees  to 
com])ensate  for  the  risk  associated  with 
the  illi(juidity  of  such  loans. 

As  also  diseu.ssed  above,  the  Bureau 
does  not  believe  that  small  creditors, 
including  those  operating  in  rural  and 
under.served  areas,  face  significant 
litigation  risk  from  the  ahility-to-repay 
re(|uirement.s.  Small  creditors  as  a  group 
have  consistently  experienc;ed  lower 
credit  los.ses  for  residential  nnji  tgages 
than  larger  creditors.  The  Bureau 
believes  this  is  strong  evidence  that 
small  creditors  have  historically 
engaged  in  responsible  mortgage 
underwriting  that  includes  considered 
determinations  of  consumers’  ability  to 
repay,  at  least  in  part  hecau.se  they  hear 
the  risk  of  default  as.sociated  with  loans 
held  in  their  portfolios.  The  Bureau  akso 
Ixdieves  that  hecau.se  many  small 
creditors  u.se  a  lending  model  based  on 
maintaining  ongoing  relationshi}).s  with 
their  customers  and  have  specialized 
knowledge  of  the  communities  in  which 
they  ojjerate,  they  therefore  may  have  a 
more  com])rehen.sive  understanding  of 
their  customers’  financial  circumstances 
and  may  he  better  able  to  as.sess  ability 
to  repay  than  larger  creditors.  In 
addition,  the  Bureau  Believes  that  small 
creditors  operating  in  limited 
geographical  areas  may  face  significant 
risk  of  harm  to  their  reputation  within 


their  community  if  they  make  loans  that 
consuiiKirs  cannot  repay. 

Howev(!r,  the  Bureau  acknowledges 
that  small  creditors  mav  he  particularlv 
burdened  by  the  time,  effort,  and  co.st  of 
ahility-to-repay  litigation  and  that  it 
may  he  |)articularly  difficult  for  small 
creditors  to  ah.sorh  the  cost  of  adver.se 
judgments.  The  Bureau  thenTore 
Believes  that  small  creditors  mav  have  a 
particular  need  for  the  protection  from 
liability  the  (pialified  mortgage  safe 
harbor  provides. 

The  existing  (pialifiiui  mortgage  safe 
harhor  a})))lie.s  to  first-lien  loans  onlv  if 
the  annual  j)ercentage  rate  is  less  than 
l..'j  ])eri;entage  points  above  the  average 
prime  offer  rate  for  comjoarahle 
transactions.  The  Bureau  believes  that 
many  balloon  loans  made  by  small 
creditors  o])erating  in  rural  and 
underserved  areas  will  exceed  that 
threshold.  The  Bureau  therefore  is 
concerned  that,  unle.ss  §  l()2().43(h)(4)  is 
amended,  small  creditors  operating  in 
rural  and  underserved  areas  may  reduce 
the  numher  of  mortgage  loans  they  make 
or  .stop  making  mortgage  loans 
altogether,  further  limiting  the 
availability  of  mortgage  credit  in  rural 
and  und(;rserv(;d  areas. 

Accordingly,  the  Bureau  therefore 
believes  that  it  may  he  neces.sary  to  u.se 
its  authority  under  TILA  sections  lO.'iJa) 
and  12n(;(h)(3)(B)(i)  to  amend 
§  l()2(i.43(h)(4)  as  ])ropo.sed  in  order  to 
ensure  that  §  1028. 43(f)  has  the  desired 
effect  of  pre.serving  access  to 
res])on.sihle,  afforclahle  mortgage  credit 
in  rural  and  underserved  areas.  For  the 
reasons  stated  above,  the  Bureau 
believes  the  pro])o.sed  amendments  are 
cou.si.stent  with  the  purposes  of  TILA 
generally  and  TILA  section  129(i  in 
particular.  Providing  for  qualified 
mortgages  on  this  Basis  would  ensure 
that  consumers  are  offered  ami  receive 
residential  mortgage  loans  on  terms  that 
reasonably  reflect  their  ability  to  rei^ay 
and  that  responsible  affordable  mortgage 
credit  remains  available  to  consumers  in 
a  manner  consistent  with  the  purjjoses 
of  the  ahility-to-repay  requirements. 

The  Bureau  is  jiroposing  this 
amendment  rather  than  finalizing  it  as 
part  of  the  2013  ATR  Final  Rule  in  order 
to  solicit  comment  on  the  following 
issues,  among  others.  The  Bureau 
solicits  comment  regarding  whether  the 
proposed  amendment  to  S  1020.43(b)(4) 
is  needed  to  presijrve  access  to 
resjjonsible,  affordable  mortgage  credit 
in  rural  and  underserved  areas  and 
regarding  any  adverse  effects  the 
projiosed  amendment  would  have  on 
consumers  in  the.se  or  other  areas.  The 
Bureau  also  solicits  comment  on  the  3. .5 
j)ercentage  point  threshold  and  whether 
another  threshold  would  he  more 


appropriate.  Finally,  the  Bureau  solicits 
comment  on  whether,  in  order  to 
preserve  ac;c(;.s.s  to  mortgage  credit  in 
rural  and  under.served  areas,  the  Bun;au 
akso  should  raise  the  threshold  for 
suhordinate-lien  covered  transactions 
that  are  (jualified  mortgages  under 
§  1020.43(0,  and,  if  .so,  what  threshold 
would  be  appropriate. 

43(ej  Qiuiiifit^d  Mortgagets 

43(e)(1)  Safe  Harbor  and  Presumption  of 
(;omj)liance 

TILA  section  129(;(a)(l)  through  (4) 
and  the  Bureau’s  rules  thereunder, 

§  l()20.43(c),  generally  prohibit  a 
creditor  from  making  a  residential 
mortgage  loan  unless  the  creditor  makes 
a  reasonable,  good  faith  dett;rmination 
that  the  consumer  has  a  reasonable 
ability  to  repay  the  loan.  TILA  .section 
129C](b)  ami  the  Bureau’s  rules 
thereunder,  §  1020. 43(e),  provide  a  safe 
harbor  or  rebuttable  pre.sum|)tion  of 
compliance  with  regard  to  the.se  ability- 
to-rej)ay  retjnirements  if  a  loan  is  a 
(lualified  mortgage. 

As  de.scrihed  above.  1020.43(e)(l)(i) 
provides  that  a  creditor  or  assignet;  of  a 
(jualified  mortgage  that  is  not  a  higher- 
j)riced  covered  tran.saction.  as  defined 
in  S  1020.43(h)(4),  complicjs  with  the 
repaynnmt  ability  re()uirements.  In 
contrast,  ^  1020.43(e)(l  )(ii)  provid(;.s  that 
a  creditor  or  a.ssignee  of  a  (lualified 
mortgage  that  is  a  higher-priced  covered 
tran.saction  is  pn^sumed  to  comply  with 
the  rcqjayment  ability  r(!quirement.s,  but 
that  presumption  can  be  nibutted  bv  a 
consumer  und(;r  certain  circum.stances. 
Section  1020.43(e)(2).  (e)(4).  and  (f) 
establishes  standards  for  three 
categories  of  qualifi(;d  mortgages,  as 
di.scuss(id  further  below. 

The  Bureau  proj)o.s(!.s  to  make 
conforming  changes  to  §  1020.43(e)(1)  to 
include  references  to  a  new  category  of 
(jualified  mortgages  defined  by 
proj)().sed  §  1020.43(e)(.'i).  Section 
1020.43(e)(.'i)  (jualified  mortgagers  would 
be  covered  by  the  safe  harbor  de.scrilxrd 
in  §  1020.43(e)(l)(i)  if  they  are  not 
higher-jrriced  covered  transactions  and 
would  be  subject  to  the  rrrbuttable 
jrnrsumjrtion  of  comjjliance  described  in 

1020.43((;)(l)(ii)  if  they  are  higher- 
jrriced  cov(;red  tran.sactions.  Howev(;r, 
the  Bunrau  is  jrrojrosing  to  ajrjrly  a 
different  definition  of  higher-jn  iced 
covered  transaction  to  first-lien 
(jualified  mortgages  defimul  under 
§  1020.43(e)(.'>).  The  section-hy-section 
analysis  of  §  1020.43(b)(4),  above, 
describes  the  jrrojjosed  alternate 
definition  of  higher-jrricerd  covered 
transactions.  The  section-bv-section 
analysis  of  jnoposed  §  1020.43(e)(.5), 
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Ixdow,  describes  the  j)ro|)osed  new 
category  of  (lualitied  mortgages. 

4:t(e)(2)  Qualified  Mortgage  Did'ined — 
(General 

The  fiureau  proposes  to  make  a 
conforming  amendment  to 
§  l()2(i.43(e)(2)  to  include  a  reference  to 
§  l()2().42(e){.')).  as  described  in  the 
section-bv-section  analysis  of  proj)osed 
§  It)2(i.43(e)(5).  below. 

4;t(e)(.‘i)  Qualified  Mortgage  Dtifined — 
.Small  Creditor  Portfolio  Loans 

Background 

TILA  section  12n(](a)(l)  through  (4) 
and  the  Bureau's  rules  thereunder. 

S  l()2ti.42(c).  jirohibit  a  creditor  from 
making  a  residential  mortgage  loan 
unless  the  creditor  makes  a  reasonable, 
good  faith  determination,  based  on 
verified  and  documented  information, 
that  the  consumer  has  a  reasonable 
ability  to  rej)ay  the  loan.  TILA  .section 
12t)(](b)  provides  that  a  creditor  or 
assignee  may  ])resume  that  a  loan  has 
met  the  abilitv-to-repav  nujuirements  if 
a  loan  is  a  (|ualified  mortgage.  Creditors 
mav  view  (pialified  mortgage  status  as 
im|)ortant  at  least  iii  part  because  TILA 
s(;ction  120  j)rovides  that,  if  a  creditor 
fails  to  comi)ly  with  the  ability-to-repay 
re(|uirements.  a  consumer  may  be  able 
to  r(!Cover  spiicial  .statutory  damages 
e(]ual  to  the  sum  of  all  finance  charges 
and  files  paid  within  the  first  threi;  years 
aft(;r  consummation  and  may  be  able  to 
ass(;rt  the  creditor's  failure  to  comj)ly  to 
obtain  recoupment  or  setoff  in  a 
foreclosure  action  even  after  the  statute 
of  limitations  on  affirmative  claims  has 
expired.  TILA  section  129(i(b)(2)(A)(vi) 
authorizes,  but  does  not  nupfire.  the 
Bureau  to  e.stabli.sh  limits  on  debt-to- 
income  ratio  or  other  measures  of  a 
consumer's  ability  to  pay  regular 
expen.ses  after  making  j)avments  on 
mortgage  and  other  debts.  TILA  scjction 
129C(b)(2){B)(i)  authorizes  the  Bureau  to 
revi.s(;,  add  to.  or  subtract  from  the 
criteria  that  define  a  (lualified  mortgage? 
upon  a  finding  that  such  regulations  are, 
among  other  things,  necessary  or  proper 
to  ensure  that  responsible,  affordable 
credit  remains  available  to  consumers  in 
a  mamuir  consi.stent  with  the  purposes 
of  TILA  section  129(;  or  nece.ssarv  and 
aj3pro|)riate  to  effectuate  the  ])urpo.ses  of 
TILA  sections  12913  and  129C. 

.S(;ction  l()2(i.4:3(e)  and  (f)  defines 
three  categories  of  (jualified  mortgages. 
First,  tj  l()2(i.4:3(e)(2)  j)re.scribes  the 
g(!neral  definition  of  a  (lualified 
mortgage.  Under  §  102{i.4:3(e)(2).  a 
covered  transaction  is  a  (pialified 
mortgage  if:  it  doi!s  not  include  negative 
amortization,  interest-onlv,  or  balloon 
featurtis;  it  has  a  t(!rm  not  in  excess  of 


30  years;  it  complies  with  the  limits  on 
])oiuts  and  fees  detailed  in 
^  l()2().43(e)(3);  the  underwriter 
calculated  the  nitpiired  payments  in  a 
specifiiid  way;  the  creditor  considered 
and  verified  certain  factors  related  to  the 
consumer's  ability  to  repay;  and  the 
consumer's  monthly  deht-to-income 
ratio,  calculated  according  to 
instructions  in  appimdix  Q,  does  not 
exceed  43  percent.  Siicond, 

S  1020. 43(e)(4)  ])rovides  that  certain 
loans  that  are  eligible  to  b(!  purchasiid, 
guaranteed,  or  insured  by  certain 
governmental  entities  or  Fannie  Mae  or 
Friiddie  Mac  while  operating  under 
conservatorshij)  are  (pialified  mortgages. 
.Section  1020.43(e)(4)  expires  s(?ven 
years  after  its  effective  date  and  may 
expire  (!arli(?r  with  resiiect  to  certain 
loans  if  other  gov(!rnnient  entities 
exercise  their  rulemaking  authority 
iimhir  TILA  section  129C  or  if  the  CLSEs 
exit  conservatorshij).  Third,  §1020.43(1) 
])rovi(los  that  certain  loans  with  a 
lialloon  |)ayment  made  by  small 
creditors  oj)erating  ])r(!(lominantly  in 
rural  or  under.served  areas  are  (pialified 
mortgag(!s. 

The  Bureau's  Projio.sal 

Projiosed  §  1020.43(e)(.'))  would  define 
a  fourth  category  of  (pialified  morlgagijs 
which  would  include  loans  originated 
and  held  in  jKirlfolio  by  certain  small 
cr(!(fitors.  This  additional  cat(!gorv  of 
(jualified  mortgages  would  be  similar  in 
.several  resjiijcts  to  §  1020.43(1),  which 
j)rovi(li;s  that  certain  balloon  loans 
made  by  small  creditors  ojierating 
jiredominantly  in  rural  or  undersmved 
ar(!as  are  (jualified  mortgages.  As  under 
§  1020.43(f),  the  additional  cat(;g()ry 
would  include  loans  originated  by  small 
creditors,  as  defined  bv  a.sset-size  and 
transaction  thre.sholds,  and  held  in 
jiortfolio  hy  tho.se  creditors.  lfi)wev(!r, 
proj)ose(l  §  1020.43(e)(.'))  would  not  be 
limited  to  .small  creditors  ojierating 
Jiredominantly  in  rural  or  imderserved 
areas  and  would  not  include  loans  that 
have  a  balloon  j)ayment. 

.Sjiecifically,  the  new  category  would 
include  certain  loans  originated  by 
creditors  that; 

•  Have  total  as.s(!ts  that  do  not  exceed 
$2  billion  as  of  the  end  of  the  jireceding 
calendar  year  (adju.sted  annually  for 
inflation):  and 

•  Together  with  all  affiliates, 
(jxteiufiid  .'jOO  or  few(;r  first-lien  covered 
transactions  during  tin;  jireceding 
calendar  year. 

The  jirojiosed  additional  category 
would  include  only  loans  held  in 
j)ortfoli()  by  these  creditors.  Tlnirefore, 
jirojiosed  §  l()2().43(e)(.'))  would  jirovide 
that  a  loan  must  not  he  subject  at 
consummation  to  a  commitment  to  be 


ac(juire(l  by  any  jier.son  otlnir  than  a 
jierson  that  akso  meets  the  above  a.sset- 
size  and  number  of  transactions  criteria. 
.S(!Ction  l()2().43(e)(.'))  also  would 
jirovide  that  a  loan  would  lose  its 
(jualified  mortgage  status  under 
§  l()2(i.43((!)(.'))  if  it  is  sold,  assigned,  or 
otherwi.se  transferred,  subject  to 
excej)tions  for  transfers  that  are  made 
thriie  or  more  y(!ar.s  after  consummation, 
to  another  (jualifying  institution,  as 
r(!(juir(!(l  hy  a  sujiervi.sory  action,  or 
j)ursuant  to  a  merger  or  ac(jui.siti()n. 

The  loan  also  would  have  to  conform 
to  all  of  the  niijuirements  under  the 
§  102().43(e)(2)  general  definition  of  a 
(jualified  mortgage  excejit  with  regard  to 
monthly  (l(!bt-to-income  ratio.  In  other 
words,  the  loan  could  not  have; 

•  N(!gative  amortization,  intere.st- 
only,  or  balloon  jiayment  features; 

•  A  term  longer  than  30  years;  and 

•  Points  and  f(?es  gr(!ater  than  3 
j)erc(;nt  of  the  total  loan  amount  (or,  for 
.smaller  loans,  a  sj)ecifi(;(I  amount). 

When  underwriting  the  loan  the 
creditor  would  have  to  take  into  account 
the  monthly  j)ayment  for  any  mortgage- 
relati!(l  obligations,  and; 

•  Use  the  maximum  interest  rate  that 
may  tij)j)ly  during  the  first  five  y(!ar.s  and 
jieriodic  jiayments  of  j)rincij)al  and 
interest  that  will  rejiay  the  full 
j)rincij)al;  and 

•  (ionsider  and  verify  the  consumer's 
current  and  rea.sonahly  exjiected  income 
or  as.sets  otluir  than  the  value  of  the 
jirooerty  .securing  the  loan. 

Tne  creditor  akso  would  be  re(juired  to 
consider  the  consumer's  deht-to-income 
ratio  or  residual  income  and  to  verify 
the  underlying  information  generally  in 
accordance  with  §  1()2(). 43(c).  In 
contrast,  the  general  definition  of  a 
(jualified  mortgage  in  §  1026. 43(e)(2) 
re(juires  a  creditor  to  calculate  the 
consumer's  deht-to-income  ratio 
according  to  instructions  in  ajijiendix  Q 
and  sjiecifies  that  the  consumer’s  deht- 
to-income  ratio  must  be  43  jiercent  or 
less. 

As  with  all  (jualified  mortgages,  a 
(jualified  mortgage  under  §  l()2().43(e)(.5) 
would  receive  either  a  rebuttable  or 
conclusive  jiresuinjition  of  comjiliance 
with  the  ability-to-rej)ay  r(?(juirements 
in  §  1 029. 43(c),  dejiending  on  the 
annual  j)ercentag(;  rate.  However,  as 
descrihed  above  in  the  section-by- 
s(!Ction  analysis  of  §  1()2(). 43(b)(4),  the 
Bureau  is  jn’ojiosing  an  alternate 
definition  of  higher-jiriced  covered 
transaction  that  would  aj)j)ly  to  first-lien 
covered  transactions  that  are  (jualified 
mortgages  under  jirojiosed 
§  l()2().43(e)(.')).  Amended  as  projiosed, 

§  1029. 43(b)(4)  would  jnovide  that  a 
first-lien  covered  transaction  that  is  a 
(jualified  mortgage  under  jiroposed 


6656 


Federal  Register /  Vol.  78.  No.  20  /  Wednesday,  January  30,  201 3  /  Proposed  Rides 


§  1()2B.43(e)(.'5)  is  a  higlKa-prieed 
covered  transaction  if  tlie  annual 
percentage;  rate  exceeds  the  avi;rage; 
prime  offer  rate  for  a  coinjiarahle 
transaction  l)y  3.,'5  or  more  percentage 
points.  This  woidd  have  the  effect  of 
extending  tlie  cjiialified  mortgage  safe 
harl)or  descriheed  in  l()2().43(e)n)(i)  In 
first-lien  (jualified  mortgages  definced 
under  |)ropos(;d  S  l()2(>.4:i(e)(.'i)  even  if 
tho.se  loans  have  annual  })ercentage 
rat(;s  hetwccen  l.-'i  and  3. .'5  percentage 
jioints  higher  than  the  average  jirime 
offer  rate.  Without  the;  propo.sed 
anu;ndment  to  §  1 020. 43(h)(4),  such 
loans  woidd  he  covered  hy  the 
rcihuttahle  presumption  of  compliance 
descrihed  in  §  l()20.43(e)(l  )(ii).  This 
proposal  and  the  Burtian’s  rationale  for 
it  are  discussed  in  more  di;tail  in  the 
.section-hv-section  analvsis  of 
§l()20.43(h)(4).  above.  ' 

The  Bureau  believes  the  projiosed 
change  is  necessary  to  preserx’i;  access  to 
res])onsihle.  affordable  credit  for  some 
consumers.  As  discnssiid  above  in  part 
111  and  the  section-hv-section  analysis  of 
§  1()20.43(1))(4).  the  Bureau  undcirstands 
that  small  creditors  are  a  significant 
.source  of  non-conforming  mortgage 
credit.  The  Bureau  believes  that  many  of 
these  loans  would  not  he  made  by  larger 
creditors  because  the  consumers  or 
properti(;s  involved  are  not  readily 
assi;ssed  using  the  standardized 
underwriting  criteria  u.sed  by  larger 
creditors  or  liecau.se  larger  laeditors  are 
unwilling  to  make  loans  that  cannot  he 
.sold  to  the  securitization  markets.  The 
Bureau  th(;refore  believes  that  access  to 
mortgage  caedit  for  some  consumers 
could  he  restricted  if  small  laeditors 
.stopjied  making  non-conforming  loans. 

The  Bureau  believes  that  such  an 
impact  could  be  jiarticularly  significant 
in  rural  areas,  where  the  Bureau 
understands  that  small  creditors  are  a 
significant  source  of  credit.  Small 
creditors  are  significantly  more  likely 
than  larger  (a'editors  to  operate  offices  in 
rural  areas,  and  there  are  hundreds  of 
counties  nationwide  where  the  only 
creditors  are  small  creditors  and 
hundreds  mori;  where  larger  creditors 
have  only  a  limited  jire.sence. 

The  Bureau  believes  that,  as  di.scu.ssed 
above,  small  creditors’  lower  credit 
lo.sses  for  residential  mortgage  loans  are 
evidence  that  .small  creditors  are 
particularly  well  suited  to  originating 
responsible,  affordable  mortgage  credit. 
The  Bureau  believes  small  creditors  mav 
he  better  able  to  assess  ability  to  rejiay 
hiicau.se  they  are  more  likely  to  base 
underwriting  decisions  on  local 
knowledge  ami  non.standard  data  and 
le.ss  likely  to  rely  on  standardized 
underwriting  criteria.  Because  many 
small  creditors  use  a  lending  model 


ha.sed  on  maintaining  ongoing 
relationshijis  with  their  cn.stomers,  they 
may  have  a  more  comprehensive 
understanding  of  their  customer’s 
financial  circumstances.  Small 
creditors’  lending  activities  often  are 
limited  to  a  single  community,  allowing 
the  creditor  to  have  an  in-dej)th 
understanding  of  the  economic  and 
other  circumstances  of  that  conununitv. 

In  addition,  because  small  creilitors 
often  consider  a  smaller  volume  of 
applications  for  mortgage  credit,  small 
creditors  may  he  more  willing  to 
consider  the  unique  facts  and 
circumstances  attendant  to  each 
consumer  and  property  and  senior 
])ersonnel  are  more  likely  to  he  able  to 
liring  their  judgment  to  hear  regarding 
individual  underwriting  decisions. 

Small  creditors  have  particularly 
strong  incentives  to  make  careful 
a.sse.ssments  of  a  consumer’s  ability  to 
repay  because  small  creditors  hear  the 
risk  of  default  associated  with  loans 
held  in  jiortfolio  and  hecau.se  each  loan 
rejiresents  a  proportionally  greater  risk 
to  a  .small  creditor  than  to  a  larger  one. 

In  addition,  small  creditors  operating  in 
limited  geographical  areas  may  face 
significant  risk  of  harm  to  their 
reputation  within  their  community  if 
they  make  loans  that  consumers  cannot 
re])ay. 

The  Bureau  does  not  believe  that 
small  creditors  face  significant  litigation 
risk  from  the  ahility-to-rej)ay 
reijuirements.  For  the  rea.sons  stated 
above,  the  Bureau  believes  that  small 
creditors  as  a  groiqi  generally  are  heller 
positioned  to  as.sess  ability  to  rejiay  than 
larger  creditors,  have  ])aiiicularly  strong 
incentives  to  accurately  assess  ability  to 
repay  inde])endent  of  the  threat  of 
ahility-to-repay  litigation,  and 
historically  have  been  very  successful  at 
accurately  as.sessing  ability  to  repay,  as 
demonstrated  by  their  comparatively 
low  credit  losses.  In  aildition,  the 
Bureau  believes  that  because  many 
small  creditors  use  a  lending  model 
ba.sed  on  maintaining  ongoing 
relationships  with  their  customers, 
those  cu.stomers  may  be  more  likely  to 
jmrsue  alternatives  to  litigation  in  the 
event  that  difficulties  with  a  loan  arise. 
'I’he  Bureau  therefore  believes  that  it  is 
unlikely  that  small  creditors  will  face 
significant  liability  for  claims  of 
noncomjiliance  filed  by  their  customers 
or  will  he  significantly  di.sadvantaged  by 
recoiqnnent  and  setoff  claims  in 
foreclosure  actions. 

However,  the  Bureau  understands 
that,  because  of  their  size,  small 
creditors  may  be  particularly  challenged 
by  both  the  burden  and  cost  of 
litigation,  including  litigation  regarding 
ability-to-rejiay  determinations.  The 


Bureau  therefore  gives  credence  to  small 
creditors’  as.sertions  that  they  are  unable 
or  unwilling  to  assume  the  risk  of 
litigation  a.ssociated  with  the  abilitv-to- 
rejiay  re(|uirem(;nt.s  anil  therefore  are 
unwilling  to  make  loans  outside  the 
scope  of  the  ijualified  mortgage  .safe 
harbor. 

The  Bureau  therefore  is  jirojiDsing  to 
extend  the  protections  of  tin;  ipialified 
mortgage  safe  harbor  to  small  creditor 
portfolio  loans.  The  Bureau  believes  that 
the  jiroposed  rule  is  neces.sarv  to 
})reserve  access  to  responsible, 
affordable  mortgage  credit  for  some 
consumers. 

The  Bureau  is  proposing  to  extend 
qualified  mortgage  status  only  to 
portfolio  loans  made  by  small  creditors, 
rather  than  all  portfolio  loans,  hecau.se, 
as  di.scussed  above,  the  Bureau  believes 
that  small  creditors  are  a  uniijue  and 
important  source  of  non-conforming 
mortgage  credit  and  mortgage  credit  in 
rural  areas  for  which  there  is  no  readily 
available  rejilacement,  that  small 
creditors  may  be  particularly  burdened 
by  the  litigation  risk  as.sociated  with  the 
ahility-to-repay  rules  and  are 
particularly  likely  to  reduce  or  cea.se 
mortgage  lending  if  subjected  to  the.se 
rules  without  accommodation,  and  that 
small  creditors  have  both  strong 
incentives  and  particular  abilitv  to  make 
the.se  loans  in  a  way  that  ensures  that 
consumers  are  able  to  rejiay  that  may 
not  he  present  for  larg(;r  creditors. 

The  propo.sed  definition  would 
include  portfolio  loans  made  by 
creditors  that  have  as.sets  of  .S2  billion 
or  less  and,  together  with  all  affiliates, 
originate  500  or  fewer  first-lien 
mortgages  each  year.  The  Bureau  is 
pro])osing  these  specific  thre.sholds 
becau.se  they  are  consistent  with  the 
§  1020.43(f)  qualified  mortgage 
definition,  which  includes  certain 
balloon  loans  made  and  held  in 
portfolio  by  .small  creditors  operating 
jiredominantly  in  rural  or  underserved 
areas,  and  with  thre.sholds  u.sed  in  the 
Bureau’s  2013  Escrows  Final  Rule.  The 
Bureau  believes  it  is  important  to 
maintain  consi.stent  criteria,  particularly 
between  §  1020.43(e)(5)  and  (f),  for 
several  reasons.  First,  the  Bureau 
believes  the  rationale  for  projiosed 
§  1020.43(e)(5)  is  similar  to  the  rationale 
for  §  1020.43(f)  and  the  relevant 
thresholds  in  ^  1020.35(h).  The  Bureau 
therefore  believes  that  its  stated 
rationale  for  tbe.se  criteria  in  tho.se 
contexts  akso  ajiplies  in  the  context  of 
j)ro]K)sed  §  1020.43(e)(5).  Similarly,  the 
Bureau  also  believes  that  if  there  is  a 
convincing  rationale  for  e.stahlishing 
the.se  criteria  in  1020.43(e)(5),  that 
rationale  may  ^pplv  to  adju.sting  the 
other  sections  as  well.  Second,  the 
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Bureau  believes  that  ineousisteueies 
l)(!t\ve(Mi  tlie  two  qualified  mortgage 
sections  could  create  au  luulesirable 
regulatory  advantage  for  balloon  loans. 
The  Bureau  is  particularly  concerned 
with  avoiding  inconsistencies  between 
the  two  definitions  that  would  create 
regulatory  incentives  to  make  balloon 
loans  where  a  creditor  has  the  capability 
of  making  other  mortgages  that  better 
protect  consumers’  interests.  Third,  the 
Bureau  believes  that  maintaining 
consistent  criteria  between  the  three 
provisions  will  minimize  compliance 
Inirdens  by  minimizing  the  numher  of 
metrics  that  must  he  tracked  in  order  to 
determine  creditors’  eligibility. 

However,  the  Bureau  also  acknowledges 
that  there  may  he  disadvantages  to  using 
the  same  thresholds  in  §  l()2(j.43(e)(.'5)  in 
the  ahscmce  of  further  limitations  such 
as  the  recpnrement  that  creditors  ojjerate 
])redominantly  in  rural  or  underserved 
areas  in  order  to  originate  balloon- 
payment  (iualifi(i(l  mortgages  or  invoke 
the  exce|)tion  to  the  e.scrows  rule.  The 
Bureau  is  soliciting  comment  on  these 
issues. 

The  j)ropo.sed  definition  would 
include  only  loans  originated  and  held 
in  |)ortfolio.  Fir.st.  the  definition  would 
include  only  loans  that  are  originated 
without  a  forward  commitment  other 
than  a  commitment  to  sell  to  another 
institution  that  is  eligible  to  originate 
(pialilied  mortgages  under 

43(e)(5).  .Second,  the  rule  would 
provide  that  a  loan  generally  loses  its 
([ualified  mortgage  status  under 
§  102(). 43(e)(5)  if  it  is  .sold,  assigned,  or 
otherwise  transferred,  except:  if  it  is 
transferred  three  vears  or  more  after 
consummation;  if  it  is  transferred  to  a 
creditor  that  also  meets  the  asset-size 
and  numher  of  transaction  criteria;  if  it 
is  tran.sferred  pursuant  to  a  supervisory 
action  or  by  a  i:on.s(!rvator,  receiver,  or 
bankruptcy  tru.stee;  or  if  it  is  transferred 
as  part  of  a  merger  or  acquisition  of  the 
creditor. 

The  Bureau  believes  the  (li.scij)line 
imposed  when  small  creditors  make 
loans  that  they  will  hold  in  their 
portfolio  is  important  to  protect 
(;onsumers’  intenists  and  to  prevent 
evasion.  The  Bureau  is  proposing  that 
the.se  loans  generally  must  he  held  in 
portfolio  for  three  years  in  order  to 
retain  their  status  as  a  qualified 
mortgage  to  conform  to  the  statute  of 
limitations  for  affirmative  claims  for 
violations  of  the  ahilitv-to-repav  rules.  If 
a  small  creditor  holds  a  qualified 
mortgage  in  ])ortfolio  for  three  ycxirs,  it 
retains  all  of  the  litigation  risk  for 
potential  violations  of  the  ahility-to- 
nqiay  rules  ex(;ept  in  the  event  of  a 
suhscMpient  foreclosure. 


The  Bureau  acknowledges  that 
limitations  on  the  ability  of  a  creditor  to 
sell  loans  in  its  portfolio  may  limit  the 
creditor’s  ability  to  manage  its 
regulatory  capital  lev(ds  l)y  adjusting  the 
value  of  its  assets,  may  affect  the 
creditor’s  ahilitv  to  manage  interest  rate 
risk  by  preventing  sales  of  sea.soned 
loans,  and  may  present  other  safety  and 
soundness  concerns.  The  Bunum  has 
i;onsulted  with  prudential  regulators  on 
these  issues  and  believes  the  proposed 
exceptions  addre.ss  tlu!se  concerns 
without  .sacrificing  the  consumer 
j)rotection  |)rovided  by  the  ])ortfolio 
iHHiuirement.  For  the.se  rea.sons,  the 
Bureau  is  adoj)ting  parallel  excei)tions 
in  the  2013  ATR  Final  Ruh;  in 
1020.43(0,  which  describes 
re(|uirement.s  for  balloon-payment 
(jualified  mortgages.  However,  the 
Bureau  is  soliciting  comment  on 
whether  the  pro])o.sed  exce])tion.s  are 
a])propriate  and  on  whether  other 
exceptions  should  he  provided,  either  in 
addition  to  or  in  lieu  of  those  proposed. 
Qualified  mortgages  under 
1020.43(e)(5)  would  differ  from 
(jualified  mortgages  under  the 
S  1020.43(e)(2)  general  definition  in  two 
key  re.s|)e(;ts.  First,  the  Burcnm  is 
])ro|K)sing  to  raise  the  annual  j)ercentage 
rate  threshold  for  the  (jualified  ni()rtgag(! 
safe  harbor  for  (jualituKl  m()rtgag(!s 
uiuhir  ^  1020.43(e)(5),  as  described 
above  in  the  .s(!cti()n-hy-s(H;ti()n  analvsis 
of  §  1020.43(h)(4).  .S(;con(l,  the  Bureau  is 
j)r()j)o.sing  to  iXHjidre  creditors  to 
consider  the  consumer’s  deht-to-income 
ratio  or  residual  income  and  to  verifv 
the  underlying  information  generally  in 
accordance  with  §  1020.43(c).  In 
contrast,  the  general  definition  of  a 
(jualified  mortgage  in  §  1020.43(e)(2) 
reqidres  a  creditor  to  calculate  the 
con.sumer’s  d(;ht-to-income  ratio 
according  to  aj)jjen(lix  Q  and  specifies 
that  the  consumer’s  (hiht-to-income  ratio 
must  he  43  j)ercent  or  less. 

'file  Bunxm  h(diove.s  tliat 
consideration  of  d(!ht-to-income  ratio  or 
residual  income  is  fundamental  to  anv 
determination  of  ability  to  rej)ay.  A 
consumer  is  able  to  rej)ay  a  loan  if  he 
or  she  has  sufficient  funds  to  j)av  his  or 
her  other  obligations  and  (ixjxmses  and 
.still  make  the  j)ayment.s  nujuired  by  the 
terms  of  the  loan.  Arithmeticallv 
comparing  the  funds  to  which  a 
con.sumer  has  njcour.se  with  the  amount 
of  tho.se  funds  the  con.sumer  has  (dready 
committed  to  sjxmd  or  is  committing  to 
sj)(in(l  in  the  future  is  nec(!.ssary  to 
determine  whether  sid'ficienl  funds 
exist. 

However,  for  the  same  rea.sons  that 
the  Bureau  (hicliued  to  imj)o.se  a  sjiecific 
43-])(!rcent  threshold  for  balloon- 
payment  qualified  mortgages  under 


^  102(1.43(1),  the  Bunxm  does  not  believe 
it  is  necessary  to  imj)()se  a  .sj)(!cifi(;  deht- 
to-income  or  residual  income  thnishold 
for  this  cat(!g()ry  of  (jualified  mortgages. 

As  (li.scu.ss(!(l  above,  the  Buniau  believes 
that  small  ciHulitors  mav  he  j)articularly 
able  to  make  highlv  individualized 
(hiterminations  of  ability  to  rej)ay  that 
take  into  (;()n.si(lerati()n  the  uni(jue 
characteristics  and  financial 
circumstanc(!.s  of  a  j)articular  consumer. 
While  the  Bur(!au  believes  that  many 
creditors  can  make  mortgage  loans  with 
consumer  (kiht-to-income  ratios  above 
43  i)ercent  that  consumers  are  able  to 
r(!j)ay,  the  Bunxm  also  believes  that 
jMU'tfolio  loans  made  by  small  creditors 
are  j)articidarly  likely  to  he  made 
re.sjjonsihly  and  to  he  affordable  for  the 
con.sumer  (iven  if  such  loans  exceed  the 
43  jjercent  threshold.  'I’he  Bureau 
therefore  believes  that  it  is  ajjjirojjriate 
to  j)r(;.sume  comjjliance  (wen  above  the 
43  jjercent  threshold  for  small  creditors 
who  m(!et  the  criteria  set  forth  in 
§  l()2(i. 43(e)(5).  The  Bureau  holiev{;s  that 
the  (liscij)line  imjjo.sed  when  small 
creditors  make  loans  that  tlxw  will  hold 
in  th(;ir  jxjrtfolio  is  suffici(!nt  to  jxotect 
consumers’  interests  in  this  regard. 
B(!cause  the  Buixxui  is  not  j)rojx)sing  a 
si)(»cific  limit  on  con.sumer  (l(;l)t-t()- 
income  ratio,  the  Bunnm  (hms  not 
h(!lieve  it  is  necessary  to  re(juire 
creditors  to  calculate  (hiht-lo-income 
ratio  in  accordance  with  a  jjarticular 
.standard  such  as  that  .set  forth  in 
aj)j)en(lix  Q.  The  Bur(!au  is  j)roj)()siug  to 
make  this  change  to  the  rule  j)ur.suant  to 
its  authority  lUKhir  TILA  section 
12‘.)(](h)(2)(vi)  to  (establish  guidelines  or 
nigulations  for  deht-to-income  ratio  with 
which  qualified  mortgages  must 
comjjly. 

The  Bureau  is  j)roj)osing  ten 
comments  to  clarify  the  requirements 
d(!.scrih(;d  in  jjiojjosed  ^  102(1. 43(e)(5). 
Frojjosed  comment  43(e)(5)-l  would 
ju'ovide  additional  guidance  nigarding 
the  requirement  to  c()mj)ly  with  the 
general  definition  of  a  (jualified 
mortgage  under  §  l()20.43(e)(2).  The 
j)r()j)o.se(l  comment  would  re.state  the 
ixigulatory  nxjuirenKmt  that  a  (:(n'ere(l 
transaction  mu.st  satisfy  the 
nujuinanents  of  the  §  1()20.43((!)(2) 
general  definition  of  (jualified  mortgage, 
(5xcej)t  with  r((gar(l  to  deht-to-income 
ratio,  to  he  a  (jualified  mortgage  under 
S  1020. 43(e)(5).  As  an  examj)le,  the 
jx'()j)o.se(l  comment  woidd  (!Xj)lain  that 
a  (jualified  mortgage  under 
§  1020. 43(e)(5)  may  not  have  a  loan  term 
in  excess  of  30  years  because  longer 
terms  are  j)rohihite(l  for  (jualified 
mortgag(;.s  under  §  l()20.43(e)(2)(ii).  As 
another  examj)le,  the  j)ro])o.s(;(l 
comment  would  exj)lain  that  a  (jualifi(ul 
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mortgage  under  1020. 43(e)(5)  may  not 
residt  in  a  lialloon  payment  Ijecau.se 
§  l()2(j.43(e)(2)(i)(C)  provide.s  that 
ciualilied  mortgages  may  not  liave 
l)alloon  payments  except  as  provided 
under  (^1020.43(11.  Mnally.  tlie 
jaopo.sed  comment  would  clarify  that  a 
covered  transaction  may  he  a  (jualified 
mortgage  under  (?  102().43(e)(5)  even 
though  the  consumer's  monthly  cleht-to- 
iucome  ratio  exceeds  43  percent, 

1020.43(e)(2)(vi)  notvvith.standiug. 

Projiosed  comment  43(e)(5)-2  would 
clarify  that  (?  1020. 43(e)(5)  does  not 
])rescrihe  a  specific  monthly  deht-to- 
income  ratio  with  whidi  creditors  mu.st 
comply.  Instead,  creditors  mu.st 
consider  a  consumer’s  deht-to-income 
ratio  or  residual  income  calculated 
generally  in  accordance  with 
§  1020.43(c)(7)  and  verify  the 
information  u.sed  to  calculate  the  deht- 
to-income  ratio  or  residual  income  in 
accordance  witli  (?  1020.43(c)(3)  and  (4). 
The  proposed  comment  won  Id  ex])lain 
that  (}  1020.43(c)(7)  refers  creditors  to 
(}  1020.43(c)(5)  for  instructions  on 
calculating  the  payment  on  the  covered 
transaction  and  that  (?  1020.43(c)(5) 
re(|uires  creditors  to  calculat(!  the 
payment  differently  than 
§  1020.43(e)(2)(iv).  The  proposed 
comment  would  clarify  that,  for 
purpo.ses  of  the  (pialified  mortgage 
definition  in  §  1020.43(e)(5),  creditors 
must  ha.se  their  calculation  of  the 
consumer’s  deht-to-income  ratio  or 
residual  income  on  the  j)ayment  on  the 
covered  transaction  calculated 
according  to  (?  1020.43(e)(2)(iv)  instead 
of  accorcling  to  §  1020.43(c)(5).  Finally, 
the  ])roj)osed  comment  would  clarify 
that  creditors  are  not  retjuired  to 
calculate  the  cousumer’s  monthly  deht- 
to-income  ratio  in  accordance  with 
appendix  Q  as  is  required  under  the 
general  definition  of  cjualified  mortgages 
hy  tj  1020.43(e)(2)(vi). 

Propo.sed  comment  43(e)(5)-3  would 
note  that  the  term  “forward 
commitment’’  is  sometimes  u.sed  to 
describe  a  situation  where  a  creditor 
originates  a  mortgage  loan  that  will  he 
transferred  or  sold  to  a  purchaser 
pursuant  to  an  agreement  that  has  been 
entered  into  at  or  before  the  time  the 
transaction  is  consummated.  The 
proposed  comment  would  clarify  that  a 
mortgage  that  will  he  accpiired  hy  a 
purchaser  jnirsuant  to  a  forward 
commitment  does  not  satisfy  the 
nupurements  of  §  l()2(j.43(e)(5).  whether 
the  forward  commitment  provides  for 
the  jmrcha.se  and  sale  of  the  sj)ecific 
transaction  or  for  the  j)urchase  and  sale 
of  tran.sactions  with  certain  ])rescrihed 
criteria  that  the  transaction  meets. 
However,  the  j)ro])osed  comment  also 
would  clarify  that  a  forward 


commitmeut  to  another  person  that  also 
meets  the  reijuirements  of 
§  1()2(i.43(e)(5)(i)(D)  is  |)ermitted.  The 
])ro])osed  comment  would  give  the 
following  exam|)le:  Assume  a  cnulitor 
that  is  eligible  to  make  (jualified 
mortgages  under  §  l()2(j.43(e)(5)  makes  a 
mortgage.  If  that  mortgage  meets  the 
|)urcha.se  criteria  of  an  investor  with 
which  the  cnulitor  has  an  agreement  to 
sell  such  loans  after  consummation, 
then  the  loan  does  not  meet  the 
definition  of  a  (jualified  mortgage  under 
§  l()2().43(e)(5).  Howev(;r,  if  the  investor 
nuiets  the  nujuirements  of 
(}  l()2().43(e)(5)(i)(D),  the  mortgage  will 
he  a  (jualified  mortgage  if  all  other 
ajjjjlicahle  criteria  akso  are  satisfied. 

Projuxsed  comment  43(e)(5)-4  woidd 
reiterate  that,  to  he  eligible  to  make 
(jualified  mortgages  under 
§  1020. 43(e)(5),  a  creditor  must  satisfy 
the  r(ujuirement.s  of 

U)20.35(h)(2)(iii)(B)  and  (C).  For  ease 
of  reference,  the  comment  woidd  state 
that  §  l()20.35(h)(2)(iii)(B)  requires  that, 
during  the  jireceding  calendar  year,  the 
creditor  and  its  affiliates  together 
originated  500  or  fewer  first-lien 
covered  transactions  and  that 
(}  1020.35(h)(2)(iii)((i)  nujuires  that,  as  of 
the  end  of  the  jiniceding  calendar  year, 
the  creditor  had  total  as.sets  of  less  than 
$2  billion,  adjusted  annually  for 
inflation. 

Projio.sed  comment  43(e)(5)-5  would 
clarify  that  creditors  generally  mu.st 
hold  a  loan  in  jiortfolio  to  maintain  the 
transaction’s  status  as  a  qualified 
mortgage  under  (?  1020.43(e)(5),  subject 
to  four  excejitions.  The  jirojiosed 
comment  would  clarify  that,  unless  one 
of  these  excejitions  ajijilies,  a  loan  is  no 
longer  a  (jualified  mortgage  under 
§  1020.43(e)(5)  once  legal  title  to  the 
debt  obligation  is  .sold,  assigned,  or 
otherwise  transferred  to  another  jierson. 
Accordingly,  unless  one  of  the 
excejitions  ajijjlies,  the  transferee  could 
not  benefit  from  the  jiresumjition  of 
comjdiance  for  qualified  mortgages 
under  §  1020.43(e)(1)  unle.ss  the  loan 
also  met  the  re(juirements  of  another 
(jualified  mortgage  definition,  l^rojiosed 
comment  43(e)(5)-0  would  clarify  that 
§  1020.43(e)(5)(ii)  ajijilies  not  only  to  an 
initial  sale,  assignment,  or  other  transfer 
hy  the  originating  creditor  hut  to 
suhse(juent  sales,  a.ssignments,  and 
other  transfers  as  well.  The  jirojxised 
comment  would  give  the  following 
examjile;  A.ssume  Creditor  A  originates 
a  qualified  mortgage  uuder 
§  1020.43(e)(5).  Six  months  after 
consummation.  Creditor  A  sells  the 
(jualified  mortgage  to  Creditor  B 
jnirsuant  to  §  1020.43(e)(5)(ii)(B)  and  the 
loan  retains  its  qualified  mortgage  status 
because  Oeditor  B  comjilies  with  the 


limits  on  asset  size  and  number  of 
transactions.  If  Creditor  B  sells  the 
(jualified  mortgage,  it  will  lose  its 
(jualified  mortgage  status  under 
§  1020.43(e)(5)  unless  the  sale  qualifies 
for  one  of  the  §  1020.43(e)(5)(ii) 
excejitions  for  sales  three  or  more  years 
after  consummation,  to  another 
(jualifying  institution,  as  re(iuire(l  hy 
sujiervi.sory  action,  or  jnirsuant  to  a 
merger  or  ac(iui.sition. 

I’rojiosed  comment  43(e)(5)-7  would 
clarify  that,  uuder  §  1020.43(e)(5)(ii)(A), 
if  a  (jualified  mortgage  under 
§  1020.43(e)(5)  is  sold,  a.ssigned,  or 
otherwise  transferred  three  years  or 
more  after  consummation,  the  loan 
retains  its  status  as  a  qualified  mortgage 
under  §  1020.43(e)(5)  following  the 
transfer,  The  jirojiosed  comment  would 
clarify  that  this  is  true  even  if  the 
transferee  is  not  itself  eligible  to 
originate  qualified  mortgages  under 
§  1020.43(e)(5).  The  jjrojiosed  comment 
would  clarify  that,  once  three  or  more 
years  after  consummation  have  jiassed, 
the  (jualified  mortgage  will  continue  to 
he  a  (jualified  mortgage  throughout  its 
life,  and  a  transferee,  and  any 
suhse(juent  transferees,  may  invoke  the 
jiresumjition  of  comjiliance  for  (jualified 
mortgages  under  tj  1020.43(e)(1). 

Projiosed  comment  43(e)(5)-8  would 
clarify  that,  under  §  1020.43(e)(5)(ii)(B), 
a  (jualified  mortgage  uuder 
§  1020.43(e)(5)  may  he  sold,  assigned,  or 
otherwi.se  transferred  at  any  time  to 
another  creditor  that  meets  the 
requirements  of  §  1020.43(e)(5)(v).  The 
jirojiosed  comment  would  note  that 
.section  S  1020.43(e)(5)(v)  requires  that  a 
creditor,  during  the  jireceding  calendar 
year,  originated  500  or  fewer  first-lien 
covered  transactions  and  had  total 
a.ssets  less  than  $2  billion  (adjusted  for 
inflation)  at  the  end  of  the  jireceding 
calendar  year.  The  juojxised  comment 
would  clarify  that  a  (jualified  mortgage 
under  §  1020.43(e)(5)  that  is  transferred 
to  a  creditor  that  meets  these  criteria 
would  retain  its  qualifi(xl  mortgage 
.status  even  if  it  is  transferred  less  than 
thr(x;  years  after  consummation. 

Projxised  comment  43(e)(5)-9  would 
clarify  that  §  1020.43(e)(5)(ii)(C) 
facilitates  sales  that  are  deemed 
n(x:es.sary  by  sujxirvisory  agencies  to 
revive  troubled  creditors  and  resolve 
faihul  creditors.  'I’lie  jnojiosed  comment 
would  note  that  this  section  jirovides 
that  a  (jualified  mortgage  under 
§  1020.43(e)(5)  retains  its  (jualified 
mortgage  status  if  it  is  sold,  a.ssigned,  or 
otherwise  transfernxl  to:  another  jxirson 
jxirsuant  to  a  cajiital  re.storation  jilan  or 
other  action  under  12  IJ.S.C.  18310;  the 
actions  or  instructions  of  any  jxirson 
acting  as  conservator,  receiver  or 
hankrujitcy  tru.stee;  an  order  of  a  State 
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or  FiMloral  government  agency  witli 
jurisdiction  to  examine  the  creditor 
pursuant  to  State  or  Federal  law;  or  an 
agriHunent  between  the  creditor  and 
such  an  agency.  The  j)roposed  comment 
woidd  clarify  that  a  (pialified  mortgage! 
under  l()2(i.43(e)(.'i)  that  is  sold, 
assigmul,  or  otherwise  transferred  under 
the.se  circumstances  retains  its  (jualified 
mortgage  status  regardless  of  how  long 
alter  consummation  it  is  sold  and 
nigardless  of  the  size  or  other 
characteristics  of  the  transferee.  The 
proj)osed  comment  also  would  clarify 
that  §  l()2(j.43(e)(5)(ii)((^)  does  not  ajjplv 
to  transfers  done  to  comply  with  a 
generallv  applicable  regulation  with 
future  effect  designed  to  implement, 
interpret,  or  prescribe  law  or  policy  in 
the  ah.sence  of  a  specific  order  by  or  a 
specific  agreement  with  a  governmental 
ag(!ncy  described  in 

§  l()2(i.43(e)(.'>)(ii](C)  mandating  the  sale 
of  one  or  more  qualifuid  mortgages 
under  §  l()2(i.43(e)(.'})  held  hv  the 
cniditor.  or  one  of  the  other 
cinaimstances  listed  in 
§  102(>.43(e)(r))(ii)(C).  As  an  example, 
the  proposed  comment  woidd  explain 
that  a  qualified  mortgage  under 
§  l()2().43(e)(5)  that  is  sold  pursuant  to 
a  capital  re.storation  plan  under  12 
l).S.(].  1831o  would  retain  its  status  as 
a  (lualified  mortgage  following  the  sale. 

1  lowever,  if  the  creditor  simply  chose  to 
sell  the  same  (pialified  mortgage  as  one 
way  to  comply  with  general  regulatory 
ca])ital  requirements  in  the  absence  of 
supervisory  action  or  agreement,  the 
mortgage  would  lose  its  .status  as  a 
(pialified  mortgage  following  the  sale 
unless  it  qualifies  under  another 
definition  of  (jualificHl  mortgage. 

Proposed  comment  43(e)(5)-10  would 
clarify  that  a  qualified  mortgage  under 
§  102(i.43(e)(5)  retains  its  (pialified 
mortgage  status  if  a  creditor  merges 
with,  is  acipiired  by,  or  acipiirijs  another 
person  regardless  of  whether  the 
creditor  or  its  succe.ssor  is  eligible  to 
originate  new  (pialified  mortgages  under 
l()2(i.43(e)(.'i)  aft(!r  the  merger  or 
acipiisition.  Howiwer.  the  proposed 
comnnmt  also  would  clarifv  that  the 
creditor  or  its  suceijssor  can  originate 
new  (pialified  mortgagijs  under 
§  1()2(i.43(e)(.5)  aft(!r  the  merger  or 
acquisition  only  if  the  creditor  or  its 
successor  compli(!s  with  all  of  the 
reipiirements  of  §  lt)2(i.43(e)(.'i)  at  that 
time.  The  proposed  comment  would 
provide  the  following  example:  Assume 
a  creditor  that  originates  250  covered 
transactions  (!ach  year  and  originates 
(jualified  mortgages  under 
S  102(i.43(e)(5)  is  ac(piire(l  hv  a  larger 
creditor  that  originates  10.000  covered 
transactions  (iach  year.  Following  the 


ac(piisiti(m,  the  small  creditor  would  no 
longer  he  able  to  originate 
§  1020.43(e)(5)  (pialified  mortgages 
Ixicause,  together  with  its  affiliates,  it 
would  originate  more  than  500  covered 
transactions  each  year.  However,  the 
1020.43(e)(5)  (pialified  mortgages 
originated  by  the  small  creditor  hefoie 
the  acijuisition  would  retain  their 
(pialified  mortgage  status. 

For  tlie  rea.sons  stated  above,  the 
Bureau  believes  that  the  projiosed 
amendments  are  authorized  by  'flf  A 
S(!ctions  105(a)  and  1 20(^h)(3j(B)(i) 
because  they  are  necessary  to  (insure 
that  resjionsihle,  affordable  mortgage 
credit  remains  available  to  consumers 
and  because  they  are  consist (mt  with  the 
])iirposes  of  TILA  generally  and  TILA 
section  129(].  regarding  rejiayment 
ability,  specifically. 

The  Bureau  .solicits  comment  on  the 
proposed  ajijnoach  to  small  creditor 
])()rt folio  loans  generally  and  aLso  on 
s(!veral  sjiecific  issues.  First,  the  Bureau 
solicits  comment  on  whether  non- 
conforming  mortgage  credit  is  likely  to 
he  unavailable  under  the  current  rule 
and  wh(!ther  amending  the  rule  as 
projio.sed  would  ensure  that  such  credit 
is  made  available  in  a  responsible, 
affordahh!  way. 

Second,  the  Bureau  .solicits  comment 
on  the  following  issiuis  relating  to  the 
criteria  describing  small  creditors: 
Whether  the  Biinxni  should  adopt 
criteria  consistent  with  those  ii.sed  in 
S  l()2().35(l))  and  in  the  ??  l()2(i.43(f) 
definition  of  (jualified  mortgages  which 
aj)j)li(!.s  to  certain  balloon  loans  made  hv 
small  creditors  ojierating  jinulominantly 
in  rural  and  underserved  areas;  wliether 
the  jirojKi.sed  S2  liillion  a.sset  threshold 
is  ajijji'ojiriate  and  whether  the 
threshold  should  he  higher  or  lower: 
and  whether  to  include  a  limitation  on 
the  number  of  first-lien  covered 
tran.sactions  (extended  by  the  creditor 
and  its  affiliates  and,  if  so.  whiither  the 
jirojiosed  500  transaction  limit  is 
ajijirojiriate. 

Third,  the  Bureau  solicits  comnumt 
regarding  tlie  nujuirement  that  loans  he 
held  in  jKirtfolio  generallv,  including 
wh(!ther  the  jnojiosed  ex(!mj)ti()n.s  are 
ajijiropriate  and  whether  other  criteria, 
guidance,  or  exemjitions  should  he 
included  regarding  the  nujuirement  to 
hold  loans  in  jiortfolio,  either  in  lien  of 
or  in  addition  to  those  included  in  the 
jn'ojiosal. 

Fourth,  the  Bureau  solicits  comment 
on  th(!  loan  hxiture  and  underwriting 
r(!(jnirement.s  with  which  (jualified 
mortgages  under  jirojiosed 

1020.43(e)(5)  would  have  to  comjily. 
The  Bureau  solicits  comment  on 
whether  (jualified  mortgages  under 
projiosed  §  1020.43(e)(5)  should  lie 


exemjit  from  additional  jirovisions  of 
§  1020.43(e)(2)  and  or  should  he  subject 
to  any  other  loan  feature  or 
underwriting  nujuirements,  either  in 
lien  of  or  in  addition  to  those  j)roj)o.s(!(l. 

In  jiarticular.  the  Buniau  solicits 
comment  on  whether  these  (jualified 
mortgages  should  he  exemjit  from  the 
nujuirement  to  consider  deht-to-inconie 
ratio  calculated  according  to  ajijiendix 
Qand  the  jirohihition  on  deht-to-income 
ratios  in  exce.ss  of  43  jiercent  and 
whether  other  re(piirement.s  related  to 
deht-to-income  ratio  or  residual  income 
should  he  jirovided,  either  in  lieu  of  or 
in  addition  to  those  jnojKised. 

Finally,  the  Bureau  solicits  comment 
on  the  following  issue.  The  jirojiosal 
would  jirovide  different  legal  status  to 
loans  with  identical  terms  because  the 
creditor  is  small  and  intends  to  hold  the 
loan  in  jiortfolio.  As  di.sciissed  above, 
the  Biinuiu  heli(!ve.s  that  the  size  of  and 
relationshiji  lending  model  emjiloyed 
by  small  creditors  may  jirovide 
significant  assurances  that  the  mortgage 
credit  tlnw  extend  will  he  nisjionsihle 
and  affordable.  However,  to  the  (!xtent 
that  consumers  may  have  a  choice  of 
creditors,  some  of  whom  an:  not  small, 
it  is  not  clear  that  consumers  shojijiing 
for  mortgage  loans  would  he  aware  that 
their  choice  of  creditor  could 
significantly  imjiact  their  higal  rights. 
The  Bureau  solicits  comment  on  the 
extent  and  significance  of  this  risk 
generally.  Sjiecifically,  the  Bureau 
.solicits  comment  on  whether  con.sumers 
who  obtain  small  ciuulitor  jiortfolio 
loans  likely  could  have  obtained  credit 
from  other  sources  and  on  the  (ixtimt  to 
which  a  consumer  who  obtains  a 
Jiortfolio  loan  from  a  small  creditor 
would  he  disadvantaged  by  the  inability 
to  make  an  affirmative  claim  of 
noncomjiliance  with  the  ahility-to-rejiay 
rul(!.s  or  to  assert  noncomjiliance  in  a 
foreclosure  action. 

43(f)  Balloon-Payment  Qualified 
Mortgages  Made  by  Certain  Creditors 

Section  1028. 43(f)  jir()vi(l(!.s  that 
certain  balloon  loans  made  and  held  in 
Jiortfolio  by  certain  .small  creditors  are 
(jualified  mortgages.  As  discus.sed  above 
in  the  section-hv-section  analysis  of 
(j  l()2().43(e)(5).  the  Bureau  believes  that 
it  may  he  imjiortant  to  jire.serve 
consistency  among  (j  1028. 43(e)(5)  and 
(f)  and  1()28. 35(h)(2).  The  Bureau  is 
not  jirojiosing  .sjiecific  amendments  to 
S  1028.43(0  Inicause  §  1028.43(e)(5)  as 
jirojiosed  is  consistent  with  existing 
§1028.43(0.  H(iw(!ver,  if  §  1028.43(e)(5) 
is  adojited  with  significant  chang(!s.  the 
Bureau  will  consider  and  may  adojit 
jiarallel  amendments  to  §  1028.43(0  in 
its  final  rule. 
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The  Bureau  solicits  comment  on  the 
advantages  and  disadvantages  of 
maintaining  consistency  between 
§  1()2(). 35(h)(2)  and  S  1 020. 43(e)(5)  and 
(fl  generally  and  on  whether  the  Bunian 
should  make  conforming  changes  to 
§1025.43(11  if  necessary  to  maintain 
consistencv  with  sj)ecific  provisions  of 
§  1020.43(e)(5). 

4:i(g)  Prapaynwnt  Pt^nallies 

The  Bureau  pro])oses  to  make  a 
conforming  amendment  to  §  1020.43(g) 
to  include  a  reference  to  §  1020.43(e)(5). 
as  de.scrihed  in  the  sec:tion-hy-section 
analysis  of  projiosed  §  1020.43(e)(5), 
above. 

VI.  Section  lU22(h)(2)  of  the  Dodd- 
Frank  Act 

In  developing  the  final  rule,  the 
Bureau  has  considered  jjotential 
Ixmefits,  costs,  and  imjjacts.’-'-'  In 
addition,  the  Bureau  has  consulted,  or 
offered  to  consult  with,  the  prudential 
regulators,  SEC.  HUD,  FHFA,  the 
Federal  Trade  Commission,  and  the 
De])artment  of  the  Treasurv,  including 
regarding  consistency  with  any 
])rndential,  market,  or  systemic 
objectives  administered  by  such 
agencies.  'I’he  Bureau  also  held 
distaissions  with  or  .solicited  feedback 
from  the  United  States  De])artment  of 
Agriculture,  Rural  Housing  .Service,  the 
Federal  Housing  Administration,  and 
the  Department  of  Veterans  Affairs 
regarding  the  ])otential  impacts  of  the 
final  rule  on  those  entities’  loan 
programs. 

This  proposal  is  related  to  a  final  rule 
published  elsewhere  in  today’s  Federal 
Register  (2013  ATR  Final  Rule).  The 
2013  ATR  Final  Rule  imjjlements 
sections  1411, 1412,  and  1414  of  the 
Dodd-Frank  Wall  .Street  Reform  and 
Consumer  Protection  Act  (the  Dodd- 
Frank  Act),  which  creates  new  'FILA 
section  129C.  Among  other  things,  the 
Doild-Frank  Act  requires  creditors  to 
mak(!  a  reasonable,  good  faith 
determination  of  a  consumer’s  ahilitv  to 
rejjay  any  consumer  credit  transaction 
secured  by  a  dwelling  (excluding  an 
open-end  credit  jdan,  timeshare  plan, 
rev(irse  mortgage,  or  temjjorary  loan) 
and  establishes  certain  ])rotections  from 
liability  under  this  re(|uirement  for 
“(] ua  1  i fi ed  mort gages . ’ ’ 


'■‘‘'.Spiicilicnllv.  suction  1()22{I))(2)(A)  ol  the; 
I)o(l(l-Friink  Act  calls  tor  tlio  Huroaii  to  consi(l(!r  the; 
potential  beneHts  and  costs  ol  a  regulation  to 
consumers  ami  covered  pciisons.  including  the 
potential  rialuction  ot  acc(!ss  bv  consumers  to 
consumer  linancial  products  or  services;  the  impact 
on  depository  institutions  and  credit  unions  with 
.SIO  billion  or  less  in  total  assets  as  d(!scribed  in 
section  102()  of  the  Dodd-Frank  Act;  and  tlu;  impact 
on  consumers  in  rural  areas. 


The  Bureau  i.s  jnopo.sing  certain 
amendment.s  to  the  final  rule 
imjdementing  these  requiniinents, 
including  exemptions  for  certain 
nonprofit  creditors  and  certain 
homeownership  stabilization  programs 
and  <m  additional  definition  of  a 
(pialified  mortgage  for  certain  loans 
made  and  held  in  portfolio  by  small 
creditors.  The  Buntau  is  also  seeking 
feedback  on  whether  additional 
clarification  is  needed  regarding  the 
inclusion  of  loan  originator 
compen.sation  in  the  points  and  fees 
calculation. 

The  projjo.sed  exemptions  for  certain 
nonprofit  creditors  and  certain 
homeownershi])  stabilization  programs 
include  exemptions  for  various 
extensions  of  credit  from  the  ahilitv-to- 
rejjay  requirements.  These  exemjjtions 
include;  extensions  of  credit  made 
pursuant  to  programs  admini.stered  by 
1 IFA;  extensions  of  credit  made  by 
certain  tyjjes  of  nonprofit  creditors 
including  creditors  designated  by  the 
Treasurv  De])artment  as  Community 
Development  Financial  Institutions  and 
creditors  designated  by  the  Dejjartment 
of  Housing  and  Urban  Development  as 
either  a  Community  Housing 
Develo])ment  Organization  or  a 
Down])ayment  Assistance  Provider  of 
.Secondary  Financing;  extensions  of 
credit  by  certain  creditors  designated  as 
nonj)rofil  organizations  under  .section 
5()l(c)(3)  of  tile  Internal  Revenue  (kide 
that  provide  credit  to  EMI  borrowers; 
extensions  of  credit  made  pursuant  to 
an  Emergency  Economic  .Stabilization 
Act  program,  such  as  extensions  of 
credit  made  pursuant  to  a  State  HHF 
program;  refinancings  that  are  eligible  to 
be  insured,  guaranteed,  or  made 
jiursuant  to  a  program  administered  by 
the  PTideral  Housing  Administration, 
LI.S.  Department  of  Veterans  Affairs,  or 
the  lE.S.  Dejiartment  of  Agriculture  for 
a  limited  period  of  time;  and  certain 
refinancings  eligible  to  he  purchased  or 
guaranteed  by  Fannie  Mae  or  F’reddie 
Mac  pursuant  to  an  eligible  targeted 
refinancing  program. 

The  jiropo.seci  additional  definition  of 
a  (]ualified  mortgage  includes  certain 
loans  originated  by  creditors  that  have 
total  assets  of  .$2  billion  or  le.ss  at  the 
end  of  the  jirevious  calendar  year;  and 
that,  together  with  all  affiliates, 
originated  500  or  fewer  first-lien 
covered  transactions  during  the 
jirevions  calendar  year.  Loans  held  in 
portfolio  by  these  creditors  that  conform 
to  all  of  the  re(purements  under  the 
general  definition  of  a  (pialified 
mortgage  excejit  the  43  percent  limit  on 
monthly  deht-to-income  ratio,  and  that 
iiKiet  the  documentation  and 
verification  re(piirements  for  (pialified 


mortgages  under  the  general  standard, 
would  he  considered  qualified 
mortgages.  Qualified  mortgages  under 
this  jirojKi.sed  definition  would  he 
jirovided  either  a  conclusive  or 
rebuttable  ])resumption  of  comjiliance 
with  the  reipiirement  that  creditors 
make  a  rea.sonahle,  good  faith 
determination  of  a  consumer’s  ability  to 
repay  before  originating  a  mortgage 
loan. 

'I’he  Bureau  also  i.s  proposing  to  allow 
small  creditors  to  charge  a  higher 
annual  jiercentage  rate  for  first-lien 
qualified  mortgages  in  the  jirojiosed 
new  category  and  still  benefit  from  a 
conclusive  presumption  of  conqiliaiKie 
or  “safe  harbor.’’  Under  the  existing 
rules,  first-lien  qualified  mortgages  with 
an  annual  percentage  rate  less  than  or 
(xpial  to  the  average  jirime  offer  rate 
pins  1.5  j)ercentage  points  and 
subordinate-lien  qualified  mortgages 
with  an  annual  percentage  rate  le.ss  than 
or  equal  to  the  average  j)rime  offer  rate 
plus  3.5  percentage  points  are  within 
the  safe  harbor.  A  (pialified  mortgage  in 
the  jiroposed  new  cat(!g()rv  would  he 
conclusively  jjresumed  to  comply  if  the 
annual  jiercentage  rate  is  (upial  to  or  less 
than  the  average  jnime  offer  rate  plus 
3.5  percentage  |)oint.s  for  both  first-lien 
and  subordinate-lien  loans. 

’I’he  Bureau  also  is  jiroposing  to  allow 
.small  creditors  operating  predominantly 
in  rural  or  underserved  areas  to  offer 
first-lien  balloon  loans  with  a  higher 
annual  percentage  rate  and  still  benefit 
from  a  conclusive  pnisumption  of 
compliance  with  the  ahility-to-re])ay 
ruhis  or  “.safe  harbor.”  The  Bur(!au’.s 
current  rule  j)r()vi(l(;s  that  certain 
balloon  loans  made  by  small  creditors 
ojierating  pnidominantly  in  rural  or 
underserved  anxjs  are  (pialified 
mortgages.  Under  the  existing  ruhis, 
first-lien  qualified  mortgagi^s  with  an 
annual  jiercentage  rate  le.ss  than  or 
equal  to  the  average  jirime  offer  rate 
])lus  1.5  percentage  jioints  and 
subordinate-lien  qualified  mortgages 
with  an  annual  jiercentage  rate  less  than 
or  equal  to  the  average  prime  offer  rate 
j)lus  3.5  percentage  points  are  within 
the  safe  harbor.  Qualified  mortgages 
with  annual  jiercentage  rates  above 
the.se  thresholds  are  presumed  to 
comply  with  the  ahility-to-repay  rules, 
hut  a  consumer  could  rebut  that 
])re.su  nipt  ion  under  certain 
circumstances. 

The  proposal  also  jirovides  two 
alternative  comments  regarding  the 
provisions  of  the  2013  ATR  Final  Rule 
regarding  the  inclusion  of  loan 
originator  compen.sation  in  the 
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calculation  of  points  and  fees.'-"'  'rhe 
analysis  generally  examines  the 
henefits,  costs  and  impacts  of  the 
proposed  ])rovisions  against  the  baseline 
of  the  jannary  2013  ATR  Ride  jinhlished 
elsewhere  in  today’s  Federal  Register. 
This  ha.seline  focn.ses  the  discussion  of 
henefits.  costs  and  impacts  on  the 
incremental  effect  of  this  rnlemaking  on 
the  mortgage  market. 

The  analysis  in  this  .section  relies  on 
data  that  the  Bureau  have  obtained, 
outreach  to  indn.strv  and  other  members 
of  the  public,  and  tlie  record  established 
hy  the  Board  and  Bureau  during  the 
development  of  the  2013  ATR  Final 
Rule.  However,  the  Bureau  notes  that  for 
.some  analyses,  there  are  limited  data 
available  with  which  to  (jnantify  the 
potential  costs,  benefits,  and  impacts  of 
the  projiosal.  Still,  general  economic 
principles  together  with  the  limited  data 
that  are  available  provide  insight  into 
the  henefits.  co.sts.  and  impacts  and 
where  relevant,  the  analysis  provides  a 
(inalitative  discn.ssion  of  the  benefits, 
co.sts,  and  impacts  of  the  final  ride. 

The  Bureau  will  further  consider  the 
benefits,  costs  and  imjiacts  of  the 
])roj)o.sed  provisions  and  asks  intere.sted 
parties  to  jirovide  general  information, 
data,  and  research  results  on  potential 
effects  on  the  mortgage  loans  affected  by 
the  projjosed  exemptions  and 
extensions  of  qualified  mortgage  status, 
the  current  underwriting  practices  of 
entities  covered  by  these  jnovisions  and 
other  information  that  may  inform  the 
analysis  of  the  benefits,  co.sts,  and 
imjiacts  of  the.se  projiosals. 

A.  Potf^ntidl  Bdiwfits  and  Costs  to 
(A)nsiinwrs  and  Covered  Parsons 

1.  Exemptions  From  Ability-to-Rejiay 
Rixpiirements 

As  de.scribed  in  the  Section  1022 
Analysis  of  the  2013  ATR  ride 
published  elsewhere  in  todav’s  Federal 
Register,  there  are  a  number  of 
situations  where  lenders  may  engage  in 
lending  with  too  little  regard  for  the 
borrower’s  ability  to  repav.  The  2013 
Final  ATR  Rule  is  designed  to  minimize 
such  activity  by  ensuring  jiroper 
documentation  and  verification  related 
to  extensions  of  cnulit  and  by  requiring 
consideration  of  a  number  of  factors 
including  the  consumer’s  deht-to- 
income  ratio  and  credit  hi.story.  Lenders 
who  fail  to  follow  the.se  requirements,  or 


'■“‘.Soclion  1022  inquires  considcratidii  ol  lienelits 
iiiul  costs  of  iiureau  rules  issued  under  tlie  Federal 
consumer  Unancial  laws  to  consumers  and  covered 
persons.  Men;,  the  Hunsni  discusses  the  himidits 
and  costs  of  comnumtary  provisions  to  lietter  inform 
the  puhlic  and  its  rulemaking.  The  Bureau  reserves 
discnition  in  tlu!  c;as(!  of  each  rule  whether  to 
discu.ss  henefits  and  costs  of  such  cominentarv 
provisions. 


who  oxtond  criulit  without  a 
“roasonabli:  and  good  faith 
ilotormination”  of  the  borrowor’.s  ability 
to  repay,  arc  siihjoct  to  liability,  rho 
pro])o.sod  oxomjftions  from  the  ability- 
to-riipay  iTKpiiromont.s  arc  designed  to 
eliminate  the.se  requirements  and 
thereby  to  limit  lenders’  costs  and 
protect  credit  availability  in  carefully 
defined  circumstances,  namely 
jirograms  that  have  betai  developed  to 
serve  consumers  and  that  assess 
repayment  ability  in  ways  that  do  not 
necessarily  conqiort  with  the 
reipiirements  of  the  Act  and  the  final 
ride. 

As  described  earlier,  mortgage  lending 
by  commnnity-foensed  lending 
jirograms.  State  housing  finance 
agencies,  and  not-for  jirofit 
organizations  varies  widely  in  the  form 
of  financing,  the  jirodncts  offered  and 
the  jirecise  nature  of  underwriting.  In 
particular,  the  Bureau  understands  that 
many  of  these  lenders  do  not  use 
documentation  and  verification 
procedures  closely  aligned  with  the 
requirements  of  the  2013  ATR  rule  or 
consider  all  of  the  underwriting  factors 
specified  in  the  rule.  The  biauTits  of  the 
proposed  rule  derive  from  eliminating 
the  co.sts  of  imiiosing  th(!se 
re(|uirements  on  these  jiarticular 
extensions  of  credits  and  assuring  that 
credit  remains  available  through  these 
programs  without  regard  to  the  rule’s 
underwriting  factors.  Access  to  credit 
may  be  a  specific  concern  for  the 
pojndations  generally  served  hy  these 
lenders  and  jirograms. 

As  ex])lained  in  the  2013  ATR  Final 
Rule,  in  general,  consumers  and  others 
could  be  harmed  by  this  action  as  it 
removes  particular  consumer 
protections  and  could  allow  some 
deleterious  lending  to  occur.  However, 
in  all  of  the  cases  di.scu.s.sed  above,  the 
Bureau  believes,  subject  to  ]niblic 
comment,  that  the  community-focused 
mission  of  the  creditor  organizations 
and  the  close  interaction  between 
lenders  and  borrowers  should  mitigate 
any  potential  harms  to  borrowers  and 
anv  costs  from  the  rule. 

ilata  regarding  the  exact  .scojie  of 
lending  through  these  channels  are 
limited  as  are  data  regarding  the 
performance  ofthe.se  loans.  There  are  .'ll 
.State  Housing  F'inance  Agencies  and 
a|)proximately  1, ()()()  {niF’ls,  02  percent 
of  which  are  classified  as  (lommunity 
Develojnnent  (CD)  Loan  F’ends,  22 
jiercent  as  (33  Oedit  Unions,  while  the 
rest  are  (33  Banks,  Thrifts,  or  (33 
Venture  C,apital  F'unds.’’’'  There  are  233 
non|3rofit  agencies  and  nonprofit 
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instrumentalities  of  government  in  the 
U..S.  that  are  authorized  to  jnovide 
secondary  financing,'-*-  207  creditors 
certified  by  HUD  as  Community 
Housing  Development  Organizations 
((31D()s)  in  connection  with  HDD’s 
HOME  Investment  Fartnership 
Frogram,'-**  and  231  organizations 
certified  as  Downpayment  Assistance 
through  .Secondary  F’inancing 
Froviders. '■*■*  A  comprehensive  li.st  of 
these  institutions  is  not  available; 
however  the  Bureau  believes  that  there 
may  he  substantial  overlaj)  among  the.se 
institutions.  The  Bureau  seeks 
information  on  the  quantity  and  types  of 
credit  extended  by  each  of  these  types 
of  organizations. 

The  number  or  volume  of  loans  made 
by  these  in.stitutions  is  limited.  I’here  is 
some  data  suggesting  that  SHFA  bonds 
funded  apjnoximately  (i7,()()()  loans  in 
2010  with  a  value  of  just  over  .$8  billion. 
Data  regarding  CDFIs  indicate  that  the.se 
institutions  funded  just  under  .$4  billion 
in  loans,  however  data  on  the  type  of 
housing  supported  is  unavailable. 
Lending  at  CHD(3s  totahul  .$04  million 
in  2011  with  ju.st  under  .'iOO  loans. 

The  exemption  in  the  propo.sed  rule 
for  certain  .streamlined  refinance 
])rograms  offers  benefits  to  consumers. 
criMlitors  and  others  to  the  extent  that 
any  impediments  to  refinancings  are 
removed.  .Some  streamlined  refinance 
programs  are  aimed  at  efficiently 
extending  mortgage  credit  to  enable 
current  borrowers  to  obtain  more 
affordable  mortgages.  Many  of  these 
borrowers  cannot  afford  their  mortgage 
payments  and/or  are  underwater  and 
unable  to  obtain  refinancing.  Frograms 
that  help  with  refinances  can  aid  these 
borrowers,  their  communities  and  the 
broader  recovery.  To  the  extent  that 
these  refinance  j^rograms  have 
documentation  and  underwriting 
requirements  that  do  not  align  with  the 
reijuirements  of  the  2013  A’FR  Final 
Rule,  conqjliance  with  that  rule  could 
harm  lending  activity;  the  exemjitions 
in  the  proposed  rule  should  remove  any 
jiossibie  impediments.  'I’he  limitation  of 
the  exemption  to  government  or  (LSE 
sponsored  streamlined  refinance 
programs  limits  the  ri.sk  to  borrowers 
from  removal  of  some  of  the  protections 
in  the  final  rule. 

Frograms  established  under  MHA 
inqiacted  hy  the  jnojjo.sed  rule  ajipear  to 
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have  made  rouglily  (>7,000  loans 
l)et\veen  October  2011  and  2012; 
volume  was  similar  under  the  HHF 
program  initiated  by  Treasury. 

Available  data  indicate  that  rougblv 
312,000  loans  were  made  in  2011  under 
targeted  refinance  programs  at  FllA 
(similar  data  for  VA  and  USDA  loans  are 
not  available). There  were  just  over 
400,000  loans  i.ssued  under  HARP  in 
2011  and  the  Bureau  understands  that 
volume  has  ri.sen  considerably  in 
2012. '•*"  The  Bureau  intends  to  seek 
detailed  information  on  each  of  the 
government  jjrograms  including  loan 
volumes,  cbaracteri.stics  and 
pcirformance. 

2.  Extension  of  (pialified  mortgage  .status 

The  benefits  to  covered  persons  from 
(!xtending  (pialified  mortgage  status  to 
certain  loans  made  by  smaller  creditors 
and  held  on  j>ortfolio  also  derive  from 
limiting  the  potential  co.sts  of  these 
loans.  By  granting  creditors  that  cpialify 
under  the  projjosed  (pialified  mortgage 
category  a  conclusive  or  rebuttable 
presnmjition  of  comjiliance  with  the 
ability-to-rej>ay  provisions,  the  ])ro])()sal 
would  limit  the  legal  liability  oftbe.se 
creditors  and  most  exjiected  litigation 
costs.  These  creditors  may  al.so  benefit 
from  a  reduction  in  some 
documentation  and  verification  costs  as 
explained  in  the  2013  ATR  Final  rule. 
These  cost  reductions  in  turn  could 
enbauce  the  willingness  of  such 
creditors  to  make  these  loans  or  reduce 
the  amount  the  creditors  would 
otberwi.se  charge  for  these  loans. The 
costs  to  consumers  of  the  projxised  rule 
derive  from  the  related  reduction  in 
consumer  jirotection  for  the  borrower  as 
borrowers  at  these  institutions  will  have 
less  recourse  in  the  instances  where  the 
creditor  did,  in  fact,  offer  the  mortgage 
without  reaching  a  ‘reasonable  and  good 
faith’  belief  in  the  borrower's  ability-to- 
rejiay.  There  is  also  the  potential  for  the 
broader  costs  that  can  result  from 
additional  lending  made  without 
a(le(iuate  consideration  of  the 

liicliulos  loiiiis  iiiiuli!  imdor  .Siicoiid  Lion 
Modiliciition  l’ro}>ram  (2MP)  Activity  and  tIAMi’ 
I’rincipal  Ri!diK:tion  Altornativo.  .Soo  Octohor  2012 
Makiii”  Homo  AiTordalilo  Roport. 

Kiguri^s  rotloct  dillonnico.s  in  outstanding  loans 
across  all  stales  from  201 IQH  to  2012Q;i  for  most 
.slates,  or  laliwl  yearly  figures  where  these  were  not 
available.  Sea  litlp://i\  \\  n  .lra(isim  .<i()v/inili<ilivas/ 
finimci(il-sl(il>ililv/T/\  IU’-Pr()<>r(ims/h<>usin"/Piiga!i/ 
Pvngnnu-Doaiummts.dspx. 

http:/ /portal. hud. gov/ Innipoi'tal/documanis/ 
hii(kinc?kl=lhamktq2  201 2.pdf. 
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12%20Pali%20Raport.pdf. 

'••'’To  the  exIiMil  that  the  cost  advantage;  is 
material,  this  provision  could  give  some  smaller 
institutions  a  slight  advantage  over  lenders  not 
eligible  to  make  qualified  mortgages  using  this 
definition. 


borrower’s  ability  to  repay  as  discussed 
in  the  Section  1022  analysis  of  the  2013 
Final  ATR  rule. 

Given  the  lower  default  and 
(lelimjiKiiicy  rates  at  these  smaller 
comnumity  focused  institutions,  the 
avoided  costs  related  to  liability  and 
litigation  are  likely  small.  However,  the 
lower  default  and  deliiKpiency  rates  at 
these  institutions,  the  relationship 
lending  that  they  engage  in.  and 
restrictions  on  reselling  the  loans  on  the 
secondary  market,  together  imply  that 
the  risk  of  consumer  harm  (and 
therefore  the  costs  of  this  proposal)  and 
also  very  small. '  The  impacts  of  this 
projiosal  are  generally  exjiected  to  be 
limited. 

Based  on  data  from  201 1 ,  roughly 
9,200  institutions  with  approximatelv 
4,‘>0,000  loans  on  portfolio  are  likely  to 
be  effected  by  this  provision.''*'  Ba.sed 
on  the  Bureau’s  estimates,  on  average, 
10.7  percent  of  portfolio  loans  at  these 
institutions  are  estimated  to  have  a  DTI 
ratio  above  43%.  F’or  the  subset  of  the.se 
loans  that  al.so  do  not  contain  any  of  the 
prohibited  features  for  (jualified 
mortgages,  the  jirojiosed  rule  removes 
the  ability-to-rej)ay  liability  and  grants 
the  creditor  a  conclusive  or  rebuttable 
presumption  of  compliance.  The  Bureau 
is  unable  to  estimate  the  jiercentage  of 
these  loans  that  would  not  (pialify  for 
the  temporary  expansion  of  the 
(jualified  mortgage  definition  in  the 
final  rule. 

Similar  tradeoffs  are  involved  in  the 
jiroposal  to  rai.se  the  threshold  from  !..'> 
percimtage  ])()int.s  above  AROR  to  3. ,5 
percentage  points  above  ABCIR  for  fir.st 
lien  mortgages  originated  and  held  by 

''’•’llic  possihilitv  Ihiit  small  creditors  qunliiViug 
lor  this  uxcmpliou  can  make  certain  mortgag(;s  as 
qualified  mortgages,  while  their  larger  com|)elitors 
can  only  make  these  loans  sul)ji;cl  to  the  ahilily-lo- 
pay  provisions,  may  allow  them  to  oiler  these  loans 
at  lower  rates.  However,  as  discu.sseil  in  the  201.'i 
ATR  Final  Rule  puhlishc;d  elsewhere  in  today's 
Federal  Register,  anv  effects  on  pricing  are  likelv 
to  Ik;  small. 

The  estimates  in  this  analysis  an;  has(;d  upon 
data  and  statistical  analyses  pi;rformi;d  by  the 
Bur(;au.  To  (;stimate  counts  and  prop(;rties  of 
mortgag(;s  for  (;ntiti(;s  that  do  not  re))ort  und(;r 
HMHA.  the  Bureau  has  matched  ilMDA  data  to  (iail 
R(;port  data  and  MHR  data  and  has  statistically 
|)rojecti;d  estimated  loan  counts  for  those 
di;|)ository  institutions  that  do  not  report  these  data 
either  under  HMHA  or  on  the  NHILX  call  r(;port. 
The  Bur(;au  has  projected  originations  of  higher- 
priced  mortgage  loans  for  depositories  that  do  not 
r(;port  HMHA  in  a  similar  fashion.  l’hi;s(; 
proj(;ctions  use  Poisson  r(;gressions  that  (;stiniate 
loan  volumes  as  a  function  of  an  institution's  total 
ass<;ts.  emplovmi;nt.  mortgage  holdings  and 
g(;ographic  pr(;s(;nce.  Neith(;r  HMHA  nor  the  Call 
Ri;i)orl  flala  have  loan  h;vel  estimates  of  the  H  l'I.  I'o 
estimate  thes;;  figures,  the  Bur(;au  has  match(;d  the 
HMHA  data  to  data  on  the  HLP  ilataset  provid(;d  by 
the  FHFA.  I'his  allows  estimation  of  coefficients  in 
a  prohit  model  to  jirodict  HTI  using  loan  amount, 
income  anti  other  variables.  This  model  is  then 
used  to  estimate  H  TI  for  loans  in  HMHA. 


those  iu.stitutions  and  for  the  (pialified 
balloon  mortgages  made  bv  institutions 
predominantly  operating  in  rural  or 
underserved  areas.  For  loans  in  this 
APR  hand,  including  those  with  a  DTI 
ratio  below  43  that  are  alrttady  (pialified 
mortgages  and  tho.se  with  a  DTI  ratio 
above  43  percent  that  would  be  defined 
as  (pialified  mortgages  under  this 
projiosal,  the  pntsumption  of 
compliance  with  the  ability-to-repay 
re(]uirements  would  be  strengthened. 

The  Bureau  estimates  that  roughly  8-10 
percent  of  portfolio  loans  at  these 
institutions  are  likely  to  be  affected  bv 
this  change.  Strengthening  the 
liresuinjition  of  compliance  for  the.se 
loans  will  benefit  consumers  and/or 
covered  persons  to  the  extent  doing  so 
improves  credit  access  or  reduces  costs. 
Strengthening  the  presumption  will 
have  a  cost  to  consumers  to  the  extent 
consumers  who  are  unable  to  afford 
their  mortgage  and  would  otherwise  be 
able  to  make  out  a  claim  and  recover 
their  losses  would  be  unable  to  do  so. 

3.  Proposed  Ckmunents  Regarding  Points 
and  Fees  Calculation 

As  discu.ssed  in  detail  above,  the 
propo.sal  provides  two  alternative 
comments  of  the  provisions  in  the  rule 
ntgarding  the  treatment  of  comjien.sation 
paid  to  a  mortgage  originator  in  the 
calculation  of  points  and  fees.  One 
would  ex])licitly  preclude  offsetting, 
while  the  other  would  allow  creditors  to 
offset  the  amount  of  loan  originator 
compensation  by  the  amount  of  finance 
charges  jiaid  by  the  consumer.  The 
Bureau  is  al.so  seeking  comment  on 
whether  other  alternatives  might  be 
preferable  to  the  “no  offsetting”  result. 
The  Bureau  has  also  proposetl  a  separate 
clarification,  explaining  that  mortgage 
brokers  need  not  double-count 
payments  to  loan  originator  itmjiloyees 
when  (let(!rmining  points  and  fees. 

In  general,  offsetting  across  the 
various  sources  of  comjiensation  will 
lower  the  total  amount  of  points  and 
fees  relative  to  calculations  without 
such  off.setting.  As  a  result,  keeping  all 
other  provisions  of  a  given  loan  fix(;d, 
calculations  involving  offsetting  will 
result  in  a  greater  number  of  loans 
eligible  to  be  (jualified  mortgages  and 
Iti.ss  likely  to  be  above  the  points  and 
fees  triggers  under  HOEPA.  The  extent 
to  which  this  occurs,  and  the  extent  to 
which  lenders  may  adju.st  pricing  and 
comjxm.sation  jiractices  in  response  to 
the.se  ju'ovisions  will  dittermine  the  net 
effect.  At  ine.sent,  the  Bureau  has 
limited  standardized  and  rejire.sentative 
data  regarding  the  total  jioints  and  fees 
and  mortgage  originator  compensation. 

In  general,  for  most  jirime  loans,  the 
Bureau  believes  that  variations  in  the.se 


Federal  Register /  Yol.  78,  No.  20/ Wednesday,  January  30,  2013  /  Proposed  Rules 


6663 


calcidations  will  not  have  major 
impacts:  Current  industry  pricing 
practices  and  the  exemj)tij)n  for  hona 
fide  discount  points  suggest  that  fewer 
of  these  loans  will  he  constrained  hy  the 
|)oints  and  fees  limits.  For  loans  with 
liigher  APRs.  where  the  exemption  for 
hona-fide  discount  points  is  reduced  or 
eliminated,  the  method  for  calculation 
of  i)oints  and  fees  could  limit  (|ualified 
mortgage  status  for  certain  loans.  Other 
loans  that  will  still  he  (pialified 
mortgages,  hut  where  the  horrow(;r  jiays 
for  the.se  charges  through  a  higher 
interest  rate  may  lose  the  pr(!sumption 
of  compliance  and  iicstead  have  only  the 
mhuttahle  presumption.  Any  impacts 
are  most  likely  greater  for  lenders  with 
affiliated  companies  where  more 
chai-ges  must  he  included  in  the  points 
and  fees  calculations. 

li.  Potential  Specific  Impacts  of  the 
Final  Hale 

1.  Potential  Iinjiact  on  Consumer  Access 
to  Consumer  Financial  Products  or 
.Services 

'File  Bureau  does  not  antici))ate  that 
the  proposed  rule  would  reduce 
consumms’  access  to  credit.  As 
discussed  above,  the  Bureau  Believes 
that  the  j)ro])osed  rule  would  in  fact 
enhance  certain  consumers’  acce.ss  to 
mortgage  credit  as  compared  to  the 
January  A'FR  final  rule  hecau.se  it  would 
facilitate  lending  under  various 
j)rograms  and  under  the  new  (jualified 
mortgage  definition. 

2.  Depository  Institutions  and  (iredit 
Unions  With  ,S1()  Billion  or  Less  in  Total 
Assets,  As  Described  in  Section  1028 

Depository  institutions  and  credit 
unions  with  SlO  billion  or  less  in  total 
assets  as  de.scrihed  in  Section  1028 
would  see  differential  imjjacts  from  the 
proi)o.sed  rule.  The  dejjository 
institutions  and  credit  unions  that  are 
(’DFls,  and  are  therefore  covered  under 
the  j)roposed  exem|)tion  from  the 
ahility-to-re])ay  requirements  and  the 
institutions  covered  hy  new  definition 
of  (pialified  mortgages  for  small  creditor 
portfolio  loans  contained  in  the 
jiropo.sal  are  all.  hy  definition,  in  this 
group  and  are  theridore  unitpiely 
impacted  hv  the  rule.  ’Fhe  provisions  for 
.streamlined  refinance  apply  to  all 
creditors  who  can  utilize  tho.se 
jirograms  and  therefor  these  will  not 
iiave  any  specific  impact. 

3.  ]m|)act  of  the  Provisions  on 
('.onsumers  in  Rural  Areas 

The  j)ro])o.sed  rule  would  have  some 
differential  impacts  on  consumers  in 
rural  areas.  In  these  areas,  a  greater 
fraction  of  loans  are  made  hv  smaller 


institutions  and  carried  on  portfolio  and 
therefore  the  small  creditor  portfolio 
exemption  would  he  likely  to  have 
greater  iinjiacts.  The  Bureau 
understands  that  mortgage  loans  in 
the.se  areas  and  hy  these  in.stitutions  are 
less  .standardized  and  often  cannot  he 
sold  into  the  .secondary  market.  As  a 
result,  intere.st  rates  may  he  slightly 
higher  on  average  and  therefore,  a  bigger 
portion  of  the  transactions  will  he 
affected  hy  the  rule  and,  therefore,  rural 
consumers  will  derive  greater  benefit 
from  the  projiosed  provisions  than  non- 
rural  consumers. 

The  Bureau  reipiests  commenters  to 
.submit  data  and  to  provide  suggestions 
for  additional  nationally  rejire.sentative 
data  to  a.sse.ss  the  issues  discu.ssed  above 
and  other  potential  benefits,  co.sts,  and 
impacts  of  the  jiroposed  rule.  The 
Bureau  also  seeks  information  or  data 
on  the  jKitential  impact  of  the  proposed 
rule  on  depository  institutions  and 
credit  unions  with  total  assets  of  $10 
billion  or  le.ss  as  described  in  Dodd- 
Frank  Act  section  1028  as  comjiared  to 
depository  institutions  and  credit 
unions  with  assets  that  exceiid  this 
threshold  and  their  affiliates.  Further, 
the  Bureau  .seeks  information  or  data  on 
the  propo.sed  rule's  ])otential  impact  on 
consumers  in  rural  areas  as  comjiared  to 
consumers  in  urban  areas. 

VII.  Regulatory  Flexibility  Act  Analysis 

A.  Oven’iew 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
an  initial  regulatory  flexibility  analysis 
(IRFA)  and  a  final  regulatory  flexibility 
analysis  (FRFA)  of  any  rule  subject  to 
notice-and-comment  rulemaking 
re(juirements.  '  '>“  The.se  analyses  must 
“describe  the  impact  of  the  jirojiosed 
rule  on  small  entities.”  An  IRFA  or 
FRFA  is  not  reijuired  if  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  imjiact  on  a 
substantial  number  of  small  entities.'-'’'^ 
The  Bureau  also  is  subject  to  certain 
additional  jirocedures  under  the  RFA 


U..S.C;.  (iin  <?/.  scq. 

II..S.C.  (i()3(a).  For  piirposn.s  ol  asso.ssiiiH  tin: 
impacts  ol'tlio  proposiKl  rulo  on  small  (aitilios. 
“small  onlilios"  is  (Idinoil  in  tlin  RFA  to  inclndo 
small  Imsinossos.  small  nol-lor-profit  organiwitions, 
and  small  goviirnmonl  jurisdictions.  .5  IJ..S.C.  tit) !((>). 
A  "small  l)usim!ss"  is  dotormimid  hv  a|)|)lication  ol 
.Small  Bnsino.ss  Administration  oignlations  and 
ndonaico  to  tho  North  American  Industry 
(lassii'ication  .System  (NAIC.S)  classitications  and 
size  .standards.  .I  ll.S.C.  (>01(3).  A  "sm.ill 
organization"  is  anv  "not-ldr-prolit  ent(!rprise 
which  is  ind(!pend(!ntlv  owmul  and  operated  and  is 
not  dominant  in  its  lield.”  ll.S.C.  (i()1(4).  A  "small 
{>overnm(!ntal  jurisdiction"  is  the  government  ot  a 
city,  county,  town,  township,  village,  school 
district,  or  special  di.strict  with  a  population  ol  less 
than  .'iO.OtK).  .5  ll.S.C.  (iOll.'i). 

ll.S.C.  (i05(h). 


involving  the  convening  of  a  jianel  to 
con.sult  with  small  husine.ss 
rejiresentatives  jirior  to  jirojicising  a  rule 
for  which  an  IRF’A  is  nujuired. 

An  IRFA  is  not  reijuired  for  this 
jirojiosal  hecau.se  it  would  not  have  a 
significant  economic  iinjiact  on  a 
siihstantial  number  of  small  entities. 

The  analysis  below  evaluates  the 
jiotential  economic  imjiact  of  the 
jirojio.sed  rule  on  small  entities  as 
defined  by  the  RFA.  The  analysis 
generally  examines  the  regulatory 
imjiact  of  the  jirovisions  of  the  jirojio.sed 
rule  and  additional  jirojio.sed 
modifications  again.st  the  ha.seline  of  the 
final  rule  jiuhlished  elsewhere  in 
today’s  Federal  Register. 

n.  Number  and  Classes  of  Affected 
Entities 

The  jirojio.sed  rule  will  ajijily  to  all 
creditors  that  extend  clo.sed-end  credit 
secured  hy  real  jirojierty  or  a  dwelling. 
All  small  entities  that  extend  these 
loans  are  jiotential ly  subject  to  at  least 
some  asjiects  of  the  jirojio.sal.  This 
jirojio.sal  may  imjiact  small  businesses, 
small  nonjirofit  organizations,  and  small 
government  jurisdictions.  A  “small 
husine.ss”  is  determined  hy  ajijilication 
of  SBA  regulations  and  reference  to  the 
North  American  Industry  Ulassification 
System  (NAICiS)  classifications  and  size 
standards. Under  such  standards, 
dejiository  institutions  with  $17.'5 
million  or  le.ss  in  a.ssets  are  considered 
.small;  other  financial  businesses  are 
considered  small  if  such  entities  have 
average  annual  receijits  (i.e.,  annual 
revenues)  that  do  not  exceed  $7  million. 
Thus,  commercial  hanks,  savings 
institutions,  and  credit  unions  with 
$175  million  or  less  in  assets  are  small 
businesses,  while  other  creditors 
extending  credit  .secured  hy  real 
jirojierty  or  a  dwelling  are  small 
liusinesses  if  average  annual  receijits  do 
not  exceed  $7  million. 

The  Bureau  can  identify  through  data 
under  the  Home  Mortgage  Disclosure 
Act,  Reports  of  Condition  and  Income 
(Call  Rejiorts),  and  data  from  the 
National  Mortgage  Licensing  System 
(NMLS)  the  ajijiroximate  numbers  of 
small  dejiository  institutions  that  will 
he  subject  to  the  final  rue.  Origination 
data  is  available  for  entities  that  report 
in  1 IMDA,  NMLS  or  the  credit  union 
call  rejiorts;  for  other  entities,  the 
Bureau  has  estimated  their  origination 
activities  using  stati.stical  jirojection 
methods. 


ll.S.C.  (ill!). 

‘■''‘'.S  l)..S.C.  ()l)l(3).  TIk!  ciirriiiit  .SBA  sizo 
stiiiuliird.s  !ir(!  loc.itod  on  tho  .SBA's  Wd)  silo  al 
http:/ /WWW. slm.^ov/cantenl/lahle-snuill-lnisinoss- 
si'/.o-stanchinls. 
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The  following  table  provides  the  typ(!s  of  entities  to  which  the  rule  will 

Bureau’s  estiinati;  of  the  luuuher  and  apply; 


.1..  •  .  V-/.  "  .  ■  .  ' . 

Cat#>gor.v  , 

NAIC  S 
Code 

■  ■  Total'  - 

EntttJes  r 

^  Small 

Eatitles 

Entities  That 
Qiiginate  Any 
Mortgage 
Loans’ 

Sill  all  Entities 
that  . Origin  ate 
Any  IMortgage 
Loans 

Commercial  Banlang 

5221 10 

6.505 

6.30^’ 

3.466' 

522120 

930 

377 

373' 

522130 

",240 

6.296 

4.175^ 

3,240" 

■iTnt-TWIiffllliM 

Tty  QD 

2.7S7 

2.294 

2, "87 

2,294" 

Total 

17.462 

12.56S 

14,194 

9,373 

Source;  201 1  KMDA.  Dec  31. 2011  Bank  and  Tlnift  Call  R.eix3rts.  Dec  3  1.  2011  NCUA  Call  Reports,  Dec  31. 
201 1  NMLSR  Mortgage  Call  Reports. _ 


For  KMDA  reporters,  loan  counts  frciio  HMDA  2011.  For  iiistitiitions  that  are  not  HMDA  reporters,  loan  counts 
projected  based  on  Call  Report  data  fields  and  counts  for  HMDA  reporters. 

'  Entities  are  cliaractenzed  as  ongiaating  loans  if  they  make  one  or  more  loans. _ 

'  Does  not  include  cooperativas  operating  in  Puerto  Rico.  The  Bureau  has  limited  data  about  these  instirations  or 

til eir  mortgage  activin'. _ _ _ 

"  XMLSR  Mortgage  Call  P.eport  (MCR)  for  201 1.  .All  MCR  reporter's  that  originate  at  least  one  loan  w  that  have 
positive  loan  amounts  are  considered  to  be  engaged  in  real  estate  credit  (instead  of  purely  mortgage  brokers).  For 
institutions  '.vith  missing  revenue  values,  the  probability  that  instirutioo  ^V3S  a  small  entity  is  estimated  based  on  tlte 

count  and  amount  of  originations  and  the  count  and  amount  of  brokered  loans. _ 

■  Data  do  not  distinguiisir  nonprofit  from  for-pirofit  organizaticsis.  but  R.eal  Estate  Credit  piesuniptively  includes 
nonfirorit  organizations. _ 


It  i.s  difficidt  to  doloriuiiu!  the  uuiuhor 
of  suiall  uouprofits  that  would  ho 
suhjocl  to  tho  propo.sod  nigulatiou. 
Nouprofit.s  do  not  gouorally  file  Call 
Roport.s  or  HMDA  reports.  As  oxjrlaiuod 
ill  jiart  II  above,  as  of  Noveiuher  2012 
there  are  233  iiouprofit  agencies  and 
nonprofit  iu.stnuueutalities  of 
government  in  the  IJ.S.  that  are 
authorized  by  HUD  to  provide 
.secondary  financing,''’^  267  institutions 
designated  as  Coinmunity  1  lousing 
Develojiment  Organizations  that 
provided  credit  in  2011,  and  231 
institutions  designated  as 
Downjiayment  Assistance  through 
Secondary  Financing  Providers.  A 
comprehensive  list  of  these  institutions 
is  not  available;  however  the  Bureau 
believes  that  there  may  he  substantial 
overlaj)  among  these  institutions  and 
that  most  of  the.se  institutions  would 
(pialify  as  small  entities. 

Al.so,  as  of  )nly  2012  there  were  ‘)99 
organizations  designated  by  the 
Tniasury  Department  as  CDFIs,  3,^6  of 
which  are  dejiositorv  institutions 
counted  above.  Among  the  remaining, 
some  are  nonjirofits  and  most  likely 
small. 


S'f.'f?  hltps://onli).liu(l.ff)v/i(lapp/htiul/ 
1 1 7np(UiUt.cfm. 

Sfjf?  http:/ /\\  \\  \Y.c(lfi(m}d."o\ /docs/ 
ccrlificalkm/cdfi/C.nFI  List-07-:n- I2.xls. 


C.  Impact  of  Exemption  for  Certain 
Comnnmitv-Eoensed  Lending  Programs 

'file  propo.sed  iirovisions  related  to 
commnnity-foensed  lending  jirograms 
discn.ssed  above  all  jirovide  exemjitions 
from  the  ahility-to-rejiay  re(|nirements. 
Measured  against  the  baseline  of  the 
burdens  impo.sed  by  the  Bureau’s  2013 
ATR  Final  Rule,  the  Bureau  believes 
that  these  propo.sed  provisions  impo.se 
either  no  or  insignificant  additional 
burdens  on  small  entities.  The  Bureau 
believes  that  these  projjo.sed  provisions 
will  reduce  the  burdens  a.ssociated  with 
implementation  co.sts,  additional 
underwriting  costs,  and  compliance 
costs  stemming  from  the  ahility-to-rejjay 
requirements. 

Proj)o.setl  1026.43(a)(3)(iii)  provides 
that  an  extension  of  credit  made 
]mrsnant  to  a  program  administered  by 
a  housing  finance  agtmey,  as  defined  by 
24  CFR  266. .I,  is  exempt  from  the 
reejuirements  of  ^  1026.43(c)  through  (Q. 
This  ])rovision  would  remove  the 
burden  to  small  govairnment 
jurisdictions,  and  small  entities 
extending  credit  imrsuant  to  programs 
administered  by  these  housing  finance 
agencies,  of  having  to  modify  the 
underwriting  practices  associated  with 
these  programs  to  im])lement  the  ahility- 
to-rej)ay  requirements,  'rids  provision 
would  also  remove  the  burden  to  small 
entities  of  having  to  develoj)  and 
maintain  policies  and  procedures  to 


monitor  c:ompliance  with  the  ahility-to- 
rejiay  re(|nirements. 

The  proposal  provides  that  an 
extension  of  credit  made  by  a  creditor 
designated  as  a  Uommnnitv 
Develo])ment  Financial  Institution,  a 
Downpayment  Assi.stance  through 
Secondary  Financing  Provider,  and  a 
Community  Housing  Development 
Organization  are  exempt  from  the 
ahility-to-repay  requirements.  This 
provision  woidd  remove  the  burden  to 
small  entities  of  having  to  implement 
the  ahility-to-repay  recjinrements.  'I’his 
provision  would  also  remove  the  burden 
to  small  entities  of  having  to  develop 
and  maintain  policies  and  procedures  to 
monitor  compliance  with  the  ahility-to- 
repay  requirements. 

Regulatory  burdens  may  he  associated 
with  obtaining  and  maintaining  one  of 
the  designations  required  to  quality  for 
the  exemption.  However,  this  de(;ision 
is  voluntary  and  the  Bureau  jiresiimes 
that  a  small  entity  would  not  do  .so 
nnle.ss  the  burden  reduction  resulting 
from  the  exemption  outweighed  the 
additional  burden  impo.sed  by  obtaining 
and  maintaining  the  designation,  'rhns, 
additional  burdens  would  still  he  ])art  of 
an  overall  burden  reduction. 

'Fhe  proposal  j)rovides  that  an  entity 
with  a  tax  exemption  ruling  or 
determination  letter  from  the  Internal 
Revenue  Service  under  .section  ."iOl  (c)(3) 
of  the  Internal  Revenue  Code  of  1986  is 
(ixemjjt  from  the  ahility-to-rejjay 
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recjuirements,  ])rovided  that;  During  the 
calendar  year  j)receding  receipt  of  the 
consumer’s  application,  the  entity 
extended  cretlit  secured  by  a  dwelling 
no  more  than  100  times;  during  the 
calendar  year  preceding  receipt  of  the 
consumer's  application,  the  entity 
extended  credit  secured  hy  a  dwelling 
only  to  consumers  with  income  that  did 
not  exceed  the  (lualifying  limit  for 
moderate  income  families  as  established 
pursuant  to  section  8  of  the  llnit(ul 
States  1  lousing  Act  of  10;i7:  the 
extension  of  credit  is  to  a  consumer 
with  income  that  does  not  exceed  this 
(]nalifying  limit:  and  that  the  creditor 
determines,  in  accj)rdance  with  written 
procedures,  that  the  consumer  has  a 
reasonable  ability  to  rej)ay  the  extension 
of  credit. 

For  eligible  entities,  this  j)rovision 
would  remove  the  burden  of  complying 
with  the  ability-to-repay  recjuirements. 
This  j)rovision  would  al.so  remove  the 
burden  to  small  entities  of  having  to 
develop  and  maintain  policies  and 
procednnis  to  monitor  compliance  with 
the  ability-to-re])ay  recpiirements  in  the 
2013  ATR  Final  Rule.  While  small 
creditors  would  he  nuininul  to  maintain 
docummitation  of  their  own  jirocedures 
regartling  the  determination  of  a 
consumer’s  ability  to  nipay.  the  Hurean 
Indieves  that  such  small  nonprofits 
alreacfy  have  written  policies  and 
j)rocednres. 

D.  Impact  nj  Exemption  for  Cevtoin 
I  lomcownorship  Stahili/.ation, 
Fomclosmv  Prevention,  and 
Pefinancin;,i  Pro^ram.s 

The  proposed  provisions  related  to 
certain  homeownership  stabilization, 
foreclosure  prevention,  and  refinancing 
l)rograms  discussed  above  all  provide 
exemptions  from  the  ability-to-rej)ay 
requirements.  Measured  again.st  the 
baseline  of  the  burdens  imposed  by  the 
Bureau’s  2013  Final  Rule,  the  Bureau 
Iwdieves  that  these  jirojjosed  ])rovision.s 
impo.se  either  no  or  insignificant 
additional  burdens  on  small  entities. 

The  Bureau  believ(!s  that  these  propostul 
provisions  will  reduce  the  burdens 
associated  with  implementation  costs, 
additional  underwriting  costs,  and 
compliance  costs  stemming  from  the 
ability-to-repay  requirements. 

'I’he  ])roposal  provides  that  an 
extension  of  credit  made  pursuant  to  a 
j)rogram  authorized  bv  sec;tions  101  and 
109  of  the  Emergency  Economic 
Stabilization  Act  of  2008  is  exem|)t  from 
the  ability-to-repay  requirements.  This 
j)rovi.sion  would  remove  the  burden  to 
small  entities  of  having  to  modify  the 
underwriting  practices  as.sociated  with 
the.se  programs  to  imj)lement  the  abilitv- 
to-re])ay  recjuirements.  This  provision 


would  also  remove  the  burden  to  small 
entities  of  having  to  develoj)  and 
maintain  policies  and  j)rocednres  to 
monitor  compliance  with  these  ahility- 
to-repay  recpiinnnents. 

The  proposal  jjrovides  that  an 
extension  of  credit  that  is  a  nifinancing 
that  is  eligible  to  be  insured,  guaranti!ed, 
or  made  pursuant  to  a  program 
administered  by  the  Federal  Housing 
Administration.  U.S.  Department  of 
Veterans  Affairs,  or  the  U.S.  Department 
of  Agriculture  is  exempt  from  the 
ability-to-repay  re(jnirements,  provided 
that  the  agency  administering  the 
jji'ogram  under  which  the  extension  of 
credit  is  eligible  to  be  insured, 
guaranteed,  or  made  has  not  prescribed 
rules  pursuant  to  .section  12nU(a){.'i)  or 
129C(b)(3)(B)(ii)  of  TILA.  This  provision 
woidd  remove  the  burden  to  small 
entities  of  having  to  modify  the 
underwriting  practices  currently  n.sed 
for  F(!d(;ral  agency  refinance  programs 
to  imjjlement  the  ahility-to-re])ay 
re{|nirements.  'I’his  provision  would  al.so 
remove  the  burden  to  small  entities  of 
having  to  devedoj)  and  maintain  policies 
and  procedures  to  monitor  com])liance 
with  the.se  ability-to-re])ay 
retiuirements.  with  respect  to  extensions 
of  credit  exempt  from  these 
re(juirements  pursuant  to  this  ])roposed 
j)rovision.  l^ursnant  to  the  propo.sal, 
small  entities  need  determine  onlv 
whether  regulations  applicabk;  to 
refinancings  prescribed  by  the  relevant 
Imderal  agency  have;  taken  effect.  Frior 
to  that  point  in  time,  small  entities  are 
relieved  of  any  burden  impo.sed  by  the 
ability-to-repay  nupiirements  with 
respect  to  refinancings  eligible  to  be 
insured,  guaranteed,  or  made  pursuant 
to  a  hkideral  agency  ])rogram. 

The  j)ro])osal  covers  c:ertain 
refinancings  eligible  to  he  |)urchased  or 
guaranteed  by  Fannie  Mae  or  Freddie 
Mac  jmrsnant  to  an  eligible  targeted 
refinancing  program.  This  provision 
would  remove  the  burden  to  small 
entities  of  having  to  modify  the 
underwriting  ])ractices  cnrrentlv  used 
for  (TSE  ndinance  programs  to 
implement  the  ahility-to-re])av 
re(jnirements.  This  provision  would  also 
remove  the  burden  to  small  entities  of 
having  to  develo])  and  maintain  ])olicies 
and  |)roc(!dnres  to  monitor  conq)liance 
with  the  ahility-to-repay  re(|uir(!ments, 
with  respect  to  extensions  of  credit 
exemj)t  from  these  re(|uirements 
pursuant  to  this  ])rojn).sed  provision. 
Further,  by  exenqjting  creditors 
extending  credit  ])nrsuant  to  one  of 
these  j)rograms,  the  proposal  removes 
any  economic  burdens  associated  with 
ability-to-re])ay  litigation  risk. 

The  propo.sed  ])rovision  may  add  an 
additional  burden  on  small  entities  bv 


recpiiring  a  determination  of  whether 
Fannie  Mae  or  Freddie  Mat:  owns  the 
existing  obligation  to  determine  if  the 
ju'opo.sed  provision  a|)plies.  However, 
in  rtdinancings  creditors  generally  must 
determine  ownership  of  the  existing 
obligation  |)rior  to  consummation  to 
determine  the  accurate  amount  of  the 
ont.standing  obligation.  Thus,  the 
Burtiau  believes  that  the  proposed 
provision  will  shift  this  determination 
to  an  earlier  point  in  the  refinancing 
l)rocess,  and  will  likely  not  cnuite  a  new 
Inirden  on  small  entities.  A  small  entitv 
may  choose  not  to  make  use  of  the 
j)roj)o,seil  })rovision  in  the  event  that 
such  burden  outweighed  the  benefit. 

'I’he  Bureau  requests  feedback  regarding 
whether  this  provision  will  create  new 
or  additional  burdens  on  small  entities. 

E.  Small  (Creditor  Qiudified  Mortgages 
Retained  in  Portfolio 

'I’lu;  proj)osal  creates  a  new  category 
of  qualified  mortgage  for  certain 
mortgage  loans  made  and  retained  bv 
certain  small  creditors.  The  pro]3osed 
new  category  would  a))])ly  to  creditors 
that,  at  the  (aid  of  the  i)rior  calendar 
year:  (1)  Had  total  assets  of  le.ss  than  $2 
billion:  <nul  (2)  together  with  the 
creditor’s  affiliates,  originated  no  more 
than  500  first-lien  covered  transactions. 
Each  ofthe.se  loans  mn.st  have  com])lied 
with  the  general  recpiirements 
applicable  to  (jualified  mortgages  under 
S  1020. 43(e)(2).  exc;e])t  for  the  43  percent 
debt-to-income  ratio  limitation  in 

1020.43(e)(2)(vi).  The  $2  billion  asset 
threshold  in  the  j)roiK)sed  definition 
would  be  adjusted  annually  based  on 
the  year-to-year  change  in  the  average  of 
the  (’on.snmer  Price  Index  for  Urban 
Wage  learners  and  Ulerical  Workers,  not 
.seasonally  adjusted. 

'I'his  proposal  woidd  reduce  burden 
on  small  creditors  by  removing  the  43 
percent  debt-to-income  limitation  for 
qualified  mortgages.  The  increa.se  in  the 
threshold  from  APOR  plus  1.5 
liercentage  points  to  APOR  plus  3.5 
jiercentage  points  would  reduce  burden 
for  the  loans  at  the.se  institutions 
betwiien  these  rates  as  the.se  loans 
would  now  (pialifv  for  a  conclusive, 
rather  than  a  rebuttable  ))resum])tion. 

At  the  small  creditors  identified,  18.7 
j)erc:ent  of  mortgage  loans  on  portfolio 
are  estimated  to  have  a  debt  to  income 
ratios  above  43  jiercent.  For  these  loans, 
the  ju’ojiosal  grants  creditors  a 
jiresnmjition  of  conqiliance  with  the 
ability-to-repay  re(]uirements;  rough 
estimates  indicate  that  three  (piarters  of 
the.se  will  gain  a  conclusive 
presumjition  and  the  remaining  loans 
will  gain  the  rebuttable  presuinjition. 

It  is  difficult  to  estimate  the  reduction 
in  ])otential  future  liabilitv  i;osts 
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associated  with  the  changes.  However, 
the  Bureau  notes  that  lending  practices 
at  smaller  institutions  are  re])ortedly 
based  on  a  more  personal  relationship 
based  model  and  historically, 
deliiKinency  rates  on  mortgages  at 
smaller  institutions  are  lower  than  the 
average  in  the  industry.  As  such,  the 
expected  litigation  costs  from  the 
al)ility-to-rej)ay  provisions  of  the  2013 
ATR  Final  Rule,  and  therefore  the 
reduced  burden  from  this  pro])osal, 
should  he  small.  Small  creditors  will 
benefit  mo.st  from  the  increased 
certainty  regarding  the  low(;r  frecjiiency 
of  litigation. 

The  Bureau  acknowledges  that 
possibility  that  this  propo.sal  may 
increase  small  creditor  l)nrden  by 
requiring  such  creditors  to  maintain 
records  relating  to  eligibility  for  the 
exemption,  hot  the  Bureau  l)elieves  that 
these  costs  are  negligible,  as  creditor 
asset  size  and  origination  activity  are 
data  that  all  hanks  are  likely  to  maintain 
for  routine  supervisory  })nrposes.  Thus, 
the  Bureau  believes  that  the  burden 
nidnction  stemming  from  a  reduction  in 
liability  co.sts  would  outweigh  anv 
|)otential  reconlkee])ing  costs,  resulting 
in  overall  burden  reduction.  Small 
entities  for  which  such  cost  reductions 
are  outweighed  by  additional  record 
keejjing  costs  may  choose  not  to  utilize 
the  ])roi)osed  exemption. 

F.  Proposed  CAarificolion  Hogording 
Inclusion  of  Loon  Originator 
Oonipcnsation  in  the  Points  and  Fees 
(Adculation 

As  discussed  in  detail  above,  the 
Dodd-Frank  Act  requires  creditors  to 
include  all  compensation  paid  directly 
or  indirectly  by  a  consumer  or  creditor 
to  a  mortgage  originator  from  any 
source,  including  a  mortgage  originator 
that  is  also  the  creditor  in  a  table-funded 
transaction,  in  the  c;alculation  of  points 
and  fees.  The  statute  does  not  ex])ress 
any  limitation  on  this  requirement,  and 
thus,  the  Bureau  believes  it  would  he 
read  to  recjuire  that  loan  originator 
compensation  he  treated  as  additive  to 
ujj-front  charges  paid  by  the  consumer 
and  the  other  elements  of  points  and 
f(;es.  The  Bureau  was  concerned  that 
this  may  not  he  the  ojitimal  outcome, 
hut  did  not  believe  that  it  had  sufficient 
information  with  which  to  determine 
definitively  that  an  alternative  approach 
was  warranted. 

The  proposal  j)rovides  two  alternative 
comments  on  the  rule.'-'’’'  One  would 


''•’'Tlioso  proposod  commontiirv  provisions  do 
not  circnm.sciibo  conduct,  nnd  thomforo  do  not  in 
tlinmsolvns  prosont  cogniznldo  iin|)acts  lor  jnirposos 
ottlu!  RcKulatorv  Floxibility  Act.  Novortludoss.  tlio 
liuroan  has  considnrod  such  inipac:ts  on  small 


ex])licitly  preclude  offsetting,  while  the 
other  would  allow  creditors  to  offset  the 
amount  of  loan  originator  compensation 
by  the  amount  of  finance  charges  jjaid 
by  the  consumer.  The  Bureau  is  also 
seeking  comment  on  whether  other 
alternatives  might  he  ajjprojtriate.  The 
Bureau  has  also  pro])o.sed  a  separate 
comment,  explaining  tluit  mortgage 
brokers  need  not  douhle-count 
])ayments  to  loan  originator  employees 
when  determining  j)oints  and  fees. 

Measured  against  the  baseline  of  the 
statutory  requirements,  these  proposed 
alternatives  either  reduce  or  have  no 
effect  on  the  burden  on  .small  creditors. 

As  disciKssed  above  and  in  the  section- 
hy-section  analysis,  the  Bureau  believes 
the  statute  would  he  nxul  to  reciuire  loan 
originator  compensation  to  he  treated  as 
additive  to  the  other  elements  of  points 
and  fees.  This  places  a  burden  on  small 
creditors,  since  it  makes  it  more  likely 
that  mortgage  loans  will  not  he  eligible 
for  a  presumption  of  compliance  as 
(jualified  mortgages  under  the  ahility-to- 
re])ay  rules  and  will  he  classified  as 
high-cost  mortgages  for  jjurposes  of 
HQEBA.  One  of  the  alternatives  that  the 
Bureau  has  proj)osed  would  simj)ly 
.state  this  result  expressly.  The  other 
reduces  the  burden  on  small  creditors 
impo.sed  by  the  statue  by  ])rovi<ling 
small  creditors  with  greater  pricing 
flexibility.  I’he  second  proposed 
comment,  addressing  douhle-counting 
of  employee  comjjensation,  also  would 
reduce  burden  on  small  entities 
regardle.ss  of  what  standard  the  Bureau 
adopts  in  connection  with  the  first 
proposed  comment. 

O.  Ooncliision 

Each  element  of  this  proposal  results 
in  an  economic  burden  reduction  for 
these  .small  entities.  The  j)roposed 
exemjjtions  for  nonprofit  creditors 
vvoidd  les.sen  any  economic  impact 
resulting  from  the  ahility-to-repay 
requirements.  The  ])roposed  exemptions 
for  homeownership  .stabilization, 
forecdosure  jirevention,  and  refinancing 
programs  would  also  soften  any 
economic  impact  on  small  entities 
extending  credit  pursuant  to  those 
programs.  The  proposed  new  category  of 
(jualified  mortgage  would  make  it  (uisier 
for  small  entiti(;.s  to  originate  (jualifirul 
mortgag(;.s.  While  all  ofthe.se  j)ropo.sed 
ex(;mi)tions  may  entail  additional 
r(icordkee])ing  costs,  the  Bureau  believes 
that  tluxse  costs  are  minimal  and 
outweighed  by  the  cost  reductions 
ixisulting  from  the  ])roj)o.sal.  Small 
entities  for  which  such  cost  reductions 
are  outweighed  by  additional  record 


ontities  as  part  ol  this  particular  ruluinakinn  in 
urdor  to  l)(!U(!r  inlorin  Ihu  inilrlic  and  its  rulemaking. 


keej)ing  costs  may  choose  not  to  utilize 
the  ])ro})osed  exeinjDtions. 

Certification 

Accordingly,  the  undersigned  certifitis 
that  this  |)ro])osal  would  not  have  a 
significant  economic  imj)act  on  a 
.substantial  number  of  small  entities. 

The  Bureau  re(|U(\st.s  comment  on  the 
analysis  above  and  reejuests  any  relevant 
data. 

VIII.  Paperwork  Reduction  Act 

Certain  provisions  of  this  notice  of 
j)roj)osed  rulemaking  contain 
“collection  of  information” 
requinmients  within  the  meaning  of  the 
Pajjerwork  Reduction  Act  of  199.‘5  (44 
U.S.C.  3v'501  at  scq.)  (Paj)(;rwork 
Reduction  Act  or  ERA).  The  collection 
of  information  contained  in  this 
jMojJosed  rule,  and  identified  as  such, 
has  been  submitted  to  the  Cffice  of 
Management  and  Budget  (OMB)  for 
review  under  section  3.'j()7(d}  of  the 
PRA.  Notwithstanding  any  other 
])rovision  of  law.  under  the  PRA.  the 
Bureau  may  not  conduct  or  sj)onsor,  and 
a  jterson  is  not  rrujuired  to  rrisjjond  to. 
this  information  collection  unhxss  the 
information  collection  disjdays  a 
currently  valid  control  numl)(;r. 

This  |)roj)osed  rule  would  anuaid  12 
CFR  j)art  l()2(j  (Regulation  Z).  which 
imj)lement.s  the  Truth  in  Lending  Act 
(’riLA).  R(!gulation  Z  currently  contains 
colhudions  of  information  a])j)roved  hv 
OMB.  'I’he  Bureau’s  OMB  control 
numhiir  for  Rtigulation  Z  is  317()-()ni5. 
As  (hiscrihed  below,  the  j)roj)osed  rule 
would  amend  the  colhtctions  of 
information  currently  in  Rtigulation  Z. 

A.  Overview 

This  })roj)osal  is  related  to  a  final  rule 
published  elsewhere  in  today’s  Federal 
Register.  That  final  rule  imi)lement.s 
.sections  1411,  1412,  and  1414  of  the 
Dodd-P’rank  Wall  Street  Reform  and 
Consunu;r  Prottretion  Act  (the  Dodd- 
Frank  Act),  which  creates  new  TILA 
.section  1290.  Among  other  things,  the 
Dodd-Frank  Act  nujuires  creditors  to 
make  a  reasonable,  good  faith 
det(!rmination  of  a  consumer’s  ahilitv  to 
repay  any  con.sunu;r  ertidit  transaction 
,s(;cured  by  a  dwelling  (excluding  an 
open-end  credit  jilan,  timeshare  })lan, 
reverse  mortgage,  or  tem])orary  loan) 
and  establishes  certain  jjrotections  from 
liability  under  this  reejuirement  for 
“(jualified  m()rtgag(;.s.” 

'I’he  Bureau  is  jtrojjosing  certain 
amendnumts  to  the  final  rule 
imj)l(mienting  tluxse  ahility-to-rej)ay 
rtKjuiremenls,  including  ex(;mj)tions  for 
certain  nonjjrofit  cr(;ditors  ami  certain 
homeownershij)  stabilization  jjrograms 
and  an  additional  definition  of  a 
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(]ualified  mortgage  for  certain  loans 
made  and  held  in  portfolio  hy  small 
creditors  that  have  total  assets  less  than 
S2  billion  at  the  end  of  the  jirevions 
calendar  year;  and.  together  with  all 
airdiates.  originated  500  or  fewer  first- 
lien  covered  tran.sactions  during  the 
previous  calendar  year.  The  Bureau  also 
is  proposing  to  allow  small  creditors  to 
charge  a  higher  annual  jjercentage  rate 
for  lirst-lien  (|ualifi(ul  mortgages  in  the 
jM'oposed  new  category  aiul  still  benefit 
from  a  conclusive  presum])tion  of 
compliance  or  “safe  harbor,”  and  to 
allow  small  creditors  operating 
predominantly  in  rural  or  underserved 
areas  to  offer  first-lien  balloon  loans 
with  a  higher  annual  percentage  rate 
and  still  l)enefit  from  a  conclusive 
jiresumption  of  coinjiliance  with  the 
ahility-to-repay  rules  or  “safe  harbor.” 

The  information  collection  in  the 
proposed  ride  is  re(]uired  to  provide 
lienefits  for  consumers  and  would  he 
mandatory.  .See  15  II..S.C;.  KiOl  ef  .ser/.; 

12  II..S.C.  2(i()l  e/  seq.  Because  the 
Bureau  does  not  collect  any  information 
under  the  final  rule,  no  issue  of 
confidentiality  arises.  The  likelv 
resjMmdents  would  he  depository 
institutions  (/.e..  commercial  hanks, 
.savings  institutions  and  credit  unions) 
and  non-de])ository  institutions  (/.e., 
mortgage  companies  or  other  non-hank 
lenders)  subject  to  Regulation  Z."'" 

Under  the  proposal,  the  Bureau 
generally  accounts  for  the  i)a])erwork 
burden  associated  with  Regulation  Z  for 
the  following  respondents  pursuant  to 
its  administrative  enforcement 
authority;  insured  depositorv 
institutions  with  more  than  .$10  billion 
in  total  assets,  their  depository 
institution  affiliates,  and  certain 
nondepositorv  lenders.  The  Bureau  and 
the  FTC  generally  both  have 
enforcement  authority  over  non- 
depository  institutions  for  Regulation  Z. 
Accordingly,  the  Bureau  has  allocated  to 
itself  half  of  the  estimated  burden  to 
non-depository  institutions.  Other 
Federal  agencies  are  resjjonsihle  for 
estimating  and  rejmrting  to  OMB  the 
total  pajierwork  burden  for  the 
institutions  for  which  they  have 
administrative  enforcement  authority. 
They  may.  hut  are  not  re(|uired  to,  u.se 
the  Bureau’s  burden  estimation 
methodology. 

"■"Fur  piirpiisos  ol  this  I’KA  iiiiiilvsis.  rcflurdiicus 
to  "crcidilnrs"  or  "hinders"  sliall  l)ii  dotiiiutd  to  rehir 
colIfKiliviilv  to  coiniiKirciid  hanks,  saving’s 
instiliitions.  cnidit  unions,  and  inort^a^ii  coinpanios 
(i.e..  non-dopositorv  Iciiuhiis).  iiniciss  otliurwiso 
slahid.  Mortioviir,  niliircincii  to  "nis|)ond(!nls"  shall 
}>(!iu!rally  intian  all  (j’il(!}>ori(!s  olhinliliiis  ichiiililhid 
in  till!  sonlciiHX!  to  which  this  tdotnote  is  appiiiuhid. 
fixiiopt  as  othiirwisti  stated  or  il  tlui  context  indicatcis 
otherwise!. 


Using  the  Bureau’s  burden  estimation 
methodology,  there  is  no  change  to  the 
total  estimated  burden  under  Regulatioti 
Z  as  a  resnlt  of  the  proposed  rule. 

li.  Infornuition  (Collection  Hccjuircincnts 

1.  Ahility-To-Repay  Verificittion  and 
Documentation  RtKiuirements 

As  di.scussed  above,  the  final  rttle 
])uhli.shed  elsewhere  in  today’s  Federal 
Register  contains  specific  criteria  that  a 
creditor  must  consider  in  assessing  a 
consitmer’s  repayment  ability  while 
different  verification  reijuirements 
aj)j)ly  to  qualified  mortgages.  As 
de.scrihed  in  the  relevant  sections  of  the 
final  rule,  the  Bureau  does  not  believe 
that  the  verification  and  documentation 
requirements  of  the  pro|)osed  rule  result 
in  additional  ongoing  costs  for  most 
covered  persons.  However,  for  some 
creditors,  notably  the  community- 
fociKsed  lending  programs.  .State  housing 
finance  agencies,  and  not-for  profit 
organizations  exeinjitiul  in  the  jnoposed 
rule,  lending  can  vary  widely,  in  the 
form  of  financing,  the  jiroducts  offered 
and  the  jireci.se  nature  of  underwriting. 
The.se  jirocesses  may  not  involve  the 
more  traditional  |)roducts  covered  hv 
the  ipialified  mortgage  definition  nor  do 
these  lenders  use  documentation  and 
verification  procedures  closidy  aligned 
with  the  reijuirements  of  the  2013  A  l’R 
rule. 

luir  these  lenders,  the  jiroposed  ride 
should  eliminate  any  costs  from 
imposing  these  reipiirements  on  these 
])articular  extensions  of  credits.  The 
Bureau  estimates  one-time  and  ongoing 
costs  to  respondents  of  complying  with 
the  proposed  rule  as  follows. 

Onc-tiinc  costs.  The  Bureau  estimates 
that  covered  jier.sons  will  incur  one-time 
co.sts  associated  with  reviewing  the 
relevant  .sections  of  the  Federal  Register 
and  training  relevant  em|)loyees.  In 
general,  the  Bureau  estimates  these  costs 
to  include,  for  each  covered  person,  the 
co.sts  for  one  attorney  and  one 
compliance  officer  to  read  and  review 
the  sections  of  the  projiosed  rule  that 
de.scrihe  the  verification  and 
documentation  requirements  for  loans 
in  addition  to  the  (xists  for  each  loan 
officer  or  other  loan  originator  to  receive 
training  concerning  the  reiiuirements. 
However,  the  Bureau  believes  that 
re.s])ondents  will  review  the  relevant 
.sections  of  this  ])ro])osal  along  with  the 
2013  A'l'R  Final  Rule  to  best  understand 
any  new  regulatory  reipiirements  and 
their  coverage.  As  such,  there  is  no 
additional  one-time  burden  attributed  to 
the  propo.sed  rule. 

Ongoing  costs.  'Fhe  exem|)tion  of  the 
covered  institutions  .should  reduce  any 
burden  related  to  these  provisions. 


However,  in  the  final  rule,  the  Bureau 
did  not  attribute  any  paperwork  burden 
to  these  provisions  on  the  assumjition 
that  the  verification  and  documentation 
requirements  of  the  final  rule  will  not 
result  in  additional  ongoing  co.sts  for 
mo.st  covered  persons.  As  such,  it  would 
he  inappropriate  to  credit  any  reduction 
in  burden  to  the  proposed  rule. 

C.  Snnnnnn'  of  Burden  Hours 

As  noted,  the  Bureau  does  not  believe 
the  projKised  rule  results  in  any  changes 
in  the  burdens  under  Regulation  Z 
associated  with  information  collections 
for  Bureau  res])ondents  under  the  FRA. 

D.  Oonnnents 

The  Bureau  has  a  continuing  interest 
in  the  public’s  ojiinions  of  our 
collections  of  information.  Uomments 
are  sjKicifically  reque.sted  concerning:  (i) 
Whether  the  projiosed  collections  of 
information  are  necessarv  for  the  pro]K;r 
jierformance  of  the  functions  of  the 
Bureau,  including  whether  the 
information  will  have  jjractical  utility: 

(ii)  the  accuracy  of  the  estimated  burden 
associated  with  the  jirojio.sed  collections 
of  information:  (iii)  how  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (iv) 
how  to  minimize  the  burden  of 
complying  with  the  jiroposed 
collections  of  information,  including  the 
aj)j)lication  of  automated  collection 
techniques  or  other  forms  of  information 
technofogy.  Comments  regarding  the 
burden  estimate,  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
should  he  sent  to:  I’he  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  the 
Consumer  Financial  Protection  Bureau, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC,  20503,  or  hy 
the  internet  to 

snbinissions@oinb.eop.gov.  With  cojjies 
to  the  Bureau  at  the  Consumer  Financial 
Protection  Bureau  (Attention:  PRA 
Office),  1700  C  .Street  NW.,  Washington, 
DC,  20552,  or  hv  the  internet  to 
CFPB  Public _PBA@cfpb.gov. 

List  of  .Subjects  in  12  (]FR  Part  1020 

Advertising,  Consumer  protection. 
Mortgages,  Riqiorting  and  recordkeeping 
requirements.  Truth  in  Lending. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions. 

New  language  is  shown  inside  ►hold- 
faced  arrows’^,  while  language  that 
would  he  deleted  is  shown  inside  |hold- 
faced  brackets). 
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Authority  and  Issuance 

For  the  reasons  set  forth  above,  the 
llureau  of  (Consumer  Financial 
Protection  proposes  to  amend 
Kegnlation  Z,  12  GFR  part  1020,  as  s(!t 
forth  Ijelovv: 

PART  1026— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  1 .  The  authority  citation  for])art  1020 
continues  to  read  as  follows; 

Authority;  12  ll.S.G.  2()01 . 20()3-2()()5. 

2007,  20()‘)’  2017.  .3.111.  3.312.  3332.  3381;  13 
II..S.(;.  1001  (!l  scq. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

■  2.  Section  1020.43,  as  added 
el.sevvhere  in  this  issue  of  the  Federal 
Register,  is  amended  hy  revising 
jiaragraphs  (a)(3){ii)  and  (iii),  adding 
new  paragrajihs  (a)(3)(iv)  through  (viii), 
revising  paragrajihs  (h)(4),  (e)(1),  (e)(2), 
and  (g)(l)(ii)(B),  and  adding  new 
paragrajih  (e)(.3),  to  read  as  follows; 

§1026.43  Minimum  standards  for 
transactions  secured  by  a  dwelling. 

(a)*  *  * 

(3)*  *  * 

(ii)  A  temporary  or  ‘‘bridge”  loan  with 
a  term  of  12  months  or  le.ss,  such  as  a 
loan  to  finance  the  purchase  of  a  new 
dwelling  where  the  consumer  plans  to 
sell  a  current  tlwelling  within  12 
months  or  a  loan  to  finance  the  initial 
construction  of  a  dwelling;  |oii 

(iii)  A  constru(;tion  pha.se  of  12 
months  or  le.ss  of  a  constrnction-to- 
permanent  loan^;'^  |.| 

►(iv)  An  extension  of  credit  made 
pursuant  to  a  inogram  administered  hy 
a  Housing  Finance  Agen{;y,  as  defined 
under  24  (]FR  2(10.5; 

(v)  An  extension  of  credit  made  hy; 

(A)  A  creditor  designated  as  a 
Community  Develojmient  Financial 
lu.stitution,  as  defined  under  12  CFR 
1805.1 04(h); 

(B)  A  creditor  designated  as  a 
Uownjiavment  Assistance  through 
Secondary  Financing  Provider,  pursuant 
to  24  CFR  200.194(a),  operating  in 
accordance  with  regulations  pres{;rihed 
hy  the  U.S.  Department  of  Housing  and 
Urban  Development  appli(;ahle  to  such 
])ersons; 

(C)  A  (;reditor  designated  as  a 
(Community  Housing  Development 
Organization,  as  defined  under  24  CFR 
92.2,  oj)erating  in  ac(;ordan(;e  with 
regulations  presc;rihed  hy  the  U.S. 
D(!]iartment  of  1  lousing  and  Urban 
Development  api)licahle  to  such 
persons;  or 

(D)  A  creditor  with  a  tax  exem])tion 
ruling  or  determination  letter  from  the 


Internal  Revenue  Servi(;e  under  section 
501((;)(3)  of  the  Internal  Revenue  Code 
of  198(1  (2(1  CFR  1.5()l(c)(3)-l),  provided 
that; 

(7)  During  the  calendar  year  preceding 
re(;eij)t  of  the  (;onsumer’s  application, 
the  entity  extended  (;redit  .sec;ured  hy  a 
dwelling  no  more  than  100  times; 

(2)  During  the  calendar  year  pre(;eding 
re(;eipt  of  the  (;onsumer’s  apj)lication, 
the  entity  extended  (;redit  secured  hy  a 
dwelling  only  to  consumers  with 
inc;ome  that  did  not  exceed  the 
(pialilving  limit  for  moderate  income 
families  as  estahli.shed  pur.suant  to 
section  8  of  the  United  States  Housing 
Act  of  1937  and  amended  from  time  to 
time  hy  the  U.S.  Department  of  Housing 
and  Urban  Develojnnent; 

(3)  The  extension  of  credit  is  to  a 
consumer  with  income  that  does  not 
exceed  the  (jualifying  limit  spe(;ified  in 
paragraph  (a)(3)(v)(D)(i?)  of  this  .se(;tion; 
and 

(4)  rhe  (;reditor  determines,  in 
ac(;ordance  with  written  procedures, 
that  the  consumer  has  a  nuisonahle 
ahilitv  to  repay  the  extension  of  credit. 

(vi)  An  extension  of  credit  made 
pursuant  to  a  program  authorized  hy 
sections  101  and  109  of  the  Fmergen(;y 
Fconomit;  Stabilization  Ac:t  of  2008  (12 
U.S.C.  5211;  5219); 

(vii)  An  extension  of  (;redit  that  is  a 
refinan(;ing,  as  defined  under 

§  102(1. 2()(a)  hut  without  regard  for 
wln;ther  the  (;reditor  is  the  creditor, 
holder,  or  servicer  of  the  original 
obligation,  that  is  eligible  to  he;  insured, 
guaranteed,  or  made  pursuant  to  a 
program  administenul  hy  the  Federal 
(lousing  Administration,  U.S. 
Dejiartinent  of  Veterans  Affairs,  or  the 
U.S.  Department  of  Agriculture, 
provided  that  the  agency  administering 
the  program  under  which  the  extension 
of  (;redit  is  eligible  to  he  insured, 
guaranteed,  or  made  has  not  prescribed 
rides  pursuant  to  section  129C(a)(5)  or 
129C(h)(3)(B)(ii)ofTILA;or 

(viii)  An  extension  of  credit  that  is  a 
refinancing,  as  defined  under 
§  102(1. 2()(a)  hut  without  regard  for 
whether  the  creditor  is  the  creditor, 
holder,  or  .servicer  of  the  original 
obligation,  that  is  eligible  to  he 
jnircha.sed  or  guaranteed  hy  the  Federal 
National  Mortgage  As.sociation  or  the 
Federal  Home  Loan  Mortgage 
Corporation,  provided  that; 

(A)  The  refinancing  is  made  pursuant 
to  an  eligible  targeted  refinan(;ing 
program,  as  defined  under  12  CFR 
1291.1; 

(B)  Su(;h  entities  are  ojierating  under 
the  conservatorship  or  receivershi])  of 
the  Federal  Housing  Finance  Agency 
pursuant  to  section  13(17  of  the  Federal 
(lousing  Enterprises  Financial  Safety 


and  Soundness  Act  of  1992  (12  U.S.C. 

4(11 7(i))  on  the  date  the  refinan(;ing  is 
consummated; 

((])  The  existing  obligation  satisfied 
and  re])lac,ed  hy  the  refinancing  is 
owned  hy  the  Fixleral  National  Mortgage 
A.ssociation  or  the  Federal  Home  Loan 
Mortgage  Corporation; 

(D)  The  existing  obligation  satisfied 
and  replaced  hy  the  refinan(;ing  was  not 
(;onsnnnnated  on  or  after  )anuarv  10. 
2014; and 

(E)  The  refinan(;ing  is  not 
consummated  on  or  after  januarv  10. 
2021. ◄ 

(h)  *  *  * 

(4)  Uioher-pricA‘d  cove/er/  transaction 
means  a  covered  tran.sa(;tion  with  an 
annual  percentage  rate  that  exceeds  the 
average  prime  offer  rate  for  a 
(;omparahle  transaction  as  of  the  date 
the  interest  rate  is  .set  hy  1.5  or  more 
per(;entage  points  for  a  first-lien  (;overed 
tran.sat:tion^,  other  than  a  (lualified 
mortgage  under  jiaragraph  (e)(5)  or  (f)  of 
this  section;  hy  3.5  or  more  })eri;entage 
jHiints  for  a  first-lien  covered 
transaction  that  is  a  ijualified  mortgage 
under  jiaragraph  (e)(5)  or  (f)  of  this 
.sec.tion;*^  or  hy  3.5  or  more  pen;entage 
points  for  a  suhordinate-lien  covered 
transaction. 

***** 

(e)  Qualified  inortgat’cs.  (1)  Safe 
harbor  and  presinnidion  of  compliance. 
(i)  Safe  harbor  for  loans  that  are  not 
higher-priced  covered  transactions.  A 
creditor  or  a.ssignee  of  a  qualified 
mortgage,  as  defined  in  paragraphs 
(e)(2).  (e)(4).  ►(e)(5).^  or  (0  of  this 
se(;tion.  that  is  not  a  higher-pri(;ed 
(;overed  transaction,  as  defined  in 
paragraph  (h)(4)  of  this  section, 
complies  with  the  repayment  alhlity 
requirements  of  paragraph  (i;)  of  this 
.section. 

(ii)  Presumption  of  compliance  for 
higher-priced  covered  transactions.  (A) 
A  creditor  or  assignee  of  a  qualified 
mortgage,  as  defined  in  paragrajih  (e)(2), 
(e)(4).  ►(e)(5). or  (f)  of  this  section, 
that  is  a  higher-jjriced  covered 
transaction,  as  defined  in  paragraph 
(h)(4)  of  this  section,  is  jiresumed  to 
comply  with  the  rejiayment  ability 
requirements  of  paragraph  (c)  of  t(iis 
.se(;tion. 

(B)  To  rehut  the  presunqition  of 
(;om])liance  de.scrihed  in  jiaragraph 
(e)(l)(ii)(A)  of  this  se(;tion.  it  must  he 
jnoven  that,  despite  meeting  the 
prerecpiisites  of  paragraph  (e)(2),  (e)(4), 
►(e)(5),'^  or  (f)  of  this  .se(;tion,  the 
creilitor  did  not  make  a  reasonable  and 
good  faith  determination  of  the 
consumer’s  rejiayment  ability  at  the 
time  of  consummation,  hy  showing  that 
the  consumer’s  income,  debt 
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obligations,  alimony,  child  supi)ort.  and 
the  consumer’s  monthly  ])ayment 
(including  mortgage-related  obligations) 
on  the  covered  transaction  and  on  any 
simultaneous  loans  ol  which  the 
creditor  was  aware  at  consummation 
would  leave  the  consumer  with 
insufficient  residual  income  or  assets 
otluir  than  the  value  of  the  dwelling 
(including  any  real  property  attached  to 
the  dwelling)  that  secures  tin;  loan  with 
which  to  meet  living  expenses, 
including  any  recurring  and  material 
non-debt  obligations  of  which  the 
creditor  was  aware  at  the  time  of 
consummation. 

(2)  Qaalifiod  niortgagf;  defined — 
genend.  KxcejJt  as  provided  in 
paragrajdi  (e)(4)^,  (e)(.'j).'^  or  (f)  of  this 
.section,  a  (lualified  mortgage  is  a 
covered  transaction: 

•k  -k  -k  ic  ic 

►(.1)  Qiudified  inoiigage  defined — 
snudi  creditor  portfolio  loans,  (i) 
Notwithstanding  j)aragraph  (e)(2)  of  this 
.section,  a  (jualified  mortgage  is  a 
covered  transaction: 

(A)  That  .satisfies  the  requirements  of 
])aragraph  (e)(2)  of  this  section  other 
than  the  retiuirements  of  ])aragraj)h 
(e)(2)(vi)  and  without  regard  to  the 
.standards  in  appendix  Q  to  this  part; 

(13)  For  which  the  creditor  considers 
at  or  before  consummation  the 
consumer’s  monthly  deht-lo-income 
ratio  or  residual  income  and  verifies  tin; 
debt  obligations  and  income  used  to 
determine  that  ratio  in  accordance  with 
l)aragraph  (c)(7)  of  this  .section,  except 
that  th(!  calculation  of  the  payment  on 
the  covered  transaction  for  ])uri)oses  of 
determining  the  consumer’s  total 
monthly  debt  obligations  in  paragraph 
(c)(7)(i)(A)  shall  he  determined  in 
accordance  with  paragraph  (e)(2)(iv)  of 
this  section  instead  of  ])aragraj)h  (c)(.'i) 
of  this  section; 

(C)  That  is  not  subject,  at 
consummation,  to  a  commitment  to  he 
accjuired  by  another  ])erson,  other  than 
a  person  that  .satisfies  the  requirements 
of  paragraph  (e)(.'j)(i)(D)  of  this  section; 
and 

(D)  For  which  the  creditor  .satisfi(!s  tin; 
n!(|uirements  .stated  in 

§  l()2(j.8.'>(h)(2)(iii)(13)  and  (C). 

(ii)  A  (lualified  mortgage  extended 
pursuant  to  paragraph  (e)(.‘i)(i)  of  this 
section  iinnuuliately  loses  its  status  as  a 
(|ualified  mortgage  under  paragraph 
(e)(.‘i)(i)  if  legal  title  to  the  (jualified 
mortgage  is  sold,  assigned,  or  otherwise 
transf(!rred  to  anothiir  j)erson  (jxcept 
wlnm: 

(A)  The  (jualifiiul  mortgage  is  sold, 
assigned,  or  otlnn  wise  transferred  to 
another  j)erson  thre(j  y(!ars  or  more  aft(;r 
consummation  of  the  (jualified 
mortgage; 


(B)  The  (jualified  mortgage  is  sold, 
assigned,  or  otherwise  transferred  to  a 
cre(litor  that  satisfi(;s  the  nujidrements 
of  j)aragraj)h  (e)(5)(i)(D)  of  this  S(;(:ti()n; 

(C)  The  (jualified  mortgage  is  sold, 
a.ssigned,  or  otherwis(!  transferred  to 
another  j)er.son  j)ur.suant  to  a  (:aj)it;d 
(•(jstoration  j)lan  or  other  action  under  12 
ll.S.f^  18810,  actions  or  in.structions  of 
any  j)erson  acting  as  conservator. 
r(H:(!iver,  or  hankriq)tcy  trust(!e.  an  oixhir 
of  a  State  or  Federal  government  agencv 
with  juri.sdiction  to  examine  the  creditor 
j)ursuant  to  State  or  Federal  law.  or  an 
agnuiinent  h(;tw(;en  the  creditor  and 
such  an  agency;  or 

(D)  The  (jualified  mortgage  is  sold, 
assigned,  or  ()therwis(!  transferred 
jjursuant  to  a  merg(n'  of  the  creditor  with 
another  jjer.son  or  ac(juisition  of  the 
creditor  by  anoth(;r  jjerson  or  of  another 
jKM’son  by  tbe  ciniditor.*^ 

k  k  k  k  k 

(g)*  *  * 

(1)  *  *  * 

(ii)  *  *  * 

(13)  Is  a  (jualified  m()rlgag(!  under 
j)aragraj)h  ((!)(2).  (e)(4).  ►(e)(5),^  or  (f) 
of  this  s(;(:ti(m;  and 

k  k  k  k  k 

m  8.  In  Siq)j)lement  1  to  Part  1028 — 
(Ifficial  lnt(!rj)retati()ns: 

A.  Under  Section  t()2(i.:V2 — 
lieijnireinents  for  High-Cost  Mortgages: 

i.  Un(l(;r  22(h)  Definitions: 
a.  Under  Paragraph  32(l))( }  )(ii),  as 
amended  elsewhere  in  this  i.ssue  of  the 
P’ederal  Register,  j)aragraj)h  .1  under  that 
heading  is  a(l(l(!(l. 

13.  Under  Section  1026.42 — Mininnnn 
Standards  for  Transactions  Secured  by 
a  Dwelling,  as  added  el.sewh(!re  in  this 
issue  of  the  Federal  Register: 

i.  Umhir  42(a)  Scope: 

a.  Tlu!  heading  Paragraph 
42(a)(2)(v)(D)  and  j)aragraj)h  1  under 
that  heading  are  added. 

1).  'I’he  heading  Paragraph  42(a)(2)(vi) 
and  j)aragraj)h  1  under  that  heading  are 
a(l(l(Kl. 

c.  The  luiading  Paragraph  42(a)(2)(vii) 
and  j)aragraj)h  1  under  that  Iniadingare 
a(l(l(Kl. 

(1.  The  heading  Paragraph 
42(a)(2)(viii)  and  j)aragraj)h  1  under  that 
heading  are  iubhul. 

ii.  Un(l(;r  42(el  Qiudified  Mortgages: 

a.  The  heading  Paragraph  42(e)(.5)  and 
j)aragraj)hs  1  through  10  under  that 
lujading  are  added. 

Supplement  I  to  Part  1028 — Official 
Interpretations 

k  k  k  k  k 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 


Section  1026.22 — Requirements  for 
/  / igh  -  Cost  Mortgages 
***** 

22(h)  Definitions. 

Paragraph  22(h)(1). 

Paragraph  22(h)(l  )(ii). 
***** 

►5.  Loan  origimdor  compensation — 
calculating  loan  originator 
compensation  in  connection  with  other 
charges  or  })ayments  included  in  the 
finance  charge  or  made  to  loan 
originators,  i.  Consumer  pavments  to 
mortgage  brokers.  M()rtgag(?  broker  fe(!s 
alr(;a(ly  included  in  the  j)()ints  and  fees 
calculation  under  §  1020. 82(b)(l  )(i)  muni 
not  be  counted  again  under 
S  1020.82(b)(l)(ii).  For  (;xamj)le,  assume 
a  mortgage  broker  charges  a  consumer  a 
$8,000  fee  for  a  transaction.  The  $8,000 
mortgage  broker  fee  is  included  in  the 
finance  charge  under  §  1020.4(a)(8). 
Because  the  $8,000  mortgag(5  broker  fee 
is  already  included  in  j)oints  and  fees 
under  §  1020.82(b)(l)(i),  it  is  not 
counted  again  under  1020.82(b)(l)(ii). 

ii.  Pavments  hv  a  mortgage  broker  to 
its  individual  loan  originator  emplovee. 
Comjjensation  joaid  by  a  mortgage 
brok(?r  to  its  individual  loan  originator 
emj)loy(;e  is  not  included  in  jioints  and 
f(!es  under  ^  1020.82(b)(l  )(ii).  k’or 
(ixamj)le,  assume  a  consuuKir  j)ays  a 
$8,000  fee  to  a  mortgage  broker,  and  the 
mortgage  broker  j)avs  a  $1  ..'iOO 
commission  to  its  individual  loan 
originator  emj)lov(U!  for  that  transaction. 
The  $8,000  mortgage  broker  fee  is 
included  in  jK)ints  and  fees,  but  the 

$1 ,.')()()  commission  is  not  included  in 
j)oints  and  fees  b(!(:au.se  it  has  already 
l)een  included  in  jjoints  and  fees  as  j)arl 
of  the  $8,000  mortgage  broker  fee. 

Alternative  1 

iii.  Creditor's  origination  fees.  Section 
1020.82(b)(l)(ii)  iXHjuires  a  creditor  to 
include  comjjen.sation  j)aid  by  a 
consumer  or  cnulitor  to  a  loan  originator 
in  the  calculation  of  j)()ints  and  fiees  in 
addition  to  any  fees  or  charges  jjaid  by 
tbe  consumer  to  the  creditor  inclu(le(l  in 
j)()ints  and  f(u;.s  muhir  S  1020.82(b)(l  )(i). 
For  examj)le,  assume  that  a  consumer 
jiays  to  the  creditor  a  $8,000  origination 
fee  and  that  the  cnulitor  jxiys  to  its  loan 
()ffic(!r  emj)l()yee  $1  ..'iOO  in 
comjjensation  attributed  to  tbe 
transaction.  Assume  furtber  that  the 
consumer  j)ays  no  other  charges  to  the 
cnulitor  that  are  included  in  j)()ints  and 
fiuis  under  4?  1020.82(b)(l)(i)  and  the 
hum  officer  receiv(;s  no  other 
comjumsation  that  is  included  in  jjoinls 
and  fe(;s  under  §  1020.82(b)(l)(ii).  For 
j)urj)o.ses  of  calculating  jjoints  and  huis, 
the  $8,000  origination  fee  is  included  in 
j)oints  and  fees  under  §  1020.82(b)(l)(i) 
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and  the  $1,500  in  loan  officer 
(:onij)ensation  is  included  in  j)oints  and 
fees  under  §  1020.32(l))(l)(ii),  e(|ualing 
$4,500  in  total  points  and  fees,  ])rovide(l 
that  no  other  ])oints  and  fees  are  paid  or 
coin])ensation  received. 

Alternative  2 

iii.  Cwdilor's  origination  fans.  Section 
1020.32(h)(l)(ii)  recpiires  a  creditor  to 
reduce  the  amount  of  loan  originator 
coin])ensation  included  in  the  points 
and  fees  calculation  under 
§  1020.32(t))(l)(ii)  hy  any  amount 
included  in  the  points  and  fees 
calculation  under  §  1020.32(h)(l)(i).  For 
example,  assume  that  a  consumer  pays 
to  the  creditor  a  $3,000  origination  fee 
and  that  the  creditor  pays  to  the  loan 
originator  $1 ,500  in  compen.sation 
attributed  to  the  transaction.  Assume 
further  that  the  consumer  jiays  no  other 
charges  to  the  creditor  that  are  included 
in  points  and  fees  under 
S  1020.32(l))(l)(i)  and  the  loan  originator 
receives  no  other  compen.sation  that  is 
included  in  points  and  fees  under 
S  1020.32(h)(l)(ii).  For  i)ur])o.ses  of 
calculating  points  and  fees,  the  $3,000 
origination  fee  is  included  in  points  and 
fees  under  §  1020.32(h)(l)(i),  hut  the 
$1,500  ill  loan  originator  comjien.sation 
need  not  he  included  in  points  and  fees. 
If,  however,  the  consumer  pays  to  the 
creditor  a  $1,000  origination  fee  and  the 
creditor  ])ays  to  the  loan  originator 
$1,500  in  comjien.sation,  then  the  $1,000 
origination  fee  is  included  iu  jioints  and 
fees  under  ^  1020.32(h)(l)(i),  and  $500 
of  the  loan  originator  comjiensation  is 
included  in  points  and  fees  under 
§  102().32(l))(l)(ii),  equaling  $1..500  in 
total  jioints  and  fees,  provided  that  no 
other  points  and  fees  are  paid  or 
compen.sation  received.  This  exainjile 
illustrates  the  recpiireiuents  of 
§  1020.32(l))(l)(ii)  for  both  retail  and 
wholesale  transactions.*^ 
***** 

Soction  1()2(>.43 — Mininnnn  Standards 
for  Transactions  Secured  by  a  Dwelling 
43(a)  Scope 

*  it  *  *  * 

^-Paragraph  43(a)(3)(v)(D). 

1.  General.  An  extension  of  credit  is 
exemjjt  from  the  requirements  of 
§  1020.43(c)  through  (f)  if  the  credit  is 
extended  hy  a  creditor  described  in 

1020.43(a)(3)(v)(D),  provided  the 
conditions  sjiecified  in  that  section  are 
.satisfied.  The  conditions  specified  in 
§1020.43(a)(3)(v)(D)(7)  and  [2]  are 
determined  according  to  activity  that 
occurred  iu  the  calendar  year  preceding 
the  calendar  year  in  which  the 
consumer’s  apjilication  was  received. 
Section  1020.43(aK3)(v)(D)(2)  provides 
that,  during  the  preceding  calendar  year. 


the  creditor  must  have  extended  credit 
oidy  to  consumers  with  income  that  did 
not  exceed  the  qualifying  limit  then  in 
effect  for  moderate  income  families,  as 
sjiecified  in  regulations  prescribed  hy 
the  IJ.S.  Department  of  Housing  and 
Urban  Development  pursuant  to  section 
8  of  the  United  States  Housing  Act  of 
1937.  For  example,  a  creditor  has 
satisfied  the  reijuirement  in 
§  l()2(i.43(a)(3)(v)(D)(2)  if  the  creditor 
extended  caedit  only  to  consumers  with 
incomes  that  did  not  exceed  the 
qualifying  limit  in  effect  on  the  dates 
the  creditor  received  each  consumer’s 
individual  application.  The  condition 
specified  in  l()2(i.43(aK3)(v)(D)(.7), 
which  relates  to  the  current  extension  of 
credit,  provides  that  the  extension  of 
credit  mu.st  be  to  a  consumer  with 
inc;om()  that  does  not  exceed  the 
(jualifying  limit  specified  in 
§  l()2().43(a)(3)(vKD)(2)  in  effect  on  the 
date  the  creditor  received  the 
consumer’s  apjjlication.  For  example, 
assume  that  a  creditor  with  a  tax 
exem])tion  ruling  under  section 
501  (c)(3)  of  the  Internal  Revenue  Code 
of  1980  has  satisfied  the  conditions 
identified  in  §  1020.43(a)(3)(v)(D)(7)  and 
(2).  If,  on  May  21, 2014,  the  cnulitor  in 
this  exam])le  extends  credit  .secunnl  hy 
a  dwelling  to  a  consumer  whose 
a])plication  reflected  income  in  exc(;.s.s 
of  the  {pialifving  limit  identified  in 
I?  1020.43(a)(3)(v)(D)(2)  in  effect  on  the 
date  the  creditor  received  that 
consumer’s  aj)plication,  the  creditor  has 
not  satisfied  the  condition  in 
§  1020.43(a)(3)(v)(D)(2)  and  this 
extension  of  caedit  is  not  cixempt  from 
the  rexjuirememts  of  §  1020.43(c:)  through 
(0. 

Paragraph  43(a)(3)( vi ). 

1.  General.  The  recpiircanents  of 
§  1020.43(c)  through  (f)  do  not  apply  to 
a  mortgage  loan  modific:ation  made  in 
connection  with  a  program  authorized 
hy  sections  101  and  109  of  the 
Emergency  Economic  Stabilization  Act 
of  2008.  If  a  creditor  is  underwriting  an 
extension  of  credit  that  is  a  refinancing, 
as  defined  hy  §  1020.20(a),  that  will  he 
made  pursuant  to  a  program  authorized 
hy  seictions  101  and  109  of  the 
Emergene;y  Economie;  .Stabilization  Ae:t 
of  2008,  the  creditor  also  nexul  not 
e;e)mply  with  §  1020.43(e:)  through  (f).  A 
cTeditor  need  not  ele;termine  whether  the 
mortgage  loan  modification  is 
e:e)n.sielereel  a  refinancing  uneleir 
§  1020.20(a)  for  pur])ose;.s  of  ele;termining 
ap])lie:ahility  of  1020.43;  if  the 
tran.saction  is  made  in  exnuuiction  with 
these  programs,  the  reepiireinents  of 
§1020.43(e;)  through  (f)  do  not  apply.  In 
addition,  if  a  creditor  underwrites  a  new 
extension  of  credit,  such  as  a 
suhordinate-liem  mortgage  loan,  that 


will  he  made  jnirsuant  to  a  ])rogram 
authorized  hy  .se;e;tions  101  and  109  of 
the  Emergene:y  Eeionomic  Stabilization 
Act  of  2008,  tile  e;reditor  need  not 
exunply  with  the  reupiirements  of 
S  1020.43(e;)  through  (f). 

Paragraph  43( a )( 3 ){ vii ). 

1 .  General.  The  requirements  of 
S  1020.43(c)  through  (f)  do  not  apply  to 
an  extension  of  e.redit  that  is  a 
refinane:ing.  as  defined  hy  §  1020.20(a) 
hut  without  regard  for  wheither  the 
c.reditor  is  the  creditor,  holder,  or 
.servicer  of  the  original  obligation,  that  is 
eligible  to  he  in.sured,  guaranteed,  or 
made  pursuant  to  programs 
administered  hy  the  F’ederal  agencies 
identifieKl  in  io20.43(a)(3)(vii), 
provided  that  rules  issued  by  such 
agencies  pursuant  to  .see;tion 
129C:(h)(3)(B)(ii)  or  129r4a)(5)  of  TILA 
have  not  hee:ome  effeedive  on  or  before 
the  date  the  refinaneang  is 
e:onsununate;d.  For  examjile: 

i.  Assume  that  a  exmsumer  applies  for 
a  refinane;ing  that  is  eligible  to  he 
insured,  guaranteed,  or  made  pursuant 
to  a  jirogram  administered  hy  the  U.S. 
Department  of  Veterans  Affairs.  If  the 
U.S.  Department  of  Veterans  Affairs  has 
issued  rules  pursuant  to  TIEA  .seedion 
129U(l))(3)(B)(ii)  or  129U(a)(5)  that  have 
become  effeedive,  the  exemjition  in 

S  l()2().43(a)(3)(vii)  does  not  ajiply 
heicause  those  redes  will  .separately 
govern  the  status  of  U.S.  Department  of 
Vederaus  yXffairs  loems. 

ii.  Assume  that  a  exmsumer  applies  for 
a  refinancing  eif  a  suheirelinatei-lien 
mortgage  leian  that  is  eligible  to  he 
insureel,  guaranteieel,  or  luaele  |)ursuant 
tei  a  jireigrain  aelministereiel  by  the  U.S. 
Departmeait  of  Vederans  Affairs  anel  the 
U.S.  Department  of  Veterans  Affairs  has 
is.sueel  redes  pursuant  to  TILA  .seudion 
129C(h)(3)(B)(ii)  or  129U(a)(5)  that  have 
he;e:ome  effeedive.  Asseime  further  that 
such  effeedive  lules  ajijily  to 
refinanenngs  of  first-lien  mortgage;  loans, 
belt  not  suhordinate-lien  mortgage  leians. 
The  e;xe;mption  in  §  l()28.43(a)(3)(vii) 
eloes  not  apply,  re;garelless  eif  the  stateis 
of  the  partie:eilar  leians  emeler  the  reiles 
issueel,  l)e;e;au.se  the  U.S.  Dejiartinent  of 
Veterans  Affairs  has  isseieiel  redes 
peirsuant  to  TILA  seiediein 
129U(h)(3)(B)(ii)  or  129C(a)(5)  that  have 
heiexime  effeedive.  ’I’he  exeinptiein  eleies 
ned  apply  even  if  the  applieeahility  of 
sue:h  Feeleiral  ageneey  i  iileis  is  eleteirmineel 
hiiseel  ein  jireigram  tvpe  insteiael  eif  leicUi 
type.  Thus,  the  eixeiuptieiu  in 

102(i.43(a)(3)(vii)  eleieis  neit  ajiply  evein 
if  the  U.S.  Department  eif  Veteii’ans 
Affaii’s  I’ules  elei  not  apply  to  the 
partieailar  U.S.  Departme;nt  of  Veterans 
Affairs  preigrain  uneler  which  the 
refinancing  is  eligible  to  he  insureel, 
guaranteeiel,  eir  maele. 
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iii.  Assume  tlial  a  consumer  a])])lies 
for  a  refinancing  that  is  eligil)le  to  he 
insured,  guaranteed,  or  made  pursuant 
to  a  jnogram  administered  hy  tlie 
Federal  Housing  Athninistration  and  tin; 
Fetleral  Housing  Administration  has 
issued  rules  pursuant  to  TlhA  section 
r2t)(](h)(3)(15)(ii)  or  120(;{a)(.‘i)  that  have 
iM'come  effective.  Assiuik!  further  that 
the  refinancing  for  which  the  consumer 
ap])lies  is  also  eligible  to  he  insunul, 
guaranteed,  or  made  pursuant  to  a 
jnogram  administered  l)y  the  l).,S. 
ne|)artment  of  Agriculture,  hut  the  II. S. 
I)(!j)arlment  of  Agriculture  has  not 
issued  rules  ])ursuant  to  TILA  .section 
12tKI(l))(3)(I3)(ii)  or  129C(a)(r)),  or  the 
II. S.  Dej)artment  of  Agriculture  has 
issued  rules  imjjlementing  TILA  .section 
12t)C(h)(3){13)(ii)  or  129C(a)(.'j)  that  have 
not  yet  taken  effect  at  the  time  the 
refinancing  is  consummated.  The 
exem])tion  aj)j)lies  to  that  refinancing 
hiicaiKse  tin;  nifinancing  is  eligible  to  he 
to  he  insured,  guarantcuul,  or  made 
jjursuant  to  a  jmrsuant  to  |)rogram 
administered  hy  a  FcHhnal  agencv 
identified  in  §  i()2(i.43(a)(3)(vii),  and 
such  Federal  agency  has  not  issued 
rules  |)ursuanl  to  s(!ction 
12‘K:(h){3)(H)(ii)  or  12‘K:(a)(.'i)  of  TILA 
that  have  become  eftective. 

Paragraph  -431  a j/.7 )( viii }. 

1.  (’(UKU'dl.  .Section  l()2().43(a)(3)(viii) 
])rovides  an  exemj)tion  from  the 
recjuinanents  of  1028. 43(c)  through  (f) 
for  certain  extensions  of  credit  that  an; 
considered  refinancings,  as  defiiuul  in 
^  1020. 20(a)  hut  without  regard  for 
whether  the  cnnlitor  is  the  creditor, 
holder,  or  servicer  of  the  original 
obligation,  that  an;  eligible  for  |)urcha.se 
or  guarantee  hy  Fannie  Mae  or  Fnuidie 
Mac.  The  exem])tion  jjrovichul  hv 
§  1020.43(a)(3)(viii)  is  available  only 
while  these  entities  remain  in 
conservatorshij).  For  exam])le,  if  Fannie 
Mae  remains  in  con.servator.shi]i.  hut 
Freddie  Mac  exits  conservator.shij),  the 
(ixemjjtion  continues  to  aj)j)ly  to 
refinancings  that  are  eligible  for 
|)urcha.se  hv  Fannie  Mae.  j)rovided  the 
other  conditions  sjjecified  in 
^  1020.43(a)(3)(viii)  are  met.  Further,  the 
exemj)tion  is  available  onlv  if  the 
existing  ohligati{)n  that  will  he  satisfied 
and  re])lace(l  hy  the  refinancing  was 
consummatcid  j)rior  to  January  10,  2014. 
For  exam|)le.  if  a  consumer  a])])lies  for 
an  extension  of  credit  that  is  a 
nifinancing,  as  defined  hv  1020.20(a), 
that  is  eligible  to  he  j)urchased  hy 
Fannie  Mae  or  Freddie  Mac,  hut  the 
consumer's  current  m{)rtgage  loan  was 
consummated  on  or  after  January  10. 
2014,  the  exem|)tion  j)rovided  hy 
§  1020.43(a)(3)(viii)  does  not  aj)])!)'.*^ 


■43(dl  Qualifwd  mortgagds. 
***** 

^Pava^raph  43(d)(!^)- 

1.  Satisfaction  of  (pialificd  ntort>’agH 
rcqaircnicnts.  For  a  covered  transaction 
to  he  a  (jualified  mortgage  under 

§  1020.43(e)(.')),  the  mortgage  must 
satisfy  the  riccjuirements  for  a  (jualified 
mortgage  under  1020.43(e)(2),  other 
than  the  rcHjuirements  rcigarding  dciht-to- 
income  ratio.  For  examjcle,  a  (jualified 
mortgage  under  1020.43(e)(.'i)  may  not 
have  a  loan  term  in  excess  of  30  years 
because  longcjr  terms  are  jirohihited  for 
(jualified  mortgagcis  under 
^  1020.4.3(e)(2)(ii).  Similarly,  a  (jualified 
mortgage  under  §  1020.43(e)(.'i)  may  not 
residt  in  a  balloon  jcayment  because 
S  1020.43(e)(2)(i)(C)  jn’ovide.s  that 
(jualified  mortgages  may  not  have 
balloon  j)ayments  excejjt  as  j)rovi(led 
under  §  1020.43(f).  However,  a  covered 
tran.saction  necul  not  comj)ly  with 
S  1020.43(e)(2)(vi).  which  jnohihits 
consumer  monthly  deht-to-income 
ratios  in  excess  of  43  j)ercent.  A  covered 
tran.saction  therefore  can  he  a  (jualified 
mortgage  undcir  1020.43(e)(,'5)  (iven 
though  the  consumer’s  monthly  (l(;hl-t()- 
income  ratio  is  grciatca'  than  43  jxircent. 

2.  Dcbt-to-incomc  ratio  or  residual 
income.  .Scuition  1020.43(e)(.'))  does  not 
jirccscrihe  a  sjcecific  monthly  deht-to- 
income  ratio  with  which  crcxlitors  must 
comjdy.  Instead,  cnalitors  must 
considcM'  a  consimua  's  deht-to-income 
ratio  or  rcisidual  income  calcidatcid 
gencjrally  in  accordance  with 

1()20.43(c)(7)  and  verify  the; 
information  used  to  calculate  the  (l(;ht- 
to-income  ratio  or  rcj.sidual  income  in 
accordance  with  §  1()20.43((:)(3)  and  (4). 
Howciver,  §  1020. 43(c)(7)  refers  crcKlitors 
to  1()20.43(c)(.‘5)  for  in.structions  on 
calculating  the  j)ayment  on  the  covenxl 
tran.saction.  Section  1020. 43(c)(5) 
r(!{juir(;.s  creditors  to  calculate  the 
j)ayment  differently  than 

1020.43(e)(2)(iv).  For  j)urjK).s(!.s  of  the 
(jualified  mortgage  definition  in 
§  1020.43(e)(5),  creditors  must  base  their 
calcidation  of  the  consumer’s  (kjht-to- 
income  ratio  or  residual  income  on  the 
j)ayment  on  the  cov(!re(l  transaction 
calculated  according  to 
§  1020.43((;)(2)(iv)  instead  of  according 
to  §  1020.43(c)(5).  (Ireditors  are  not 
nHjuired  to  calcidate  the  consuiiKir’s 
monthly  deht-to-income  ratio  in 
accordance  with  aj)j)en(lix  Q  to  this  j)art 
as  is  rerjuired  under  the  g(!neral 
(l(;finiti()n  of  (jualified  m()rtgag(!s  hv 
Sl020.43(e)(2)(vi). 

3.  Forward  commitments.  A  creditor 
may  make  a  mortgage  loan  that  will  he 
transferred  or  sold  to  a  purchaser 
j)ur.suant  to  an  agreement  that  has  been 
enterrid  into  at  or  before  the  time  the 


transaction  is  consummated.  .Such  an 
agreement  is  sometimes  known  as  a 
“forward  commitment.’’  A  mortgage  that 
will  he  ac(juire(l  hv  a  j)urcha.s(!r 
j)ursuant  to  a  forward  commitment  does 
not  satisfy  the  nujuirements  of 
^  102(5. 43(e)(5),  whetluir  the  forward 
commitment  j)rovi(les  for  the  jjurchase 
and  sale  of  the  sj)ecific  tran.saction  or  for 
the  j)ur(:ha.se  and  sale  of  transactions 
with  certain  j)rescril)(!(l  criteria  that  the 
tran.saction  nuHits.  However,  a  forward 
commitimmt  to  another  jjerson  that  akso 
iiKMits  the  re(juirements  of 
§  1020.43(e)(5)(i)(D)  is  j)ermitte(l.  For 
(5xamj)le:  a.ssume  a  ciHulitor  that  is 
eligible  to  make  (jualified  mortgages 
under  §  1020.43(e)(5)  makes  a  mortgage. 
If  that  mortgage  meets  the  jmrcha.se 
criteria  of  an  investor  with  which  the 
creditor  has  an  agr(;(Mn(!nt  to  sell  loans 
aft(;r  consummation,  then  the  loan  does 
not  nuict  the  definition  of  a  (jualified 
mortgage  under  1020.43(e)(5). 

However,  if  the  investor  meets  the 
('(ujuirements  of  ^  1020.43(e)(5)(i)(D),  the 
mortgage  will  he  a  (jualified  mortgage  if 
all  other  aj)j)licahl(!  criteria  also  are 
.satisfied. 

4.  Creditor  cpialific(ttio]\s.  To  h(! 
eligible  to  make  (jualified  mortgages 
uuder  1 020.43(e)(.5),  a  creditor  must 
.satisfy  the  nHjuirements  stated  in 

S  1020.35(l))(2)(iii)(li)  and  (C).  .Section 
102(5. 35(h)(2)(iii)(B)  re(juire.s  that, 
during  the  j)rece(ling  calendar  year,  the 
creditor  and  its  affiliat(;s  togrdher 
originated  500  or  fewer  first-lien 
covered  transactions.  S(!ction 
102(5. 35(h)(2)(iii)((I)  re(iuir(;.s  that,  as  of 
the  end  of  the  j)r(!ce(ling  calendar  y(;ar, 
the  creditor  had  total  assets  of  less  than 
.$2  billion,  adjusted  annually  hv  the 
Bureau  for  inflation. 

5.  Heqnirement  to  hold  in  jiortfolio. 
Creditors  generally  must  hold  a  loan  in 
j)()rtfolio  to  maintain  the  transaction’s 
status  as  a  (jualified  mortgage  under 

§  1()20.43(e)(5),  subject  to  four 
(ixcejdions.  Unless  one  of  these 
ex(;(;j)ti()ns  aj)j)li(;.s,  a  loan  is  no  longer 
a  (jualified  mortgage  under 
§  102(5. 43(e)(5)  once  legal  title  to  the 
(l(d)t  obligation  is  sold,  assigned,  or 
otluirwise  transfernxl  to  anotlua'  j)erson. 
Accordingly,  unless  one  of  the 
excejitions  aj)jjli(?.s,  the  transferee  coidd 
not  heiKifit  from  the  j)resumj)tion  of 
comjjliance  for  (jualified  m()rtgag(!.s 
under  §  1020.43(e)(1)  unhiss  the  loan 
akso  met  the  najuirements  of  another 
(jualified  mortgage  definition. 

(5.  Application  to  subsequent 
transferees.  The  (jxcejitions  contained  in 
§  1()20.43(e)(5)(ii)  aj)j)ly  not  only  to  an 
initial  sale.  assignuKait,  or  oth(!r  tran.sfer 
by  the  originating  creditor  hut  to 
.suh.se(]uent  .sahas,  assignments,  and 
other  transfers  as  well.  For  examjile. 
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assiune  Creditor  A  originates  a  (]ualified 
mortgage  under  §  l()2().43(e)(5).  Six 
months  after  consummation.  Creditor  A 
sells  the  (lualified  mortgage  to  Creditor 
0  l)ursuant  to  ^  l()2(i.43(e)(5)(ii)(I3)  and 
the  loan  retains  its  (gialified  mortgage 
status  l)(!cause  (auditor  B  com])lies  with 
the  limits  on  asset  size  and  numher  of 
transactions.  If  Cnulitor  B  sells  the 
(lualified  mortgage,  it  will  lose  its 
(jualified  mortgage  status  under 
l()2(i.43(e)(5)  unless  the  sale  (lualifies 
for  one  of  the  §  102(>.43(e)(,5)(ii) 
excejjtions  for  sales  three  or  mon;  years 
after  consummation,  to  another 
(gialifying  institution,  as  re()uired  by 
sujjervi.sory  action,  or  pursuant  to  a 
merger  or  acquisition. 

7.  Tmnsffn'  three  yaars  after 
consiimniation.  Under 

S  102fi.43(e)(5)(ii)(A),  if  a  (|ualified 
mortgage  under  §  102().43(e)(.'5)  is  sold, 
assignetl,  or  otherwise  transferred  three 
years  or  more  after  consummation,  the 
loan  retains  its  status  as  a  (|ualified 
mortgage  under  §  102().43(e)(.')) 
following  the  transfer.  The  transferee 
need  not  he  eligible  to  originate 
(]ualified  mortgages  under 
§  1()2H.43(e)(.5).  The  loan  will  continue 
to  he  a  qualified  mortgage  throughout  its 
life,  and  the  transferee,  and  any 
subsequent  transferees,  may  invoke  the 
])resumption  of  comj)liance  for  (|ualified 
mortgages  under  §  l()2().43(e)(l ). 

8.  Transfer  to  another  (jnalifving 
creditor.  Under  4;  l()2B.43(e)(.'))(ii)(B),  a 
(lualified  mortgage  under  §  102(j.43(e)(.')) 
may  he  .sold,  assigned,  or  otluirwise 
transferred  at  any  time  to  another 
creditor  that  meets  the  requirements  of 
^  l()2(i.43((d(5)(v).  That  .section  requirc^s 
that  a  cmditor,  during  the  preceding 
calendar  y(?ar,  together  with  all 
affiliates.  500  or  fewer  first-lien  covered 
transactions  and  had  tot:d  assets  lt;ss 
than  $2  billion  (as  adjusted  for  inflation) 
at  the  end  of  the  preceding  calendar 


year.  A  (inalified  mortgage  under 
§  1020. 43(e)(5)  transferred  to  a  creditor 
that  meets  these  criteria  vvonld  retain  its 
(inalified  mortgage  status  ev(;n  if  it  is 
transferred  less  than  three  years  after 
consnnnnation. 

9.  Snpeivisoiy  sales.  Sriction 
1020.43(e)(0)(ii)(('')  facilitates  .sahis  that 
are  deemed  necessary  by  supervisory 
ag(inci(i.s  to  revive  troubled  cr(!(litor.s  and 
(■(isolve  failed  creditors.  A  (pialified 
mortgage  under  ^  1020.43(e)(!>)  retains 
its  (pialified  mortgage  status  if  it  is  .sold, 
assigned,  or  otherwise  transferred  to 
another  person  pursuant  to:  a  capital 
restoration  plan  or  other  action  under  12 
U.S.Ck  1831o;  the  actions  or  instructions 
of  any  per.son  acting  as  conservator, 
receiver  or  hankruidcy  tru.stee;  an  order 
of  a  State  or  Federal  government  agency 
with  jnri.sdiction  to  examine  the  cre(lit(jr 
pursuant  to  State  or  Federal  law:  or  an 
agreement  between  the  creditor  and 
such  an  agency.  A  (pialified  mortgage 
under  S  102(i. 43(e)(5)  that  is  sold, 
assigned,  or  otherwise  transferred  under 
these  circum.stances  retains  its  qualified 
mortgage  status  regardless  of  how  long 
after  consummation  it  is  sold  and 
regardle.ss  of  the  size  or  other 
characteristics  of  the  transferee.  Section 
l()2().43(e)(5)(ii)(U)  does  not  apply  to 
transfers  done  to  comply  with  a 
generally  applicable  regulation  with 
future  effect  designed  to  imjjlement, 
interpret,  or  pre.scrihe  law  or  jiolicy  in 
the  absence  of  a  specific  order  by  or  a 
specific  agreement  with  a  governmental 
agency  described  in 
§  102().43(e)(5)(ii)((])  directing  the  sale 
of  one  or  more  (pialified  mortgages 
under  §  l()2(i.43(e)(5)  held  by  the 
creditor  or  one  of  the  other 
circumstances  listed  in 
§  l()2(i.43(e)(5)(ii)(C).  Forexanqile,  a 
(pialified  mortgage  under  §  1026. 43(e)(5) 
that  is  sold  jmrsnant  to  a  capital 
restoration  plan  under  12  U.S.C.  1831o 


would  retain  its  status  as  a  qualified 
mortgage  following  the  sale.  However,  if 
the  creditor  .simjily  cho.se  to  sell  the 
same  (pialified  mortgage  as  one  way  to 
comply  with  general  regulatory  cajiital 
reipiirements  in  the  ah.sence  of 
snjiervisory  action  or  agreement  it 
would  lo.se  its  status  as  a  (pialified 
mortgage  following  the  sale  nnle.ss  it 
(pialifies  under  another  definition  of 
(pialified  mortgage. 

10.  Mergers  and  ac(]aisitions.  A 
qualified  mortgage  under  §  1020. 43(e)(5) 
retains  its  qualified  mortgage  status  if  a 
creditor  merges  with,  is  acquired  by.  or 
acipiires  another  person  regardless  of 
whether  the  creditor  or  its  successor  is 
eligible  to  originate  new  qualified 
mortgages  under  §  1020.43(e)(5)  after  the 
merger  (jr  acquisition.  However,  the 
creditor  or  its  sncce.ssor  can  originate 
new  (jualified  mortgages  under 
§  1020.43(e)(5)  only  if  it  complies  with 
all  of  the  re(piirements  of  §  1020.43(e)(5) 
after  the  merger  or  ac(piisition.  For 
examjile,  a.ssnme  a  creditor  that 
originates  250  covered  tran.sactions  each 
year  and  originates  (pialified  mortgages 
under  §  1020.43(e)(5)  is  acijiiired  by  a 
larger  creditor  that  originates  10,000 
covered  transactions  each  year. 
I’oltowing  the  acipiisition.  the  small 
creditor  would  no  longer  he  able  to 
originate  §  1020.43(e)(5)  (pialified 
mortgages  hecau.se.  together  with  its 
affiliates,  it  would  originate  more  than 
500  covered  tran.sa(:ti()n.s  each  year. 
However,  the  §  1020.43(e)(5)  (pialified 
mortgages  originated  by  the  small 
creditor  before  the  ac(piisition  would 
retain  their  (pialified  mortgage  status. 

Dal(!(l:  lanuarv  10.  2013. 

Richard  (^ordray. 

Director,  Binvoii  of  (ionsiinwr  Finoncicd 
Protection. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  63 

[EPA-HQ-OAR-2008-0708,  FRL-9756-4] 

RIN  2060-AQ58 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Reciprocating  Internal  Combustion 
Engines;  New  Source  Performance 
Standards  for  Stationary  Internal 
Combustion  Engines 

AGENCY:  EnvironiiKailal  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Fd’A  is  finalizing 
amendments  to  the  national  emission 
.standards  for  hazardous  air  ])ollutants 
for  .stationary  reciprocating  internal 
combustion  engines.  The  final 
amendments  include  alternative  te.sting 
o])tion.s  for  certain  large  spark  ignition 
(generally  natural  gas-fueled)  stationary 
reciprocating  internal  comhustion 
(Migines,  management  j)ractices  for  a 
subset  of  exi.sting  sjiark  ignition 
.stationary  reci])rocating  internal 
combustion  engines  in  sparsely 
|)opulat(!d  areas  and  alternative 
monitoring  and  com])liance  options  for 
the  same  engimxs  in  ])opulated  areas. 

The  EPA  is  establishing  management 
])ractices  for  existing  comj)res.sion 
ignition  engines  on  offshore  ves.sels.  The 
EPA  is  also  finalizing  limits  on  the 
hours  that  .stationary  emergency  engines 
may  he;  used  for  emergency  demand 
response  and  establishing  fuel  and 
reporting  requirements  for  certain 
emergency  engines  used  for  emergency 
demand  re.sjjonse.  The  final 
amendments  also  correct  minor 
technical  or  editing  errors  in  the  current 
r(;gulation.s  for  stationary  reci))roc:ating 
internal  combustion  engines. 

DATES:  'I’his  final  rule  is  effective  on 
A])ril  1,  2013.  The  incorporation  by 
nderence  of  certain  ])uhlication.s  listed 
in  this  final  rule  is  apjiroved  by  the 
Director  of  the  Federal  Regi.ster  as  of 
Ai)ril  1, 2013. 

ADDRESSES:  The  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-HQ-OAR-2008-0708.  The 
EPA  also  relies  on  materials  in  Docket 
ID  Nos.  EPA-HQ-OAR-2002-00.')9. 
1':PA-HQ-OAR-200.'5-0029,  and  F:PA- 
llQ-OAR-200.'i-0030  and  incorporates 
those  dockets  into  the  record  for  this 
final  rule.  All  documents  in  the  docket 
are  li.sted  on  the  www.wgiildtions.^ov 
Wei)  site.  Although  listed  in  the  index, 
.some  information  is  not  j)uhlicly 
available,  e.g..  Confidential  Business 
Information  or  other  information  whose 


disclosure  is  restricted  hv  statute. 

(k;rtain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  he  publicly 
available  only  in  hard  coj)y  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.rdgiildi ions.gov  or  in  hard  co))y  at 
the  Air  and  Radiation  Docket,  EPA/DC, 
EPA  West,  Room  3334,  1301 
Con.stitution  Ave.  NW.,  Washington, 

DC.  I'he  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  j).m..  Mondav 
through  Friday,  excluding  legal 
holidays.  The  tele])hone  numher  for  the 
Pid)lic  Reading  Room  is  (202)  .'500-1744. 
and  the  telephone  numher  for  the  Air 
Docket  is  (202)  .'500-1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Melanie  King.  Energy  Strategies  Croup, 
.Sector  Policies  and  Programs  Division 
(D243-01),  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711;  telephone  numher  (919) 
.'541-2409;  facsimile  numher  (919)  .'541- 
.'54.'50;  email  address 
king.indIdnio@opd.gov. 

SUPPLEMENTARY  INFORMATION: 

Bdckgronnd  Infonnotion  Dooninont.  Ou 
)une  7.  2012  (77  FR  33812),  the  EPA 
proposed  amendments  to  the  national 
emi.ssion  standards  for  hazardous  air 
])ollutants  (NESHAP)  for  stationary 
reci|)rocating  internal  comhu.stion 
engines  (RICE)  and  the  new  source 
performance  standards  (N.SP.S)  for 
stationary  engines.  A  summary  of  the 
l)ul)lic  comments  on  the  pro])osal  and 
the  EPA’s  responses  to  the  comments,  as 
well  as  the  Regulatory  hnj)act  Analysis 
Report,  are  available  in  Doc:ket  ID  No. 
EPA-I  lQ-OAR-2008-0708. 
SUPPLEMENTARY  INFORMATION: 
Oigdnizdtion  of  This  Dooninont.  The 
following  outline  is  j)rovided  to  aid  in 
loe:ating  information  in  the  preamble. 

I.  General  Inlbrination 
A.  Execulive  .Suininarv 
n.  Does  this  action  a|)i)lv  to  ineY 
ti.  Where  can  1  get  a  copy  of  this 
(lociunent? 

1).  ludicial  Review 
tl.  .Snnunary  of  I'inal  Ainendinenis 
A.  't'otal  I  Ivdrocarhon  Goin])liance 
iDeinonstratioii  Option 
8.  Emergcnicy  Dcanand  Kes|)ons(!  and 
Reliahilily 
C;.  Peak  .Sliaving 

D.  Non-Emergency  .Stationary  .St  RKiE 
th'ealer  1  ban  .'500  HP  l,oc:aled  al  Area 
.Sources 

E.  .Stalionarv  (3  RKiE  (ita'lified  to  Tier 
.Standards 

I’’.  Dcifinition  for  Remote  Areas  of  Alaska 
(5.  R(!(|iur(!ments  for  Offshore  Vcissds 
It.  Miscellaneous  tiorriictions  and 
R(!visions 

III.  .Summary  of  .Significant  (Changes  .Since 
Proposal 


A.  Emergency  Demand  Response  and 
R(!lial)ility 
8.  Peak  Shaving 

(i.  Non-Emergency  Stationary  .SI  RICE 
Greater  Than  500  HP  Eocatiul  at  Area 
.Sources 

tl.  Definition  for  Rennote  Areas  of  Alaska 
E.  Requirements  for  Offshore!  V(!ssels 

IV.  .Summary  of  Ihivironmenlal.  Energy  and 

Economic;  Impacts 
A.  What  are  the  air  (|nality  imiracIsY 
it.  What  are  the  cost  imj)at;ts? 

G.  What  are  the  IrenefitsY 
t).  What  arc!  tlie  non-air  health. 

c!nvironmental  and  c!nc!rgy  im])ac:ls? 

V.  .Statutory  and  Exc!c:utivc!  Order  Rc!vic!ws 
A.  Exec;ntivc!  Order  128()(i:  Rc!gnlalc)rv 

Planning  and  Revic!W  and  Exc!c;ntivc! 
Orclc!r  i;t5(i.3:  Improving  Regulation  and 
Rc!gulalory  Review 
8.  Paj)c!rwc)rk  Rc!duc:tion  Act 

C.  Rcigulatory  I'lc!xil)ility  Ac;t 

D.  Unfunded  Mandates  Reform  Ac:t 

E.  Exc!c;ntivc!  Orclc!r  13132:  Ec!dc!rali.sm 
E.  Exc!c:utivc!  Ordcir  13175:  Gonsullalion 

and  (Coordination  W'ith  Indian  'frihal 
(;ovc!rnmc!nls 

(k  Exc!c:ulive  Orcic!!’  13045:  ProtcKilion  of 
Ghildren  Prom  Environmc!ulal  Hc!allh 
Risks  and  .Safety  Risks 
It.  Exc!cutivc!  OrcIc!!’  13211:  Ac:tions 
(Concerning  Rc!gulalic)ns  lliat 
.Signific:antly  Aflec:!  l'Cnc!rgy  .Sup|)ly. 
Dislril)utic)n.  or  Use 
I.  National  Tc!c:hnolc)gv  Transfc!r  and 
Aclvanc:c!mc!nl  Ac;l 

).  Exc!c:utivc!  ()rclc!r  12808;  l'’c!ctc!nd  Ac:tions 
lo  Aclclrc!ss  Envirc)nmc!nlal  |ustic:c!  in 
Minority  Po])ulations  and  I.c)w-lnc:c)mc! 
Pc)l)ulalions 

K.  (Congrc!ssional  Rc!vic!W  Ac:t 

I.  (ieneral  Information 

A.  Exocntivo  Sninnuirv 

1.  Purj)()S(!  of  the  Rogulatory  Action 

Thu  purpo.su  of  this  action  is  to 
finalizu  amundmonts  to  the  NE.SHAP  for 
stationary  RICE  under  .section  112  of  the 
Clean  Air  At;t  (CAA).  This  final  rule  was 
developed  to  address  certain  issues  that 
were  raised  by  various  stakeholders 
through  lawsuits,  .sevc!ral  petitions  for 
reconsideration  of  the  2010  RICE 
NE.SHAP  amendments  and  other 
commnnications.  This  final  rule  akso 
jirovides  clarifications  and  corrects 
minor  technical  or  editing  errors  in  the 
current  RIC.E  NESHAP  and  revises  the 
N.SP.S  for  .stationary  engines.  40  (CFR 
part  (50.  suhparts  1111  and  ))J|.  for 
consistency  with  the  RI("E  NESHAP. 

This  action  is  conducted  under  the 
authoritv  of  section  112  of  the  (CAA, 
“Hazardous  Air  Pollutants”  (HAP), 
which  recpiires  the  EPA  to  establish 
NE.SHAP  for  the  control  of  HAP  from 
both  new  and  existing  sources  in 
n!gidateil  source  categories. 


Federal  Register/ Vol.  78,  N(3.  20 / Wednesday.  )anuary  80,  2013 /Rules  and  Regulations 


6675 


2.  Summary  of  the  Major  Provisions  of 
tlie  Regulatory  Action 

After  j)romulgation  of  the  2010  RKIE 
NESHAP  amendments,  the  EPA 
re(:eiv(!(l  several  jjetitions  for 
reconsideration,  legal  cliallenges,  otlier 
communications  raising  issues  related 
to  practical  implementation  and  certain 
factual  iuformatiou  that  had  not  been 
brought  to  the  EPA’s  attention  during 
the  rulemaking.  The  EPA  has 
considered  this  information  and 
comments  submitted  in  resjionse  to  tin; 
pro])osed  amendments,  and  believes 
that  amendments  to  the  rule  to  address 
certain  issues  are  ap])ropriate. 

Therefon;,  the  EPA  is  finalizing 
amendments  to  40  CER  part  03.  suhpart 
ZZZZ,  NESHAP  for  stationary  RICE.  The 
current  regulation  ajjplies  to  owners  and 
operators  of  exi.sting  and  new  stationary 
RICE  at  major  and  area  sources  of  HAP 
emissions.  The  apjjlicahility  of  the  rule 
remains  the  same  and  is  not  changed  by 
this  final  rule.  The  EPA  is  also  finalizing 
amendments  to  the  N.SPS  for  stationarv 
engines  to  conform  with  certain 
amendments  finalized  for  the  RICE 
NE.SHAP.  The  key  amendments  to  the 
nigulations  are  summarized  in  the 
following  j)aragra])hs. 

The  EPA  is  adding  an  alternative 
com|)liance  demonstration  option  for 
stationarv  4-stroke  rich  burn  (4.SRB) 
spark  ignition  (SI)  engines  subject  to  a 
7()  percent  or  mon;  formaldehvde 
reduction  re(|uir(nnent.  Owners  and 
oi)erators  of  4SR11  engines  will  he 
|)(!rmitted  to  demonstrate  com])liance 
with  the  7(i  j)ercent  formaldehyde 
reduction  emission  .standard  hv  testing 
(iinissions  of  total  hydrocarbons  (THC) 
and  showing  that  the  engine  is 
achieving  at  least  a  30  percent  reduction 
of  THC  emissions.  The  alternative 
com|3liance  option  j)rovides  a  less 
expensive  and  less  complex,  hut  ecpiallv 
effective;,  method  for  demonstrating 
compliance  than  testing  for 
formaldehvde. 

C(;rtain  stationarv  RICE  are 
maintained  in  ord(;r  to  he  able  to 
respond  to  enu'rgency  pt)wer  needs. 

This  action  finalizes  limitations  on  the 
e)p(;ration  of  em(;rgencv  engines  for 
(anergency  demand  response  j)rogram.s. 
The  final  rule  limits  operation  of 
stationarv  emergency  RICE  as  ])art  of  an 
emergency  demand  response  ])rogram  to 
within  the  100  hours  per  year  that  were 
already  permitted  for  maintenance  and 
te.sting  of  the  engines.  The  limitation  of 
100  hours  ])er  year  ensures  that  a 
sufficient  number  of  hours  are  available 
for  engin(;.s  to  meet  r(;gional 
transmission  organization  and 
in{lej)endent  system  o])erator  tariffs  and 
other  requirements  for  ])artici])ating  in 


various  emergency  demand  respon.se 
])rograms  and  will  assist  in  stabilizing 
the  grid  during  ])eriods  of  instability, 
preventing  electrical  blackouts  and 
sup])orting  local  electric  system 
reliability.  The  final  rule  also  limits 
operation  of  certain  emergency  engines 
used  to  avert  potential  voltage  colla]).s(; 
or  line  overloads  that  could  l(;ad  to  the 
interruption  of  power  .sup|)ly  in  a  local 
area  or  region  to  .'SO  hours  per  year:  this 
operation  counts  as  part  of  the  100 
hours  of  year  permitted  for  maint(;nanc(; 
and  testing  of  the  engine.  This  rule  also 
establishes  fuel  and  re])orting 
re(juir(;ments  for  emergency  engines 
larger  than  100  horsejiower  (HP)  u.sed 
for  this  pur])ose  or  used  (or 
contractually  obligated  to  he  available) 
for  more  than  15  hours  of  emergency 
demand  re.sj)onse  per  calendar  year. 

The  EPA  is  finalizing  management 
practices  for  owners  and  o])erators  of 
exi.sting  .stationary  4-stroke  SI  engines 
above  500  HP  that  are  area  .sources  of 
HAP  emissions  and  where  the  engines 
are  remote  from  human  activity.  A 
r(;mote  area  is  defined  as  eith(;r  a 
D(;j)artment  of  Tran.s])ortation  (DOT) 
('.lass  1  pipeline  location,'  or.  if  the 
engine  is  not  on  a  pi|)eline.  if  within  a 
0.25  mile  radius  of  the  facility  then;  are 
5  or  few(;r  buildings  intended  for  human 
occupancy.  The  EPA  determined  that  a 
0.25  mile  radius  was  a])])ropriate 
because  it  is  similar  to  the  area  used  for 
the  DOTfilass  1  pi|)(;line  location.  This 
final  rule  establishes  management 
practices  for  these  sources  rather  than 
numeric  emission  limits  and  associated 
te.sting  and  monitoring.  This  provision 
and  the  division  of  remote  and  non¬ 
remote  engines  into  two  separate 
suhcategories  addresses  reasonable 
concerns  with  acce.ssihility, 
infrastructure  and  staffing  that  stem 
from  the  remoteness  of  the  engines  and 
higher  costs  that  would  he  associated 
with  compliance  with  the  existing 
recpiirements.  Existing  stationarv  4- 
stroke  SI  engines  above  500  HP  at  ar(;a 
sources  that  are  in  po])ulated  areas 
(defined  as  not  in  DOT  ])ipeline  Class  1 
areas,  or  if  not  on  a  pi|)eline,  if  within 
a  0.25  mile  radius  of  tlie  engine  there 
are  more  than  5  buildings  intend(;d  for 
human  occupancy)  an;  .sul)j(;ct  to  an 
(;(]uipment  standard  that  recjuires  the 
installation  of  HAP-r(;ducing 
aftertreatment.  Tin;  l^PA  has  the 
discretion  to  .set  an  ecjuipment  standard 
as  generally  available  control 


'  A  Class  1  tocation  is  (liHiiual  as  an  olisliorn  ansi 
or  any  ctass  lotsilion  iinil  llial  lias  10  or  lowor 
liuildings  intondiMl  lor  human  occupancy  and  no 
hiiildinj’s  with  lour  or  more  slorics  within  220 
yards  (200  uuiliirs)  on  oitlior  side  ol  the  contcrlino 
ol  any  continuous  l-inilo  (t.ti  kilomclors)  Icn^tli  (d 
liipidino. 


technology  (CACT)  for  engines  located 
at  itrea  sources  of  HAP.  Sources  are 
re(]uin;d  to  te.st  their  (tngiiies  to 
demonstrate  compliance  initially. 
pi;rform  catalyst  activity  check-ups  and 
eitlu;r  monitor  the  catalyst  inlet 
temperature  continuously  or  employ 
high  tem])erature  shutdown  devices  to 
protect  the  catalyst. 

To  address  how  certain  existing 
compression  ignition  (Cil)  engines  are 
currently  regiihited,  the  EPA  is 
s]H;cifying  tliat  any  exi.sting  (3  engine 
above  300  HP  at  an  area  source  of  HAP 
emissions  that  was  ctirtified  to  meet  the 
Tier  3  engine  .standards  -  and  was 
installed  before  June  12,  2000,  is  in 
compliance  with  the  NESHAP.  This 
|)rovision  creates  reguhitory  consist(;ncy 
Itetween  the  same  engines  installed 
before  and  after  June  12.  2000.  Engines 
at  ar(;a  sources  of  HAP  for  which 
construction  commenced  before  )une 
12,  2000,  are  considered  existing 
engines  under  the  NESHAP. 

'flu;  EPA  is  finalizing  amendments  to 
the  r(;(iuirenu;nts  for  existing  stationary 
Tier  1  and  Tier  2  certified  Cl  engines 
located  at  area  sources  that  are  subject 
to  state  ;md  locally  enforceable 
rc;{iuir(;mi;nts  re([uiring  replacement  of 
the  engine  by  june  1, 2018.  This 
addresses  a  specific  concern  regarding 
the  interaction  of  the  NESHAP  with 
certain  rules  for  agricultural  engines  in 
the  San  joaejuin  Valley  in  (California. 

The  EPA  is  allowing  these  engines  to 
meet  management  prac:tices  under  the 
RICE  NESHAP  from  the  May  3.  2013, 
comj)liance  date  until  )anuarv  1, 2015, 
or  12  years  after  installation  date,  hut 
not  later  than  June  1, 2018.  This 
provision  addresses  concerns  about 
r(;{]uiring  owners  and  operators  to 
install  controls  on  their  engines  in  order 
to  meet  the  RKCE  NESHAP.  and  then 
having  to  replace  their  engines  shortly 
ther(;after  due  to  state  and  local  rules 
specifying  tlie  rejilacement  of  engines, 
(iwners  and  op(;rators  will  have 
additional  time  to  replace  their  engines 
without  having  to  install  controls,  hut 
are  r(;quir(;d  to  use  management 
practif;e.s  during  that  jieriod. 

Another  change  the  EPA  is  making  is 
to  broaden  the  definition  of  remote  area 
.sources  in  Alaska  in  the  RKCE  NESHAP. 
Previously,  remote  areas  were 
cousider(;d  those  that  are  not  on  the 
Federal  Aid  Highway  System  (FAH.S). 
This  change  jiermits  existing  stationarv 
(3  engines  at  other  remote  ar(;a  sources 
in  Alaska  to  meet  management  jiractices 
rather  than  numerical  emission 
.standards  likely  to  require 


-.S(!o  40  CKK  ))iii't  KO — Control  ol  Kinissions  From 
Now  and  In-llso  Nonroad  Coin|)rossion-I}>nilion 
Fnoinos. 
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aftertreatinent.  These  reinot(!  areas  havt; 
the  same  eliallenges  as  areas  not  on  the 
FAHS,  and  complying  with  the  cairrent 
rule  would  similarly  be  prohibitively 
costly  and  ])otentially  infeasible.  In 
addition  to  area  sources  located  in  areas 
of  Alaska  that  are  not  acce.ssihle  by  the 
FAHS  being  defined  as  nanote  and 
.suhj(!ct  to  management  ])ractices.  any 
.stationary  RKiF  in  Alaska  meeting  all  of 
the  following  conditions  are  subject  to 
management  practices: 

(1)  The  only  connection  to  the  FAHS 
is  through  the  Alaska  Marine  Highway 
System,  or  the  stationary  RICE  oj)eration 
is  within  an  isolated  grid  in  Alaska  that 
is  not  connected  to  the  statewide 
electrical  grid  nderred  to  as  the  Alaska 
Railhelt  Grid,  and 

(2)  At  lea.st  10  percent  of  the  power 
generated  by  the  .stationary  RICE  on  an 
annual  basis  is  used  for  residential 
]3ur])o.ses,  and 

(3)  The  generating  capacity  of  the  area 
.source  is  less  than  12  megawatts  (MW), 
or  the  .stationary  r<lCE  is  used 


exclusively  for  backup  j)ower  for 
rcmewahle  emirgy. 

3’he  last  significant  change  the  EPA  is 
finalizing  is  to  require  conqjliance  with 
management  practices  rather  than 
numeric  emi.ssion  limits  in  the  RICE 
NESHAP  for  existing  Cl  RICE  on 
offshore  drilling  ve.ssels  on  the  Outer 
Continental  Shelf  (OCS)  that  become 
subject  to  the  RK^*;  NESHAP  as  a  result 
of  the  operation  of  the  (XiS  regulations 
(40  C.FR  ))art  5.'5).  The  final  amendments 
.s])ecify  that  owners  and  operators  of 
existing  non-emergency  (3  RKTi  with  a 
site  rating  greater  than  300  HP  on 
offshore  drilling  ves.sels  on  the  (XiS  are 
required  to  change  the  oil  every  1,000 
hours  of  operation  or  annually, 
whichever  occurs  fir.st;  inspect  and 
clean  air  filters  every  750  hours  of 
operation  or  annnallv  and  re])lace  as 
neces.sary;  inspect  fuel  filters  and  belts, 
if  in.stalled,  every  750  hours  of  ojjeration 
or  annually  and  replace  as  necessary: 
and  insj)(!ct  all  flexible  hoses  every 
1,000  hours  of  o])eration  or  annnallv 


and  replace  as  nec(!ssary.  Owners  and 
oj)erators  can  elect  to  u.se  an  oil  analysis 
program  to  extend  the  oil  change 
recpnrement. 

3.  (iosts  and  flenefits 

rhe.se  final  amendments  will  reduce 
the  ca})ital  and  annual  costs  of  the 
original  2010  amendments  by  S287 
million  and  $130  million,  respectively. 
'I’he  EPA  estimates  that  with  the.se  final 
amendments,  the  capital  cost  of 
compliance  with  the  2010  amendments 
to  the  RICE  NESHAP  in  2013  is  $840 
million  and  the  annual  co.st  is  $490 
million  ($2010).  These  costs  are 
identical  to  the  costs  estimated  for  the 
amendments  to  the  RICE  NESHAP 
j)ropo.sed  on  lime  7,  2012,  since  the 
changes  from  the  proposal  do  not  affect 
the  co.sts  of  the  rule  in  the  year  2013. 
The  capital  and  annual  costs  of  the 
original  2010  final  rule  and  the  2010 
final  rule  with  these  final  amendments 
incorjiorated  into  the  ride  are  shown  in 
Table  1. 


Table  1— Summary  of  Cost  Impacts  for  Existing  Stationary  RICE 


Engine 

2010  Final  rule 

2010  Final  rule  with 
these  tinal 
amendments 

Total  Annual  Cost 

SI  . 

$253  million  ($2009)  . 

$251  million  ($2010)  . 

$115  million  ($2010). 

Cl  . 

$373  million  ($2008)  . 

$375  million  ($2010)  . 

$373  million  ($2010). 

Total  Capital  Cost 

SI  . 

$383  million  ($2009)  . 

$380  million  ($2010)  . 

$103  million  ($2010). 

Cl  . 

$744  million  ($2008)  . 

$748  million  ($2010)  . 

$740  million  ($2010). 

The.se  final  amendments  would  also 
result  in  decreases  to  the  emissions 
reductions  e.stimated  in  2013  from  the 
original  2010  RICE  NESHAP 
amendments.  The  reductions  that  were 
estimated  for  the  original  2010  RICE 
NESHAP  amendments  were  7,000  tpv  of 
HAP.  124,000  tpv  of  CC),  2,800  tpv  of 
PM.  90,000  tpv  of  NOx  and  58,000  tpv 
of  VCXT  'I’lie  e.stimated  reductions  in 
2013  from  the  2010  RICE  NESHAP 


rulemaking  with  these  final 
amendments  are  2,800  tons  |)er  year 
(tpy)  of  HAP,  30,000  tjiy  of  carbon 
monoxide  (CQ).  2,800  tjiy  of  particulate 
matter  (PM),  9,000  tpy  of  nitrogen  oxide 
(NOx).  and  30,000  tpy  of  volatile 
organic  conqiounds  (VOC).  'The 
difference  in  the  emi.ssion  reductions  is 
])rimarily  due  to  the  changes  to  the 
re(|uirements  for  existing  4-stroke 
stationary  SI  RICE  at  area  sources  of 


HAP  that  are  in  remote  areas.  These 
emission  reduction  estimates  are 
identical  to  those  estimated  for  the  )une 
7.  2012.  proposed  amendments  to  the 
RICE  NESHAP.  The  emi.ssion  reductions 
of  the  original  2010  final  ride  and  the 
2010  final  rule  with  these  final 
amendments  incoriiorated  into  the  rule 
are  shown  in  Table  2. 


Table  2— Summary  of  Reductions  for  Existing  Stationary  RICE 


Emission  reductions  (tpy)  in  the  year  2013 


Pollutant 

2010  Final  rule 

2010  Final  rule  with  these  final 
amendments 

Cl 

SI 

Cl 

SI 

HAP . 

1,014 

6,008 

1,005 

1,778 

CO . 

14,342 

109,321 

14,238 

22,21 1 

PM  . 

2,844 

N/A 

2,818 

N/A 

NOx  . 

N/A 

96,479 

N/A 

9,648 

VOC  . 

27,395 

30,907 

27,142 

9,147 
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'I’ho  KPA  estimates  the  monetized  co- 
iMmefits  in  2013  of  the  original  2010 
RICK  NKSIIAP  amendments  with  these 
final  amendments  incorporated  to  he 
.SH30  million  to  .$2,100  million  (2010 
dollars)  at  a  3-per(:ent  di.scount  rate  and 
.$740  million  to  .$1,800  million  (2010 
dollars)  at  a  7-percent  discount  rate.  'Die 


benefits  that  were  estimated  for  the 
original  2010  RICE  NE.SllAP 
amendments  were  .$1,.'500  million  to 
.$3,000  million  (2010  dollars)  at  a  3- 
percent  di.scount  rate  and  .$1,300 
million  to  .$3,200  million  (2010  dollars) 
at  a  7-])ercent  di.scount  rate.  A  summary 
of  the  monetized  co-henefits  estimates 


for  Cl  and  .SI  engines  at  di.scount  rates 
of  3  |)ercent  and  7  percent  for  the 
original  2010  final  rule  and  the  2010 
final  rule  with  these  final  amendments 
incorporated  into  the  rule  is  in  Table  3 
of  this  ])reamhle. 


Table  3— Summary  of  the  Monetized  PM2.5  Co-Benefits  Final  Amendments  to  the  NESHAP  for  Stationary  Cl 

AND  SI  Engines 

[millions  of  2010  dollars]  ■' 


Total  monetized 

Pollutant 

Emission  reductions  (tons  per  year) 

Total  monetized  co-benefits  (3  percent 
discount) 

co-benefits 
(7  percent 
discount) 

Original  2010  Final  Rules  ^ 


Stationary  Cl  Engines: 

Total  Benefits . 

2,844  PM.  s  27,395  VOC  . 

$950  to  $2,300  . 

$860  to  $2,100. 

Stationary  SI  Engines: 

Total  Benefits . 

96,479  NOx  30,907  VOC  . 

$510  to  $1,300  . 

$470  to  $1,100. 

2010  Final  Rules  With  These  Final  Amendments 


Stationary  Cl  Engines: 

Directly  emitted  PM>s . 

2,818  . 

$770  to  $1 ,900  . 

$690  to  $1,700. 

Stationary  SI  Engines: 

NOx  . 

9,648  . 

$62  to  $150  . 

$55  to  $140. 

•'All  estimates  are  for  the  analysis  year  (2013)  and  are  rounded  to  two  significant  figures  so  numbers  may  not  sum  across  rows.  The  total 
monetized  co-benefits  reflect  the  human  health  benefits  associated  with  reducing  exposure  to  PM^  ^  through  reductions  of  PM^.s  precursors,  such 
as  NOx  and  directly  emitted  PM^  s.  It  is  important  to  note  that  the  monetized  co-benefits  do  not  include  reduced  health  effects  from  exposure  to 
HAP,  direct  exposure  to  NOj,  exposure  to  ozone,  ecosystem  effects  or  visibility  impairment. 

•'PM  co-benefits  are  shown  as  a  range  from  Pope,  et  at.  (2002)  to  Laden,  et  al.  (2006).  These  models  assume  that  all  fine  particles,  regardless 
of  their  chemical  composition,  are  equally  potent  in  causing  premature  mortality  because  the  scientific  evidence  is  not  yet  sufficient  to  allow  dif¬ 
ferentiation  of  effects  estimates  by  particle  type. 

'  The  benefits  analysis  for  the  2010  final  rules  applied  out-dated  benefit-per-ton  estimates  compared  to  the  updated  estimates  described  in  this 
preamble  and  reflected  monetized  co-benefits  for  VOC  emissions,  which  limits  direct  comparability  with  the  monetized  co-benefits  estimated  for 
this  final  rule.  In  addition,  these  estimates  have  been  updated  from  their  original  currency  years  to  2010$,  so  the  rounded  estimates  for  the  2010 
final  rules  may  not  match  the  original  RIAs. 


We  have  not  re-estimated  the  benefits 
for  the  final  rule  compared  to  the 
proj)o.sal  because  the  emission 
reductions  estimated  for  the  final  rule 
are  the  same  as  those  estimated  for  the 
proposed  amendments.  .Since  the  )une 
7,  2012,  reconsideration  proposal,  the 
EPA  has  made  several  updates  to  the 
apj)roach  we  use  to  estimate  mortality 
and  morbidity  benefits  in  the  PM 


NAAQS  Regulatory  Impact  Analysis 
(RIA).^  ^  including  updated 
epidemiology  .studies,  health  endi)oints, 
and  ])opulation  data.  Although  the  EPA 
has  not  re-estimated  the  benefits  for  this 
rule  to  apply  this  new  ajiproach,  these 
updatrjs  generally  offset  each  other,  and 
we  anticipate  that  the  roundiHl  benefits 
e.stimated  for  this  rule  are  unlikely  to  he 
different  than  tho.se  provided  above. 


More  detail  regarding  the  air  quality 
and  cost  impacts  and  the  benefits  from 
this  action  can  he  found  in  section  IV  of 
this  j)reamhle. 

B.  Does  this  action  api)Iv  to  me? 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  bv  this 
action  include: 


Category 

NAICS1 

Examples  of  regulated  entities 

Any  industry  using  a  stationary  internal  combustion  engine  as 

2211 

Electric  power  generation,  transmission,  or  distribution. 

defined  in  the  final  amendments. 

622110 

Medical  and  surgical  hospitals. 

48621 

Natural  gas  transmission. 

211111 

Crude  petroleum  and  natural  gas  production. 

211112 

Natural  gas  liquids  producers. 

92811 

National  security. 

’  North  American  Industry  Classification  System. 


'U.S.  Knvironmonitil  I’niloclion  Akcmicv  (U..S. 
HI’.X).  201  Zii.  Henulnton,-  Impw  t  Analysis  for  I lu; 
Uroposad  H(n’isions  to  Ihr  .\ationaI  Aiuhianl  Air 
Quality  Standards  for  Pailicniata  Mattar.  l'l’A-452/ 
R-12-()0:i.  OUicc!  of  Air  Quality  Planning  and 
.Standards.  Mnallli  and  Knvirnnnionlal  Impacts 


Division.  |uiu!.  Availahio  at  ltttp://\v\\\\.apa."o\/ 

ttnarasl/raydata/lilAs/PMlUACoinhinadFilo 

liookinarkad.pdf. 

••  U..S.  Knvii'oninontal  Protuction  Agoncy  (II. .S. 
KPA).  201 2l).  Ila^nlatory  Impact  Analysis  for  the 
Final  l{(■\^isions  to  the  National  Ambient  Air  Qtiiditv 


Standards  for  Farticubdc  Matter.  l':i’A-452/K-12- 
OO.’t.  Oriico  of  Air  Quality  Planning  and  .Standards. 
Health  and  Lnvironmental  Impacts  Division. 
Dcciiinber.  Available  at  bttp://\\  \\  \v.cj)a.<^o\'/pm/ 
201 2/ finalria.pdf. 
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'Phis  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  lx; 
regulated  by  this  action.  To  determine 
whether  an  engine  is  regulated  by  this 
action,  owners  and  operators  should 
examine  the  ajijilicahility  criteria  of  this 
final  rule.  For  any  (luestions  regarding 
the  ap])licahility  of  this  action  to  a 
])articnlar  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  .section. 

C.  Whain  can  I  get  a  copy  of  this 
document? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this  final 
action  will  also  he  available  on  the 
Worldwide  Web  (WWW)  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  this  final 
action  will  lx;  ])o.sted  on  the  ITN’s 
policy  and  guidance  jiage  for  newly 
propo.sed  or  promidgated  rules  at  the 
following  address:  http://\\’\\'\\’. epa.gov/ 
ttn/oarpg/.  The  TTN  jirovides 
information  and  technology  exchange  in 
various  areas  of  air  ]3ollution  control. 

D.  Judicial  Review 

Under  section  3()7(h)(l)  of  the  CAA, 
judicial  review  of  this  final  rule  is 
available  only  by  filing  a  petition  for 
review  in  the  U.S.  (iourt  of  Ajipeals  for 
the  District  of  (iolumhia  (arcuit  hv  April 
1.  2013.  Under  .section  3()7(d)(7)(13)  of 
the  C’.AA,  only  an  ohj(x:tion  to  this  final 
rule  that  was  raised  with  reasonable 
specificity  during  the  jieriod  for  public 
comment  can  he  rai.sed  during  judicial 
review.  Moreover,  under  section 
3()7(h)(2)  of  the  CAA,  the  reijuirements 
estahlisluxl  hv  this  final  rule  may  not  he 
challenged  sejiarately  in  any  civil  or 
criminal  jiroceedings  brought  by  EFA  to 
enforce  these  requirements.  Sei;tion 
3()7(d)(7)(I3)  of  the  CAA  further  provides 
that  “[o]nly  an  objection  to  a  rule  or 
procedure  which  was  raised  with 
reasonable  specificity  during  the  jierioil 
for  jmhlic  comment  (including  any 
public  hearing)  may  he  raised  during 
judicial  review.”  This  section  akso 
provides  a  miK.-hanism  for  us  to  t:onvene 
a  proceeding  for  reconsideration,  “jilf 
the  ])erson  raising  an  objection  can 
demonstrate  to  the  EFA  that  it  was 
imjiracticahle  to  rai.se  such  objection 
within  [the  jieriod  for  |)nhlic  comment | 
or  if  the  grounds  for  .such  objection 
arose  after  the  ])eriod  for  public 
comment  (hut  within  the  time  specified 
for  judicial  review)  aud  if  such  objection 
is  of  central  relevance  to  the  outcome  of 
the  rule.”  Any  person  seeking  to  make 
such  a  demon.stration  to  us  should 
suhmit  a  Fetitiou  for  Reconsideration  to 
the  Uffice  of  the  Administrator.  U.S. 
EFA,  Room  3000,  Ariel  Rios  Building. 


1200  Fennsylvania  Ave.  NW., 
Washington,  IXi  20400,  with  a  copy  to 
both  the  ])erson(s)  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  sec:tion,  and  the  As.sociate 
General  Goun.sel  for  the  Air  and 
Radiation  Law  Office,  Office  of  General 
(ioun.sel  (Mail  (iode  2344 A),  U.S.  EFA. 
1200  Fennsylvania  Ave.  NW.. 
Washington,  DG  20400. 

II.  Summary  of  Final  Amendments 

This  action  finalizes  amendments  to 
the  NESUAF  for  KIGE  in  40  GFR  part  03, 
suh|)art  ZZZZ.  'Phis  action  also  finalizes 
amendments  to  the  NSFS  for  stationary 
engines  in  40  GFR  part  00.  suhparts  till 
and  )))).  The  NESUAF  for  stationary 
RKiE  to  regulate  emi.ssious  of  HAF  was 
develojied  in  several  stages.  The  EFA 
initially  addre.ssed  stationary  RIGE 
gnxiter  than  .'100  UF  located  at  major 
sources  of  HAF  emissions  in  2004  (00 
FR  33473).  The  EFA  addre.ssed  new 
stationary  RIGE  less  than  or  equal  to  .'100 
HF  located  at  major  sources  aiiil  new 
stationary  RIGE  located  at  area  .sources 
in  2008  (73  FR  3.'108).  Mo.st  recentlv. 
re(|uirement.s  for  exi.sting  stationary 
RIGE  less  than  or  equal  to  .'100  HF 
located  at  major  sources  and  existing 
stationary  RKiE  located  at  area  sources 
were  finalized  in  2010  (7.'1  FR  9048  and 
7.'!  FR  .'ll. '170). 

The  EFA  is  finalizing  these 
amendments  to  addre.ss  a  number  of 
issues  that  have  been  rai.sed  by  different 
stakeholders  through  lawsuits,  .several 
petitions  for  reconsideration  of  the  2010 
RKiE  NESHAF  amendments,  and  other 
communications.  The  EFA  is  also 
finalizing  revisions  to  40  GFR  jiart  00, 
suhjiarts  1111  and  |JJJ  for  consistenev 
with  the  RIGE  NESHAF  and  to  make 
minor  corrections  and  clarifications. 

'Phe  amentlments  that  the  EFA  is 
finalizing  in  this  action  are  discu.ssed  in 
this  section.  The  changes  from  the 
proposal  to  this  final  rule  are  di.scussed 
in  .section  111. 

A.  Total  Uvdrocarhon  (Compliance 
Demons tra tion  Opti on 

The  EFA  is  adding  an  alternative 
method  of  demonstrating  compliance 
with  the  NESHAF  for  exi.sting  and  new 
stationary  4SRB  non-emergency  engines 
greater  than  .'100  HF  that  are  located  at 
major  sources  of  HAF  emissions.  Under 
the.se  final  amendments,  the  emi.ssion 
standard  remains  the  same,  that  is, 
exi.sting  and  new  .stationary  4SRB 
engines  greater  than  .'100  HF  and  located 
at  major  .sources  are  still  required  to 
reduce  formaldehyde  emissions  by  7(1 
jiercent  or  more  or  limit  the 
concentration  of  formaldehyde  in  the 
stationary  RIGE  exhaust  to  3.'10  parts  per 
billion  by  volume,  dry  basis  or  le.ss  at 


l.'l  percent  oxygen  (O^).  This  final  rule 
adds  an  alternative  compliance 
demonstration  option  to  the  exi.sting 
method  of  demonstrating  compliance 
with  the  formaldehyde  percent 
reduction  standard.  The  current  method 
is  to  test  engines  for  formaldehyde.  'Phe 
alternative  for  owners  and  operators  of 
4SRB  engines  meeting  a  7(1  percent  or 
more  formaldehyde  reduction  is  to  test 
their  engines  for  TUG  showing  that  the 
engine  is  achieving  at  least  a  30  jiercent 
reduction  of  THCi  emissions.  Including 
this  optional  'PHG  compliance 
demon.stration  option  reduces  the  cost 
of  compliance  significantly  while 
continuing  to  achieve  the  same  level  of 
HAF  emi.ssion  reduction  because  the 
emission  standards  would  remain  the 
same.  As  discu.ssed  in  the  June  7,  2012, 
projiosal,  data  jirovirled  to  EFA  indicate 
that  a  strong  relationship  exists  between 
percentage  reductions  of 'PHG  and 
percentage  reductions  of  formaldehyde 
(the  surrogate  for  HAF  emissions  in  the 
NESHAF)  on  rich  burn  engines  using 
non-selective  catalvtic  reduction 
(NSGR).  Data  analyzed  by  the  EFA 
indicate  that  if  the  NSGR  is  reducing 
'PHCi  by  at  least  30  jiercent  from  4SRB 
engines,  formaldehyde  emissions  are 
guaranteed  to  he  reduced  by  at  least  7(1 
jiercent,  which  is  the  jiercentage 
reduction  requinxl  for  the  relevant 
engines.  Indeed,  the  jiercentage 
reduction  of  formaldehyde  is  invariably 
well  above  the  7(1  percent  level,  and  is 
usually  above  90  percent.  'Pherefore,  the 
EFA  concluded  that  for  SI  4SRB  engines 
using  NSGR  and  meeting  the  NESHAF 
by  showing  a  percentage  reduction  of 
HAF,  it  wonld  he  appropriate  to  allow 
sources  to  demonstrate  compliance  with 
the  NESHAF  by  showing  a  'PHG 
reduction  of  at  least  30  jiercent.  Owners 
and  ojierators  of  exi.sting  stationary 
4SRB  engines  less  than  or  eijual  to  .'lOO 
HF  that  are  required  to  limit  the 
concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust  to  10.3  parts  per 
million  by  volume,  dry  basis  (ppmvd)  or 
less  at  l.'l  ]3ercent  O2  do  not  have  the 
option  to  demon.strate  compliance  using 
'PHG  and  must  continue  to  demonstrate 
compliance  by  testing  for  formaldehyde 
following  the  methods  and  pr(K:edure.s 
sjiecifieii  in  the  rule  because  the  EFA 
covdd  not  verify  a  clear  relationshij) 
between  concentrations  of 'PHG  and 
concentrations  of  formaldehyde  in  the 
exhau.st  from  the.se  SI  4.SRB  engines. 

Owners  and  ojierators  ojiting  to  u.se 
the  'PHCi  compliance  demonstration 
method  must  demonstrate  comjiliance 
by  showing  that  the  average  reduction  of 
'PHCi  is  equal  to  or  greater  than  30 
percent.  Owners  and  operators  of  4SRB 
stationary  RIGE  conqilying  with  the 
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nujuiremont  to  reduce  foniialdehyde 
eiiiissions  and  demonstrating 
coinj)liam;e  by  using  the  'I’HC 
compliance  demonstration  ojition  must 
comlnct  performance  testing  using 
Method  2.')A  of  40  CFR  part  00. 
a])])endix  A — Determination  of  3'otal 
(laseons  Organic  ('onc;entration  Using  a 
Flame  Ionization  Analyzer. 

Measurements  of 'I'llC  at  the  inlet  and 
the  outlet  of  the  NSCR  must  he  on  a  dry 
basis  and  corrected  to  1.')  percent  Oi  or 
(Hjiiivalent  carbon  dioxide  content.  To 
correct  to  15  percent  ();>.  dry  basis, 
owners  and  opinators  must  measure 
oxygen  using  Method  3.  3A  or  311  of  40 
(',FR  jiart  00.  appendix  A.  or  A.STM 
Method  D0522-00  (2005)  and  mea.sure 
moisture  using  Method  4  of  40  CFR  j)art 
(iO.  appendix  A.  or  Test  Method  320  of 
40  CFR  part  03,  appcmdix  A.  or  ASTM 
D0348-03.  Because  owners  and 
operators  are  complying  with  a  percent 
reduction  recjuirement.  the  method  u.sed 
must  he  suitable  for  the  entire  range  of 
emissions  since  pre  and  post-catalvst 
emissions  mu.st  h(!  measured.  Method 
25A  is  caj)ahle  of  measuring  emissions 
down  to  5  p])mv  and  is,  thendore,  an 
a|)j)ropriate  method  for  measuring  3’HC 
emissions  for  com])liance  demonstration 
purpo.ses.  The  FPA  is  allowing  sources 
the  option  to  uuuit  a  minimum  3’HC 
percent  reduction  of  30  percent  hv  using 
Method  25A  of  40  CFR  j)art  00, 
a])pendix  A  to  demonstrate  comjjliance 
with  the  formaldehyde  percent 
reduction  in  40  CFR  part  (>3,  suhparl 
ZZZZ. 

B.  EiiK^rgency  Di^nuind  Besponst^  and 
Belidbilitv 

The  FFA  is  finalizing  certain  revisions 
to  the  proposal  regarding  use  of  exi.sting 
(iugines  for  emergency  demand  res})onse 
and  system  reliability.  Following  is  a 
summary  of  the  ])rior  n;(juirements  for 
these  engines,  including  those  in  the 
2010  regulation,  a  discussion  of  the 
information  and  input  the  EFA  received 
iu  respon.se  to  the  })roj)o.sal.  and  a 
descrijjtion  of  the  provisions  being 
finalized  in  this  action. 

Existing  emergency  engines  less  than 
or  fupial  to  500  HF  located  at  major 
.sources  of  HAF  and  existing  emergencv 
engines  l(K;ated  at  area  .sources  of  HAF 
wen;  not  regulated  under  the  RICE 
NE.SHAF  rulemakings  finalized  in  2004 
and  2008.  'Fhey  could  operate 
uncontroll(;d  for  an  unlimited  amount  of 
time.  The  2010  RICE  NESHAF 
rulemaking  for  the  first  time  established 
r(;(juin;ment.s  for  these  existing 
emergency  (;ngines,  r(;(puring  affected 
engines  to  comply  by  May  3,  2013,  for 
stationary  Cl  RICE  and  October  19, 

2013,  for  stationarv  SI  RICE.  Under  the 
RICE  NESHy\F  recpiirements  originally 


finalized  in  2010,  these  existing 
emergency  .stationary  engines  must  limit 
operation  to  situations  like  blackouts 
and  tlooils  and  to  a  maximum  of  100 
hours  per  year  for  other  sp(;cified 
oj)eratious  beginning  with  the 
applicable;  compliaucx;  date  iu  2013  for 
the  engine.  The  limitation  of  100  hours 
])er  ye;ar  included  maintenance  checks 
and  readiness  testing  of  the  engine,  as 
well  as  a  limit  of  15  hours  |)(;r  v(;ar  for 
use  as  part  of  a  deanaud  resjionse 
program  if  the  re;gional  transmission 
organization  or  (;(iuivalent  halancing 
authority  and  transmi.ssion  eeperator  has 
determined  there;  eire;  e;merge;ne;y 
e;onelitions  that  coulel  leael  to  a  pe)te;ntial 
elee;trie;al  hlackeeut,  sue;h  as  unusually 
le)W  freepiency,  e;e|uipme;ut  e)ve;rle)ael, 
e:a];ae:ity  e)r  energy  elefie:ie;ne;y,  or 
unae:e;e;])tahle  voltage;  level.  Uneler  the 
2010  re;gulation,  e;xisling  e;nu;rge;ne;y 
e;ngine;s  were;  re;eiuireel  te;  me;e;t 
management  priie:tie:e;  stcuielarels  haseel 
e)n  pre)])e;r  e)pe;ration  anel  mainte;nane:e;  e)f 
the;  engine;  me;e;ting  these;  stanelarels 
we)ulel  ne)t  re;ejuire;  installatie)n  of 
afte;rtre;atme;nt  te;  e:e)ntre)l  e;missie)ns. 

.Se)e)n  after  the;  2010  ride;  was  final,  the; 
EFA  re;e:e;ive;el  pe;titie)ns  feir 
re;e;onsiele;ratie)n  eif  the;  15-hour 
limitation  feir  e;me;rge;ne:v  ele;manel 
re;s])e)n.se;  that  was  finalizeel  in  the;  2010 
rule.  Ae:e:e)reliug  tei  erne  petitiem,  the;  15- 
heuir  limit,  while;  usually  ael(;e]uate;  te; 
e;e)ve;r  the  limite;el  heuirs  in  whie:h  thi;se; 
engines  are;  e;xpe;e:te;el  to  he;  e;alle;el  iipem, 
weuilel  neit  he;  suffie.ient  tei  alleiw  the;se 
e;me;rgene:y  e;ngine;s  te;  j)artie;i])ate;  in 
e;me;rge;ne:y  elemanel  re;sj)e)nse;  pre)grams 
since;  .some;  re;gie)nal  transmission 
eirganizatiems  anel  inele;penele;nt  .sv.ste;m 
eiperateirs  re;ejuire;  engines  he;  avciilahle 
feir  meire  than  15  hours  in  oreler  te;  me;e;t 
e;me;rge;ne:y  eleananel  re;.spe)n.se  situatiems. 
Feir  e;xam]ile;,  F|M’s  Eme;rge;ne:y  Leiael 
Re.sjiemse  Freigram  re;c]uire;.s  that 
e;mergene;y  engines  guarantee;  that  the;y 
will  he  available  for  00  hemrs  per  year. 
By  e;ontra.st,  aneither  j)e;tition  a.ske;el  EFA 
te)  e;liminate;  the;  e;merge;ne:y  elemanel 
reisjion.se  jirovisiem  he;cau.se;  of  the 
aelve;r.se;  e;ffe;e;t.s  that  the  petitiemer 
helie;ve;.s  woulel  re;.sult  from  ine:re;ase;el 
emissiems  from  these;  e;ngine;.s.  The;  EFA 
re;e:e;iveel  other  e.eimments  that  aelelre;s.se;el 
the;  type;.s  e)f  situatieins  in  whie;h  engines 
are;  e;alle;el  U])e)n  feir  e;me;rge;ne:y  ele;manel 
re;spe)nse;  anel  sy.stem  reliahility. 

The;  EFA  he;lie;ve;.s  that  the;  e;me;rge;ne;y 
elemanel  re;s])onse;  preigrams  that  e;xi.st 
aeaeiss  the;  e:e)untry  are;  impeirtant 
preigrams  that  pre)te;e;t  the;  re;liahility  anel 
stability  e)f  the;  natiemal  e;le;e:tric  se;rvie:e; 
griel.  The;  use  e)f  .statieniary  e;me;rge;ue;v 
engines  as  part  eif  eme;rge;ne:y  elemanel 
re;.sj)on.se;  jireigrams  e:an  helj)  prevent 
griel  failure;  or  hlae;ke)ut.s,  by  alleiwing 
these  engines  tei  he  u.seel  for  limite;el 


heuirs  in  s])e;e:ifie;  e:ire:um.stance;s  of  griel 
instability  iirieir  to  the  oe;e;urre;ne;e;  eif 
hlae:kouts.  A  stanelarel  that  reiejuires 
e)wne;rs  anel  eijierators  eif  statiemary 
e;me;rge;ne;y  engines  that  ])artie:ipcite;  in 
e;me;rge;ncy  elemanel  re;.spe)n.se;  preigrams 
to  apply  afte;rtre;atme;nt  exnilel  make;  it 
e;e:e)ne)mie:ally  infeasible;  feir  these 
e;ngine;.s  te)  partieapate;  in  these;  jireigrams, 
imjiairing  the;  ability  eif  re;gie)nal 
transmi.ssion  eirganizations  anel 
ineiejieinelent  systeim  eiperateirs  tei  use; 
these  relatively  small,  eiuie;k-.starting  anel 
reliable  se)ure:e;.s  eif  e;ne;rgy  to  preite;e;t  the; 
reliahility  of  their  .systems  in  times  of 
e:ritie:al  neeel.  Infeirmatiein  j)reiviele;el  by 
e;e)mme;nte;rs  on  the;  preijieisal  inelie;ate;.s 
that  these  emergene’.y  elemanel  resjieinse 
e;vent.s  are  rarely  e:alleel."’ 

The  limiteel  cireaim.stane:e;.s  .specifie;el 
in  the;  final  rule;  for  operatiein  of 
statiemary  emergene:y  engines  for 
e;me;rge;ne;y  elemanel  re;.s])ein.se;  jiurjieises 
inchiele  perioels  eluring  whie:h  the 
R(;liahility  Ceieirelinateir,  eir  either 
autheirizeel  entity  as  ele;te;rmine;el  hv  the; 
Reliahility  Ceieirelinateir,  has  eleclare;el  an 
iMiergy  Eme;rge;ne;y  Ale;rt  (EEA)  Le;ve;l  2 
as  ele;fine;el  in  the;  Neirth  Amerieam 
Eleelrie:  Reliahility  Ceirporatiein  (NERC) 
Reliahility  Stanelarel  EC)F-002-3, 
(kipaeaty  ;mel  Ene;rgy  Eme;rge;ne:y,  anel 
eluring  perieiels  whe;re;  the;re;  is  a 
ele;viatiein  of  voltage  or  fre;e]ue;ne;y  eif  5 
j)e;re:e;nt  eir  meire;  heleiw  stanelarel  veiltage; 
eir  fre;eiue;ne:y.  During  EEA  Le;ve;l  2  ale;rt.s 
there;  is  insufficient  e;norgy  sipiply  anel 
a  true  jieitential  feir  e;le;e:trie:al  hlae:ke)ut.s. 
System  ojieirators  must  e;all  ein  all 
available  re;seiure:e;.s  eluring  EEA  Le;ve;l  2 
eileirts  in  eireler  tei  stabilize  the  griel  to 
jireveint  failure.  Therefeire.  this  situation 
is  a  geieiel  inelie;ateir  eif  .seveire  instahilitv 
ein  the  systeim.  which  the;  EFA  he;lie;ve;.s 
is  appreijiriately  ceinsieleired  an 
emerge;ne;y  situation.  Consistent  normal 
voltage  preivieleel  hv  the  utility  is  often 
e:alle;el  power  ejuality  anel  is  an 
important  facteir  in  leie:al  elee:tric  system 
reliahility.  Reliahility  of  the;  sy.stem 
re;ejuire;.s  ele;e;trie;ity  being  preivieleel  at  a 
neirmal  e;xpee;te;el  veiltage.  The;  Amerie.an 
Natiemal  .Stanelarels  Institute;  stanelarel 
C84.1-1 989  elefine;.s  the;  maximum 
alleiwahle  voltage  .sag  at  heleiw  5 
lie;re;e;nt.  On  the;  leie;al  elistrihutiem  level 
le)e;;il  veiltage;  levels  are;  the;re;fe)re; 
important  anel  a  5  jie;re:e;nt  or  meire; 
e-.hange;  in  the  neirmal  veiltage  eir 
fre;e|ue;ne;y  is  suhstantial  anel  an 
inelie;atie)n  that  aelelitiemal  re;.se)ure;e;s  are; 
ne;e;ele;el  tei  e;n.sure;  leie;al  elistrihutiem 
.system  reliahility. 

In  aelelitiem  to  the;  e:ire;umstane:e;.s 
ele;.se;rihe;el  above,  the;  EFA  also  re;e;eive;el 
e:eimments  on  other  situatiems  whe;re;  the; 
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local  transmission  and  distribution 
system  operator  has  determined  that 
there  are  conditions  that  could  lead  to 
a  blackout  lor  the  local  area  where  the 
nuuly  availability  of  (miergency  engines 
is  critical  to  system  reliability.  'Fhese 
include  situations  where: 

•  The  engine  is  dis])atched  by  the 
local  balancing  authority  or  local 
transmission  and  distribution  .system 
operator. 

•  The  dispatch  is  intended  to  mitigate 
local  transmission  and/or  distribution 
limitations  so  as  to  avert  potential 
voltage  collajjse  or  line  overloads  that 
could  lead  to  the  interrn])tion  of  power 
sup])ly  in  a  loc;al  area  or  region. 

•  The  dispatch  follows  reliability, 
emergency  ojjeration  or  similar 
protocols  that  follow  sj)ecific  NERC, 
regional,  state,  public  utility 
commission  or  local  standards  or 
guidelines. 

The  EPA  believes  the  operation  of 
(mierg(;ncy  engines  in  these  situations 
should  he  addressed  in  the  final  rule  as 
well. 

'rherefore,  haseil  on  the  EPA's  review 
of  the  petitions  and  comments  that  the 
liPA  has  received  with  respect  to 
emergency  demand  resj)onse  and 
.system  reliability,  the  EPA  has 
concluded  that  it  is  appropriate  to  revi.se 
the  provisions  for  .stationary  engines 
used  in  these  limited  circumstances. 

The  provisions  the  EPA  is  amending  are 
in  §§63.0840(0  and  63.0075  of  40  CFR 
])art  03,  .suh])art  ZZZZ.  'Phe  final 
amendments  to  those  sections  specify 
that  owners  and  o])erator.s  of  .stationary 
emergency  RICE  can  ojjcnate  their 
engines  as  part  of  an  emergency  demand 
response  jjrogram  within  the  100  hours 
already  jirovided  for  ojjeration  for 
maintenance  and  te.sting.  Owners  and 
operators  of  stationary  emergency 
engines  can  oj)(;rate  for  uj)  to  100  hours 
jjer  year  for  emergency  demand 
response  and  .sy.stem  reliability  during 
|)(n  iods  in  which  the  Reliability 
Coordinator,  or  other  authorized  entity 
as  determined  by  the  Reliability 
Coordinator,  has  declared  an  EEA  Level 
2  as  defined  in  the  NERCi  Reliability 
Standard  EOP-002-3,  Capacity  and 
Energy  Emergency,  and  during  periods 
where  there  is  a  deviation  of  voltage  or 
freciuency  of  5  percent  or  greater  below 
standard  voltage  or  frecpiencv.  In 
addition,  existing  emergency  stationary 
RICE  at  ar(;a  sources  of  HAP  can  ojierate 
for  lip  to  50  hours  ])er  year  if  all  of  the 
following  conditions  are  met: 

•  The  engine  is  disjiatched  by  the 
local  balancing  authority  or  local 
transmi.ssion  and  di.strihution  .system 
operator. 

•  The  disjiatch  is  intended  to  mitigate 
local  tran.smission  and/or  di.strihution 


limitations  .so  as  to  avert  potential 
voltage  collapse  or  line  overloads  that 
could  lead  to  the  interrujjtion  of  power 
supjilv  in  a  local  area  or  region. 

•  3'lie  dispatch  follows  reliahilitv, 
emergency  operation  or  similar 
Ijrotocols  that  follow  specific  NERC, 
regional,  state,  jnihlic  utility 
commission  or  local  standards  or 
guidelines. 

•  The  owner  or  operator  has  a  j)re- 
existing  jilan  that  contemiilates  the 
engine’s  operation  under  the 
circumstances  de.scrihed  above;  and 

•  The  owner  or  ojjerator  identifies 
and  records  the  specific  NERCi,  regional, 
state,  ])uhlic  utility  commi.ssion  or  local 
standards  or  guidelines  that  are  being 
followed  for  dispatching  the  engine.  The 
local  balancing  authority  or  local 
tran.smission  and  di.strihution  sy.stem 
ojjerator  may  keej)  these  records  on 
behalf  of  the  engine  owner  or  ojjerator. 

For  all  engines  operating  to  satisfy 
emergency  demand  resjjonse  or  system 
reliability  under  the  circum.stances 
described  above,  the  hours  sjjent  for 
emergency  demand  resjJonse  ojjeration 
and  local  system  reliability  are  added  to 
the  hours  sjjent  for  maintenance  and 
testing  jjurjjoses  and  are  counted 
towards  the  limit  of  100  hours  jjer  vear. 
If  the  total  time  sjjent  for  maintenance 
and  te.sting,  emergency  demand 
resjjon.se,  and  .system  reliability 
ojjeration  exceeds  100  hours  per  year, 
the  engine  will  not  he  considered  an 
emergency  engine  under  this  snhjjart 
and  will  need  to  meet  all  requirements 
for  non-emergency  engines. 

As  noted  aljove,  the  EPA  received 
comments  exjjressing  concerns  about 
the  emissions  from  emergency  engines, 
noting  that  the  engines  are  likely  to  he 
disjjatched  on  days  when  energy 
demand  is  high,  which  often  coincides 
with  days  when  air  (juality  is  jjoor. 
Wdjile  the  EPA  is  sensitive  to  these 
concerns,  the  availability  of  these 
engines  for  a  more  tailored  resjjonse  to 
emergencies  may  he  jjreferahle  in  terms 
of  air  quality  imjjacts  than  relying  on 
other  generation,  including  coal-fired 
sjjinning  re.serve  generation.  After 
consideration  of  the  concerns  raised  in 
the  comments,  the  EPA  is  finalizing 
jjrovisions  that  reijuire  stationary 
emergency  (3  RICE  with  a  site  rating  of 
more  than  100  brake  HP  and  a 
disjjlacement  of  less  than  30  liters  jjer 
cylinder  that  ojjerate  or  are 
contractually  obligated  to  he  available 
for  more  than  15  hours  jjer  year  (ujj  to 
a  maximum  of  100  houis  jjer  year}  for 
emergency  demand  resjjonse,  or  that 
ojjerate  for  local  system  reliahilitv,  to 
use  die.sel  fuel  meeting  the 
specifications  of  40  CFR  80.510(6} 
beginning  January  1,  2015,  excejjt  that 


any  existing  die.sel  fuel  jjurchased  (or 
otherwi.se  obtained)  jjrior  to  lanuary  1, 
2015,  may  he  u.sed  until  dejjleted.  The 
sjjecifications  of  40  CFR  80.510(h) 
reijuire  that  diesel  fuel  have  a  maximum 
sulfur  content  of  15  jJjJm  and  either  a 
mininunn  cetane  index  of  40  or  a 
maximum  aromatic  content  of  35 
volume  jjercent:  this  fuel  is  referred  to 
as  “ultra  low  sulfur  diesel  fuel”  (IJLSD). 
This  emission  reduction  reijnirement 
was  not  jjart  of  the  original  2010 
rulemaking.  Although  the  EPA  does  not 
have  information  sjjecifying  the 
jjercentage  of  existing  stationary 
emergency  Cl  engines  currently  using 
residual  fuel  oil  or  non-lILSD  distillate 
fuel,  the  most  recent  U.S.  Energv 
Information  Administration  data 
available  for  sales  of  distillate  and 
residual  fuel  oil  to  end  users  “  show  that 
significant  amounts  of  non-ULSD  are 
still  being  jJurchased  by  end  users  that 
tyjjically  ojjerate  stationary  combustion 
sources,  including  stationary  emergencv 
Cl  engines.  For  examjjle,  in  the  category 
of  Commercial  End  Use,  sales  data  for 
the  year  2011  show  that  only  50  jjercent 
of  the  total  distillate  and  residual  fuel 
oil  .sold  was  IILSD.  'I’he  data  provided 
for  Electric  Power  End  Use  show  that  57 
Jjercent  of  total  fuel  sold  was  residual 
fuel  oil.  For  Industrial  End  Use,  the 
Jjercentage  of  total  fuel  that  was  residual 
fuel  oil  was  20  jjercent.  The  EPA 
believes  that  requiring  cleaner  fuel  for 
the.se  stationary  emergency  Cl  engines 
will  significantly  limit  or  reduce  the 
emissions  of  regnlated  air  jjollntants 
emitted  from  the.se  engines,  further 
protecting  jjuhlic  health  and  the 
environment.  Information  jjrovided  to 
EPA  by  commenters  ’’  showeil  that  the 
use  of  ULSD  will  significantly  reduce 
emissions  of  air  toxics,  including 
metallic  HAP  (e.g.,  nickel,  zinc,  lead) 
and  benzene. 

In  addition  to  the  fuel  reijuirement, 
owners  and  ojjerators  of  .stationary 
emergency  Cl  RICE  larger  than  100  HP 
that  ojjerate  or  are  contractually 
obligated  to  he  available  for  more  than 
15  hours  per  year  (ujj  to  a  maximum  of 
100  hours  Jjer  year)  for  emergency 
demand  resjjonse  must  rejjort  the  dates 
and  times  the  engines  ojjerate  for 
emergency  demand  resjjon.se  annually 
to  the  EPA,  beginning  with  ojjeration 
during  the  2015  calendar  year.  Owners 
and  ojjerators  of  the.se  engines  are  also 
reijnired  to  rejJort  the  dates,  times  and 
situations  that  the  engines  ojjerate  to 
mitigate  local  tran.smis.sion  and/or 

'UI..S.  I'juMf’y  Iniorniiilioii  AdministniliDii. 
Oistilliilo  F’ui!l  Oil  and  Kniosnni!  .Sahis  liy  Knd  Usi;. 
Availalili!  al  litli>://mvi\  Mia.<’nv/(lnay/i)(!l/prt  cons 
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distrii)iition  limitations  annuallv  to  the 
El’A,  Ijeginning  with  oj)eration  during 
the  201.1  calendar  year.  This 
information  is  necessary  to  determine 
whether  the.se  engines  are  opiaating  in 
com|)iiance  with  the  nignlations  and 
will  assist  the  RI’A  in  asse.ssing  the 
impacts  of  the  emi.ssions  from  these 
engines. 

The  KPA  is  adding  the.se  retpiirements 
iHiginning  in  Jannarv,  201. 1.  rather  than 
upon  initial  im])lementation  of  the 
NF.SHAP  for  existing  engines  in  May  or 
October  of  2013.  to  j)rovide  sources  with 
aj)j)ropriate  haul  time  to  institute  these 
new  nujuirements  and  make  any 
j)hysical  adju.stments  to  engines  and 
other  facilities  like  tanks  or  other 
containment  structures,  as  well  as  any 
needed  adjustments  to  contracts  ami 
other  business  activities,  that  may  be 
nec(js.sitate(l  by  thes<;  new  nKiuirements. 

The  RPA  is  also  amending  the  NSPS 
for  stationary  01  and  .SI  engines  in  40 
(.TR  j)art  00.  snbj)arls  IIII  and  IJJJ, 
r(!sj)ectively.  to  provide  the  same 
limitation  for  .stationary  emergency 
engines  for  emergency  demand  resjjonse 
and  system  reliability  ojjeration  as  for 
engiiujs  subject  to  the  RKli  NlvSHAP. 

I’lu!  N.SP.S  regulations  currmitly  do  not 
include  such  a  provision  for  emergency 
demand  resj)onse  or  sv.stem  reliability 
o|)eration;  the  issue  was  not  raised 
during  the  original  promulgation  of  tiu; 
N.SP.S.  The  EPA  is  adding  an  emergcmcv 
demand  nisponse  and  system  reliability 
jjrovision  under  the  N.SP.S  regulations  in 
the.s(i  final  amendments.  The  EPA  is 
revising  the  existing  language;  in 

00.421 1(0  and  00.4210  of  40  CFR  part 
00.  .snb])art  III!,  and  l?§()0.4243(d)  and 
()0.4248  of  40  (]ER  jiart  00,  suh|)art  JJJl, 
to  sp(;cify  that  emergency  engines  must 
limit  operation  for  engine  maintenance 
and  testing  and  emergency  demand 
resj)on.se  to  a  maximum  of  100  hours 
|)er  year;  .10  of  the  100  hours  may  be 
u.s(;d  to  oj)erate  to  mitigate  local 
reliability  issues,  as  discussed 
jneviou.sly  for  the  RICE  NE.SHAP. 

The  EPA  is  al.so  finalizing 
amendments  to  the  N.SP.S  regulations 
that  require  owners  and  ojjerators  of 
stationary  (;merg(;ncy  engim;.s  larg(;r 
than  100  HP  that  op(;rate  or  an; 
contractually  obligated  to  be  available 
for  mon;  than  1.1  hours  p(;r  y(;ar  (iq)  to 
a  maximum  of  100  hours  j)er  y(;ar)  for 
em(;rgencv  demand  re.s|)onse  to  r(;porl 
tlu;  dates  and  limes  tlu;  engin(;s  o])erated 
for  (;mergency  demand  resj)onse 
annually  to  the  EPA,  heginning  with 
op(;ration  during  the  201.1  calendar  year. 
()wn(;rs  and  ojjerators  ofthe.se  engines 
an;  also  n;(]uir(;d  to  rejjort  the  dates, 
limes  and  situations  that  the  engines 
ojjerate  to  mitigate  local  transmission 
and/or  di.slrihntion  limitations  annually 


to  the  EPA,  hi;ginning  with  operation 
during  the  2015  calendar  year.  Tlu;  EPA 
anticipates  that  in  most  ca.ses.  the  entity 
that  dispatches  tlu;  engines  to  oi)i;ral(;. 
such  as  the  curtailment  .servict;  provider 
or  utility,  will  n;porl  the  information  to 
tlu;  EPA  on  b(;haif  of  the  facility  that 
owns  the  (;ngiiu;.  'I’hus,  the  hnrden  of 
the  r(;porting  r(;(]uiremenl  will  lik(;ly  be 
on  tlu;  entities  that  di,s])atch  the  engin(;.s. 
The  EPA's  hnrden  estimate  (see  .s(;ction 
V.B  Paperwork  R(;duction  Act}  a.ssumes 
the  dispatching  (aitity  will  n;port  the 
date  and  hours  dispatched  without 
contacting  individual  engine  operators. 
Emergency  engines  subjet:!  to  40  (^FR 
|)art  00,  snb|)art  IIII  are  already  recpiired 
l)y  snbpart  1111  to  use  di(;.sel  fiu;!  that 
meets  the  recjuirements  of  40  CFR 
80..110(h). 

The  2010  regulation  specified  that 
existing  emergency  engines  at  ar(;a 
sourc(;.s  of  HAP  that  are  residential, 
commercial,  or  institutional  faciliti(;s 
w(;re  not  .subj(;ct  to  the  RICE  NE.SHAP 
re(juin;ments  as  long  as  the  engines 
were  limit(;d  to  no  more  than  1.1  hours 
p(;r  y(;ar  for  emerg(;ncy  demand 
response.  The  EPA  is  specifying  in  the 
final  rule  that  (;xisting  (;nu;rgency 
engines  at  ar(;a  sources  of  HAP  that  are 
residential,  commercial,  or  in.stilutional 
facilities  an;  subject  to  the  applicable 
r(;quirenu;nt.s  for  stationarv  emergenev 
engines  in  tlu;  RICE  NE.SHAP  if  they  ’ 
oju;ral(;  or  are  contractually  obligated  to 
he  available  for  more  than  1.1  hours  per 
year  (uj)  to  a  maximum  of  100  hours  ])(;r 
year)  for  emergency  d(;mand  responsi;, 
or  they  operate  to  mitigate  local 
transmission  and/or  distribution 
limitations.  Information  provided  by 
commenters  on  the  2010  regulation  and 
the  amendments  pro])osed  in  June  2012 
indicates  that  tlu;se  engines  ty])ically 
oj)erate  less  than  1.1  hours  ])(;r  year  for 
emergency  dcanand  res])onse. 

For  stationary  emergency  engines 
above  .100  HP  at  major  sources  of  HAP 
that  were  installed  before  June  12,  2000, 
])rior  to  these  final  amendments,  there 
was  no  enu;rg(;ncy  (hanand  ri;spon.se 
provision  and  there  was  no  time  limit 
on  the  use  of  emergency  (;ngines  for 
routine  testing  and  maintenance;  in 
^  03.0040(f)(2)(ii).  'I’hose  engiiu;s  W(;re 
not  the  focus  of  the  2010  RICE  NE.SHAP 
amendments;  therefore;,  the  EPA  did  not 
make;  anv  chang(;.s  to  the  r(;(]uirenu;nt.s 
for  those  (;ngine.s  as  part  of  the  2010 
amendments.  For  consi.stency,  the  EPA 
is  now  also  n;vising  40  CFR  jjart  03, 
snbpart  ZZZZ  to  n;(|uir(;  owners  and 
operators  of  stationary  (;nu;rgency 
engin(;.s  above  500  HP  at  major  .sourc(;.s 
of  HAP  installed  jjrior  to  June  12,  2000, 
to  limit  operation  of  their  engines  for 
maintenance  and  testing  and  enu;rg(;ncy 
demand  resjjonse  program  to  a  total  of 


100  hours  ])er  y(;ar.  Th(;s(;  (;ngim;.s 
would  also  he;  r(;(]uired  to  u.se  di(;sel  fuel 
nu;(;ting  the  specifications  of  40  CFR 
80..110(h)  bc;ginning  January  1, 201.1. 
how(;ver,  if  the  engine  operates  or  is 
contractually  obligated  to  be;  available 
for  more  than  1.1  hours  ])(;r  y(;ar.  Any 
(;xi.sting  di(;sel  fuel  purchased  (or 
otherwi.se  obtained)  prior  to  January  1, 
2015  may  he  used  until  deplet{;d.  In 
addition  to  the  fuel  rc;(|uiri;ment.  owiu;r.s 
and  operators  of  llu;.se  engin(;s  must 
r{;port  the  dates  and  tinu;s  the  engines 
operate  for  enu;rgenc;y  dcanand  response 
annually  to  the  EPA.  h(;ginning  with 
op(;ration  during  the  201.1  calc;ndar  year. 

More  detail  r(;garding  the  public 
comments  r(;garding  (;nK;rgency  demand 
response  and  the  EPA’s  res|K)ns(;.s  can 
be  found  in  the  Res])onse  to  Public 
Comments  document  available  in  the 
rulcanaking  d(3cket. 

C.  Pauk  Shdving 

In  the  June  7,  2012,  ])ropo.sal,  the  EPA 
])ropo.sed  a  t(;mporary  provision  for 
(;xi.sting  .stationary  emergenev  engin(;s 
located  at  arc;a  sourcc;.s  to  a])])ly  the  .10 
hours  p(;r  year  that  is  allow(;d  und(;r 

03.0040(1)  for  non-emergency 
operation  towards  any  non-emergency 
opc;ration,  including  i)(;ak  shaving.  The 
])eak  shaving  provision  was  ])ro])osed  to 
(;xpire  in  A])ril  2017.  As  disciu.ssed 
lurth(;r  in  s(;ction  Ill.H,  the;  EPA  is  not 
finalizing  the  i)ropo.sed  temporary  .10- 
honr  provision  for  existing  stationary 
(;m(;rgency  engin(;.s  located  at  area; 
sources  engaged  in  pc;ak  shaving  and 
oth(;r  non-(;nu;rg(;ncy  u.se  as  jjart  of  a 
financial  arrangement  with  another 
caititv.  However,  in  consideraticjii  of  the 
short  time  bc;tw(;(;n  this  final  rule  and 
the  May  3,  2013,  or  Octc3hc;r  10,  2013, 
compliance  dates  for  affected  sources, 
this  final  rule  includes  a  provision 
limiting  the  use  of  exi.sting  stationary 
(;mergency  engines  located  at  area 
.sourc(;.s  to  .10  hours  ]3er  vt;ar  ])rior  to 
May  3.  2014,  for  peak  shaving  or  non- 
(;mergent:y  demaml  response  to  generate 
income  for  a  fac:ility,  or  to  otherwise 
siqjply  jjower  as  jjart  of  a  financial 
arrangement  with  another  entity  if  the 
engin(;s  are  operat(;d  as  part  of  a  j)(;ak 
.shaving  (load  management)  ])rogram 
with  the  local  distribution  system 
o])erator  and  the  ])ower  is  provided  onlv 
to  the  facility  itself  or  to  .sup])orl  the 
local  distribution  system.  This 
(;xlension  provides  additional  time  so 
that  the.se  .sourc(;.s  that  wish  to  engage  in 
l)eak  shaving  can  come  into  compliance 
with  the  applicable  reiiuirements  for 
non-emergency  engines. 
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D.  Non-Enwrof^ncy  Stdt ionary  SI  RICE 
Craator  Than  500  HR  Locatad  at  Area 
Sonrcas 

'I’lie  EPA  is  finalizing  ainendmonts  to 
the  nuinirements  that  apply  to  existing 
stationary  non-einergeney  4-stroke  SI 
RK',!']  greater  than  5(){)  HI’  located  at  area 
sources  of  HAP  emissions,  which  are 
generally  natural  gas  fired  engines. 

The  EPA  is  creating  a  snhcategorv  for 
existing  spark  ignition  engines  located 
in  sparsely  populated  ar(;as.  Engines 
located  in  remote  areas  that  are  not 
clo.se  to  significant  human  activity  may 
he  difficult  to  acce.ss,  may  not  have 
electricity  or  communications,  and  may 
h(!  unmanned  most  of  the  time.  The 
costs  of  the  emi.ssion  controls,  testing, 
and  continuous  monitoring 
retjuirements  may  he  unrea.sonahle 
when  compared  to  the  HAP  emi.ssion 
reductions  that  would  he  achieved, 
considering  that  the  engines  are  in 
sparsely  ])ojmlated  areas.  Moreover,  the 
location  of  these  engines  is  such  that 
there  would  he  limited  public  ex})o.sur(! 
to  the  emissions.  The  EPA  believes  that 
establishing  a  snhcategorv  for  .SI  engines 
at  area  sources  of  HAP  located  in 
sjjarsely  populated  areas  accomplishes 
th(!  agency’s  goals  and  is  adecpiate  in 
protecting  ])uhlic  health.  The  EPA  is 
creating  this  sulKiategory  using  criteria 
based  on  the  existing  DO'r  classification 
system  for  natural  gas  j)ii)eiines.  'Phis 
system  classifies  lociations  based  on 
their  distance  to  natural  gas  |)ipeline.s 
covered  by  the  Pijjeline  and  Hazardous 
Materials  .Safety  Administration 
regulations.  The  DOT  sy.stem  defines  a 
class  location  unit  as  an  onshore  area 
that  extends  220  yards  or  200  meters  on 
either  side  of  the  centerline  of  any 
continuous  1-mile  (1.0  kilometers) 
length  of  natural  gas  |npeline.  ’fhe  DOT 
a])j)roach  further  classifies  pipeline 
locations  into  Class  1  through  Cla.ss  4 
locations  based  on  the  number  of 
buildings  intended  for  human 
occujjancy.  A  (3ass  1  location  is  defined 
as  an  offshore  area  or  any  class  location 
unit  that  has  10  or  fewer  buildings 
intended  for  human  occupancy.  3’he 
D(yr  classification  system  also  has 
s|)ecial  j)rovi.sions  for  locations  where 
buildings  with  four  or  more  stories 
above  ground  are  prevalent  and 
locations  that  lie  within  100  yards  (91 
meters)  of  either  a  hnilding  or  a  small, 
well-defineil  outside  area  (such  as  a 
playground,  recreation  area,  outdoor 
theater,  or  other  place  of  ])uhlic 
assembly)  that  is  occupied  by  20  or 
more  jjersons  on  at  least  .5  days  a  week 
for  10  weeks  in  any  12-month  period. 

To  he  considered  remote  under  this 
final  rule,  a  source  on  a  j)ipeline  conld 
not  fall  under  the.se  special  provisions 


and,  in  addition,  mn.st  he  in  a  Cla.ss  1 
location.  For  those  engines  not 
a.ssociated  with  ])ipeline.s.  the  EPA  is 
using  similar  criteria.  An  engine  would 
he  considered  to  he  in  spar.selv 
poj)ulated  areas  if  within  0.2.')  mile 
radius  of  the  engine  there  are  ,'5  or  fewer 
buildings  intended  for  human 
occupancy. 

Owners  and  oj)erator.s  of  existing 
stationary  non-emergency  4-stroke  lean 
burn  (4.sLB)  and  4.SRH  Ri(]E  greater  than 
.')00  HP  at  area  .sources  that  are  in 
sparsely  ])opulated  areas  as  described 
above  would  he  recpiired  to  perform  the 
following: 

•  (diange  oil  and  filter  every  2.100 
hours  of  o])eration  or  annually, 
whichever  comes  fir.st; 

•  Inspect  spark  plugs  every  2,100 
hours  of  operation  or  annualiy, 
whichever  comes  first,  and  re])lace  as 
necessary:  and 

•  Inspect  all  ho.ses  and  belts  (;verv 
2,100  hours  of  operation  or  annually, 
whichever  comes  first,  and  replace  as 
necessarv. 

.Sources  have  the  option  to  use  an  oil 
analysis  j)rogram  as  de.scrihed  in 
03.002.')(i)  of  the  rule  in  order  to 
extend  the  .sj)ecified  oil  change 
nxiuirement.  The  oil  analy.sis  must  he; 
performed  at  the  sanui  )re(|U(!ncy 
.sp(!cified  for  changing  the  oil  in  Table 
2d  of  the  rule.  The  analysis  program 
must  at  a  minimum  analyze  the 
following  three  parameters:  'Fotal  Acid 
Nuinher,  vi.sc:o.sitv,  and  percent  water 
content.  The  condemning  limits  for 
these;  parameters  are  as  follows:  Total 
Acid  Number  increa.ses  by  more  than 
3.0  milligrams  of  j)ota.ssium  hvdroxide 
per  gram  from  Total  Acid  Numher  of  the 
oil  when  new;  viscosity  of  the  oil  has 
changed  by  more  than  20  percent  from 
the  vi.scosity  of  the  oil  when  new;  or 
jiercent  water  content  (by  volume)  is 
greater  than  0..').  If  none  of  the.se 
condemning  limits  are  exceeded,  the 
engine  owner  or  operator  is  not  re(|uired 
to  change  the  oil.  If  any  of  the  limits  are 
exceed(;d,  the  engine  owner  or  operator 
must  change  the  oil  within  2  hu.siness 
days  of  receiving  the  residts  of  the 
analysis:  if  the  engine  is  not  in 
operation  when  the  results  of  the 
analysis  are  receiveil,  the  engine;  owner 
or  ojjerator  must  change  the  oil  within 
2  hnsine.ss  days  or  h(;fore  commencing 
operation,  whichever  is  later.  The  owner 
or  o|)erator  must  keej)  records  of  the 
jjarameters  that  are  analyz(;d  as  part  of 
the  ])rogram,  the  results  of  the  analysis, 
and  the  oil  changes  for  the  engine.  The 
analysis  program  must  he  i)art  of  the 
maintenance  ohm  for  the  engine. 

CAvners  ana  ojjerators  of  existing 
stationary  4.SLB  and  4.SRB  area  source 
engines  above  .')()()  HP  in  sparsely 


populated  areas  would  also  have  to 
o})erate  and  maintain  the  stationary 
RICE  and  aftertreatment  control  device 
(if  any)  according  to  the  manufacturer’s 
emission-related  written  in.structions  or 
develop  their  own  maintenance  plan, 
which  must  provide  to  the  extent 
])ractical)le  for  the  maintenance  and 
o|)eration  of  the  engine  in  a  manner 
consistent  with  good  air  pollution 
control  ])ractice  for  minimizing 
emissions. 

Owners  and  operators  of  engines  in 
sparsely  populated  areas  would  have  to 
conduct  a  review  of  the  surrounding 
area  every  12  months  to  determine  if  the 
nearby  population  has  changed.  If  the 
engine  no  longer  meets  the  criteria  for 
a  sparsely  j)opidati;d  area,  the  owner 
and  operator  mu.st  within  1  year  comply 
with  the  emission  standards  specified 
below  for  popidated  areas. 

E’or  engines  in  pojndated  areas,  i.e., 
exi.sting  stationary  4.SLB  and  4.SRB  non- 
emerg(;ncy  engines  greater  than  .‘iOO  HP 
at  area  sources  that  are  locat(;d  on  DCTr 
Class  2  through  Class  4  pipeline 
.segments  or,  for  engin(;.s  not  as.sociated 
with  jjipelines,  that  do  not  meet  the  0.2.') 
mile  radius  with  5  or  less  buildings 
criteria,  the  EPA  is  revising  the 
re(iuirenu;nt.s  that  were  finalized  in  the 
2010  rule.  The  EPA  is  adopting  an 
eqnipment  standard  reciuiring  the 
installation  of  a  catalyst  to  reduce;  HAP 
emissions.  Owners  and  op(;rator.s  of 
existing  area  source  4.SLB  non¬ 
emergency  engines  greater  than  .lOO  HP 
in  populated  areas  would  he  recjuired  to 
install  an  oxidation  catalyst.  Owners 
and  operators  of  exi.sting  area  source 
4.SRB  non-(;mergency  engines  greater 
than  .')00  HP  in  ])opulated  areas  would 
he  required  to  install  NSCR.  Owners  and 
operators  must  conduct  an  initial  test  to 
demonstrate  that  the  engine  achieves  at 
least  a  93  jjercent  reduction  in  CO 
emissions  or  a  CO  concentration  level  of 
47  pj)mvd  at  15  percent  Oi,  if  the  engine 
is  a  4.SLB  engine.  .Similarly,  owners  and 
ojierators  mu.st  conduct  an  initial 
performance  test  to  demonstrate  that  the 
engine  achieves  at  least  either  a  75 
percent  CO  reduction,  a  30  p(;rcent  TH(] 
reduction,  or  a  CX)  concentration  level 
of  270  ppmvd  at  15  percent  Oi  if  the 
engine  is  a  4.SRB  engine.  'Fhe  initial  test 
mu.st  consi.st  of  three  test  runs.  Each  test 
run  mu.st  he  of  at  least  15  minute 
duration,  except  that  each  test  run 
conducted  using  aj)pemlix  A  to  40  (d-’R 
part  03,  suhpart  ZZZZ  must  consi.st  of 
one  measurement  cyc:le  as  defined  hv 
the  method  and  include  at  least  2 
minutes  of  test  data  pha.se  measurement. 
To  nu;asnre  (iO,  emission  .sources  mn.st 
use  the  CO  methods  already  specified  in 
.snhj)art  ZZZZ,  or  appendix  A  to  40  C]FR 
j)art  03,  snhpart  ZZZZ.  The  THC  te.sting 
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imisf  1)0  condiictod  using  El’A  Method 
25A. 

'rho  owner  or  operator  of  both  engine 
types  must  also  use  a  high  temperature 
shutdown  device  that  detects  if  the 
cataly.st  inlet  temperature  is  too  high.  or. 
alternatively,  the  owner  or  oj)erator  can 
monitor  the  cataly.st  inlet  temperature 
continuously  and  maintain  the 
temj)eratnre  within  the  range  specified 
in  the  rule.  For  4.S1.13  engines  the 
catalyst  inlet  temperature  must  remain 
at  or  above  4.10  °F  and  at  or  below 
1.3.10  °F.  For  4.SRB  engines  the 
tem|)erature  must  he  greater  than  or 
eijual  to  710  °F  and  less  than  or  equal  to 
1.210  “"F  at  the  catalyst  inlet. 

Owners  and  operators  must  in 
addition  to  the  initial  performance  test 
conduct  annual  checks  of  the  cataly.st  to 
ensure  projjer  catalyst  activity.  I'he 
annual  check  of  the  cataly.st  must  at  a 
minimum  consist  of  one  11-minute  run 
using  the  methods  discu.ssed  above, 
except  that  each  test  run  conducted 
using  appimdix  A  to  40  CFR  part  03, 
snhjjart  ZZZZ  must  consist  of  one 
measurement  cvcle  as  defined  by  the 
method  and  include  at  least  2  minutes 
of  test  data  phase  measurement.  Owners 
and  operators  of  4.SLB  engines  must 
demonstrate  during  the  catalyst  activity 
te.st  that  the  cataly.st  achieves  at  least  a 
03  piircent  reduction  in  (X)  emissions  or 
that  the  engine  exhaust  CO  emissions 
are  no  more  than  47  p])mvd  at  11 
|)ercent  O2.  Owners  and  oj)erator.s  of 
4SRB  engines  must  demonstrate  during 
the  cataly.st  activity  check  that  their 
cataly.st  is  reducing  (X)  emi.ssions  by  71 
percent  or  more,  the  (X)  concentration 
level  at  the  engine  exhaust  is  less  than 
or  equal  to  270  ))j)mvd  at  11  percent  O2, 
or  'I’HC  emissions  are  being  reduced  by 
at  least  30  i)ercent. 

If  the  emissions  from  the  engine  do 
not  exceed  the  levels  rei|uired  for  the 
initial  te.st  or  annual  checks  of  the 
cataly.st.  then  the  cataly.st  is  considered 
to  he  working  properly.  If  the  emi.ssions 
exceed  the  specified  i)ollutant  levels  in 
the  rule,  the  exceedance(s)  is/are  not 
considered  a  violation,  hut  the  owner  or 
oj)erator  would  he  required  to  shut 
down  the  engine  and  take  appropriate 
corrective  action  (e.g.,  repairs,  clean  or 
rej)lace  the  catalyst,  as  aj)pro])riate).  A 
foilow-np  test  must  he  conductiul 
within  7  days  of  the  engine  being  started 
np  again  to  demonstrate  that  the 
emi.ssion  levels  are  being  met.  If  the 
retest  shows  that  the  emi.ssions  continue 
to  exceed  the  specified  levels,  the 
.stationary  RICF  must  again  he  shut 
down  as  .soon  as  safely  possible,  and  the 
engine  may  not  oj)erate,  excej)t  for 
purposes  of  .start-uj)  and  testing,  until 
the  owner/oj)erator  demonstrates 


through  testing  that  the  emissions  do 
not  exceed  the  levels  specificKl. 

K.  Sldtionan’  CA  lUCE  (jd  lifind  to  Tior 
Stondords 


in  40  (IFR  part  80  (Tier  2  for  engines 
above  KiO  kilowatt  (kWJ)  located  at  an 
area  source  and  installed  hidore  june  12. 
2000.  The  FFA  is  finalizing 
anumdinents  to  specify  that  any  existing 
certified  Tier  3  (Tier  2  for  engines  above 
100  kW)  (X  engine  that  was  in.stalled 
before  june  12.  2000,  is  in  compliance 
with  the  RICE  NE.SHAF.  This 
amendment  includes  any  existing 
stationary  Tier  3  (Tier  2  for  engines 
above  100  kW)  certified  Cl  engine 
located  at  an  area  source  of  HAP 
emi.ssions.  Without  the.se  amendments. 
Tier  3  engines,  which  were  built  to  meet 
stringent  emission  standards,  wonld  not 
he  able  to  com])ly  with  the  ap])licahle 
RICE  NE.SHAP  emi.ssion  standards  for 
existing  engines  without  further  testing 
and  monitoring,  and  po.ssihle  retrofit 
with  further  controls,  due  to  differences 
in  the  emission  standards  and  testing 
l)rotocol.s  in  the  RICE  NE.SHAP  versus 
the  Tier  3  standards  in  40  (X-’R  part  80. 
However,  an  identical  engine  certified 
to  the  XXer  3  standards  (or  XXer  2 
standards  for  engines  ahovi;  100  kW)  in 
40  (X'X<  part  80  that  was  instalhul  after 
june  12.  200(),  would  not  have  to  he 
retrofit  in  order  to  comply  with  the 
NESHAP.  The  EPA  believes  that  the 
Tier  3  standards  (  Tii!!'  2  for  engines 
above  100  kW)  are  technologically 
stringent  regulations  and  believes  it  is 
unnecessary  to  reipiire  further 
regulation  of  engines  meeting  these 
standards. 

XXie  EPA  is  also  amending  the 
requirements  for  exi.sting  stationary  Cl 
engines  that  are  certifnul  to  the  Tier  1 
and  X’ier  2  standards  in  40  CFR  part  80, 
located  at  area  sources  of  HAP,  greater 
than  300  HP  and  subject  to  a  state  or 
local  rule  that  reipiires  the  engine  to  he 
rej)laced.  XXie  EPA  does  not  think  it  is 
ap])roj)riate  to  reipiire  emi.ssion  controls 
on  a  stationary  Cl  engine  that  is  going 
to  he  retired  only  a  short  time  after  the 
rule  goes  into  effect.  XXiese  engines 
(equipped  with  aftertreatmentj  could 
end  uj)  being  in  operation  for  less  than 
2  years  or  at  most  only  1  years  before 
having  to  he  rejilaced  with  a  certified 
XXer  4  engine.  It  would  not  he 
reasonable  to  require  the  engine  owner 
to  invest  in  costlv  controls  and 
monitoring  equijiment  for  an  engine  that 
will  he  replaced  shortly  after  the 
installation  of  the  controls. 
Con.sequently,  the  EPA  is  allowing  these 
engines  to  meet  management  j)ractices 


from  the  applicable  May  3,  2013, 
compliance  date  until  January  1, 2011, 
or  12  years  after  installation  date 
(whichever  is  later),  hut  not  later  than 
jnne  1 , 2018,  after  which  time  the  (X) 
emission  standards  in  X'ahle  2d  of  40 
(X'X'i  ])art  ()3.  snhjiart  ZZZZ)  a))ply.  X’lu! 
management  ])ractice.s  include 
re(]uirements  for  when  to  inspect  and 
replace  the  engine  oil  and  filter,  air 
cleaner,  hoses  and  belts.  XXie  complete 
details  of  which  management  practices 
are  reijuired  are  shown  in  Table  2d  of 
the  rule.  Owners  and  operators  of  these 
exi.sting  stationary  (]I  engines  located  at 
area  .sources  of  HAP  emissions  that 
intend  to  meet  management  jiractices 
rather  than  the  emission  limits  prior  to 
January  1, 2011,  or  12  years  after 
installation  date,  hut  not  later  than  June 
1.  2018,  must  submit  a  notification  by 
March  3.  2013,  slating  that  they  intend 
to  use  this  |)rovi.sion  and  identifying  the 
state  or  local  regulation  that  the  engine 
is  subject  to. 

F.  Definition  for  Remote  Areas  of  Alaska 

The  RKX-  NE.SHAP  amendments 
finalized  in  2010  s])ecified  less  stringent 
reipiirements  for  exi.sting  non¬ 
emergency  CX  engines  at  area  sources 
located  in  remote  areas  of  Alaska. 

Remote  areas  are  defined  under  the 
2010  rule  as  those  not  accessible  hv  the 
FAHS.  In  this  action,  the  EPA  is 
expanding  the  definition  of  remote  areas 
of  Alaska  to  ijxlend  beyond  areas  that 
are  not  accessible  by  the  FAH.S.  The 
liPA  is  exj)anding  the  current  definition 
hiicau.se  some  areas  that  are  accessible 
by  the  FAH.S  face  the  .same  challenges 
as  areas  that  are  not  accessible, 
including  high  energy  costs,  extreme 
weather  conditions,  lengthy  travel 
times,  inaccessibility,  and  very  low 
population  density.  Many  of  these  areas 
are  not  connected  to  the  electric  grid 
and  rely  on  hack  up  diesel  generation  to 
siq)])ort  fluctuating  renewable  energy 
systems.  The  energy  supjily  system  is 
another  area  that  is  particularly  different 
in  Alaska  compared  to  the  rest  of  the 
country  where  the  majority  of  customers 
are  connected  to  the  grid.  XXiese  final 
amendments  sjiecify  that  exi.sting 
stationary  CX  engines  at  area  sources  of 
HAP  in  areas  of  Alaska  that  are 
acce.ssihle  by  the  FAH.S  and  that  meet 
all  of  the  following  criteria  will  al.so  he 
considered  remote  and  subject  to 
management  practices  under  the  rule: 

•  The  stationary  ('X  engine  is  located 
in  an  area  not  connected  to  the  y\la.ska 
Railhelt  Chid, 

•  At  least  10  percent  of  the  power 
generated  by  the  engine  per  year  is  used 
for  residential  purposes,  and 

•  The  generating  cajiacity  of  the  area 
source  is  less  than  12  MW,  or  the  engine 


XXie  EPA  is  amending  the 
re(]uirenients  for  any  stationary  CX 
engine  certified  to  the  XXer  3  standards 
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is  used  exclusively  for  backup  jiower  for 
nniewable  energy. 

The  FFA  is  limiliiig  the  remote 
classification  to  engines  that  are  n.sed  at 
least  partially  for  residential  ])nrpo.ses, 
where  the  impact  of  higher  (mergv  c<)sts 
is  of  gr(!ate.st  concern.  The  classification 
is  further  limited  to  .sources  that  are 
used  infreiiuently  as  backup  for 
renewable  power,  or  that  are  at  smaller 
cajiacity  facilities,  which  an;  generally 
in  more  sjiar.sely  pojndatiul  areas. 

a  H(;(]iiiivni(;nts  for  Offshnro  Vossols 

'fhe  FFA  is  revising  the  r(!(]uirem(;nts 
in  the  RICE  NESHAl’  for  existing  non¬ 
emergency  Cl  RICE  greater  than  300  HR 
on  offshon;  ves.sels  that  are  area  sources 
of  HAP.  Engines  on  vessels  on  the  OCS 
in  certain  circumstances  become  subject 
to  the  provisions  of  the  RICE  NESHAP 
as  a  result  of  the  operation  of  the  OCS 
regulations  at  40  CER  part  .'5.1.  The 
rationale  for  this  revision  is  di.scussed 
further  in  section  Ill.D.  The  ERA  is 
finalizing  the  following  management 
practice  requirements  for  existing  non- 
emergmicy  Cl  RICE  greater  than  300  HP 
on  offshore  viissids  that  are  area  sources 
of  HAP: 

•  Change  oil  ev(!rv  1,000  hours  of 
ojieration  or  annually,  whichever  comes 
first,  except  that  sources  can  extimd  the 
])eriod  for  changing  the  oil  if  the  oil  is 
|)art  of  an  oil  analysis  jirogram  as 
discussed  below  and  the  condemning 
limits  are  not  exceeded; 

•  Insjiect  and  clean  air  filters  every 
7.'50  hours  of  operation  or  annuallv, 
whichever  comes  first,  and  replace  as 
necessary; 

•  Inspect  fuel  filters  and  belts,  if 
installed,  every  750  hours  of  operation 
or  annually,  whichever  comes  fir.st,  and 
rejilace  as  necessary;  and 

•  Inspect  all  flexible  hoses  every 
1,000  hours  of  operation  or  annually, 
whichever  comes  first,  and  replace  as 
necessary. 

Th(;.se  .sourc:es  may  u.se  an  oil  analysis 
jirogram  in  order  to  extend  the  sjiecified 
oil  change  requirement.  The  analysis 
program  must  at  a  minimum  analyze  the 
following  three  parameters;  Total  Base 
Numhiir,  vi.sf:osity  and  jiercent  water 
content.  The  analysis  must  he 
conducted  at  the  same  frequency 
specified  for  changing  the  engine  oil.  If 
the  condemning  limits  provided  below 
are  not  exceeded,  the  engine  owner  or 
operator  is  not  required  to  change  the 
oil.  If  any  of  the  condemning  limits  are 
exceeded,  the  engine  owner  or  ojierator 
mu.st  change  the  oil  within  two  husine.ss 
days  or  before  continuing  to  u.se  the 
engine,  whichever  is  later.  The 
condemning  limits  are  as  follows; 


•  Total  Base  Number  is  less  than  30 
])ercent  of  the  Total  Bas(!  Nnmher  of  the 
oil  when  new;  or 

•  Viscosity  of  the  oil  has  changed  by 
more  than  20  percent  from  the  viscosity 
of  the  oil  when  new;  or 

•  Percent  water  content  (by  volume) 
is  greater  than  0.5. 

Owiuirs  and  o])erators  of  these 
existing  stationary  Cl  RICE  mu.st 
develop  a  maintiaiance  |)lan  that 
specifies  how  the  management  jiractices 
will  he  met  and  ke(;p  records  to 
demon.strate  that  the  nHpiinHl 
management  practices  an;  being  met. 

//.  MiscolUinooiis  (Jorroctions  and 
Rovisions 

The  ERA  is  making  some  minor 
corrections  and  clarifications  to  the 
stationary  engine  rules  to  address 
mi.scellaneous  i.ssues.  The  revisions  are 
as  follows: 

•  Revising  Tables  lb  and  2h  of  40 
CER  ])art  03,  sidipart  ZZZZ  to  correct 
language  reipiiring  the  jire.ssure  drop  to 
he  at  ])lu.s  or  minus  10  |)ercent  of  100 
])ercent  load  for  all  engines.  'I'he  engines 
that  were  regulated  in  2010  are  not 
subject  to  the  load  niquiremeuts  and 
therefore  the  ERA  is  correcting  the.se 
tables  to  make  this  clear. 

•  Adding  a  footnoti;  to  'fable  lb  of  40 
CER  |)art  03,  snbpart  ZZZZ  stating  that 
sources  can  pidition  the  Administrator 
for  a  diffenmt  temperature  range 
consistent  with  'fable  2b  of  the  ruh;. 

•  Correcting  rows  8  and  10  in  'fable 
2(1  of  40  CER  j)art  03,  subpart  ZZZZ  to 
indicate  that  the  nKjiurements  ajiply  to 
non-emergencv,  non-hlack  start 
stationary  R1(]E  gniater  than  500  HP  that 
are  4SLB  and  4SRB  that  operate  more 
than  24  hours  j)er  y(!ar,  as  intended  in 
the  original  rule. 

•  Revising  the  language  in 

S  03.0025(b)  of  40  CER  part  03,  subpart 
ZZZZ  that  states  “*  *  *  in  paragraphs 
(b)(1)  through  (5)  of  this  section”  to  “in 
jiaragraphs  (b)(1)  through  (0)  of  this 
s(?ction.” 

•  Changing  'fabkis  2c  and  2d  of  40 
CER  part  03,  subpart  ZZZZ,  wh(;re  it 
currently  specifies  to  inspcict  air  cleaner, 
to  also  specify  that  it  mu.st  be  replaced 
as  necessary. 

•  Rcn  ising  §  03.0020(b)  of  40  CER  part 
03,  subjiart  ZZZZ  to  indicate  that  testing 
mu.st  be  conducted  within  plus  or 
minus  10  percent  of  100  percent  load  for 
stationary  RICE  gr(;ater  than  500  HP 
located  at  a  major  source  (exc(ij)t 
existing  non-emergency  Cl  stationary 
RICE  giHiater  than  500  HP  located  at  a 
major  source)  that  are  subject  to  tii.sting. 

•  Sjiecifving  that,  as  was  intended  in 
the  rule  adding  the.se  requirements,  the 
operating  limitations  (jiressure  drop  and 
catalyst  inlet  temperature)  in  'fables  lb 


and  2b  of  40  CER  part  03,  snbpart  ZZZZ 
do  not  liave  to  b(!  met  during  .startiq). 

•  For  consistency,  and  as  provided  in 
the  original  RICE  NESHAP  for  otlujr 
stationary  RICE,  clarifying  in  40  CER 
part  03,  snbpart  ZZZZ  that  the  existing 
.stationary  RICE  nigulated  in  2010  (i.(!., 
engines  constructed  before  )une  12. 

2000,  that  are  less  than  or  e(|ual  to  500 
HP  located  at  major  .sourc(;s  or  engim^s 
located  at  ar(;a  sourc(!.s)  must  burn 
landfdl  or  digester  gas  (uiuivahmt  to  10 
j)erc(;nt  or  more  of  the  gross  heat  input 
on  an  annual  basis  in  order  to  (pialify  as 
a  landfill  or  dig(!.ster  gas  (mgine  under 
the  rule. 

•  Clarifying  §  00.4207(b)  of  40  (]FR 
part  00.  snbpart  llll  to  specify  that 
owners  and  operators  of  stationary  Cl 
engines  less  than  30  liters  per  cylind(;r 
that  are  subject  to  the  subpart  that  u.se 
diesel  fuel  must  u.se  die.sel  fuel  that 
meets  the  reciuirements  of  40  CER 
80.51 0(b),  except  owners  and  operators 
may  u.se  uj)  any  diesel  fuel  ac(juired 
jirior  to  Octobiir  1, 2010.  that  does  not 
m(;et  the  recjuirements  of  40  CER 
80.510(b)  for  nonroad  diesel  fuel. 

•  Adding  ajipendix  A  to  40  CER  part 
03,  subpart  ZZZZ,  which  includes 
prociulures  that  can  be;  used  for 
measuring  CO  emissions  from  (ixisting 
stationary  4SLB  and  4SRB  stationarv 
RICE  above  500  HP  located  at  ar(;a 
.sourc(;.s  of  HAP  that  are  complving  with 
the  emission  limits  in  'fable  2d  of  40 
C1’’R  part  03,  subjiart  ZZZZ. 

•  Reinstating  the  footnotes  for  'fable  2 
of  40  CER  part  00,  subpart  JJ|).  The 
footnotes  were  inadv(!rtentlv  nmioved 
when  the  rule  was  amended  on  june  28. 
2011  (70  ER  37954). 

•  Adding  “part  00”  in  Table  4  of  the 
NESHAP,  in  row  2  where  it  refers  to  40 
CER  apjiendix  A. 

•  Clarifying  in  §  03.0025(a)  of  40  CER 
part  03.  subpart  ZZZZ  that  a  continuous 
emission  monitoring  system  is  only 
reqninxl  to  be  installed  at  the  outlet  of 
the  control  device  for  engines  that  are 
complying  with  the  r(H|uirement  to  limit 
the  concentration  of  CO. 

•  Adding  definitions  of  tcjrms  u.sed  in 
E(piation  4  of  §  03.0020  of  40  CER  part 
03.  snbpart  ZZZZ. 

•  Clarifying  that,  as  was  intended  in 
the  rule  adding  these  requirements,  all 
of  the  standards  for  .stationarv  SI  RICE 
in  §00.4231(1))  of  40  CER  part  00. 
suhpart  ))))  are  for  stationary  SI  RICE 
that  use  gasoline. 

•  Clarifying  that,  as  was  intended  in 
the  rule  adding  these  requirements,  all 
of  the  standards  for  stationarv  SI  RICE 
in  §  00.4231(c)  of  40  CER  part  00. 
subpart  )))}  are  for  stationary  SI  RICE 
that  are  rich  burn  engines  that  use 
Ii(iuified  petroleum  gas  (LPG). 
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•  Clarifying  that,  as  was  intended  in 
the  rule  adding  these  requirements,  all 
of  the  standards  for  stationary  SI  RlC^il 
in  S  00.4231  (d)  of  40  (;FR  part  00. 
suhj)art  )J11  are  for  .stationary  ,S1  RI(3'] 
that  are  not  gasoline  engines  or  rich 
hum  engines  that  use  LPC. 

•  (darifying  in  §03.0(i2.')(h)(l)  and  the 
entries  for  §  03.8(c){l  ){i)  and  (iii)  in 
Tahle  8  of  40  CFR  part  03.  snhpart  ZZZZ 
that  a  startup,  shutdown,  and 
malfunction  j)lan  is  not  recjiiired  for  a 
continuous  parameter  monitoring 
system. 

•  Clarifying  in  the  entry  for 

§  03.10(h)(1)  in  'I'ahle  8  of  40  (3‘'R  j)art 
03,  snhj)art  ZZZZ  that  the  most  recent 
two  years  of  data  do  not  have  to  he 
retained  on  site. 

•  Revising  footnote  2  of  Tahle  2c  and 
footnote  1  of  Tahle  2d  of  40  CFR  part 
03.  snhpart  ZZZZ  to  include  a  reference 
to  §03.0025(j).  as  was  intended  in  the 
rnle  addn;ssing  the.se  recpiirements. 

III.  Summary  of  Significant  (Changes 
Sinc;e  Proposal 

A.  Enwi'f’uncy  Daiuand  liasponsH  and 
lieliabilitv 

The  FPA  jiroposed  to  limit  operation 
of  emergmicy  .stationary  RICE  as  ])art  of 
an  emergency  demand  respon.se 
jirogram  to  within  the  100  hours  pm- 
y(!ar  that  is  already  permitted  for 
maintenance  and  testing  of  the  engines. 
The  ERA  proposed  that  owners  and 
ojierators  of  stationary  emergency 
engines  could  ojierate  the  engines  for 
emergency  demand  respon.se  when  the 
Reliahility  (Coordinator,  or  other 
authorized  entitv  as  determined  hv  the 
Reliahility  (Coordinator,  has  declared  an 
EEA  Level  2  as  defined  in  the  NERC 
Reliahility  Standard  EOP-002-3, 
Cajiacity  and  Energy  Emergencies,  jilus 
during  periods  where  there  is  a 
deviation  of  voltage  or  fnujnency  of  5 
jiercent  or  mon;  below  standard  voltage 
or  frequency.  After  considering  jinhlic 
comments  received  on  the  proposed 
rnle,  the  EPA  is  finalizing  the  jiroposed 
amendment  to  limit  ojieration  for 
maintenance  and  testing  and  emergencv 
demand  resjionse  to  no  more  than  100 
hours  p(;r  year. 

The  EPA  received  some  comments  in 
support  of  the  provision  for  emergency 
demand  resjionse  ojieration,  while  other 
commenters  o|)j)osed  the  limitation.  'I’lie 
commenters  who  supjiorted  the 
provision  noted  that  the  engines  are 
rarely  calhul  for  emergency  demand 
respon.se,  and  that  the  EPA  has  limited 
the  emergency  demand  resjionse 
operation  to  emei'gencv  situations  where 
a  blackout  is  imminent.  The 
commenters  also  noted  that  the  public 
health  impairs  created  by  a  widespread 


power  outage  outweigh  the  air  (jnality 
im])acts  from  the  engines.  The  EPA 
agrees  with  the  commenters  that  it  is 
ap])roj)riate  to  include  a  ])rovision  for 
o])eration  of  eimagency  engines  for  a 
limited  nnmher  of  hours  per  year  as  ])art 
of  emergency  demand  resjion.se 
jirograms  to  help  pri:vent  grid  failure  or 
lilackouts.  Preventing  stationary 
emergency  engines  from  Inang  able  to 
(pialify  and  ])artici])ate  in  emergency 
demand  response  jirograms  without 
having  to  ajiply  aftertreatment  could 
force  owmas  and  ojierators  to  remove 
their  engines  from  the.se  programs, 
which  conld  impair  the  ability  of 
regional  transmission  organizations  and 
indejiendent  system  ojierators  to  use 
the.se  relatively  small,  cpnck-starting  and 
reliable  sources  of  energy  to  protect  the 
reliahility  of  their  sy.stems. 

The  commenters  who  ojijiosed  the 
jirovision  for  demand  resjionse 
])rovided  no  significant  argument  that 
the  conditions  under  which  the.se 
engines  would  he  jiermitted  to  operate 
for  emergency  demand  response  would 
not  he  emergency  conditions, 
(lommenters  who  o|)])osed  the  ])rovision 
were  concerned  about  the  air  cjnality 
and  health  inqiacts  of  emissions  from 
stationary  engines.  'Fhe  commenters 
were  concerned  that  recent  actions  by 
the  Fediiral  Ema'gy  Regulatory 
(Commission  (FER(C)  that  impact 
demand  response  compensation  in 
organized  wholesale  energy  markets 
will  greatly  increase  the  amount  of 
demand  resjionse  jiarticijiating  in 
organized  wholesale  cajiacity  markets. 

In  response  to  the  commenters,  the  EPA 
notes  that,  jirior  to  the  2013  i:omi)liance 
dates  for  existing  engines,  there  are  no 
limitations  on  the  hours  of  operation  for 
those  engines.  The  .standards  that  go 
into  effect  in  2013  will  for  the  first  time 
e.stahlish  re(|nirement.s  for  the.se  engines, 
including  limitations  on  their  hours  of 
ojieration  in  certain  situations  such  as 
emergency  (Uanand  response,  and  ULSD 
fuel  requirements  which  will  nulnce 
HAP  emissions  from  the  engines. 
Regarding  the  FERC  regulations  and 
their  effect  on  use  of  demand  response 
in  capacity  markets,  these  are  comments 
more  a])])ro])riately  directed  towards  the 
FERC.  As  noted  above,  the  emergencv 
demand  respon.se  situations  during 
which  the  emergency  engines  may  he 
used  for  a  limited  nnmher  of  hours  ])er 
year  are  a])j)ropriately  considered 
emergency  si t nat ions. 

(Commenters  were  also  concerned  that 
the.se  engines  would  hi!  called  to  operate 
for  demand  resjion.se  on  high  ozone 
days,  further  contributing  to 
nonattainment  with  ozone  standards. 
However,  other  commenters  noted  that 
emergency  demand  resjionse  events  do 


not  predominantly  occur  on  ozone  | 

(ixceedance  days.  These  commenters  | 

alst)  note  that  some  of  the  comnnmters  j 

opposing  use  of  emergency  engines 

during  emergency  demand  response 

would  benefit  by  such  a  limitation 

hecau.se  other  emi.ssion  sources  may  he; 

u.siid  instead  of  the  emergency  engines, 

including  sources  that  some  of  these 

commenters  may  operate,  and  that  the 

effect  on  total  emissions  of  using  these  | 

alternative  emission  sources  is  not  clear.  j 

(Concerns  about  contribution  to  ozone 

nonattainment  by  .stationary  engines  can 

1)(!  addressed  through  area-s])ecific 

recpiirements  such  as  state-based  State 

Imjilementation  Plans  that  would  he 

directed  towards  ozone  nonattainment 

areas.  More  detail  regarding  the  public 

comments  and  the  EPA’s  responses  can 

he  found  in  the  Response  to  I’nhlic 

Comments  document  available  in  the 

rulemaking  docket. 

As  mentioned  in  the  previous 
paragraph,  in  resjionse  to  the  concerns 
about  the  air  cpiality  impact  of 
emissions  from  emergency  engines 
operating  in  emergency  demand 
response  jirograms,  and  based  on  jniblic 
comments  received  on  the  jiroposed 
rule,  the  EPA  is  finalizing  a  recpiirement 
for  owners  and  o])erators  of  existing 
emergency  (Cl  stationarv  RKCfC  with  a  site 
rating  of  more  than  100  brake  flP  and 
a  displacement  of  less  than  30  liters  ])er 
i:ylinder  that  use  diesel  fuel  and  ojierate 
or  are  contractually  obligated  to  be 
available  for  more  than  l.'i  hours  jier 
year  (up  to  a  maximum  of  100  hours  ])er 
year)  for  emergency  demand  response  to 
use  diesel  fuel  that  meets  the 
recpiirements  in  40  CFR  80.510(b)  for 
nonroad  die.sel  fuel.  This  fuel 
recpiirement  also  ajiplies  to  owners  and 
ojierators  of  new  emergenc:y  (Cl 
stationary  RICE  with  a  site  rating  of 
more  than  .500  brake  HP  with  a 
clisplac:ement  of  less  than  30  liters  jier 
c;ylinclcir  loc:ated  at  a  major  sonrc;e  of 
HAP  that  use  die.sel  fuel  and  ojierate  or 
are  contractually  obligated  to  be 
available  for  more  than  1.5  hours  iier 
year  (iqi  to  a  maximum  of  100  hours  ])er 
year)  for  emergency  demand  response. 

Owners  and  operators  must  begin 
meeting  this  IJL.SD  fuel  recjiiirement  on 
laniiary  1, 2015,  exc:ept  that  any  existing 
die.sel  fuel  purctia.sed  (or  otherwi.se 
obtained)  prior  to  Januarv  1, 2015.  may 
be  ii.seci  until  dejileted.  As  noted  by 
commenters  on  the  jnopo.sed 
amendments  and  as  discai.ssed  in  .section 
II. 13,  requiring  the  use  of  diesel  fuel 
meeting  the  recpiirements  of  40  CFR 
80.510(1))  is  expected  to  rednc:e  the  HAP 
emissions  signific;antly  from  the  engines 
cxnnjiared  to  emi.ssic)ns  resulting  from 
use  of  unregulated  diesel  fuel.  The  fuel 
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nuiuiremont  begins  on  January  1,  2015, 
in  order  to  give  affected  sources 
appropriate  lead  time  to  institute  tliese 
new  re(iuireinents  and  make  any 
physical  adjustments  to  engines  and 
other  facilities  like  tanks  or  containment 
structures,  as  well  as  any  needed 
adjustments  tt)  contracts  and  other 
business  activities,  that  may  he 
necessitated  by  these  new  requirements. 

The  final  amendments  akso  require 
c)wners  and  operators  of  emergency 
.stationary  RICIE  larger  than  100  HP  that 
o])erate  or  are  contractually  obligated  to 
he  available  for  more  than  15  hours  jier 
year  (up  to  a  maximum  of  100  hours  per 
y(;ar)  for  emergency  d(;mand  r(;s])onse  to 
submit  an  annual  re])ort  to  the  EPA 
documenting  the  dates  and  times  that 
the  emergency  stationary  RICE  ojierated 
for  emergency  demand  response, 
Ixjginning  with  the  2015  calendar  year. 
Commenters  on  the  ])roposed 
amendments  recommended  that  the 
EPA  gather  information  on  the  impacts 
of  the  emissions  from  emergency 
engines  during  emergency  demand 
response  situations.  The  EPA  agrees  that 
a  reporting  reciuirement  will  increase 
the  EPA’s  ability  to  ensure  that  these 
engines  are  operating  in  comjiliance 
with  the  regulations  and  that  it  will 
provide  further  information  regarding 
the  impacts  of  these  engines  on 
emissions.  In  response  to  the.se 
comments,  the  EPA  is  estahlishing  a 
ixKiuirement  to  annually  report  to  EPA 
the  engine  location  and  duration  of 
operation  for  emergency  demand 
res])on.se.  'Phis  information  will  he  u.sed 
by  the  EPA,  as  well  as  state  and  local 
air  ])ollution  control  agencies,  to  assess 
the  health  impacts  of  the  emi.ssions  from 
the.se  engines  and  to  aid  the  EPA  in 
ensuring  that  these  engines  c;om])ly  with 
the  regulations.  Additional  discu.ssion 
of  the  rationale  for  the  fuel  and 
reporting  requirements,  as  well  as 
resjjonses  to  other  significant  comments 
regarding  emergency  engines  engaged  in 
emergency  demand  response,  can  l)e 
found  in  the  Response  to  Puhlic 
Comments  document  in  the  docket. 

Puhlic  commenters,  in  particular  the 
National  Rural  Electric  Cooperative? 
A.ssociation  (NRECA),  indicated  that  the 
projjosed  EEA  Level  2  and  5  ])ercent 
voltage  or  fr(?(iuency  deviation  triggers 
did  not  account  for  situations  when  the 
local  balancing  authority  or 
transmi.ssion  operator  for  the  local 
electric  system  has  determined  that 
electric  reliability  is  in  jeopardy,  and 
recommended  that  the  EPA  include 
additional  situations  where  the  local 
transmi.ssion  and  di.strihution  system 
ojjerator  has  determined  that  there  are 
conditions  that  could  lead  to  a  blackout 
for  the  local  area.  The  comments  from 


NRECA  indicated  that  rural  di.strihution 
lines  are  not  configured  in  a  typical  grid 
pattern,  hut  instead  have  distribution 
lines  that  can  run  well  over  50  miles 
from  a  substation  and  regularly  extend 
15  miles  or  longer.  During  periods  of 
exceptionally  heavy  stress  within  the 
region  or  sub-region,  electricity  from 
regional  powcjr  g(!nerators  may  not  he 
available  hecau.se  of  transmission 
con.straints,  according  to  the 
commenter.  The  commenter  indicated 
that  in  many  cases,  there  may  he  only 
one  tran.smission  line  that  feeds  the 
rural  distribution  system,  and  no 
alternative  means  to  transmit  power  into 
the  local  system. 

In  response  to  those  comments  and  in 
recognition  of  the  unique  challenges 
faced  by  the  local  transmission  and 
di.strihution  system  o|)erators  in  rural 
areas,  the  EPA  is  specifying  in  the  final 
rule  that  existing  emergency  stationary 
RICE  at  area  sources  can  he  used  for  50 
hours  j)er  y(;ar  as  j>art  of  a  financial 
arrangement  with  another  (;ntity  if  all  of 
the  following  conditions  are  met: 

•  The  engine  is  dispatcluid  by  the 
local  balancing  authority  or  local 
tran.smission  and  distribution  sv.stem 
operator. 

•  The  dis])atch  is  intended  to  mitigate 
local  transmission  and/or  di.strihution 
limitations  .so  as  to  avert  potential 
voltage  collapse  or  line  overloads  that 
coidd  lead  to  the  interruption  of  power 
.siq)ply  in  a  local  area  or  region. 

•  The  dispatch  follows  reliahilitv, 
emergency  operation  or  similar 
protocols  that  follow  sjjecific  NERC, 
regional,  state,  puhlic  utility 
commission  or  local  standards  or 
guidelines. 

•  The  power  is  provided  only  to  the 
facility  it.self  or  to  siqqiort  the  local 
tran.smission  and  distribution  sy.stem. 

•  The  owner  or  operator  ithiiitifies 
and  records  the  specific  NERC.  regional, 
state,  puhlic  utility  commi.ssion  or  local 
standards  or  guidelines  that  are  being 
followed  for  dis])atching  the  engine.  The 
local  balancing  authority  or  local 
transmission  and  distribution  sy.stem 
oj)erator  may  keep  these  rec:ords  on 
behalf  of  the  engiiK?  owner  or  o])erator. 

EngiiKis  operating  in  .systems  that  do 
not  meet  the  conditions  described  here 
will  not  he  considenjd  emergency 
engines  if  they  o])erate  for  these 
purposes  as  j)art  of  a  financial 
arrangement  with  another  entity. 

.Stationary  emergency  Cl  RICE  with  a 
site  rating  of  more  than  100  brake  HP 
and  a  displacement  of  less  than  30  liters 
j)er  cylinder  located  at  area  sources  that 
operate  for  this  j)urpo.se  are  also 
required  to  use  diesel  fuel  meeting  the 
sijecifications  of  40  CFR  80.510(1)} 
beginning  January  1,  2015,  except  that 


any  existing  diesel  fuel  purchased  (or 
otherwl.se  obtained}  prior  to  January  1, 
2015,  may  he  used  until  depleted. 

Owners  and  operators  of  these  engines 
are  also  reejuired  to  report  the  dates  and 
times  the  engines  o])erated  for  this 
purpo.se  annually  to  the  EPA.  beginning 
with  operation  during  the  2015  calendar 
year.  The  report  must  also  identify  the 
entity  that  dispatched  the  engine  and 
the  situation  that  necessitate)!  the 
disj)atch  of  the  engine.  Further 
discussion  of  the  rationale  for  the 
changes  is  available  in  the  Response  to 
Puhlic  Comments  document  in  the 
docket. 

B.  Peak  Shaving 

The  EPA  proposed  a  temi)orarv 
provision  for  existing  stationary 
emergency  engines  loc.ated  at  area 
.sources  to  a])ply  the  50  hours  j)er  year 
that  is  allowed  under  §  (i3.(i()40(fj  for 
non-emergency  operation  towards  any 
non-emergency  operation,  including 
operation  as  ])art  of  a  financial 
agreement  with  another  entity.  The  peak 
shaving  provision  was  ])ropo.sed  to 
exj)ire  in  April  2017.  The  ])urpose  of  the 
propo.sed  provision  for  peak  .shaving 
was  to  give  sources  an  additional 
resource  for  maintaining  reliability 
while  facilities  are  coming  into 
compliance  with  the  NE.SHAP  From 
Coal  and  Oil-Fired  Electric  Utility 
.Steam  Cenerating  Units  (77  FR  9304, 
February  10.  2012}.  Based  on  j)uhlic 
comments  received  on  the  proposal,  the 
EPA  is  not  finalizing  the  proposed 
provision  for  peak  shaving  in  this 
action.  As  noted  by  the  commenters, 
operation  for  j)eak  shaving  does  not 
fairly  come  under  the  definition  of 
emergency  use  as  it  is  designed  to 
increa.se  capacity  in  the  system,  rather 
than  responding  to  an  emergency 
situation  such  as  a  blackout  or 
imminent  brownout.  The  EPA  believes 
that  peak  shaving  activity  and  other 
activities  designed  to  increase  capacity 
shoukl  he  treated  as  part  of  long  term 
capacity  ])lanning,  not  as  use  akin  to 
emergencies.  The  EPA  agrees  with 
commenters  who  state  that  allowance 
for  emergency  engines  to  he  used  for 
peak  shaving  could  well  lead  to 
increased  use  ofthe.se  engines, 
particularly  in  situations  that  are  not 
emergenev  situations.  The  EPA  also 
agrees  that  u.se  of  internal  combustion 
engines  for  peak  shaving  is  not  based  on 
emergency  u.se,  hut  instead  is  generally 
based  on  the  economic  benefit  gained  by 
operating  the  engine  rather  than  another 
power  source.  Tlie  EPA  agrees  with  the 
commenters  that  there  is  not  sufficient 
information  on  the  record  to  .show  that 
the.se  engines  are  needed  to  maintain 
reliability  while  facilities  are  coming 
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into  (;onii)lianee  with  the  NKSHAR 
From  Coal  and  Oil-Fired  Electric  Utility 
Steam  (Generating  Units,  and  the 
commenters  who  supported  the  limited 
temporary  provision  did  not  provide 
inldrination  to  show  that  rule  would 
cause  reliahility  issues  that  necessitate 
the  operation  oi  the.se  engines.  The  EPA 
l)eliev(!s  that  given  this  inlormation,  it  is 
appropriate  to  treat  u.se  ol  internal 
comhnstion  engines  as  peak  power  units 
not  as  emergency  use  hut  as  normal 
power  generation,  and  thus  believes  it  is 
aj)i)roj)riate  to  recpnre  emissions 
aftertreatment  recpiirements  (or  similar 
controls  as  aj)jn’oj)riate  for  non¬ 
emergency  engines)  for  engines 
engaging  in  these  activities  for 
compensation.  Further  di.scussion  is 
available  in  the  Response  to  Public 
(Comments  document  in  the  docket. 

However,  in  consideration  of  the  short 
time  between  this  final  rule  and  the  May 
3.  2013,  or  October  19,  2013  compliance 
dates  for  affected  sources,  this  final  rule 
])ermits  the  use  of  existing  stationarv 
emergency  engines  located  at  area 
sources  for  .'iO  hours  per  year  through 
May  3.  2014  for  j)eak  shaving  or  non¬ 
emergency  demand  response  to  generate 
income  for  a  facility,  or  to  otherwise 
su|)ply  pow(;r  as  part  of  a  financial 
arrangement  with  another  entity  if  the 
engines  an;  operated  as  |)art  of  a  ])eak 
shaving  (load  management)  ])rogram 
with  the  local  distribution  system 
opcirator  and  the  power  is  provided  only 
to  the  facilitv  itself  or  to  support  the 
local  distribution  system.  (Iwners  and 
op(!rators  of  these  engines,  which  have 
henitofore  not  hecm  njgulatiul.  mav  have 
taken  actions  ha.sed  on  the  June  7,  2012. 
proposal  that  would  now  leave  them  in 
danger  of  being  in  noncompliance  with 
the  applicable  recpunmients  for  the 
engine  in  the  RKGE  NESHAP. 

C.  Non-Emarf’ency  Stationarv  SI  lUCE 
(ireator  Than  500  HP  Located  at  Aiva 
Sources 

Tlie  EPA  proj)o.sed  to  nupure  existing 
stationarv  non-emergcmcy  4-.stroke  SI 
RKGE  greater  than  .'iOO  HP  lot;ated  at  area 
sources  of  HAP  that  are  in  sj)arsely 
j)opulated  areas  to  meet  management 
practices.  The  jiroposed  management 
practices  required  the  engine  owner  and 
operator  to  change  the  oil  and  filter  and 
insj)ect  spark  plugs,  hoses  and  belts 
every  1,440  hours  of  operation  or 
annually,  whichever  comes  first.  The 
pro|)o.sed  management  j)ractices  were 
l)a.sed  on  similar  requirements  for 
existing  non-emergencv  stationarv  SI 
RICE  smaller  than  .'iOO  HP.  The  EPA 
received  public  comments  indicating 
that  the  interval  for  jjerforming  the 
management  practices  for  engines  larger 
than  500  HP  should  he  everv  2,100 


hours  of  operation  or  annually, 
whichever  comes  fir.st.  (Gommenters 
indicated  that  larger  (mgines  have 
increa.sed  capabilities  compared  to 
smaller  size  engines,  which  allows 
engines  to  extend  the  maintenance 
interval.  Larger  engines  have  increased 
oil  capacities,  use  improved  oil  grade.s/ 
synthetics,  and  use  oil  sweetcming 
sy.stems,  according  to  the  commenters. 
(Gommenters  also  noted  that  larger 
engines  use  better  (piality,  inon; 
expensive  spark  pings  that  last  longer 
than  1,440  hours,  and  that  less  fretpient 
maintenance  intervals  reduce  the 
environmental  impacts  a.ssociated  with 
disposing  wa.ste  oils  and  traveling  to 
remote  locations.  The  EPA  agrees  with 
the  arguments  presented  by  the 
commenters.  Therefore,  in  this  final 
rule,  EPA  is  requiring  engine  owners 
and  operators  to  change  the  oil  and  filter 
and  insj)ect  sj)ark  jihigs,  hoses  and  belts 
everv  2,100  hours  of  operation  or 
annually,  whichever  comes  first. 

For  existing  stationary  non-emergency 
SI  4.SR13  RKGE  that  are  in  populated 
areas,  the  EPA  proposed  an  e(iui])ment 
standard  that  required  the  installation  of 
N.S(GR  to  nuluce  HAP  emissions.  The 
propos(!d  rule  recpured  these  engines  to 
demon.strate  that  the  catalyst  achieves  at 
least  a  75  percent  (GO  reduction  or  a  30 
percent  TIKG  reduction.  'I'he  EPA  is 
retaining  this  iHuiuirement  in  this  final 
rule,  hut  is  adding  another  option  in 
res])onse  to  public  comments  that 
allows  the  owner  and  operator  of  the 
engine  to  demonstrate  that  the  catalyst 
achieves  a  (GO  conc(;ntration  level  of  270 
])pmvd  at  15  percent  ()2.  As  noted  by 
the  public  comments,  this  represents  a 
75  j)ercent  reduction  from  typical 
uncontrolled  emissions  from  existing 
stationary  non-emergency  Si  4SR13  RKGE 
and  is  the  (GO  standard  recjuired  for  new 
SI  4SR13  engines  in  the  NSPS  for 
stationary  SI  engines.  3’he  EPA  is  also 
clarifying  that,  as  was  intended  in  the 
original  jiropo.sal,  engines  located  in 
Class  4  locations  are  not  considered 
remote.  More  detail  regarding  the  public 
comments  anil  the  rationale  for  these 
changes  can  hi;  found  in  the  Response 
to  Public  (Gomments  document,  which  is 
available  in  the  docket  for  this 
rulemaking. 

D.  Definition  for  Remote  Areas  of 
Alaska 

The  EPA  i)ropo.sed  to  exjiand  the 
definition  of  remote  areas  of  Alaska  to 
extend  beyond  areas  that  are  not 
accessible  by  the  FAHS.  Specifically, 
the  EPA  ])ropo.sed  that  areas  of  Alaska 
that  are  accessible  by  the  FAHS  and  that 
met  all  of  the  following  criteria  would 
also  he  considered  remote  and  subject  to 
management  practices  under  the  rule: 


(1)  'I'he  stationary  Cl  engine  is  located 
in  an  area  not  connected  to  the  Alaska 
Railhelt  (Grid;  (2)  at  least  10  jjercent  of 
the  ])ower  generated  by  the  engine  per 
year  is  used  for  residential  purposes; 
and  (3)  the  generating  capacity  of  the 
area  source  is  less  than  12  MW,  or  the 
engine  is  used  exclusively  for  backup 
power  for  renewable  energy  and  is  used 
le.ss  than  500  hours  per  year  on  a  10- 
year  rolling  average.  After  considering 
the  public  comments  received  on  the 
])roposed  criteria,  the  EPA  is  finalizing 
the  first  two  criteria  as  propo.sed,  hut 
finalizing  a  slightly  different  third 
criterion.  In  this  final  rule,  existing  (G1 
engines  at  area  sources  of  HAP  are 
considered  remote  if  they  meet  the  first 
and  second  criteria  above  and  they  are 
either  at  a  source  with  a  generating 
capacity  le.ss  than  12  M\V,  or  u.sed 
exclusively  for  hackiq)  power  for 
renewable  energy.  Based  on  public 
comments  received  on  the  projiosal,  the 
EPA  is  not  finalizing  the  limitation  that 
the  engine  he  u.sed  less  than  500  hours 
per  year  on  a  10-year  rolling  average. 
CGommenters  indicated  that  basing  the 
applicability  on  the  previous  10  years  of 
operation  would  ignore  recent 
investments  in  renewable  energy  that 
have  significantly  decreased  engine 
hours  of  operation  in  recent  years.  3’he 
I'GPA  is  also  defining  “hackiq)  power  for 
renewable  energy”  in  this  final  rule  as 
engines  that  jirovide  hackuj)  power  to  a 
facilitv  that  generates  electricity  from 
renewable  energy  resources,  as  that  term 
is  defined  in  Alaska  Statute 
42.45.045(1)(5).  The  rationale  for  the.se 
changes  can  he  found  in  the  Resjionse 
to  Public  (Gomments  document  available 
in  the  docket. 

E.  Reqaireinents  for  Offshore  Vessels 

'I'he  RKGE  NESI  lAP  does  not  on  its 
face  ajiply  to  mobile  sources,  including 
marine  vessels.  However,  the 
regulations  applicable  to  sources  on  the 
OCGS.  codified  at  40  CFR  part  55,  specify 
that  vessels  are  OCGS  sources  when  they 
are  (1)  ])ermanently  or  temporarily 
attached  to  the  .seabed  and  erected 
thereon  and  used  for  the  ])urpose  of 
ex])loring,  develojiing  or  producing 
resources  there  from,  within  the 
meaning  of  section  4(a)(1)  of  the  0(GS 
Lands  Act  (43  U..S.(G.  1331,  et  .scr/.);  or 
(2)  ])hysically  attached  to  an  (XGS 
facility,  in  which  ca.se  only  the 
.stationary  sources  aspects  of  the  ve.ssels 
will  he  regulated.  40  (GFR  55.2.  'I'he  (XGS 
regulations  provide  that  NE.SHAP 
requirements  apjily  to  a  vessel  that  is  an 
(XGS  source  where  the  provisions  are 
“rationally  related  to  the  attainment  and 
maintenance  of  the  federal  or  state 
ambient  air  ijualitv  standards  or  the 
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reciuirenienls  of  jiart  C  of  title  I  of  the 
Act.”  40  CFR  .5.5.1 3(e). 

The  EI’A  received  comments  during 
the  public  comment  period  for  the  )une 
7,  2012,  proposal  recommending  that 
the  RI(3']  NlvSHAF  he  amended  such 
that  for  any  (ixisting  non-emergency  (3 
RlOE  above  300  HR  on  offshore  ves.sels 
on  the  OC.S  that  become  subject  to  the 
RlOE  NESHAR  as  a  result  of  the 
operation  of  the  (Xl.S  regulations  (40 
CER  jiart  .5.5),  such  engines  may  meet 
the  NE.SHAR  through  management 
practices  rather  than  numeric  emission 
limits.  This  amendment  was  not 
contained  or  contemiilated  in  the  June 
7,  2012,  proposal.  However,  the 
comments  indicated  .several  significant 
issues  related  to  application  of  the 
NE.SHAR  to  regulation  of  existing 
marine  vessel  engines  located  in  the 
OC.S  as  a  result  of  the  OCS  regulations; 
in  particular,  whether  the  numerical 
standards  ajijilicahle  to  other  (3  engines 
loc:ated  at  area  sources  (marine  ves.sels 
located  in  the  OC.S  are  generally  located 
at  area  sources)  are  technological Iv 
feasible  for  existing  marine  engines 
located  in  the  OC.S.  .Some  commenters 
noted  sjiecific  technological  issues 
relevant  to  engines  on  marine  vessels  in 
the  0(].S.  The  commenters  indicated  that 
emission  controls  for  existing  Cl  RICE  to 
meet  the  NE.SHAR  may  he  technically 
infeasible  due  to  weight  and  sjiace 
constraints,  catalyst  fouling  from  the 
low-load  engine  ojieration  reijuired  by 
the  IJ..S.  Coa.st  Cuard.  safetv  concerns 


r(!garding  engine  backpressure  and  lack 
of  catalyst  vendor  experience  with 
retrofitting,  (k)nnnenter.s  suggested  that, 
to  th(!  extent  marine  vessel  engines 
become  subject  to  the  NE.SHAR  as  a 
result  of  the  OC.S  regulations,  the.se 
engines  should  he  subject  to  CACT 
riujuirements  that  the  commenters 
believe  are  more  aj)])ropriate  for  these 
tyjies  of  engines.  33ie  commenters 
indicated  that  management  practices 
similar  to  those  currently  reipured  in 
the  rule  for  exi.sting  non-emergency 
stationary  Cl  RICE  smaller  than  300  HR 
are  more  ajipropriate  as  CA(^T  for 
exi.sting  non-emergency  stationary  (3 
RICE  al)ove  300  HI’  on  viissels  operating 
on  the  0(]S. 

Based  on  these  comments,  the  ERA 
published  a  reojiening  of  the  comment 
period  to  take  further  comment  on 
whether  the  RICE  NE.SHAR  should  he 
revised  to  recpure  management  jiractices 
for  the.se  ves.sels  (77  f^R  00341,  October 
3,  2012).  Based  on  the  comments 
received  during  the  two  comment 
lieriods,  the  ERA  agrees  with  the 
commenters  that  management  jiractices 
are  more  reasonable  as  CACH’  for 
exi.sting  non-emergency  stationary  Cl 
RICE  larger  than  300  HR  on  ves.sels 
operating  on  the  (XkS  and  is  finalizing 
management  practices  for  the.se  engines. 
33ie  ERA  did  not  receive  any  imhlic 
comments  indicating  that  HAR  emission 
c:ontrols  were  generally  available  and 
had  been  demonstrated  for  the  large 
engines  on  the  ves.sels.  The  final 


management  practices  include  changing 
the  oil  every  1,000  hours  of  operation  or 
annually,  whichever  comes  first; 
inspecting  and  cleaning  air  filters  every 
7.50  hours  of  operation  or  annuallv. 
whichever  comes  first,  and  replacing  as 
nec(xssary;  insjiecting  fuel  filters  and 
belts,  if  installed,  every  750  hours  of 
operation  or  annually,  whichever  comes 
first,  and  replacing  as  necessary;  and 
inspecting  all  flexible  ho.ses  every  1,000 
hours  of  operation  or  annually, 
whichever  comes  first,  and  replacing  as 
necessary.  Facilities  have  the  option  of 
using  an  oil  analysis  program  to  extend 
the  oil  change  requirement.  Additional 
di.scus.sion  of  the  rationale  for  the.se 
changes  can  be  found  in  the  Resjionse 
to  Ruhlic  Comments  document  available 
in  the  docket. 

IV.  Summary  of  Environmental,  Energy 
and  Economic  Impacts 

A.  What  (ira  the  air  quality  impacts? 

The  ERA  estimates  that  the  rule  with 
the  final  amendments  incorporated  will 
reduce  emissions  from  exi.sting 
stationary  RICE  as  shown  in  Fable  4  of 
this  preamble.  33u!  emissions  reductions 
the  ERA  previously  e.stimated  for  the 
2010  amendments  to  the  RK'.E  NESHAR 
are  shown  for  compari.son.  Reductions 
are  shown  for  the  vixir  2013.  which  is 
the  first  year  the  final  RICE  NE.SHAR 
will  he  implemented  for  existing 
.stationarv  RICE. 


Table  4— Summary  of  Reductions  for  Existing  Stationary  RICE 


Emission  Reductions  (tpy) 
in  the  year  2013 

Pollutant 

2010  Final  rule 

2010  Final  rule  with  these  final  amendments 

Cl 

SI 

Cl 

SI 

HAP  . 

1,014 

6,008 

1,005 

1,778 

CO  . 

14,342 

109,321 

14,238 

22,21 1 

PM  . 

2,844 

N/A 

2,818 

N/A 

NOx  . 

N/A 

96,479 

N/A 

9,648 

VOC  . 

27,395 

30,907 

27,142 

9,147 

33ie  ERA  estimates  that  more  than 
000,000  stationary  Cl  engines  will  he 
subject  to  the  rule  in  total,  hut  onlv  a 
small  numher  of  stationary  Cl  engines 
are  affected  by  the  final  amendments  in 
this  action.  The  ERA  did  not  estimate 
any  changes  in  the  reductions  from  the 
2010  rule  for  the  amendments 
associated  with  emergency  engines.  To 
determine  emissions  from  emergency 
engines  for  the  2010  rule,  the  ERA 
e.stimated  that  these  ty])e.s  of  engines 
woidd  on  aviirage  operate  for  50  hours 
per  year.  The  average  hours  of  operation 
for  emergency  engines  is  not  expiicted  to 


change  ha.sed  on  the  final  amendments 
and  50  hours  per  year  is  still  believed 
to  1)(!  rejiresentative  of  average 
emergency  engine  operation. 
Information  provided  by  commenters 
demonstrat(!d  that  these  engines  have 
been  ojierated  verv  infrequently  for 
emergency  demand  re.s])on.se  events." 
33ierefore,  the  emissions  jireviously 
calculated  remain  appropriate. 

It  is  e.stimated  that  ap])roximately 
330,000  .stationary  .SI  engines  will  l)e 


“.SoG  (locuniGnt  miinbGr  KI’A-IIQ-O.XK-ZODK- 
0708-1 142  in  Iho  ruloin.iking  docki;!. 


.subject  to  the  rule  in  total;  however, 
only  a  subset  of  stationary  .SI  engines  are 
affected  by  the  final  amendments  in  this 
action.  3’he  decrease  in  estimated 
reductions  for  SI  engines  is  primarily 
due  to  final  amendments  to  the 
re(]uirements  for  exi.sting  4.SRB  and 
4.SEB  .SI  engines  larger  than  500  HR  at 
area  sources  of  HAR  that  are  in  remote 
areas.  Those  engines  were  reipiired  by 
the  2010  rule  to  meet  emission  limits 
that  were  expected  to  require  the 
installation  of  aftertreatment  to  reduce 
emissions;  under  these  final 
amendments,  those  engines  are  required 
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to  meet  management  jiractiees  that 
would  not  require  the  in.stallation  of 
aftertreatment.  Further  information 
nsgarding  the  estimated  reductions  of 
this  final  rule  can  lx;  found  in  the 
memorandum  titled.  “RICK  NESHAP 
Reconsideration  I-'inal  Amendments — 
('.ost  and  Environmental  Impacts.” 
which  is  available  in  flu!  docket  (EPA- 
HQ-()AR-2()()8-()7()«).  The  EPA  did  not 


e.stimate  any  im])acls  as.sociatcul  with 
the  minor  changes  to  the  NSP.S  for 
stationary  C3  and  SI  engines. 

B.  What  (iiv  tlia  cost  inipocts? 

The  final  amendments  are  ex])ected  to 
reduce  the  overall  cost  of  the  original 
2010  RICE  NESllAP  amendments.  The 
EPA  estimates  that  witli  these  final 
amendments  incorporated,  the  cost  of 


the  rule  for  existing  .stationary  RKiE  will 
1)(!  as  shown  in  Table  .'1  of  this  preamble. 
The  c;osts  the  EPA  pniviously  estimated 
for  the  2010  amendments  to  the  RlCf] 
NESHAP  are  shown  for  coinjiarison. 

'I’he  costs  that  were  previously 
estimated  are  .shown  in  the  original  year 
($2008  for  C.l  and  .$2009  for  .SI),  as  well 
as  updated  to  2010  dollars. 


Table  5— Summary  of  Cost  Impacts  for  Existing  Stationary  RICE 


Engine 

2010  Final  Rule 

2010  Final  Rule 
with  these 

Final  Amendments 

Total  Annual  Cost 

SI  . 

$253  million  ($2009)  . 

$251  million  ($2010)  . 

$115  million  ($2010). 

Cl  . 

$373  million  ($2008)  . 

$375  million  ($2010)  . 

$373  million  ($2010). 

Total  Capital  Cost 


SI  . 

$383  million  ($2009)  . 

$380  million  ($2010)  . 

$103  million  ($2010). 

Cl  . 

$744  million  ($2008)  . 

$748  million  ($2010)  . 

$740  million  ($2010). 

Further  information  regarding  the 
estimated  cost  impacts  of  the  final 
amendments,  including  the  cost  of  the 
final  amendments  in  2010  dollars,  can 
Ix!  found  in  the  memorandum  titled. 
“RICE  NE.SHAP  Reconsideration  Final 
Amendments — (iost  and  Environmental 
Impacts,”  which  is  available  in  the 
docket  (EPA-1  IQ-()AR-2008-0708). 

The  EPA  did  not  estimate  costs 
associated  with  the  changes  to  the  N.SP.S 
for  stationary  Cl  and  .SI  engines.  The 
changes  to  the  N.SP.S  are  minor  and  are 
not  (!Xj)ected  to  impact  the  costs  of  tho.sc; 
rules. 

C.  What  arc  the  benefits? 

Emi.ssion  controls  in.stalled  to  meet 
the  requirements  of  this  final  rule  will 
generate  benefits  by  reducing  emissions 
of  HAP  as  well  as  criteria  pollutants  and 
their  precursors,  including  CO.  NOx  and 
VOC,.  NOx  and  VOC  are  jjrecursors  to 
PM2.5  (particles  smaller  than  2..'j 
microns)  and  ozone.  The  criteria 
pollutant  benefits  are  considered  co- 
Ixmefits  for  this  rule.  For  this  final  rule, 
the  EPA  was  only  able  to  (piantifv  the 
health  co-henefits  associated  with 
reduced  exposure  to  PNC.s  from 
emission  reductions  of  NOx  and  directlv 
emitted  PM2.5-  fhe  EPA  has  not  re- 
estimated  the  l)enefits  from  the  pro])o.sal 
for  this  final  rule  hecan.se  the  emi.ssion 
reductions  have  not  changed  since  the 
reconsideration  propo.sal.** 


llu!  liiiK!  7.  2012  riiCdnsidcMiition  |>i'0))os;il. 
Ilio  KI’A  lias  iiiadi!  .siivorai  updatas  to  tin;  approach 
used  to  ostiinalo  inorlality  and  iiiorhidity  hcnof'its. 
as  domonslratod  in  llu;  KI.A  tor  tlu;  I’M  NAAQ.S. 
(liaii^its  include  applying  the  conccnlralion- 
nisponso  tnnetions  troin  inoni  rixanil  cpidoiniologv 


The  EPA  ])revionsly  estiniiited  that 
the  monetized  co-henefits  in  2018  of  the 
stationary  Cl  NE.SHAP  would  he  $940 
million  to  .$2,800  million  (2008  dollars) 
at  a  8-percent  di.scount  rate  ;md  $8.'j0 
million  to  $2,100  million  (2008  dollars) 
at  <1  7-])ercent  di.scount  rate."’  For 
stationary  .SI  engines,  l-iPA  ])reviously 
e.stimated  that  the  monetized  co-lxaiefits 
in  2018  would  he  $.'510  million  to  $1,200 
million  (2009  dollars)  at  a  8-percent 
discount  rate)  and  .$400  million  to 


studios,  adding  soino  health  endpoints,  and 
npdatin"  po|nd<ition  data.  Although  the  hI’A  has 
not  re-estiinated  the  henelits  tor  this  rule  hy 
applying  these  changes,  we  anticipate  that  the 
rounded  henelits  estimated  lor  this  rule  are  unlikely 
to  he  very  diltermil  than  those  provided  here. 
.Specifically,  we  anticipate  that  the  changes  that 
would  likely  lend  to  small  incn^a.ses  in  the  henelits 
would  likely  he  ollsel  hy  changes  that  would  likely 
lead  to  small  decreases  in  the  henetils.  Reterenc:es 
lor  the  RIA  lor  the  I’M  NAAQ.S  are:  (1)  II..S. 
Lnvironmenlal  I’roleclion  Agency  (II..S.  Rl’A). 

2(l12a.  Regulalorv  Impact  Analysis  lor  the  I’roposed 
Revisions  to  the  National  Anihient  Air  Quality 
Standards  lor  I’arliculale  Matter.  l•;l’A-4.')2/R-12- 
(I0;i.  Oliice  of  Air  Quality  I’lanning  and  .Standards. 
Health  and  Knvironmental  Impacts  Division.  |une. 
.■\vailahle  at  hllp://n  \\  n  .t!i)(i.>>ov/lln(!(:(isl/i(^‘;(liil(i/ 
HL\s/P\tlil/\CamltiiW(lFih  liookmdrktHi.pdi.  (2) 
U..S.  Knvironmental  I’rotection  Agency  (II. .S.  KI’A). 
20121).  Regulatory  Impact  Analysis  lor  the  final 
Revisions  to  the  National  AmhienI  Air  Quality 
.Standards  lor  I’articuhile  Matter.  KI’A—4.')2/R-1 2- 
00;t.  Oliice  ol  Air  Quality  I’lanning  and  .Standards. 
Health  and  luiviromnental  Impacts  Division. 
Deceniher.  Availahle  at  lillp://n  \m  .<;p(i.n()\  /pn)/ 
20I2/finiilii(i.p(lf. 

'"H..S.  Knvironmental  I’rotection  Agency.  2010. 
IU!<’ul(ilon'  Impact  Analysis  IIIIA)  far  lixislin}’ 
Slalianaiy  (iamprassian  Iffutian  /wig/nes  S'HSIIAP: 
Pinal  Draft.  Research  I'riangle  I’ark.  NO.  Kehruary. 
http://\ym\.f;pa.ga\/ttn/('cas/rai>clata/ltlAs/ 
CIIUCP.\FSIIAPHIA2-l7-()(:laanpuhlicatian.pdf. 


.$1,100  million  (2009  dollar.s)  at  a  7- 
porcont  di.scount  rate." 

The  final  anumdinonts  arc  nxjioctod  to 
rnduen  the  overall  omission  rodiictions 
of  the  nilos,  primarily  duo  to  tho 
changos  to  rtitpiiromonts  for  onginos  in 
romoto  areas.  In  addition  to  revising  the 
.mticipated  emission  reductions,  the 
I'iPA  has  also  uj)d;ited  the  methodology 
used  to  calculate  the  co-henefits  to  he 
consistent  with  methods  used  in  more 
recent  rulemakings,  which  is 
summarized  below  and  discussed  in 
more  detail  in  the  Cl  and  .SI  Final 
Reconsideration  RIAs,  the  RlAs  for  this 
rulemaking.  The  EPA  estimates  the 
monetized  co-henefits  of  the  final 
amendments  of  the  Cl  NESHAP  in  2018 
to  he  $770  million  to  $1,900  million 
(2010  dollar.s)  at  a  8-percent  discount 
rate  and  $090  million  to  $1,700  million 
(2010  dollars)  at  a  7-j)ercent  di.scount 
rate.  For  .SI  engines,  the  EPA  estimates 
the  monetized  co-henefits  of  the  final 
amendments  in  2018  to  he  $02  million 
to  $1.'50  million  (2010  dollars)  at  a  8- 
])ercent  discount  rate  and  .S.'i.'i  million  to 
$140  million  (2010  dollars)  at  a  7- 
jiercent  di.scount  rate. 

Using  alternate  relationships  between 
PMi.s  and  premature  mortality  supplied 
by  exjierls.  higher  and  lower  co-henefits 
estimates  are  jilausihle,  hut  most  of  the 
expert-based  estimates  fall  between 


"  II. .S.  Knviroiunontal  I’mtoction  Agency.  2(110. 
Ilagidatarv  Impact  Analysis  (ItlAI  far  Pxisting 
Slalianary  Spark  Ignilian  ISII IIICP  \’PSIIAP:  Final 
IScparl.  Research  Triangle  I’ark.  NC.  August,  http:// 
lywiy.apa.gay/ttn/ccas/rogdata/HIAs/ 
riccriafinal.pdf. 


6690 


Federal  Register / Vol.  78,  No.  20 / Wednesday,  )anuary  30,  201 3 /Rules  and  Regulations 


llieso  two  e.stiinatos. A  sumniary  of  the  percent  and  7-]3ercent  is  in  Table  0  of 
monetized  co-benefits  estimates  for  (3  tins  preamble, 
and  SI  engines  at  di.scount  rates  of  3- 


Table  6— Summary  of  the  Monetized  PM2.5  Co-Benefits  Final  Amendments  to  the  NESHAP  for  Stationary  Cl 

AND  SI  Engines 


[Millions  of  2010  dollars]  “  •' 


Pollutant 

Emission  reductions 
(tons  per  year) 

Total  monetized  co-benefits 
(3  percent  discount) 

Total  monetized 
co-benefits 
(7  percent 
discount) 

Original  2010  Final  Rules'’ 

Stationary  Cl  Engines; 

Total  Benefits  . 

Stationary  SI  Engines: 

Total  Benefits  . 

2,844  PM. 5,  27,395  VOC  . 

96,479  NOx,  30,907  VOC  . 

$950  to  $2,300  . 

$510  to  $1,300  . 

$860  to  $2,100. 

$470  to  $1,100. 

2010  Final  Rules  With  These  Final  Amendments 

Stationary  Cl  Engines: 

Directly  emitted  PM->  s  . 

2,818  . 

$770  to  $1 ,900  . 

$690  to  $1,700. 

$55  to  $140. 

Stationary  SI  Engines: 

NOx  . 

9,648  . 

$62  to  $150  . 

a  All  estimates  are  for  the  analysis  year  (2013)  and  are  rounded  to  two  significant  figures  so  numbers  may  not  sum  across  rows.  The  total 
monetized  co-benefits  reflect  the  human  health  benefits  associated  with  reducing  exposure  to  PM^.s  through  reductions  of  PM^  precursors,  such 
as  NOx  and  directly  emitted  PM^.-i.  If  is  important  to  note  that  the  monetized  co-benefits  do  not  include  reduced  health  effects  from  exposure  to 
HAP,  direct  exposure  to  NO2,  exposure  to  ozone,  ecosystem  effects  or  visibility  impairment. 

‘’PM  co-benefits  are  shown  as  a  range  from  Pope,  et  al.  (2002)  to  Laden,  et  al.  (2006).  These  models  assume  that  all  fine  particles,  regardless 
of  their  chemical  composition,  are  equally  potent  in  causing  premature  mortality  because  the  scientific  evidence  is  not  yet  sufficient  to  allow  dif¬ 
ferentiation  of  effects  estimates  by  particle  type. 

‘’The  benefits  analysis  for  the  2010  final  rules  applied  out-dated  benefit-per-ton  estimates  compared  to  the  updated  estimates  described  in  this 
preamble  and  reflected  monetized  co-benefits  for  VOC  emissions,  which  limits  direct  comparability  with  the  monetized  co-benefits  estimated  for 
this  final  rule.  In  addition,  these  estimates  have  been  updated  from  their  original  currency  years  to  2010$,  so  the  rounded  estimates  for  the  2010 
final  rules  may  not  match  the  original  RIAs. 


'rboso  co-benefits  estimates  rej)resent 
tbe  total  monetized  bnman  bealtb 
benefits  for  ])0])nlations  expostul  to  less 
PMi  .s  in  2013  from  controls  installed  to 
reduce  air  pollutants  in  order  to  meet 
tins  final  rule.  To  estimate  buman 
bealtb  co-benefits  oftbe.se  rides,  tbe 
EPA  used  benefit-per-ton  factors  to 
(jnantify  tbe  changes  in  PM2..s-related 
bealtb  impacts  and  monetized  benefits 
based  on  cbanges  in  directly  emitted 
PM2..S  and  Ndx  emi.ssions.  Tbe.se 
benefit-])er-ton  factors  were  derived 
using  tbe  general  approach  and 
metbodologv  laid  out  in  Faun.  Fnlcber 
and  Hubbell  (2009). This  approach 
uses  a  model  to  convert  emissions  of 
FM2.,s  jirecursors  into  changes  in 
ambient  PM2.5  levels  and  another  model 
to  estimate  tbe  changes  in  bnman  bealtb 
associated  with  that  change  in  air 
(luality,  which  are  then  divided  by  tbe 


Kuman.  c/  al..  2()()fi.  /r.vpr;-/  liid^nuaU 
AssassmanI  ol  the  .MorUililv  Impact  aj Chanfics  in 
AmhianI  Fine  Farticniata  .\Uillar  in  Ilia  I'.S., 
I'aiviriin.  .Sci.  T(!(:hiu)l..  42.  7.  2208-2274. 

'  'Kann.  N..  C.M.  Fuldiar,  H.).  lliil)l)c!ll.  20()‘).  Tlw 
infhwnca  of  localian,  aonrea.  and  amission  type  in 
aslimalas  of  Ilia  human  lianitli  hanafils  of  radncin<’ 
a  ton  of  air  pollnlion.  Air  Qual  Atmos  Hoalth  (2018)) 
2:l(i<)-17(i. 

II..S.  Knviromnonlal  I’rotoction  At>aiu:y.  2012. 
Taclinical  support  docuniani:  Fslinialiiii’  Ilia  banafit 


emi.ssion  reductions  to  create  tbe 
benefit-])er-ton  estimates.  However,  for 
these  rules,  tbe  EPA  utilized  air  quality 
modeling  of  emi.ssions  in  tbe  “Non-ECilJ 
Point  other”  category  becan.se  tbe  EPA 
does  not  have  modeling  specifically  for 
stationary  engines.'^  Tbe  primarv 
difference  between  tbe  estimates  used  in 
this  analy.sis  and  tbe  estimates  reported 
in  Fann,  Fulcher  and  Hubbell  (2009)  is 
tbe  air  quality  modeling  data  utilized. 
While  tbe  air  quality  data  used  in  Fann. 
Fulcher  and  Hubbell  (2009)  reflects 
broad  pollutant/source  category 
combinations,  such  as  all  non-EGU 
stationary  iioint  sources,  the  air  quality 
modeling  data  u.sed  in  this  analy.sis  has 
narrower  sector  categories.  In  addition, 
tbe  updated  air  qualitv  modeling  data 
reflects  more  recent  emissions  data 
(200.')  rather  than  2001)  and  has  a  higher 
sjjatial  resolution  (12  km  rather  than  30 


par  ton  of  radacino  P.Vh  s  practirsors  from  olliar 
point  soarcas.  Kd.suiirch  l'i  iaii}>li!  Park.  NO. 

'■"’.Slalionarv  an;  incliKhul  in  Ihn  olluir 

non-FXUI  point  soiirci!  e:alii'>orv.  If  llm  allocliul 
stationary  (;n}>in(!s  an;  morn  rural  than  tin;  avorago 
of  till!  non-l'XUI  .soiircos  modoloil.  thiiii  it  is  po.ssihle 
that  tho  hcniifits  may  hii  sommvhat  loss  than  tho 
IX’A  has  ostimatoil  horn,  llio  I’.SI)  iirovidos  tho 
goographic  distrihution  of  tho  air  ipiality  changos 
associatod  with  thissoctor.  It  is  im|)ortant  to 
omphasi/.o  that  this  modoling  rojirosonts  tho  host 
availahio  information  on  tho  air  (|uality  im|)a(:t  on 
a  por  ton  basis  for  thoso  sourcos. 


km  grid  cells).  'Die  benefits 
methodology,  such  as  bealtb  endpoints 
assessed,  risk  e.stimates  apjilied,  and 
valuation  techniques  applied  did  not 
change.  As  a  result,  tbe  benefit-per-ton 
estimates  presented  herein  better  reflect 
tbe  geographic  areas  and  po])nlation.s 
likely  to  be  affected  by  this  sector. 
However,  tbe.se  updated  e.stimates  .still 
have  similar  limitations  as  all  national- 
average  benefit-per-ton  estimates  in  that 
they  reflect  tbe  geographic  di.stribntion 
of  tbe  modeled  emissions,  which  may 
not  exactly  match  tbe  emission 
reductions  in  this  rulemaking,  and  tbev 
may  not  reflect  local  variability  in 
jjopulation  density,  meteorology, 
exposure,  baseline  bealtb  incidence 
rates  or  other  local  factors  for  any 
sjiecific  location."' 


"’To  llii!  oxlmit  thill  till!  I’VL  s  improvomimts 
iichiuvud  hv  Ihu  2010  finnl  ndo  would  liiivo  hoon 
lociilud  in  iiniiis  with  lowor  iivurugi!  popiihilion 
diinsily  comii.irod  to  tiui  ongiiui.s  roguliiUid  undtir 
Iho.so  cimiindmunls.  thorn  is  <i  potontiid  for  tho 
ostiimilod  loss  in  honofils  to  ho  ovorsliilod  by  tho 
u.so  of  naliomil-iivorago  honofil-por-ton  oslimalos. 
For  oxiimplo.  if  only  onginos  in  aroas  with  highor 
populiition  donsitv  aro  rogulalod.  this  scoiiiirio 
should  rosull  in  highor  honolit-por-lon  ostimatos 
than  a  .soonario  only  rogulaling  onginos  in  iiroas 
with  lowor  (lopulation  donsitv.  It  is  imporliint  to 
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The  FPA  aj)plies  these  national 
lH!nefit-jn:r-lon  e.stimales  calculated  for 
this  sector  sejiarately  for  directly 
emitted  PM2.5  and  NC1\  and  multiply 
them  hy  the  corresj)onding  emission 
nuluctions.  The  sector  modcding  does 
not  provide  estimates  of  the  PM2..S- 
related  benefits  a.s.sociated  with 
reducing  V()(^  emissions,  hut  these 
unquantified  benefits  are  generally 
small  comjiared  to  other  PMi.s 
j)recursor.s.  More  information  regarding 
the  derivation  of  the  henefit-per-ton 
estimates  for  this  category  is  available  in 
the  Te«:hnical  Supj)ort  Document, 
which  is  available  in  the  docket  for  this 
rulemaking. 

The.se  models  assume  that  all  fine 
j)articles.  regardless  of  their  chemical 
composition,  are  equally  ])otent  in 
causing  premature  mortality  because  the 
scientific  evidence  is  not  yet  sidficient 
to  allow  differentiation  of  effects 
estimates  by  jiarticle  type.  The  main 
PM2.5  jirecursors  affected  by  this  final 
rule  are  directly  emitted  PM2.5  and  NC)\. 
Fven  though  the  EPA  assumes  that  all 
fine  particles  have  ecpiivalent  health 
effects,  the  h(;nefit-])er-ton  estimates 
vary  IxUween  precursors  depending  on 
the  location  and  magnitude  of  their 
impact  on  PM^.s  levels,  which  drive 
])0])ulation  exposure.  For  example, 
directly  emitted  NOx  has  a  lower 
l)enefit-])er-ton  estimate  than  direct 
PM2 .5  because  it  does  not  form  as  much 
PM2.5;  thus,  the  exposure  would  he 
lower,  and  the  monetized  health 
Ixmefits  would  In;  lower. 

It  is  im])ortant  to  note  that  the 
magnitude  of  the  PM2..S  co-henefits  is 
largely  driven  by  the  concentration 
response  function  for  premature 
mortality.  Experts  have  arlvised  the  EPA 
to  consider  a  variety  of  a.ssunqitions. 
including  estimates  ha.sed  both  on 
emj)irical  (epidemiological)  .studies  and 
judgments  elicited  from  .scientific 
exj)erts.  to  characterize  the  uncertainty 
in  the  relationship  between  PM2.5 
concentrations  and  premature  mortality. 
The  EPA  cites  two  key  empirical 
.studies,  one  ha.sed  on  the  American 
(lancer  Society  cohort  .studv  and  the 
extended  Six  Cities  cohort  study.”'  In 


luito  lililt  (III!  I)(!iu!til-|)(!r-l()ii  lliiit  I'^I’A 

ii|)|)li(!(l  in  this  assossinont  ndhtct  pollutiiin 
Irans|>(ii1  as  w(!ll  as  a  vari<!ly  ol  oinissinn  soiirct; 
l(M:ati(ins.  iiicliidiii^  areas  will)  lii}’li  and  low 
|io|>ulation  density.  Witlioiit  inlorination  re}>ardin}4 
tlie  s|MH:ifi(:  l(M:ation  ot  tlu;  (ni^ines  altected  hv  the 
ZOIO  final  ride  and  the  amendments,  it  is  not 
|Hi.ssil>le  to  Ih!  moni  precise  re}>arding  the  true 
magnitude  of  the  loss  in  henelits. 

'^I’ope.  e(  III..  2002.  Lull}’  (Miicor. 
(hirilio/iiiliiioiniiv  Moiiiililv.  iiiiil  U)n}>-loriii 
Lximsiinr  to  Fine  Fiirliculiilt;  Air  Polliiliiiii.  |ournal 
of  the  American  Medical  AssiH:iation  287:1 132- 
1141. 

leaden,  el  iil..  200(>.  Heiliiclioii  in  Fine 
Piiiliciiliile  Air  Polliilioii  anil  Muilalitv.  .Amerium 


the  RIA  for  the  jirojio.sed 
reconsideration  amendments  rule, 
which  is  available  in  the  docket,  the 
EPA  also  includes  benefits  estimates 
derivcul  from  the  exjiert  judgments  and 
other  a.ssumptions. 

Till!  EPA  .strives  to  use  the  hitst 
available  science  to  siqiport  onr  benefits 
analy.ses.  The  EPA  recognizes  that 
interpretation  of  the  .science  regarding 
air  pollution  and  health  is  dynamic  and 
evolving.  After  reviewing  the  .scientific 
literature,  the  EPA  has  determined  that 
the  no-threshold  model  is  the  most 
ajijiropriate  model  for  asse.ssing  the 
mortality  benefits  a.s.sociated  with 
reducing  PM2.5  exposure.  Consi.stent 
with  this  finding,  the  EPA  has 
conformed  the  jirevious  threshold 
sensitivity  analysis  to  the  current  state 
of  the  PM  .science  by  incorporating  a 
new  “Lowe.st  Measured  Level”  (LML) 
assessment  in  the  RIA  accompanying 
these  rules.  While  an  LML  assessment 
provides  some  insight  into  the  level  of 
uncertainty  in  the  estimated  PM 
mortality  benefits,  the  EPA  does  not 
view  the  LML  as  a  threshold  and 
continues  to  (juantify  PM-related 
mortality  impacts  using  a  full  range  of 
modeled  air  ipiality  concentrations. 

Most  of  the  estimated  PM-riilatiid  co- 
henefits  for  thesi!  rules  would  accrue  to 
])0]nilation.s  ex]K)sed  to  higher  levels  of 
PM2..‘i.  For  this  analysis.  ])olicy-si)ecific 
air  ipiality  data  are  not  available  due  to 
time  or  resource  limitations,  and.  thus, 
the  EPA  is  unable  to  estimate  the 
percentage  of  premature  mortality 
a.ssociated  with  thi.s  .s])ecific  rule’s 
emission  reductions  at  eac.h  PM2.5  level. 
As  a  surrogate  measure  of  mortality 
inijiacts.  the  EPA  provides  the 
percentage  of  the  population  ex])o.sed  at 
each  PM2.5  level  using  the  source 
apjnirtionment  modeling  used  to 
calculate  the  henefit-per-ton  estimates 
for  this  sector.  Using  the  Pope,  et  al. 
(2002)  .study,  77  percent  of  the 
jiopulation  is  exjio.sed  to  annual  mean 
PM2,.s  levels  at  or  above  the  LML  of  7.5 
micrograms  per  cubic  meter  (pg/m '). 
Using  the  Laden,  e/  al.  (2000)  studv,  25 
percent  of  the  po])ulation  is  expo.sed 
above  the  LML  of  10  pg/m-'.  It  is 
important  to  emjihasize  that  we  have 
high  confidence  in  PM2..s-related  effects 
down  to  the  lowest  LML  of  the  major 
cohort  .studies.  This  fact  is  important, 
because,  as  the  EPA  models  avoided 
premature  deaths  among  populations 
exiiosed  to  levels  of  PM2  5,  the  EPA  has 
lower  confidence  in  levels  below  the 
LML  for  eac.h  study. 

Every  benefit  analysis  examining  the 
j)otential  effects  of  a  change  in 


louniiil  ol  Kospiiiilory  and  Orilical  Oaro  M(!dii:ino 
173:  lili7-l>72. 


environmental  protection  requirements 
is  limited,  to  some  extent,  by  data  gaps, 
model  cajiahilities  (.such  as  geograiihic 
coverage)  and  uncertainties  in  the 
underlying  scientific  and  economic 
studies  u.sed  to  configure  the  benefit  and 
cost  models.  Des|jite  the.se  uncertainties, 
the  EPA  believes  the  benefit  analysis  for 
these  rules  jnovides  a  reasonable 
indication  of  the  expected  health 
benefits  of  the  rulemaking  under  a  .set  of 
rea.sonahle  assumptions.  3’his  analysis 
does  not  include  the  type  of  detailed 
uncertainty  as.sessment  found  in  the 
20(Ki  PM2„s  National  Ambient  Air 
Quality  Standard  (NAAQS)  RIA  because 
the  EPA  lacks  the  necessary  air  quality 
input  and  monitoring  data  to  run  the 
benefits  model.  In  addition,  the  EPA  has 
not  conducted  air  quality  modeling  for 
the.se  rules,  and  using  a  henefit-jier-ton 
approach  adds  another  important  source 
of  uncertainty  to  the  benefits  estimates. 
The  2008  PM2,5  NAAQS  benefits 
analysis  provides  an  indication  of  the 
.sensitivity  of  our  results  to  various 
assumptions. 

It  should  he  noted  that  the  monetized 
co-henefits  estimates  provided  above  do 
not  include  benefits  from  .several 
important  benefit  categories,  including 
exposure  to  HAP.  NOx,  ozone,  as  well 
as  ecosystem  effects  and  visibility 
impairment.  Although  the  EPA  does  not 
have  sufficient  information  or  modeling 
available  to  provide  monetized 
estimates  for  these  amendments,  the 
EPA  includes  a  qualitative  asses.sment 
of  these  unquantified  benefits  in  the 
RIAs  for  these  final  amendments. 

For  more  information  on  the  benefits 
analysis,  please  refer  to  the  (3  and  SI 
RIAs  for  these  amendments,  which  are 
available  in  the  docket. 

D.  What  are  the  non-air  health, 
environmental  and  energy  impacts? 

The  EPA  does  not  antieijiate  any 
significant  non-air  health, 
environmental  or  energy  im})act.s  as  a 
result  of  these  final  amendments. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Exeentive  Order  12866:  Regnlatory 
Planning  and  Review  and  Executive 
Order  18563:  Improving  Regulation  and 
Regulatoiy  Review 

Under  .section  3(f)(1)  of  Executive 
Order  12H()(i  (58  FR  51735,  October  4. 
1903),  this  action  is  an  “economically 
significant  regulatory  action”  because  it 
is  likely  to  have  an  annual  effect  on  the 


I'lnvimnmonliil  I’niloclion  Af’iMicv.  2()()(>. 
Pnipiiseil  iiinenilinenis  lie}}uliilory  Iniixict  Aniilysia 
P^Iy^  SAAQS.  I’lcp.iriKl  liv  Ollico  of  Air  and 
Kadialion.  Oclobor.  Available  on  Ibn  Inlornot  at 
hUp:/,5\i\n-.ep(i.}’()v/ttn/eeas/ri(i.hlinl. 
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economy  of  $100  million  or  more. 
Accordingly,  the  EPA  submitted  this 
action  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  under 
Executive  Order  12800  and  Executive 
Order  i:i.'103  (70  FR  3821,  january  21, 
2011),  and  any  changes  made  in 
response  to  OMB  recommendations 
have  been  documented  in  tin;  docket  for 
this  action,  in  addition,  the  I'iPA 
prejiared  a  RlA  of  the  potential  costs 
and  benefits  associated  with  this  action. 

A  summary  of  the  monetized  benefits, 
compliance  costs  and  net  benefits  for 
the  2010  rule  with  the  final 
amendments  to  the  stationary  Cl  engines 
NESllAP  at  discount  rates  of  3  percent 
and  7  percent  is  in  Table  7  of  this 


])reaml)le.  The  summary  for  stationary 
SI  engines  is  included  in  Table  8  of  this 
])reaml)le.  OMB  Circidar  A-4 
recommends  that  analysis  of  a  change  in 
an  existing  regulatory  program  use  a 
baseline  that  a.ssiimes  “no  change”  in 
the  existing  regulation.  For  purposes  of 
this  final  rule,  however,  the  I'jPA  has 
ilecided  that  it  is  a|)j)ropriate  to  a.ssume 
a  ha.seline  in  which  the  original  2010 
rul(!  did  not  exist.  The  EPA  feels  that 
this  ha.seline  is  approjiriate  because  full 
im])lementation  of  this  final  rule  has  not 
taken  place  as  of  yet  (it  will  take  place 
in  2013).  In  addition,  this  assumption  is 
consi.stent  with  the  baseline  definition 
a])plied  in  the  projiosed  NESHAP  for 


IndiKstrial,  Commercial,  and 
Institutional  Boilers  (70  FR  80.'i32)  and 
NSPS  for  Commercial/Industrial  Solid 
Wa.ste  Incineration  Units  (70  F’R  80452). 
We  have  not  re-e.stimated  the  benefits 
from  the  propo.sal  for  this  final  rule 
becau.se  the  emission  reductions  have 
not  changed  since  the  reconsideration 
jiroposal.  Since  the  June  7,  2012, 
ujconsideration  propo.sal,  we  have 
updated  the  epidemiology  studies  used 
to  calculate  mortality  and  morbidity 
benefits  in  the  PM  NAAQS  jiropo.sal 
RIA.“"  These  updates  would  reduce  the 
monetized  benefits  estimated  for  the 
RK'E  NESHAP  reconsideration  by  less 
than  4  jiercent. 


Table  7— Summary  of  the  Monetized  Benefits,  Compliance  Costs  and  Net  Benefits  for  the  2010  Rule  With 
THE  Final  Amendments  to  the  Stationary  Cl  Engine  NESHAP  in  2013 

[Millions  of  2010  dollars]® 


3-Percent  discount  rate 

7-Percent 
discount  rate 

Total  Monetized  Benefits ‘’  . 

$770  to  $1,900  . 

$690  to  $1,700. 
$373. 

$320  to  $1,300. 

Total  Compliance  Costs®  . 

Net  Benefits  . 

Non-Monetized  Benefits  . 

$373  . 

$400  to  $1,500  . 

Health  effects  from  exposure  to  HAP. 

Health  effects  from  direct  exposure  to  NO2  and  ozone. 

Health  effects  from  PM2  s  exposure  from  VOC. 

Ecosystem  effects. 

Visibility  impairment. 

®  All  estimates  are  for  the  implementation  year  (2013)  and  are  rounded  to  two  significant  figures. 

‘’The  total  monetized  co-benefits  reflect  the  human  health  benefits  associated  with  reducing  exposure  to  PM2.5  through  reductions  of  PM,,.s 
precursors,  such  as  NOx  and  directly  emitted  PM2  Co-benefits  are  shown  as  a  range  from  Pope,  et  al.  (2002)  to  Laden,  et  at.  (2006).  These 
models  assume  that  all  fine  particles,  regardless  of  their  chemical  composition,  are  equally  potent  in  causing  premature  mortality  because  the 
scientific  evidence  is  not  yet  sufficient  to  allow  differentiation  of  effects  estimates  by  particle  type. 

^The  engineering  compliance  costs  are  annualized  using  a  7-percenf  discount  rate. 


Table  8— Summary  of  the  Monetized  Benefits,  Compliance  Costs  and  Net  Benefits  for  the  2010  Rule  With 
THE  Final  Amendments  to  the  Stationary  SI  Engine  NESHAP  in  2013 

[Millions  of  2010  dollars]® 


3-Percent  discount  rate 

7-Percent 
discount  rate 

Total  Monetized  Benefits ‘’  . 

$62  to  $1 50  . 

$55  to  $140. 
$115. 

$-60  to  $25. 

Total  Compliance  Costs®  . 

Net  Benefits  . 

Non-Monetized  Benefits  . 

$115  . 

$-53  to  $35  . 

Health  effects  from  exposure  to  HAP. 

Health  effects  from  direct  exposure  to  NO2  and  ozone. 

Health  effects  from  PM^.-i  exposure  from  VOC. 

Ecosystem  effects. 

Visibility  impairment. 

®AII  estimates  are  for  the  implementation  year  (2013)  and  are  rounded  to  two  significant  figures. 

‘’The  total  monetized  co-benefits  reflect  the  human  health  benefits  associated  with  reducing  exposure  to  PM,:;  through  reductions  of  PM,.s 
precursors,  such  as  NOx  and  directly  emitted  PM^.s.  Co-benefits  are  shown  as  a  range  from  Pope,  et  al.  (2002)  to  Laden,  et  al.  (2006).  These 
models  assume  that  all  fine  particles,  regardless  of  their  chemical  composition,  are  equally  potent  in  causing  premature  mortality  because  the 
scientific  evidence  is  not  yet  sufficient  to  allow  differentiation  of  effects  estimates  by  particle  type. 

“’The  engineering  compliance  costs  are  annualized  using  a  7-percent  discount  rate. 


For  more  information  on  the  cost- 
lumefit  analy.sis,  jilea.so  refer  to  the  RIA 


-'’U..S.  Knvironinontal  I’rolnction  Af>i!iu:v  (II. S. 
2012.  Kosulatory  linpac:!  Analysis  tor  tlio 
l’ro|)o.s(!(l  Rovisions  to  thi!  National  Ainlnont  Air 


for  these  final  aineiuhnents,  which  is 


Quality  .Standards  for  I’articulato  Matter.  LI’y\-452/ 
K-12-00:i.  Olfioo  of  Air  Quality  I’lanning  and 
Standards.  Health  and  Knvironinental  Impacts 


available  in  the  docket  for  this 
rulemaking. 


Hivision.  |nne.  Available  at  /i//p;//u  u  iv.e/«;.”o\/ 

ltiW(:<isl/ri!‘’d(ilti/HIAs/PMI}IA(Minhin(!clh'ilt’_ 

liookimirkail.pdf. 
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li.  Paponvork  Ihuiiiction  Act 

The  information  collection 
r(!(]uirements  in  this  final  rule  for 
.stationary  SI  RICK  have  been  suhniitted 
for  aj)j)roval  to  OMB  under  the 
Baperwork  Reduction  Act,  44  ll.S.Ck 
3.')()1  et  .se(p  The  information  collection 
nujiiirements  are  not  enforceable  until 
OMB  a|)])rove.s  them. 

As  discussed  in  this  preamble  to  this 
final  action,  there  an;  reporting 
r(i(purements  that  will  begin  in  2010. 
Owners  and  oj)erators  of  emergency 
stationary  (mgines  that  operate  or  are 
contractually  obligated  to  he  available 
for  more  than  l.'i  hours  per  year  for 
emergency  demand  res])onse  must 
document  their  ojieration  in  annual 
reports  to  tlu;  El’A.  These  reports  are 
necessary  to  enable  EBA  or  States  to 
identify  affected  facilities  that  may  not 
1m!  in  com))liance  with  the  re(|uirements. 
The  burden  of  this  reporting 
retpiirement  is  not  included  in  the  ICR 
burden  estimate  because  it  is  after  the 
first  3  years  aft(;r  which  sources  must 
begin  comjjlying  with  the  rule.  The 
reporting  burden  beginning  in  2010 
would  only  he  included  starting  with 
th(!  first  1(3<  reiunval.  The  EBA 
anticipates  that  in  most  cases,  the  (mtity 
that  dispatches  the  engines  to  operate, 
such  as  the  curtailment  .service  provider 
or  utility,  will  report  the  information  to 
EBA  on  behalf  of  the  facility  that  owns 
the  engine.  I’hus.  the  burden  of  the 
reporting  r(^tluirement  will  likely  he  on 
the  entities  that  dispatch  the  engines. 

The  number  of  entities  is  uncertain,  hut 
the  EBA  estimates  that  ai)proximately 
440  local  utilities  would  engage  in  the 
reporting  requirement.  The  EBA 
(istimates  that  each  utility  would  spend 
approximately  10  hours  jxir  year 
reporting  the  information  to  the  EBA.  As 
of  )une  2012,  the  total  compensation  for 
management/jjrofessional  staff  was 
S.'il.23  per  hour.  Adjusting  this 
comj)ensation  rate  by  applying  an 
overhead  rate  of  1(57  p(!rcent  yields  a 
total  wage  rale  of  88.5.00  per  hour.-' 

This  results  in  an  estimated  burden  of 
7.13(5  hours  at  a  co.st  of  8011.000  per 
year,  beginning  in  the  year  201.5.  For 
curtailment  .service  |)rovi(lers,  the  EBA 
estimated  the  burden  of  the  requirement 
to  he  1.000  hours  at  a  cost  of  .8(50.000  in 
the  first  year  of  im|)lementation.  2015. 
and  250  hours  at  a  cost  of  815.000  in 
suhsecpieid  y(!ars  (using  a  wage  rate  of 
.8(50  per  hour).  Using  an  estimated 
number  of  70  curtailment  service 
providers  nationwide  that  are  ojjerating 
engines  for  emergency  dianaiul 
response,  the  burden  for  curtailment 
.service  j)roviders  would  he  70.000  hours 


hllp://ww\v.l)ls."ov/nrws.rclnaso/oct;c.t()5.htiu. 


at  a  cost  of  .84.2  million  in  the  first  year 
of  implementation,  201 5,  and  1 7,5(io 
hours  at  a  co.st  of  .$1  million  in 
suhsecpient  years.  .Summing  the  totals 
for  the  cooj)i;ratives  and  curtailment 
.service  providers  yields  a  total  of  77,13(5 
labor  hours  at  a  cost  of  .84.8  million  in 
the  first  year  that  reporting  is  recjuired. 
2015,  and  24,(53(5  labor  hours  at  a  cost 
of  81.7  million  in  suhscuiuent  years. 

An  Agency  may  not  conduct  or 
s])on.sor,  and  a  person  is  not  recpdnul  to 
res])oml  to  a  collection  of  iidbrmation 
unless  it  ilisplays  a  currently  valid  OMB 
control  numher.  The  OMB  control 
numbers  for  EBA’s  regulations  in  40 
('.ER  are  listed  in  40  Ol'R  part  0.  When 
this  1(]R  is  apj)rove(l  by  OMB.  the 
Agency  will  pid)lish  a  technical 
amendment  to  40  CFR  part  0  in  the 
Federal  Register  to  disjilay  the  OMB 
control  numher  for  the  a})})roved 
information  collection  reqnirements 
contained  in  this  final  rule. 

The  OMB  has  previously  a])proved 
the  information  collection  reiiidrements 
contained  in  the  2010  RICE  NE.SHAB 
final  rnlemaking,  including  those  for 
stationary  Cl  umler  the  provisions 
of  the  Bajjerwork  Reduction  Act.  44 
U.S.C.  3501  et  secj.  and  has  a.ssigned 
OMB  control  numher  20(50-05  48.  The 
OMB  control  muuh(!rs  for  the  IAEA's 
regulations  in  40  (]1"R  are  listed  in  40 
(;FR  part  0. 

(/.  Hci’iihitory  Flexibility  Act 

The  Rcignlatory  Flexibility  Act 
generally  reepdres  an  agent:y  to  prej)an! 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  re(|uirements  under  the 
Adndnistrative  Brocedure  Act  or  any 
other  statute  unle.ss  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  im])act  on  a  substantial 
numher  of  small  entities.  .Small  entities 
include  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions. 

For  purpo.ses  of  as.sessing  the  imjjacts 
of  this  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  .small  business 
as  defined  by  the  .Small  Bu.siness 
Admiidstration’s  (SBA)  n;gulations  at  13 
CFR  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  ])opulation  of  less 
than  50, 000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independentlv 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  SBA  defines 
a  small  husine.ss  in  terms  of  the 
maximum  employment,  annual  sales,  or 
annual  energy-generating  cajjacity  (for 
electricity  generating  unit.s — ECUs)  of 
the  owning  entity.  As  mentioned  earlier 


in  this  preamble,  facilities  across  .several 
industries  u.se  attected  Cl  and  .81 
stationary  RICE;  therefore,  a  numher  of 
size  standards  an;  utilized  in  this 
analvsis. 

After  considering  the  economic 
im])acts  of  this  final  rule  on  small 
entities.  1  certify  that  this  action  will  not 
have  a  significant  economic  imj)acl  on 
a  substantial  numher  of  small  entities. 

The  small  entities  directly  regidated  by 
this  final  rule  are  those  in  the  15 
indu.stries  identified  in  the  (5-digit 
NAK'S  code  represtmted  in  this 
analysis;  the  employment  size  standard 
(where  it  applies)  varies  from  500  to 
l.OOO  employees.  The  animal  sales 
standard  (where  it  applies)  is  as  low  as 
0.75  million  dollars  and  as  high  as  33.5 
million  dollars.  In  addition,  for  the 
electric  jiower  generation  industry, 
which  is  one  of  the  affected  industries, 
the  small  business  size  standard  is  an 
ultimate  parent  entity  defined  as  having 
a  total  electric  output  of  4  million 
megawatt-hours  in  the  previous  fiscal 
year.  We  have  determined  that  the 
jiercentage  of  small  entities  impacted  by 
this  final  rule  having  annualized  costs 
of  greater  than  1  ])ercent  of  their  sales 
is  less  than  2  percent  of  all  affected 
small  entities  according  to  the  small 
entity  analvsis. 

Although  the  final  reconsideration 
rule  will  not  have  a  significant 
economic  imi)act  on  a  suh.stantial 
numher  of  small  entities,  the  EBA 
nonetheless  tried  to  reduce  the  iinjiact 
of  this  rule  on  small  entities.  When 
develoj)ing  the  revised  standards,  the 
EBA  took  sjiecial  ste])s  to  ensure  that  the 
burdens  imposed  on  small  entities  were 
minimal.  The  EBA  conducted  several 
meetings  with  industry  trade 
associations  to  discuss  regulatory 
options  and  the  corresjjonding  burden 
on  industry,  such  as  recordkeeping  and 
rejjorting.  In  addition,  as  mentioned 
earlier  in  this  jjreamhle,  the  EBA  is 
reducing  the  regulatory  reejuirements  for 
a  \'ariety  of  area  sources  affected  under 
each  of  the  RICE  rules  with  amendments 
to  the  final  RICE  rules  promulgated  in 
2010. 

For  more  information  on  the  small 
(iiitity  imjjacts  associated  with  this 
rnlemaking,  ])lease  refer  to  the 
Economic  Inqjact  and  .Small  Business 
Analyses  in  the  ])ul)lic  docket.  These 
analyses  can  be  found  in  the  RIA  for 
each  of  the  rules  affected  by  this  action. 

D.  Unfunded  Mundntes  Reform  Act 

This  rule  does  not  contain  a  federal 
mandate  that  may  result  in  exj)enditures 
of  8100  million  or  more  for  .state,  local 
and  tribal  governments,  in  the  aggregate, 
or  the  jjrivate  .sector  in  any  one  year. 

The  EBA  is  finalizing  management 
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practices  for  certain  existing  engines 
located  at  area  sources  and  is  finalizing 
amendments  that  will  j)rovide  owners 
and  operators  with  alternative  and  less 
(ixpensive  compliance  demonstration 
methoils.  As  a  result  of  these  changes, 
the  El’A  antici])ates  a  snhstantial 
reduction  in  the  cost  harden  associated 
with  this  rule.  Thus,  this  final  rule  is 
not  subject  to  the  recpiirements  of 
.sections  202  or  205  of  IJMRA. 

This  final  rule  is  also  not  subject  to 
the  reeiuirements  of  section  203  of 
IIMRA  h(!canse  it  contains  no  regulatorv 
recpuremejits  that  might  significantly  or 
imicjuely  affect  small  governments.  The 
changes  being  finalized  in  this  action  hv 
the  agency  will  mostly  affect  .stationary 
engine  owners  and  operators  and  will 
not  affect  small  governments.  These 
final  amendments  will  lead  to  a 
reduction  in  the  cost  burden. 

/i.  Executive  Order  J3132:  Federalism 

'I’liis  action  does  not  have  f(;deralism 
imjjlications.  It  will  not  have  substantial 
direc:t  effects  on  the  .states,  on  the 
relationshij)  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  s])ecified  in 
Executive  Order  13132.  Tliis  action 
jH'imarily  affects  ])rivate  industry,  and 
does  not  im])o.se  significant  economic 
costs  on  state  or  local  governments. 

Thus,  Executive  Order  13132  does  not 
apply  to  this  action.  In  the  spirit  of 
Executive  Order  13132,  and  consistent 
with  the  EPA  ])olicy  to  j)romote 
communications  between  the  EPA  and 
state  ami  local  governments,  the  EPA 
.s])ecifically  solicited  comment  on  the 
propo.sed  action  from  state  and  local 
officials. 

F.  Executive  Order  13175:  Oonsultation 
and  Coordination  With  Indian  Tribal 
Coverninents 

This  action  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175  ((>5  FR  87249,  November  9, 
2()()()1.  It  will  not  have  .substantial  direct 
effects  on  tribal  governments,  on  the 
relationshi})  between  the  federal 
government  and  Indian  trih(;.s  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
'rhus.  Executive  Order  13175  does  not 
a])])ly  to  this  action.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  the  EPA  policy  to  jnomote 
communications  between  the  EPA  and 
tribal  governments,  the  EPA  has 
conducted  outreach  to  tribal 
governments  by  providing  information 


on  the  rule  during  National  I’rihal  Air 
As.sociation/EPA  I’olicy  Galls. 

C.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Ihxdth 
Hisks  and  Safety  Risks 

The  EPA  interprets  Executive  Order 
13045  (02  ER  19885,  April  23,  1997)  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  .safety 
risks,  such  that  the  analysis  required 
under  section  .5-501  of  the  Executive 
Order  has  the  ]K)tential  to  influence  tin; 
regulation.  'I’liis  action  is  not  subject  to 
Executive  Order  13045  because  it  is 
ha.sed  solely  on  technology 
performance. 

11.  Executive  Order  13211 :  Actions 
Concerning  Regulations  That 
Significantly  A  ffect  Energv  Supply, 
Distribution,  or  Use 

This  action  is  not  a  “significant 
energv  action”  as  defined  in  Executive 
Order  13211  (00  ER  28355  (May  22, 
2001)1,  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
,su])ply,  di.strihution  or  use  of  energv. 

This  action  reduces  the  burden  of  the 
rule  on  owners  and  operators  of 
stationary  engines  by  ])roviding  less 
burdensome  compliance  demon.stration 
methods  to  owners  and  operators  and 
greater  Ilexihility  in  the  o])eration  of 
emergency  engines.  As  a  result  ofthe.se 
changes,  the  EPA  anticij)ates  a 
substantial  reduction  in  the  cost  burden 
a.ssociated  with  this  rule. 

/.  National  Technologv  Tnmsfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Tran.sfer  and  Advancement 
Act  of  199.5  (“NTTAA”),  Public  Law 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  the  EPA  to  use  voluntarv 
consensus  standards  in  its  regulatory 
activities  unless  to  do  .so  would  he 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
con.sensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  j)rocedure.s  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NT'l’AA  directs  the 
EPA  to  provide  Congre.ss,  through  OMB, 
exjjlanations  when  the  agency  decides 
not  to  use  available  and  applicable 
voluntary  consen.sus  standards. 

This  rulemaking  involves  technical 
standards.  The  EPA  has  decided  to  use 
EPA  Method  25A  of  40  (iER  part  00, 
appendix  A.  While  the  agency  identified 
two  voluntary  c:on.sen.sus  standards  as 
being  potentially  apj)licahle,  the  EPA 
has  decided  not  to  use  them  in  this 
rulemaking.  The  two  candidate 
voluntarv  consensus  standards.  ISO 


14905:2000(E)  and  EN  12019  (1999), 
identified  would  not  he  practical  due  to 
lack  of  equivalency,  documentation, 
validation  data  and  other  imj)ortant 
technical  and  j)olicy  considerations. 

The  .s(;arch  and  review  results  have;  h(;en 
documented  and  are  placed  in  the 
dock(!t  for  this  final  rule. 

/.  Executive  Order  12803:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minoritv  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  ER  7029 
(Eehruary  10.  1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law.  to 
make  environmental  justice  j)art  of  their 
mission  by  identifying  and  addre.ssing, 
as  appropriate,  disproportionately  high 
and  adver.se  human  health  or 
environmental  effects  of  their  programs, 
policies  and  activities  on  minority 
]K)pulations  and  low-income 
jiopulations  in  the  United  States. 

'file  EPA  has  concludetl  that  it  is  not 
feasible  to  determine  whether  there 
would  he  di.s|)roportionately  high  and 
adver.se  human  health  or  environmental 
effects  on  minority,  low  income  or 
indigenous  populations  from  this  final 
rule,  as  the  EPA  does  not  have  .s|)ecific 
information  about  the  location  of  the 
.stationary  RKiE  affected  by  this  final 
rule.  The  EPA  has  taken  .steps  to  reduce 
the  im])act  of  the  final  changes  for  SI 
engines  by  limiting  the  suheategory  for 
remote  engines  to  those  that  are  not  in 
populated  areas. 

K.  Congressiomd  Review  Act 

The  Ciongressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1990.  generally  provides 
that  before  a  ride  may  take  effect,  the 
agency  promulgating  the  rule  must 
.submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congre.ss  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  rejiort  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  jirior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  Major  rule  cannot  take  effect 
until  00  days  after  it  is  ])uhlished  in  the 
Federal  Register.  I’hi.s  action  is  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2).  This 
rule  will  he  effective  on  April  1. 2013. 
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List  of  Subjects 

■40  CFR  Fail  60 

Administrative  practice  and 
procedure.  Air  pollution  control. 
in(H)rporation  by  relerence. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  reciuirements. 

40  CFIi  Fart  63 

Administrative  |)ractice  and 
procedure.  Air  pollution  control, 
llazardoiis  substances.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeejiing 
re(iuirements. 

Oat(ul:  lamiarv  14.  2013. 

I.isa  P.  lackson. 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  cha])ter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  60— [AMENDED] 

■  1 .  The  authority  citation  for  part  00 
continues  to  read  as  follows: 

Authority:  42  7401,  at  satj. 

Subpart  A — [Amended] 

■  2.  Section  (it). 17  is  amended  bv  adding 
|)aragra]>h  (r)  to  read  as  follows: 

§60.17  Incorporations  by  reference. 
***** 

(r)  The  following  material  is  available 
from  the  North  American  Electric 
Reliability  (Corporation,  3353  Peachtree 
Road  NE.,  .Sinte  000.  North  Tower. 
Atlanta.  (CA  30320.  http:// 
www.iwrc.com,  and  is  available  at  the 
following  Web  site:  http:/ /w  ww.uarc. 
cow/lihs/E()F-002-3_  1  .pdf. 

(1)  North  American  Electric 
Reliability  Corporation.  Reliability 
.Standards  for  the  Bulk  of  Electric 
Systems  of  North  America.  Reliability 
Standard  EOP-002-3,  Capacity  and 
1‘Cnergy  Emergtmcies,  updated  Novcnnber 
10.  2012,  IBR  approved  for  §§00.4211(1] 
and  00.4243(d). 

(2)  1  Reserved] 

Subpart  illl — [Amended] 

■  3.  .Section  00.4207  is  amended  bv 
revising  paragraph  (b)  to  read  as  follows: 

§60.4207  What  fuel  requirements  must  I 
meet  if  I  am  an  owner  or  operator  of  a 
stationary  Cl  internal  combustion  engine 
subject  to  this  subpart? 

***** 

(b)  Beginning  October  1. 2010.  owners 
and  operators  of  .stationary  (Cl  ICE 
subject  to  this  subpart  with  a 
dis])lacement  of  less  than  30  liters  p(!r 
cvlimler  that  use  diesel  fuel  must  u.se 


diesel  fuel  that  meets  the  requirements 
of  40  (CFR  80.510(b)  for  nonroad  diesel 
fuel,  except  that  any  exi.sting  diesel  fuel 
purcha.sed  (or  otherwise  obtained)  j)rior 
to  October  1, 2010.  may  be  used  until 
de])leted. 

***** 

■  4.  .Section  00.4211  is  amend(Hl  by 
revising  paragrajih  (f)  to  read  as  follows: 

§  60.421 1  What  are  my  compliance 
requirements  if  I  am  an  owner  or  operator 
of  a  stationary  Cl  internal  combustion 
engine? 

***** 

(f)  If  you  own  or  operate  an 
emergency  .stationary  KCE,  you  must 
operate  the  emergency  stationary  ICE 
according  to  the  r(H|uirement.s  in 
paragrajjhs  (f)(1)  through  (3)  of  this 
sei;tion.  In  order  for  the  engine  to  be 
considered  an  emergency  stationary  KCE 
under  this  subpart,  any  operation  other 
than  emergcmcy  ojieration,  maintenance 
and  testing,  emergency  demand 
response,  and  oj)eration  in  non¬ 
emergency  situations  for  50  hours  ])er 
year,  as  described  in  paragraphs  (f)(1) 
through  (3)  of  this  section,  is  ])rohibited. 
If  you  do  not  o])erate  the  engine 
according  to  the  recjuirements  in 
paragraphs  (f)(1)  through  (3)  of  this 
.section,  the  engine  will  not  be 
considered  an  emergency  engine  under 
this  sub])art  and  must  meet  all 
re(|uirements  for  non-emergencv 
engines. 

(1)  'I'liere  is  no  time  limit  on  the  us(! 
of  emergency  stationary  KCE  in 
emergency  situations. 

(2)  You  may  operate  your  emergent:)' 
stationary  ICE  for  anv  combination  of 
the  })urposes  specified  in  ])aragraphs 
(f)(2)(i)  through  (iii)  of  this  .section  for  a 
maximum  of  100  hours  per  calendar 
year.  Any  operation  for  non-emergency 
situations  as  allowed  by  paragraj)h  (f)(3) 
of  this  section  counts  as  part  of  the  100 
hours  p(!r  calendar  year  allowed  by  this 
paragraj)!!  (f](2). 

(i)  Emergency  stationary  KCE  may  be 
operated  for  maintenance  checks  and 
readiness  testing,  provided  that  the  tests 
are  recommended  bv  federal,  state  or 
h)cal  government,  the  manufacturer,  the 
vendor,  the  regional  transmission 
organization  or  e(|uivalent  balancing 
authority  and  transmission  o])erator,  or 
the  in.surance  company  associated  with 
th(!  engine.  The  owner  or  operator  may 
petition  the  Administrator  for  ap])roval 
of  additional  hours  to  Ik;  used  for 
maintenance  chec:k.s  and  readiness 
testing,  hut  a  i)etition  is  not  re(]uired  if 
the  owner  or  o])erator  maintains  records 
indicating  that  federal,  state,  or  local 
standards  require  maintenance  and 
testing  of  emergency  ICE  beyond  100 
hours  per  calendar  year. 


(ii)  Emergency  stationary  KCE  may  be 
oiierated  for  emergenc:y  demand 
respt)n.se  for  periods  in  which  the 
Reliability  (Coordinator  under  the  Nortli 
American  Electric  Reliability 
(Cor|)f)ration  (NER(C)  Reliability  .Standard 
E()F-002-3,  (Cai)acity  and  Energy 
Emergencies  (incorporated  by  reference, 
.see  §00.17).  or  other  authorized  entity 
as  determined  by  the  Reliability 
(Coordinator,  has  declared  an  Energy 
Emergencv  Alert  Level  2  as  defined  in 
the  NERC  Reliabilitv  Standard  EOP- 
002-3. 

(iii)  Emergency  stationarv  KCE  mav  be 
ojierated  for  periods  where  there  is  a 
deviation  of  voltage  or  frequency  of  5 
jjercent  or  greater  below  standartl 
voltage  or  frecpiency. 

(3)  Emergency  stationary  ICE  may  be 
operated  for  up  to  50  hours  ]K!r  calendar 
year  in  non-emergency  situations.  The 
50  hours  of  o]5(iration  in  non-emergency 
situations  are  counted  as  part  of  the  100 
hours  per  calendar  year  for  maintenance 
and  te.sting  and  emergency  demand 
resj)onse  jjrovided  in  paragraph  (f](2)  of 
this  .s(!ction.  Exce])t  as  jjrovided  in 
])aragraph  (f)(3)(i)  of  this  section,  the  50 
hours  per  calendar  year  for  non- 
emergencv  situations  cannot  be  u.sed  for 
peak  shaving  or  non-emergency  demand 
response,  or  to  generate  income  for  a 
facility  to  an  electric  grid  or  otherwise 
.supj)ly  jjower  as  part  of  a  financial 
arrangement  with  another  entity. 

(i)  The  50  hours  per  year  for  non¬ 
emergency  situations  can  be  u.sed  to 
su])])ly  power  as  ])art  of  a  financial 
arrangement  with  another  entity  if  all  of 
the  following  conditions  are  met: 

(A)  'fhe  engine  is  dispatched  by  the 
local  balancing  authority  or  local 
transmi.ssion  and  di.stribution  .system 
operator: 

(B)  The  dispatch  is  intended  to 
mitigate  local  transmission  and/or 
distribution  limitations  so  as  to  avert 
potential  voltage  collapse  or  line 
overloads  that  could  lead  to  the 
internqjtion  of  power  supjdy  in  a  local 
area  or  region. 

(C)  The  dispatch  follows  reliability, 
emergency  o])eration  or  similar 
])rotocols  that  follow  specific  NER(L 
regional,  state,  jniblic  utility 
commission  or  local  standards  or 
guidelines. 

(D)  The  power  is  providetl  only  to  the 
facility  it.scdf  or  to  sujiport  the  local 
transmission  and  di.stribution  system. 

(E)  The  owner  or  ojjerator  identifies 
and  records  the  entity  that  dis])atches 
the  engine  and  the  specific  NER('., 
regional,  state,  ]nd)lic  utility 
commission  or  loc:al  standards  or 
guidelines  that  are  being  followed  for 
dispatching  the  engine.  The  local 
balancing  authority  or  local 
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transmission  and  distrihution  .system 
operator  may  ke(;p  these  nu.ords  on 
iMihalf  of  the  engine  owner  or  operator. 

(iij  (Reserved! 

***** 

■  .'j.  Section  (i0.4214  is  amended  hy 
adding  ])aragraph  (d)  to  read  as  follows: 

§60.4214  What  are  my  notification, 
reporting,  and  recordkeeping  requirements 
if  I  am  an  owner  or  operator  of  a  stationary 
Cl  internal  combustion  engine? 

***** 

(d)  If  you  own  or  o])erate  an 
emergency  stationary  Cl  ICE  with  a 
maximum  engine  ])ower  more  than  lOt) 

I  IP  that  operates  or  is  contractually 
obligated  to  he  available  for  more  than 
15  hours  per  calendar  year  for  the 
purj)o.ses  specified  in  §  80.4211  (f}(2)(ii) 
and  (iiij  or  that  operates  for  the 
pnrpo.ses  specified  in  §  00.421  l(fl(3)(il, 
you  mu.st  submit  an  annual  report 
according  to  the  requirements  in 
])aragraj)hs  (d)(1)  through  (3)  of  this 
section. 

(1)  The  report  must  contain  the 
following  information: 

(1)  Comj)any  name  and  address  where 
the  engine  is  located. 

(ii)  Date  of  the  re])ort  and  beginning 
and  ending  dates  of  the  reporting 
p(!riod. 

(iii)  Engine  site  rating  and  model  year. 

(iv)  Latitude  and  longitude  of  the 
engine  in  decimal  degrees  reportecl  to 
the  fifth  decimal  ])lace. 

(v)  Hours  operated  for  the  purposes 
specified  in  § 00.421  l(n(2)(ii)  and  (iii), 
including  the  date,  start  time,  and  end 
time  for  engine  oj)eration  for  the 
purjjoses  specified  in  §  00.42 1 1  (f)(2)(ii) 
and  (iii). 

(vi)  Number  of  hours  the  engine  is 
contractually  obligated  to  he  av'ailahle 
for  the  purposes  specified  in 

§ 00.421  l(fl(2)(ii)  and  (iii). 

(vii)  Hours  spent  for  ojieration  for  the 
purposes  specified  in  §  00.421  l(f)(3)(i), 
including  the  date,  start  time,  and  end 
time  for  engine  operation  for  the 
purposes  specified  in  §  00.421  l(f)(3)(i). 
The  report  must  al.so  identify  the  entity 
that  di.sjnitched  the  engine  and  the 
situation  that  necessitated  the  disjjatch 
of  th(!  engine. 

(2)  'I'he  first  annual  report  mu.st  cover 
the  calendar  year  2015  and  must  he 
.submitted  no  later  than  March  31,  2010. 
Subsequent  annual  reports  for  each 
calendar  year  must  he  submitted  no 
later  than  March  31  of  the  following 
calendar  y(;ar. 

(3)  'Fhe  annual  report  must  he 
.submitted  electronically  using  the 
suhpart  s])ec:ific  reporting  form  in  the 
(Compliance  and  Emi.ssions  Data 
Rej)orting  Interface  (CEDRI)  that  is 
accessed  through  EPA’s  Central  Data 


Exchange  (CCDX)  (www.epn.gov/cdx). 
However,  if  the  reporting  form  specific 
to  this  suh|)art  is  not  available  in  CEDRI 
at  the  time  that  the  report  is  due,  the 
written  report  must  he  submitted  to  the 
Administrator  at  the  appropriate 
addniss  listed  in  §00.4. 

■  0.  Section  ()0.4210  is  amended  hv 
revising  the  definition  of  “Emergency 
stationary  internal  combustion  engine” 
to  read  as  follows: 

§  60.421 9  What  definitions  apply  to  this 
subpart? 

***** 

Enwrgency  stdlioiKiiy  internal 
coinhnstion  engine  means  any  stationary 
reciprocating  internal  comhn.stion 
engine  that  meets  all  of  the  criteria  in 
paragraphs  (1)  through  (3)  of  this 
definition.  All  emergenc:y  stationary  ICE 
must  comply  with  the  recpiirements 
specified  in  §00.421 1(f)  in  order  to  he 
considered  emergency  stationary  KCE.  If 
the  engine  does  not  comply  with  the 
re(]uirements  s]K;c:ified  in  §00.421 1(f). 
then  it  is  not  considered  to  lx;  an 
emergency  .stationary  ICE  under  this 
snhpart. 

(1)  The  .stationary  ICE  is  oj)erated  to 
provide  electrical  ])ower  or  mechanical 
work  during  an  emergency  situation. 
Exam])les  include  statiouarv  ICE  used  to 
])roduce  power  for  critical  networks  or 
ecpujiment  (including  pow(!r  .sup])lied  to 
portions  of  a  facility)  when  ehictric 
power  from  the  local  utility  (or  the 
normal  power  .source,  if  the  facility  runs 
on  its  own  power  production)  is 
interru])ted,  or  stationary  ICE  used  to 
pump  water  in  the  case  of  fire  or  flood, 
etc. 

(2)  The  stationary  ICE  is  ojjerated 
under  limited  circumstances  for 
situations  not  included  in  paragraph  (1) 
of  this  definition,  as  spet:ified  in 
§00.4211(0. 

(3)  The  .stationary  ICE  operates  as  part 
of  a  financial  arrangement  with  another 
entity  in  situations  not  included  in 
paragra])h  (1)  of  this  definition  only  as 
allowed  in  §  00.421  l(f)(2)(ii)  or  (iii)  and 
§  00.421  l(f)(3)(i). 

***** 

Subpart  JJJJ — [Amended] 

■  7.  Section  00.4231  is  amended  by 
revising  ])aragra])h.s  (h)  through  (d)  to 
read  as  follows: 

§60.4231  What  emission  standards  must  I 
meet  if  I  am  a  manufacturer  of  stationary  SI 
internal  combustion  engines  or  equipment 
containing  such  engines? 

***** 

(h)  Stationary  SI  internal  combustion 
engine  manufacturers  must  certify  their 
stationary  SI  ICE  with  a  maximum 


engine  power  greater  than  19  K\V  (25 
HP)  (except  emergenc:y  stationary  ICE 
with  a  maximum  engine  power  greater 
than  25  HP  and  less  than  130  HP)  that 
use  gasoline  and  that  are  manufactured 
on  or  after  the  applicable  date  in 
§  00.4230(a)(2),  or  manufactured  on  or 
after  the  ai)])licahle  date  in 
§  00.4230(a)(4)  for  emergency  .stationary 
ICE  with  a  maximum  engine  power 
greater  than  or  ecpial  to  130  HP.  to  the 
certification  emi.ssion  standards  and 
other  retiuirements  for  new  nonroad  SI 
engines  in  40  CFR  part  1048.  Stationary 
SI  internal  combustion  engine 
manufacturers  must  certify  their 
emergency  stationary  SI  ICE  with  a 
maximum  engine  j)ower  greater  than  25 
HP  and  less  than  130  HP  that  u.se 
gasoline  and  that  an;  manufactured  on 
or  after  the  applicable  date  in 
§  00.4230(a)(4)  to  the  Phase  1  emi.ssion 
.standards  in  40  CFR  90.103,  applicable 
to  class  II  engines,  and  other 
n;c|uirements  for  new  nonroad  SI 
engines  in  40  CFR  part  90.  Stationary  SI 
internal  comhn.stion  engine 
manufacturers  may  certify  their 
stationary  SI  ICE  with  a  maximum 
engine  power  less  than  or  e(jual  to  30 
K\V  (40  HP)  with  a  total  displacement 
less  than  or  equal  to  1.000  cubic 
centimeters  (cc)  that  use  gasoline  to  the 
certification  emi.ssion  standards  and 
other  requirements  for  new  nonroad  SI 
engines  in  40  CFR  part  90  or  1054.  as 
appro])riate. 

(c)  Stationary  SI  internal  combustion 
engine  mamdacturers  must  certify  their 
.stationary  SI  I(3i  with  a  maximum 
engine  power  greater  than  19  KW  (25 
HP)  (except  emergency  stationary  I("E 
with  a  maximum  engine  power  greater 
than  25  HP  and  less  than  130  HP)  that 
are  rich  burn  engines  that  u.se  LPC  and 
that  are  manufactured  on  or  after  the 
apj)licahle  date  in  §  00.4230(a)(2),  or 
manufactured  on  or  after  the  apj)licahle 
date  in  §  00.4230(a)(4)  for  emergency 
stationary  1("E  with  a  maximum  engine 
jiower  greater  than  or  e(jual  to  130  HP. 
to  the  certification  emission  standards 
and  other  requir(;ment.s  for  new  nonroad 
SI  engines  in  40  CFR  part  1048. 
Stationary  SI  internal  combustion 
engine  manufacturers  must  certify  their 
emergency  stationary  SI  ICE  greater  than 
25  HP  and  less  than  130  HP  that  are  rich 
burn  engines  that  u.se  LPC  and  that  are 
manufactured  on  or  after  the  apj)lical)le 
date  in  §  00.4230(a)(4)  to  the  Phase  1 
emission  standards  in  40  CFR  90.103, 
aj)plicahle  to  class  II  engines,  and  other 
reciuirements  for  new  nonroad  SI 
engines  in  40  C.FR  part  90.  Stationary  SI 
internal  comhn.stion  engine 
manufacturers  may  certify  their 
stationary  SI  K^E  with  a  maximum 
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engine  jH)\ver  less  than  or  ecjnal  to  30 
KW  (40  HP)  with  a  total  displacement 
le.ss  than  or  ecpial  to  1.000  cc  that  are 
rich  hnrn  engines  that  use  LPH  to  the 
certification  eini.ssion  standards  and 
other  re(]nireinents  lor  new  nonroad  SI 
engines  in  40  (3’’R  part  00  or  10.'j4.  as 
apj)roj)riate. 

(d)  .Stationary  .SI  internal  com  bust  ion 
engine  mannlactnnns  who  choose  ti) 
certify  their  stationary  .St  ICF  with  a 
maxinmm  engine  ])ower  gnxiter  than  10 
KW  HP)  and  less  than  7.''j  KW  (100 
HP)  (except  gasoline  and  rich  hnrn 
engines  that  use  LP(i  and  emergency 
.stationary  IGF  with  a  maxinmm  engine 
power  greater  than  2.'i  HP  and  less  than 
130  HP)  under  the  voluntary 
manufacturer  c;ertification  program 
dci.scrihed  in  this  suhpart  must  cc^rtify 
lho.se  engines  to  the  ccirlification 
(Jinission  standards  for  new  nonroad  SI 
engincis  in  40  CFR  ])art  1048.  .Stationary 
SI  internal  combustion  engine 
manufacturers  who  choose  to  certify 
their  emei-gency  stationary  Si  K'.E 
grciater  than  25  Hl^  and  less  than  130  HP 
(except  gasoline  and  rich  burn  enginc:s 
that  use  LPG).  must  certify  those 
taigines  to  the  I’hase  1  emission 
.standards  in  40  GFR  90.103.  applicable 
to  class  11  engincis.  for  new  nonroad  .SI 
engines  in  40  GFR  part  90.  .Stalionarv  .SI 
internal  comhn.stion  engine 
manufacturers  may  cca  tify  their 
stationary  .SI  IGF  with  a  maxinmm 
engine  power  Icjss  than  or  cMpial  to  30 
KW  (40  HP)  with  a  total  dis])lacement 
lc;ss  than  or  (!(|ual  to  1,000  cc  (except 
gasoline  and  rich  burn  engines  that  u.se 
LPG)  to  the  certification  canission 
standards  for  new  nonroad  .SI  engines  in 
40  GFR  ])art  90  or  10.'54.  as  appropriate. 
F’or  stationary  .SI  IGF  with  a  maximum 
caigine  jKjwer  grciater  than  19  KW  [25 
HP)  and  less  than  7.'5  KW  (100  HP) 
(exccjpt  gasoline  and  rich  hnrn  caigines 
that  use  LPG  and  emergency  .stationary 
IGF  with  a  maximum  engine  power 
greater  than  25  HP  and  less  than  130 
HP)  manufactured  prior  to  Januarv  1. 
2011,  manufacturers  may  choose  to 
c;ertify  these  engines  to  the  standards  in 
'Fable  1  to  this  snhpart  applic:ahle  to 
cmgincis  with  a  maximum  caigine  power 
greater  than  or  ecjual  to  100  HP  and  less 
than  .'iOO  HP. 

***** 

■  8.  Section  00.4243  is  amended  by 
revising  jiaragraph  (cl)  to  read  as 
follows: 

§60.4243  What  are  my  compliance 
requirements  if  I  am  an  owner  or  operator 
of  a  stationary  SI  internal  combustion 
engine? 

***** 

(cl)  If  yon  own  or  operate  an 
canergency  stationary  IGF.  von  must 


ojierate  the  canca’gcaic:y  stationary  IGF 
acc.ording  to  the  rcHpiirements  in 
|)aragraj)lis  (cl)(l)  through  (3)  of  this 
sec;tion.  In  order  fca’  the  engine  to  he; 
considered  an  canergcaic:y  stationary  IGF 
nncler  this  sul)])art,  any  opcaation  olhea' 
than  emergcaic:y  opcaation,  maintcaianc:e 
and  testing,  emergenc;y  dcanand 
respon.se,  and  c)])eration  in  non- 
canergenc:y  situations  for  .10  hours  |)er 
year,  as  desc:ril)c!cl  in  paragraphs  (cl)(l) 
through  (3)  of  this  .sca;tion,  is  prohihitcal. 
If  you  do  not  o])erate  the  engine 
ac:cc)rding  to  the  recjiiirements  in 
paragrajihs  (cl)(l)  through  (3)  of  this 
sec.tion,  the  engine  will  not  he 
c:onsiclc!red  an  canergency  engine  under 
this  suhpart  and  must  mca;t  all 
recjiiirements  for  ncm-canergcaic;y 
engines. 

(1)  'Fhca'e  is  no  time  limit  on  the  use 
of  canergenc:y  stationary  IGF  in 
emergenc'.y  situations. 

(2)  S^ou  may  ojierate  your  canergenc;y 
stationary  IGF  for  any  c:omhinatic)n  of 
the  |nir|)C)ses  s|)ca:ifiecl  in  jiaragrajihs 
(cl)(2)(i)  through  (iii)  of  this  sec;tic)n  for 
a  maximum  of  100  hours  jica'  c:alcaiclar 
year.  Any  ojicaation  for  non-canca'genc:v 
situations  as  allowed  by  jiaragrajih 
(cl)(3)  of  this  sec:ticm  counts  as  jiart  of 
the  100  hours  jier  c:alenclar  year  allowed 
by  this  jiaragrajih  (cl)(2). 

(i)  Fmergcaic:y  stationary  1(3*1  mav  he 
ojicaated  for  maintenanc:e  chec:ks  and 
readiness  testing,  jirovided  that  the  tests 
are  recximmended  by  federal,  state  or 
local  government,  the  manufacturer,  the 
vendor,  the  regional  transmission 
organization  or  ecjuivalent  balancing 
authority  and  transmi.ssion  ojieratcir,  or 
the  insnranc:e  coiujiany  associated  with 
the  engine.  'Flu;  owner  or  cijieralcir  mav 
jietition  the  Administrator  for  ajijiroval 
of  additional  hcinrs  to  he  used  for 
maintenanc;e  checks  and  readiness 
testing,  lint  a  jietition  is  not  recjuired  if 
the  owner  or  cijieratcir  maintains  rec;ords 
indicating  that  federal,  state,  or  lcic:al 
standards  recjuire  maintenance  and 
testing  of  emergency  IGF  lieycind  100 
hours  jier  c;alenclar  year. 

(ii)  Fmergenc;y  stationary  IGF  may  he 
ojierated  for  emergenc.y  demand 
resjion.se  for  jieriods  in  whic:h  the 
Reliability  Gciordinator  under  the  North 
Americ:an  Flec:tric  Reliability 
Gorjioration  (NFRG)  Relialiility  .Standard 
FOP-002-3,  Gajiacity  and  Fnergy 
Fmergonc:ies  (inc:cirjiciratecl  by  referenc:e, 
.see  §  00.17),  or  other  authorized  entity 
as  determined  by  the  Reliability 
Gciordinator,  has  clec:larect  an  Fnergv 
Fmergenc:y  Alert  Level  2  as  defined  in 
the  NFRG  Reliahilitv  .Standard  FOP- 
002-3. 

(iii)  Fmergenc;y  stationary  IGF  may  he 
Ojierated  for  jieriods  where  there  is  a 
deviation  of  voltage  or  frecjuenc:y  of  .1 


jierc;ent  or  greater  below  standard 
voltage  or  frecjnenc:y. 

(3)  Fmergency  stationary  IGF  may  he 
Ojierated  for  uji  to  .10  hours  jier  c:alenclar 
year  in  non-emergenev  situations.  'Fhe 
.10  hcinrs  of  cijieration  in  non-emergency 
situations  are  c:ountecl  as  jiart  of  the  100 
hours  jier  c;alendar  year  for  maintenanc:e 
and  te.sting  and  emergenc:y  demand 
resjionse  jirovided  in  jiaragrajih  (cl)(2)  of 
this  sec:tion.  Fxcejit  as  jirovided  in 
jiaragrajih  (d)(3)(i)  of  this  sec:tion,  the  .10 
hours  jier  year  for  ncin-emergenc:y 
situations  c:annot  he  used  for  jieak 
shaving  or  ncin-emergenc;y  demand 
resjionse.  or  to  generate  incxime  for  a 
fac:ility  to  an  elec:tric  grid  or  otherwise 
sujijily  jiciwer  as  jiart  of  a  financ;ial 
arrangement  with  another  entity. 

li)  'Fhe  .10  hours  jier  year  for  ncin- 
emergenc;y  situations  can  he  n.secl  to 
sujijily  jiciwer  as  jiart  of  a  financ:ial 
arrangement  with  another  entity  if  all  of 
the  following  c;cincliticins  are  met: 

(A)  'Fhe  engine  is  ciisjiatc:hecl  by  the 
loc'.al  balancing  authority  or  lcic.al 
transmission  and  distribution  .system 
Ojieratcir: 

(H)  'Fhe  clisjiatc:h  is  intended  to 
mitigate  lcic:al  tran.smission  and/or 
distribution  limitations  .so  as  to  avert 
jiotential  voltage  ccillaji.se  or  line 
overloads  that  ccinlcl  lead  to  the 
internijition  of  jiciwer  sujijily  in  a  lcic:al 
area  or  region. 

((^)  'Fhe  di.sjiatch  follows  reliability, 
emergenc:y  cijieration  or  similar 
jircitoc:ol.s  that  follow  sjiecific  NFRCk 
regional,  state,  jiublic:  utility 
c:cimmi.s.sicin  or  loc:al  standards  or 
guidelines. 

(D)  The  jiciwer  is  jirovided  only  to  the 
fac;ility  itself  or  to  siijijiort  the  lcic:al 
transmission  and  di.stribution  .system. 

(F)  'Fhe  owner  or  ojieratcir  identifies 
and  rec;orcl.s  the  entity  that  disjiatches 
the  engine  and  the  sjiecific  NFRG, 
regional,  state,  public:  utility 
c.cimmissicin  or  local  standards  or 
guidelines  that  are  being  followed  for 
disjiatching  the  engine.  The  lcic:al 
balancing  authority  or  lcic;al 
transmi.ssion  and  distribution  system 
Ojieratcir  may  keeji  these  records  cm 
behalf  of  the  engine  owner  or  ojieratcir. 

(ii)  I  Reserved  I 
***** 

■  9.  .Sec:ticin  80.424.1  is  amended  by 
adding  jiaragrajih  (e)  to  read  as  follows: 

§60.4245  What  are  my  notification, 
reporting,  and  recordkeeping  requirements 
if  I  am  an  owner  or  operator  of  a  stationary 
SI  internal  combustion  engine? 

***** 

(e)  If  you  own  or  ojierate  an 
emergenc:y  .stationary  .SI  IC^F  with  a 
maximum  engine  jiower  more  than  100 
HP  that  cijierates  or  is  ccintrac:tually 
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ol)ligat(;d  to  bo  availal)lo  for  mon;  than 
15  hours  j)or  calendar  year  for  the 
])nr])o.sos  specified  in  §  ()().4243(d)(2)(ii) 
and  (iii)  or  that  ojierates  for  the 
purposes  specified  in  §  (i().4243(d)(3)(i], 
yon  must  submit  an  annual  report 
according  to  the  retpiirements  in 
paragraphs  (e){l]  through  (3)  of  this 
section. 

(1)  The  report  must  contain  the 
following  information: 

(i)  Company  name  and  address  where 
the  engine  is  located. 

(ii)  Date  of  the  r(!]K)rt  and  beginning 
and  ending  dates  ol  the  reporting 
period. 

(iii)  Engine  site  rating  and  model  year. 

(iv)  Latitude  and  longitude  of  the 
engine  in  decimal  degrees  re])orted  to 
the  fifth  decimal  ])lace. 

(v)  Honrs  operated  for  the  purposes 
specified  in  §  (i().4243(d)(2)(ii)  and  (iii), 
including  the  date,  start  time,  and  end 
time  for  engine  ojieration  for  the 
purpo.ses  specified  in  §  B().4243(d)(2)(ii) 
and  (iii). 

(vi)  Nnmher  of  hours  the  engine  is 
contractually  obligated  to  h(!  available 
for  the  purposes  specified  in 

§  ()().4243(d)(2)(ii)  and  (iii). 

(vii)  Hours  spent  for  operation  for  the 
purpo.ses  specified  in  §  (i().4243(d)(3)(i), 
including  the  date,  start  time,  and  end 
time  for  engine  operation  for  the 
]niri)oses  sj^ecified  in  ^  (it).4243(d)(3)(i). 
The  re])ort  must  also  identify  the  entity 
that  dispatched  the  (mgine  and  the 
situation  that  necessitated  the  disjjatch 
of  the  engine. 


(2)  The  first  animal  report  must  cover 
the  calendar  year  2015  and  must  he 
submitted  no  later  than  March  31, 2010. 
Snh.seijnent  annual  rejiorts  for  each 
calendar  year  must  he  submitted  no 
later  than  March  31  of  the  following 
calendar  year. 

(3)  The  annual  rejiort  must  he 
submitted  electronically  using  the 
snhpart  specific  reporting  form  in  the 
Compliance  and  Emissions  Data 
Rejiorting  Interface  (CEDRl)  that  is 
accessed  through  El’A's  Central  Data 
Exchange  (CDX)  (n'lvn'.e/Jo.gov/cr/.Y). 
However,  if  the  reporting  form  specific 
to  this  snhpart  is  not  available  in  CEDRl 
at  the  time  that  the  report  is  due.  the 
written  rejiort  must  he  submitted  to  the 
Administrator  at  the  appropriate 
address  listed  in  §00.4. 

■  10.  Section  00.4248  is  amended  by 
revising  the  definition  of  “Emergency 
.stationary  internal  combustion  engine” 
to  read  as  follows: 

§  60.4248  What  definitions  apply  to  this 
subpart? 

***** 

Enwrgoncv  stcitionaiy  int(irn(il 
coiuhuslion  means  any  stationary 

recijH'ocating  internal  comhu.stion 
engine  that  meets  all  of  the  criteria  in 
paragraphs  (1)  through  (3)  of  this 
definition.  All  emergency  .stationary  ICE 
must  comply  with  the  reciuirements 
specified  in  §  00.4243(d)  in  order  to  he 
considered  eimugency  stationary  ICE.  If 
the  engine  does  not  c;omply  with  the 


reciuirements  .sjjecified  in  §  00.4243(d). 
then  it  is  not  considered  to  he  an 
emergency  stationary  ICE  under  this 
snhpart. 

(1)  The  stationary  ICE  is  oj)erated  to 
provide;  (;lectrical  power  or  mechanic:al 
work  during  an  emergency  situation. 
Examjiles  include  stationary  ICE  u.sed  to 
produce  power  for  critical  networks  or 
e(pii]jment  (including  power  supplied  to 
portions  of  a  facility)  when  electric 
power  from  the  local  utility  (or  the 
normal  power  source,  if  the  facility  runs 
on  its  own  power  production)  is 
interrn])ted.  or  stationary  ICE  used  to 
])ump  water  in  the  case  of  fire  or  flood, 
etc. 

(2)  The  stationary  ICE  is  operated 
under  limited  circinn.stances  for 
situations  not  included  in  paragraph  (l) 
of  this  definition,  as  specified  in 

§  00.4243(d). 

(3)  The  stationary  ICE  operates  as  jjart 
of  a  financial  arrangement  with  another 
entity  in  situations  not  included  in 
paragraph  (1)  of  this  definition  only  as 
allowed  in  §  0().4243(d)(2)(ii)  or  (iii)  and 
§0().4243(d)(3)(i). 

***** 

■  1 1.  'Fable  2  to  Snhpart  JljJ  of  jjart  (it) 
is  revi.sed  to  read  as  follows: 

As  stated  in  §00.4244,  von  must 
comply  with  the  following  ret|nirements 
for  performance  te.sts  within  10  jjercent 
of  100  percent  peak  (or  the  highest 
achievable)  load: 


Table  2  to  Subpart  JJJJ  of  Part  60— Reouirements  for  Performance  Tests 


For  each 


1.  Stationary  SI  internal  a. 
combustion  engine  dem¬ 
onstrating  compliance 
according  to  §60.4244. 


Complying  with  the 
requirement  to 


limit  the  concentration  of 
NOx  in  the  stationary  SI 
internal  combustion  en¬ 
gine  exhaust. 


You  must 


i.  Select  the  sampling  port 
location  and  the  number 
of  traverse  points; 


ii.  Determine  the  O2  con¬ 
centration  of  the  sta¬ 
tionary  internal  combus¬ 
tion  engine  exhaust  at 
the  sampling  port  loca¬ 
tion; 


Using 


(1)  Method  1  or  1A  of  40 
CFR  part  60,  Appendix 
A  or  ASTM  Method 
D6522-00  (Reapproved 
2005).«e 

(2)  Method  3,  3A,  or  3B‘’ 
of  40  CFR  part  60,  ap¬ 
pendix  A  or  ASTM  Meth 
od  D6522-00  (Re¬ 
approved  2005). 


According  to  the  following 
requirements 


(a)  If  using  a  control  de¬ 
vice,  the  sampling  site 
must  be  located  at  the 
outlet  of  the  control  de¬ 
vice. 

(b)  Measurements  to  de¬ 
termine  O2  concentration 
must  be  made  at  the 
same  time  as  the  meas¬ 
urements  for  NOx  con¬ 
centration. 


iii.  If  necessary,  determine 
the  exhaust  flowrate  of 
the  stationary  internal 
combustion  engine  ex¬ 
haust; 


(3)  Method  2  or  19  of  40 
CFR  part  60,  appendix 
A. 


iv.  If  necessary,  measure 
moisture  content  of  the 
stationary  internal  com¬ 
bustion  engine  exhaust 
at  the  sampling  port  lo¬ 
cation;  and 


(4)  Method  4  of  40  CFR 
part  60,  appendix  A, 
Method  320  of  40  CFR 
part  63,  appendix  A,  or 
ASTM  D  6348-03.  ® 


(c)  Measurements  to  de¬ 
termine  moisture  must 
be  made  at  the  same 
time  as  the 
measurementfor  NOx 
concentration. 
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Table  2  to  Subpart  JJJJ  of  Part  60— Reouirements  for  Performance  Tests— Continued 


For  each 


Complying  with  the 
requirement  to 


V. 


You  must 


Measure  NOx  at  the  ex¬ 
haust  of  the  stationary 
internal  combustion  en¬ 
gine. 


Using 


(5)  Method  7E  of  40  CFR 
part  60,  appendix  A, 
Method  D6522-00  (Re¬ 
approved  2005)®®, 
Method  320  of  40  CFR 
part  63,  appendix  A,  or 
ASTM  D  6348-03.  ® 


According  to  the  following 
requirements 


(d)  Results  of  this  test  con¬ 
sist  of  the  average  of 
the  three  1-hour  or 
longer  runs. 


b.  limit  the  concentration  of 
CO  in  the  stationary  SI 
internal  combustion  en¬ 
gine  exhaust. 


i.  Select  the  sampling  port 
location  and  the  number 
of  traverse  points; 


ii.  Determine  the  O2  con¬ 
centration  of  the  sta¬ 
tionary  internal  combus¬ 
tion  engine  exhaust  at 
the  sampling  port  loca¬ 
tion; 


(1)  Method  1  or  1A  of  40 
CFR  part  60,  appendix 
A  or  ASTM  Method 
D6522-00  (Reapproved 
2005).®® 

(2)  Method  3,  3A,  or  3B® 
of  40  CFR  part  60,  ap¬ 
pendix  A  or  ASTM  Meth¬ 
od  D6522-00  (Re¬ 
approved  2005).®® 


(a)  If  using  a  control  de¬ 
vice,  the  sampling  site 
must  be  located  at  the 
outlet  of  the  control  de¬ 
vice. 

(b)  Measurements  to  de¬ 
termine  0,  concentration 
must  be  made  at  the 
same  time  as  the  meas¬ 
urements  for  CO  con¬ 
centration. 


iii.  If  necessary,  determine 
the  exhaust  flowrate  of 
the  stationary  internal 
combustion  engine  ex¬ 
haust; 

iv.  If  necessary,  measure 
moisture  content  of  the 
stationary  internal  com¬ 
bustion  engine  exhaust 
at  the  sampling  port  lo¬ 
cation;  and 

V.  Measure  CO  at  the  ex¬ 
haust  of  the  stationary 
internal  combustion  en¬ 
gine. 


(3)  Method  2  or  19  of  40 
CFR  part  60,  appendix 
A. 


(4)  Method  4  of  40  CFR 
part  60,  appendix  A, 
Method  320  of  40  CFR 
part  63,  appendix  A,  or 
ASTM  D  6348-03.  ® 

(5)  Method  10  of  40  CFR 
part  60,  appendix  A, 
ASTM  Method  D6522- 
00  (Reapproved 
2005)®®,  Method  320  of 
40  CFR  part  63,  appen¬ 
dix  A,  or  ASTM  D  6348- 
03.® 


(c)  Measurements  to  de¬ 
termine  moisture  must 
be  made  at  the  same 
time  as  the  measure¬ 
ment  for  CO  concentra¬ 
tion. 

(d)  Results  of  this  test  con¬ 
sist  of  the  average  of 
the  three  1-hour  or 
longer  runs. 


c.  limit  the  concentration  of 
VOC  in  the  stationary  SI 
internal  combustion  en¬ 
gine  exhaust 


i.  Select  the  sampling  port 
location  and  the  number 
of  traverse  points; 


(1)  Method  1  or  1 A  of  40 
CFR  part  60,  appendix 
A. 


(a)  If  using  a  control  de¬ 
vice,  the  sampling  site 
must  be  located  at  the 
outlet  of  the  control  de¬ 
vice. 


ii.  Determine  the  O2  con¬ 
centration  of  the  sta¬ 
tionary  internal  combus¬ 
tion  engine  exhaust  at 
the  sampling  port  loca¬ 
tion; 

iii.  If  necessary,  determine 
the  exhaust  flowrate  of 
the  stationary  internal 
combustion  engine  ex¬ 
haust; 

iv.  If  necessary,  measure 
moisture  content  of  the 
stationary  internal  com¬ 
bustion  engine  exhaust 
at  the  sampling  port  lo¬ 
cation;  and 


(2)  Method  3,  3A,  or  3B‘’ 
of  40  CFR  part  60,  ap¬ 
pendix  A  or  ASTM  Meth¬ 
od  D6522-00  (Re¬ 
approved  2005).  ®  ® 

(3)  Method  2  or  19  of  40 
CFR  part  60,  appendix 
A. 


(4)  Method  4  of  40  CFR 
part  60,  appendix  A, 
Method  320  of  40  CFR 
part  63,  appendix  A,  or 
ASTM  D  6348-03.  ® 


(b)  Measurements  to  de¬ 
termine  O2  concentration 
must  be  made  at  the 
same  time  as  the  meas¬ 
urements  for  VOC  con¬ 
centration. 


(c)  Measurements  to  de¬ 
termine  moisture  must 
be  made  at  the  same 
time  as  the 
measurementfor  VOC 
concentration. 
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Table  2  to  Subpart  JJJJ  of  Part  60— Requirements  for  Performance  Tests— Continued 


For  each 

Complying  with  the 
requirement  to 

You  must 

Using 

According  to  the  following 
requirements 

V.  Measure  VOC  at  the  ex¬ 
haust  of  the  stationary 
internal  combustion  en¬ 
gine. 

(5)  Methods  25A  and  18  of 
40  CFR  part  60,  appen¬ 
dix  A,  Method  25A  with 
the  use  of  a  methane 
cutter  as  described  in  40 
CFR  1065.265,  Method 

18  of  40  CFR  part  60, 
appendix  A,'’'*  Method 
320  of  40  CFR  part  63, 
appendix  A,  or  ASTM  D 
6348-03.  e 

(d)  Results  of  this  test  con¬ 
sist  of  the  average  of 
the  three  1  -hour  or 
longer  runs. 

^You  may  petition  the  Administrator  for  approval  to  use  alternative  methods  for  portable  analyzer. 

‘’You  may  use  ASME  PTC  19.10-1981,  Flue  and  Exhaust  Gas  Analyses,  for  measuring  the  0->  content  of  the  exhaust  gas  as  an  alternative  to 
EPA  Method  3B. 

•’You  may  use  EPA  Method  18  of  40  CFR  part  60,  appendix,  provided  that  you  conduct  an  adequate  presurvey  test  prior  to  the  emissions  test, 
such  as  the  one  described  in  OTM  11  on  EPA’s  Web  site  (http://www.epa.gov/ttn/emc/prelim/otm11  .pdf). 

'‘You  may  use  ASTM  D6420-99  (2004),  Test  Method  for  Determination  of  Gaseous  Organic  Compounds  by  Direct  Interface  Gas  Chroma¬ 
tography/Mass  Spectrometry  as  an  alternative  to  EPA  Method  18  for  measuring  total  nonmethane  organic. 

®  Incorporated  by  reference,  see  40  CFR  60.17. 


PART  63— [AMENDED] 

■  12.  The  authority  citation  for  part  63 
contimios  to  road  as  follows: 

Aiithurity:  42  II.S.CL  7401 .  et  snq. 

Subpart  A — [Amended] 

■  1 3.  Section  63.14  is  amended  by: 

■  a.  Revising  paragraphs  (h)(28)  and 
(h)(54); 

■  h.  Adding  paragraph  (d)(l()); 

■  c.  Revising  i)aragra])h  (i)(l):  and 

■  (1.  Adding  paragrajrh  (s)  to  read  as 
follows: 

§63.14  Incorporations  by  reference. 

***** 

(h)  *  *  * 

(28)  ASTM  06420-99  (Reapproved 
2004),  .Standard  Test  Method  for 
Determination  of  Gaseous  Organic 
Compounds  hy  Direct  Interface  Gas 
Ghromatograj)hy-Mass  S]jectrometry 
(Approved  October  1,  2004),  IBR 
approved  for  §§  60.48.'}(g),  60.48.'5a(g), 
63.4.'57(h),  63.772(a)  and  (e).  63.1282(a) 
and  (d),  63.23,'jl(h),  63.23.64(1))  and  table 
8  to  sul)])art  HHHHHHH  of  this  ])art. 
***** 

(.64)  A.STM  D6348-03,  .Standard  Test 
Method  for  Determination  of  Gaseous 
Gompoimds  by  Extractive  Direct 
Interface  Fourier  Transform  Infrared 
(FTIR)  .S])ectroscopy,  apj)roved  2003, 
IBR  approved  for  §§63.467,  63.1349, 
table  4  to  suhparl  DDDD  of  this  part, 
table  4  to  suhj)art  ZZZZ  of  this  part,  and 
table  8  to  suhpart  HHHHHHH  of  this 
part. 

***** 

(d)  *  *  * 

(10)  Alaska  Statute,  Title  42 — I’nhlic 
Utilities  And  Carriers  And  Energv 
Programs,  Gha])ter  46 — Rural  and 


.Statewide  Energy  Programs,  Article  1, 
Power  A.ssistance  Programs,  .Sec. 

42.46. f)46.  Renewable  energy  grant  fund 
and  recommendation  program,  effective 
May  3,  2012.  available  at  http:// 

WWW. legis. state. ak.us/b(isis/f olio. (isp. 

IBR  approved  for  §63.6676. 

•k  -k  -k  -k  -k 

(i)  *  *  * 

(1)  ANSI/ASME  PTC  19.10-1981, 

Flue  and  Exhaust  Gas  Analy.ses  (part  10, 
Instruments  and  Apj)aratusl,  issued 
Augu.st  31,  1981,  IBR  approved  for 
§§63.309(k).  63.467(k),  63.772(e)  and 
(h),  63.866(1)),  63.1282((1)  and  (g). 
63.3166(a),  63.3360(e),  63.3646(a), 
63.3666(a),  63.4166(a),  63.4362(a), 
63.4766(a),  63.4966(a),  63.6160(d), 
63.9307(c).  63.9323(a).  63.11148(e). 

63.1 1 1 66(e),  63.1 1 162(f).  63.1 1 1 63(g), 
63.11410(j),  63.11661(a).  63.11646(a), 
63.11946,  table  6  to  suhpart  DDDDD  of 
this  part,  table  4  to  suhpart  JJJJJ  of  this 
])art,  table  6  to  suhpart  UIJIIUU  of  this 
part,  and  table  1  to  suhpart  ZZZZZ  of 
this  ])art. 

***** 

(s)  The  following  material  is  available 
from  the  North  American  Elective 
Reliability  Corporation,  3363  Peachtree 
Road  NE.,  .Suite  600,  North  Tower, 
Atlanta,  GA  30326,  http:// 
www.nerc.com.  and  is  available  at  the 
following  Web  site:  http:// 
www.nevc.(:oiu/files/EOP-(H)2-3_1  .pdf. 

(1)  North  American  Electric 
Reliability  Corporation,  Reliability 
.Standards  for  the  Bulk  of  Electric 
.Systems  of  North  America.  Reliability 
.Standard  EGP-002-3.  Gaj)acity  and 
Energy  Emergencies,  iij)dated  November 
19,  2012,  IBR  approved  for  §63.6640(1). 

(2)  (Re.served) 


Subpart  ZZZZ — [Amended] 

■  14.  .Section  63.6686  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§63.6585  Am  I  subject  to  this  subpart? 

***** 

(f)  The  emergency  stationary  RKiE 
listed  in  paragraphs  (f)(1)  through  (3)  of 
this  section  are  not  subject  to  this 
suhpart.  The  stationary  RKiE  must  meet 
the  definition  of  an  emergency 
stationary  RICE  in  §63.6676,  which 
includes  operating  according  to  the 
])rovisions  s|)ecified  in  §63.6640(1). 

(1)  Existing  residential  emergency 
stationary  RICE  located  at  an  area  source 
of  HAP  emissions  that  do  not  operate  or 
are  not  contractually  obligated  to  he 
available  for  more  than  16  hours  per 
calendar  year  for  the  j)urposes  specified 
in  §  63.6()40(f)(2)(ii)  and  (iii)  and  that  do 
not  operate  for  the  purpose  specified  in 
§63.6640(f)(4)(ii). 

(2)  Existing  commercial  emergency 
stationary  RICE  located  at  an  area  source 
of  HAP  emissions  that  do  not  operate  or 
are  not  contractually  obligated  to  he 
available  for  more  than  16  hours  per 
calendar  year  for  the  })urposes  specified 
in  §  63.664()(f)(2)(ii)  and  (iii)  and  that  do 
not  0])erate  for  the  purj)ose  specified  in 
§63.664()(d(4)(ii). 

(3)  Existing  institutional  emergency 
stationary  RICE  located  at  an  area  source 
of  HAP  emissions  that  do  not  operate  or 
are  not  contractually  obligated  to  he 
available  for  more  than  16  hours  per 
calendar  year  for  the  purpo.ses  specified 
in  §  63.6()4()(f)(2)(ii)  and  (iii)  and  that  do 
not  oj)ei'ate  for  the  j)in'pose  specified  in 
§63.664()(f)(4)(ii). 

■  1 6.  Section  63.6690  is  amended  by 
revising  paragra])hs  (l))(l)(i)  and 
(h)(3)(iii)  and  I'emoving  paragra])hs 
(l))(3)(vi)  through  (viii). 
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The  iHivisions  read  as  folh)\vs. 

§  63.6590  What  parts  of  my  plant  does  this 
subpart  cover? 

***** 

(I)}  *  *  * 

(!}*** 

(ij  Tlie  stationary  Rl(8*]  is  a  new  or 
reconstrnctiul  emergency  .stationary 
RKiR  with  a  site  rating  ot  more  than  .'>()() 
l)rake  JtR  located  at  a  major  .source  of 
11  Al’  emi.ssions  that  does  not  ojrerate  or 
is  not  contractually  obligated  to  he 
available  for  more  than  l.'i  hours  per 
calendar  year  for  the  purpos(;.s  sjrecified 
in  §  (j.8.(Ui4()(f}(2l(iil  and  (iiij. 
***** 

(8)  *  *  * 

(iiiJ  Kxi.sting  emergency  stationary 
Rich  with  a  site  rating  of  more  than  500 
brake  HR  located  at  a  major  source  of 
IIAR  emissions  that  does  not  operate  or 
is  not  contractually  t)l)ligated  to  he 
available  for  more  than  1 5  hours  ])er 
calendar  year  for  the  ])urpo.ses  specified 
in  §  08.()()40(fl(2)(ii)  and  (iii). 
***** 

■  10.  Section  08.05t)5  is  amended  by 
revising  paragrajih  (aj(ll  to  read  as 
follows: 

§  63.6595  When  do  I  have  to  comply  with 
this  subpart? 

(a)  *  *  * 

(1)  If  yon  have  an  exi.sting  stationary 
Rich,  (ixclnding  exi.sting  non-emergencv 
(8  stationary  RKiR,  with  a  site  rating  of 
more  than  500  brake  HR  located  at  a 
major  .source  of  HAR  emissions,  yon 
mu.st  comply  with  the  applicable 
emission  limitations,  ojrerating 
limitations  and  other  re(|uirements  no 
later  than  June  15.  2007.  If  you  have  an 
existing  non-emergency  (il  .stationarv 
RICE  with  a  site  rating  of  more  than  500 
brake  HR  located  at  a  major  .source  of 
HAR  emissions,  an  exi.sting  stationary  Cl 
RICE  with  a  site  rating  of  less  than  or 
(upial  to  500  brake  HR  located  at  a  major 
.source  of  HAR  (miissions.  or  an  exi.sting 
stationarv  Cl  R1("E  located  at  an  anxi 
source  of  HAR  emissions,  you  mu.st 
comj)ly  with  the  apj)licahle  emi.ssion 
limitations,  operating  limitations,  and 
other  rerpiirements  no  later  than  May  8, 
2018.  If  you  have  an  existing  .stationary 
SI  RICE  with  a  site  rating  of  less  than 
or  (Hpial  to  500  brake  HR  loi:ated  at  a 
major  source  of  HAR  emissions,  or  an 
existing  stationary  SI  RI(]E  located  at  an 
area  source;  of  HAR  emissions,  you  mu.st 
comply  with  the  applicable  emi.ssion 
limitations.  op(;rating  limitations,  and 
other  reepiirements  no  later  than 
October  19,  2018. 
***** 

■  17.  Section  08.0002  is  revised  to  r(;ad 
as  follows: 


§63.6602  What  emission  limitations  and 
other  requirements  must  I  meet  if  I  own  or 
operate  an  existing  stationary  RICE  with  a 
site  rating  of  equal  to  or  less  than  500  brake 
HP  located  at  a  major  source  of  HAP 
emissions? 

If  you  own  or  operate  an  existing 
stationary  RICE  with  a  site  rating  of 
ecpial  to  or  h;.s.s  than  500  brake  HR 
located  at  a  major  source  of  1  lAR 
emi.ssions,  you  mu.st  comply  with  the 
emi.ssion  limitations  and  other 
retpiirements  in  Table  2c  to  this  suhjiart 
whic;h  a])])ly  to  you.  Compliance  with 
the  numerical  emi.ssion  limitations 
established  in  this  snhparl  is  ha.sed  on 
the  results  of  testing  the  average  of  three 
1-hour  runs  using  tlie  testing 
re(|uirement.s  and  ])rocedure.s  in 
§08.0020  and  Table  4  to  this  suhpart. 

■  18.  Section  08.0008  is  amend(;d  by: 

■  a.  Revising  the  section  heading: 

■  1).  Revising  j)aragraph  (a): 

■  c.  Revising  jraragra])!;  (hj;  and 

■  d.  Adding  paragraphs  (cj  Ihrongh  (fj. 

The  revisions  and  addition  read  as 

follows: 

§63.6603  What  emission  limitations, 
operating  limitations,  and  other 
requirements  must  I  meet  if  I  own  or 
operate  an  existing  stationary  RICE  located 
at  an  area  source  of  HAP  emissions? 
***** 

(aj  If  you  own  or  operate  an  (;xi.sting 
stationary  RICE  located  at  an  area  source 
of  HAR  emissions,  yon  mu.st  com|)ly 
with  the  re(|uirement.s  in  Tahh;  2d  to 
this  .snl)])art  and  the  operating 
limitations  in  Tahh;  2l)  to  this  .sul)])art 
that  apply  to  you. 

(h)  If  you  own  or  o])erate  an  (;xi.sting 
stationarv  non-emergency  (8  RICE  with 
a  site  rating  of  more  than  800  HR  located 
at  an  area  .source  of  HAR  that  meets 
either  paragraph  (h)(1)  or  (2)  of  this 
section,  you  do  not  have  to  meet  the 
numerical  C(1  emission  limitations 
specified  in  Table  2d  of  this  suhpart. 
Existing  stationary  non-emergency  (8 
RICE  with  a  site  rating  of  more  than  800 
HR  located  at  an  area  source  of  HAR  that 
meet  either  paragra])h  (h)(1)  or  (2)  of  this 
section  must  me(;t  the  management 
])ractice.s  that  are  .shown  for  stationary 
non-emergency  (8  RKiE  with  a  site 
rating  of  l(;.ss  than  or  (;(]ual  to  80t)  HR  in 
I'ahle  2(1  of  this  suhpart. 

(1)  88ie  area  .source  is  located  in  an 
area  of  Alaska  that  is  not  acc(;.ssihle  by 
the  Federal  Aid  Highwav  Sv.stem 
(FAHS). 

(2)  88ie  .stationary  RICE  is  located  at 
an  ar(;a  source  that  m(;i;t.s  ])aragraphs 
(h)(2)(i),  (ii),  and  (iii)  of  this  section. 

(i)  88ie  oidy  conn(;ction  to  the  FAILS 
is  through  the  Alaska  Marine  Highway 
Sy.stem  (AMIkS),  or  the  stationary  RICE 
o])(;ration  is  within  an  isolat(;d  grid  in 


Alaska  that  is  not  conn(;ct(;d  to  the 
.stat(;wide  eh;ctrical  grid  ref(;rr(;d  to  as 
the  Alaska  Railhelt  Crid. 

(ii)  At  h;ast  10  percent  of  the  j)ow(;r 
g(;nerat(;d  by  tin;  stationarv  RKiE  on  an 
annual  basis  is  used  for  residential 
purj)ose.s. 

(iii)  88ie  generating  capacity  of  the 
ar(;a  sourci;  is  less  than  12  im;gawatts.  or 
the  stationary  Rl(8:]  is  used  (;xclu.siv(;ly 
for  hacku])  ])ow(;r  for  renewable  energy. 

(c)  If  you  own  or  o])erate  an  existing 
.stationary  non-(;mergency  (8  RKiE  with 
a  site  rating  of  more  than  800  HR  located 
on  an  offshore  vessel  that  is  an  area 
source  of  HAR  and  is  a  nonroad  vehicle 
that  is  an  Outer  Continental  Shelf  (OCS) 
source  as  defined  in  40  (8*"R  55.2,  you 
do  not  have  to  meet  the  numerical  (X) 
emission  limitations  specified  in  8’ahle 
2d  of  this  suhpart.  You  mu.st  met;t  all  of 
the  following  management  practices: 

(1)  Change  oil  every  1,000  hours  of 
operation  or  annually,  whichev(;r  comes 
first.  .Sources  have  the  option  to  utilize 
an  oil  analysis  ])rogram  as  de.scrihed  in 
§08.0025(i)  in  order  to  (;xtend  the 
sp(;cified  oil  change  r(;(|uirement. 

(2)  ln.s])(;ct  and  cl{;an  air  filters  every 
750  hours  of  operation  or  annuallv, 
whichever  comes  first,  and  rejjlacc;  as 
n(;c(;ssarv. 

(8)  Inspect  fuel  filters  and  h(;lts,  if 
installed,  ev(;ry  750  hours  of  op(;ration 
or  annually,  whichever  comes  first,  and 
replace  as  n(;ce.ssarv. 

(4)  Inspect  all  flexible  hoses  (;very 
l,00t)  hours  of  o])eration  or  annually. 
which(;ver  comes  first,  and  replace  as 
necessary. 

(d)  If  you  own  or  ojjerate  an  (;xisting 
non-emergency  Cl  RK^E  with  a  site 
rating  of  more  than  800  HR  located  at  an 
area  .source  of  HAR  emissions  that  is 
certified  to  the  88er  1  or  Tier  2  emission 
standards  in  Table  1  of  40  CFR  89.112 
and  that  is  subject  to  an  enforc(;ahle 
state  or  local  .standard  that  r(;{juire.s  the 
(;ngine  to  he  re])laced  no  lat(;r  than  June 
1,  2018,  you  may  until  January  1, 2015, 
or  12  years  after  the  installation  date  of 
the  engine  (which(;ver  is  later),  hut  not 
later  than  June  1.  2018,  choose  to 
comjrly  with  the  management  practices 
that  are  shown  for  stationarv  non- 
(;mergency  Cl  RICE  with  a  site  rating  of 
less  than  or  (;(]ual  to  800  HR  in  Table  2d 
of  this  .sul)])art  in.st(;a(l  of  the  a])plicahle 
(;mi.ssion  limitations  in  8’al)le  2d, 
operating  limitations  in  IXihle  2h,  and 
crankcase  v(;ntilation  sy.stem 
r(;(piirements  in  §  08.0025(g).  You  mu.st 
com])ly  with  the  emission  limitations  in 
8’ahle  2d  and  oj)erating  limitations  in 
8'al)l(;  2l)  that  ajrjrlv  for  non-emergencv 
Cl  RKiE  with  a  site  rating  of  more  than 
800  HR  located  at  an  ar(;a  source  of  HAR 
(anissions  by  January  1, 2015.  or  12 
years  after  tlie  installation  date  of  the 
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engine  (whichever  is  later),  l)iit  not  later 
than  June  1, 2018.  You  must  also 
comply  with  the  crankcase  ventilation 
.system  recjuirements  in  §  03.()()2.'5(g)  hv 
January  1, 2015,  or  12  years  after  the 
installation  date  of  the  engine 
(whichever  is  later),  hut  not  later  than 
June  1, 2018. 

(e)  If  yon  own  or  operate  an  existing 
non-emergency  (3  RKiE  with  a  site 
rating  of  more  than  300  HP  located  at  an 
area  .source  of  1  lAP  emissions  that  is 
certified  to  the  Tier  3  ('I’ier  2  for  engim;s 
above  500  kilowatt  (kW))  emission 
standards  in  Table  1  of  40  CFR  89.1 12, 
you  may  comply  with  the  recjiiirements 
nntler  this  j)art  by  meeting  the 
r(U|nir(!ments  for  Tier  3  engines  (Tier  2 
for  engines  above  500  kW)  in  40  CiFR 
])art  00  subpart  IlII  instead  of  the 
emission  limitations  and  other 
re()nirements  that  woidd  otherwise 
apply  under  this  part  for  existing  non¬ 
emergency  Cl  RICE  with  a  site  rating  of 
more  than  300  HP  loc:ated  at  an  area 
source  of  HAP  emissions. 

(f)  An  existing  non-einergencv  SI 
4SLB  and  4SRB  stationary  RKiE  with  a 
site  rating  of  more  than  500  HP  located 
at  area  sources  of  HAP  must  meet  the 
definition  of  remote  stationary  RKiE  in 
§03.0075  on  the  initial  comjdiance  date 
for  the  engine,  October  19,  2013,  in 
order  to  be  considered  a  remote 
.stationary  RKiE  under  this  snh])art. 
Owners  and  operators  of  existing  non¬ 
emergency  .SI  4SL13  and  4SRI3  .stationarv 
RKiE  with  a  site  rating  of  more  than  500 
HP  located  at  area  sources  of  HAP  that 
meet  the  definition  of  remote  stationary 
RK]E  in  §03.0075  of  this  snhpart  as  of 
October  19,  2013  must  evaluate  the 
status  of  their  .stationary  RICE  every  12 
months.  Owners  and  operators  must 
keej)  records  of  the  initial  and  annual 
evaluation  of  the  status  of  the  engine.  If 
the  evaluation  indicates  that  the 
stationary  RICE  no  longer  meets  the 
definition  of  remote  stationary  RICE  in 
§03.0075  of  this  snhpart,  the  owner  or 
operator  must  coinjily  with  all  of  the 
recinirements  for  existing  non¬ 
emergency  SI  4SLB  and  4SRB  stationary 
RICE  with  a  site  rating  of  more  than  500 
1  IP  located  at  area  sources  of  HAP  that 
are  not  remote  stationary  RICE  within  1 
year  of  the  evaluation. 

■  19.  Section  03.0004  is  revised  to  read 
as  follows: 

§63.6604  What  fuel  requirements  must  I 
meet  if  I  own  or  operate  a  stationary  Cl 
RICE? 

(a)  If  you  own  or  operate  an  existing 
non-emergency,  non-black  start  Cl 
stationarv  RKiE  with  a  site  rating  of 
more  than  300  brake  HP  with  a 
displacement  of  less  than  30  liters  j)er 
cylinder  that  uses  die.sel  fuel,  yon  must 


use  die.sel  fuel  that  meets  the 
requirements  in  40  CFR  80.510(h)  for 
nonroad  die.sel  fuel. 

(h)  Beginning  Jamiary  1,  2015,  if  yon 
own  or  op(!rate  an  existing  emergencv  Cl 
stationary  RIC.E  with  a  site  rating  of 
more  than  100  brake  HP  and  a 
di.s|)lacement  of  less  than  30  liters  per 
cylinder  that  uses  die.sel  fuel  and 
operates  or  is  contractually  obligated  to 
he  available  for  more  than  15  hours  per 
calendar  year  for  the  purposes  specified 
in  §  03.0040(n(2)(ii)  and  (iii)  c)r  that 
o])erate.s  for  the  purpo.se  specified  in 
§  03.0040(f)(4)(ii),  you  mn.st  use  die.sel 
fuel  that  meets  the  requirements  in  40 
(3’’R  80.510(1))  for  nonroad  diesel  fuel, 
except  that  any  existing  die.sel  fuel 
])nrcha.sed  (or  otherwise  obtained)  prior 
to  Jamiary  1. 2015,  may  he  n.sed  until 
depleted. 

(c)  Beginning  Jamiary  1,  2015.  if  yon 
own  or  ojierate  a  new  emergency  Cl 
stationary  RICE  with  a  site  rating  of 
more  than  500  brake  HP  and  a 
displacement  of  less  than  30  liters  jier 
cylinder  located  at  a  major  source  of 
HAP  that  uses  diesel  fuel  and  operates 
or  is  contractually  obligated  to  he 
available  for  more  than  15  hours  per 
calendar  year  for  the  jiiirposes  specified 
in  § 03.0040(f)(2)(ii)  and  (iii),  yon  mn.st 
use  die.sel  fuel  that  meets  the 
re(|nirement.s  in  40  (iFR  80.510(b)  for 
nonroad  die.sel  fuel,  except  that  any 
existing  diesel  fuel  pnrcha.sed  (or 
otherwise  obtained)  prior  to  Jamiary  1. 
2015,  may  he  n.sed  until  depleted. 

(d)  Existing  Cl  stationarv  RIC'.E  located 
in  (hiam,  American  Samoa,  the 
C'.ommonwealth  of  the  Northern  Mariana 
Islands,  at  area  sources  in  areas  of 
Alaska  that  meet  either  §  03.0003(b)(1) 
or  §  03.0003(h)(2),  or  are  on  ofFshore 
vessels  that  meet  §03.0()03(c)  are 
exempt  from  the  requirements  of  this 
section. 

■  20.  Section  03.0005  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§63.6605  What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  Yon  must  he  in  coiiqiliance  with 
the  emission  limitations,  operating 
limitations,  and  other  reijiiirements  in 
this  snhpart  that  ap|)ly  to  yon  at  all 
times. 

***** 

■  21.  Section  03.0020  is  amended  by 
revising  jiaragraphs  (h).  (d)  and  (e)  to 
read  as  follows: 

§  63.6620  What  performance  tests  and 
other  procedures  must  I  use? 

***** 

(h)  Each  performance  test  must  he 
conducted  according  to  the 
requirements  that  this  snhpart  specifies 


in  Table  4  to  this  snhpart.  If  yon  own 
or  ojierate  a  non-ojierational  .stationary 
RKiE  that  is  subject  to  performance 
testing,  yon  do  not  need  to  start  nj)  the 
engine  solely  to  conduct  the 
performance  test.  Owners  and  operators 
of  a  non-operational  engine  can  conduct 
the  performance  test  when  the  engine  is 
started  up  again.  'Fhe  test  mn.st  he 
conducted  at  any  load  condition  within 
j)lns  or  mimis  10  percent  of  100  percent 
load  for  the  stationarv  RICE  listed  in 
))aragraph.s  (h)(1)  through  (4)  of  this 
section. 

(1)  Non-emergency  4vSRB  stationarv 
RICE  with  a  site  rating  of  greater  than 
5()()  brake  HP  located  at  a  major  source 
of  MAP  emissions. 

(2)  New  non-emergency  4SLB 
stationarv  RICE  with  a  site  rating  of 
greater  than  or  equal  to  250  brake  HP 
located  at  a  major  source  of  HAP 
emissions. 

(3)  New  non-emergency  2SLB 
stationary  RICE!  with  a  site  rating  of 
greater  than  500  brake  HP  located  at  a 
major  .source  of  HAP  emissions. 

(4)  New  non-emergency  Cl  stationarv 
RICE  with  a  site  rating  of  greater  than 
500  brake  HP  located  at  a  major  source 
of  HAP  emissions. 

***** 

(d)  Yon  mn.st  conduct  three  .sej)arate 
test  rims  for  each  performance  test 
reijnired  in  this  section,  as  specified  in 
§  03. 7(e)(3).  Each  test  run  mn.st  last  at 
least  1  hour,  unless  otherwi.se  sjiecified 
in  this  snhpart. 

(e) (1)  You  mn.st  use  Equation  1  of  this 
.section  to  determine 

C  •  -  C 

. 7;-  ^  X  100  =  R  iEq.  1) 

com])liance  with  the  ])ercent  reduction 
requirement: 

Wlioro; 

t'.,  =  concentration  of  carbon  inonoxiiio  (CXI), 
total  hydrocarlions  ('I'lltf).  or 
formaldehyde  at  tlie  control  device  inlet. 

=  cont:entration  of  CO.  THC.  or 
formaldehyde  at  the  control  device 
outlet,  and 

K  =  |)ercent  reduction  of  (X),  TllCi,  or 
formaldehyde  emissions. 

(2)  Yon  mn.st  normalize  the  CO.  THCl 
or  formaldehyde  concentrations  at  the 
inlet  and  outlet  of  the  control  device  to 
a  dry  basis  and  to  15  jierceid  oxygen,  or 
an  equivalent  percent  carbon  dioxide 
(CXh).  If  ])ollntant  concentrations  are  to 
be  corrected  to  15  percent  oxygen  and 
(X):  concentration  is  measured  in  lien  of 
oxygen  concentration  measurement,  a 
(XT  correction  factor  is  needed, 
(ialcnlate  the  (X)2  correction  factor  as 
described  in  paragraphs  (e)(2)(i)  through 
(iii)  of  this  .section. 


Federal  Register/ Vol.  78,  No.  20 / Wednesday,  january  30,  201 3 /Rides  and  Regnlalions 


6703 


(i)  Calculate  the  luel-sjiecific  F„  value 
for  the  fuel  burned  during  the  test  using 
values  obtained  from  Method  10, 
Section  .'i.2,  and  the  following  eijuation: 


0.209  F, 


= 


(Fg.  2) 


WluiU!: 

I'',,  =  I’uel  liicter  l)asiul  on  tlu;  ratio  of  oxygiMi 
voluiiK!  to  the  ullimato  (X)^  voIuiik; 
pnxliiccul  l)v  the  fuel  at  zero  iierccuit 


excciss  air. 


0.2()t)  =  Fraction  of  air  tliat  is  oxygen. 
])ercent/H)(). 

l'\i  =  Ratio  of  tlie  volume  of  dry  effluent  gas 
to  the  gross  calorific  value  of  the  fuel 
from  Method  10.  dsm '/)  (dscf/lt)'‘  Btu). 

Iv  =  Ratio  of  the  volume  of  (X):>  jiroduced  to 
the  gross  c:alorific  value  of  the  fuel  from 
Method  19.  dsm  ’/)  (dscf/lO”  lltu) 


(ii)  Calculate  the  (X)t  correction  factor 
for  correcting 


^C02  -  Fq 

measurement  data  to  15  percent  O^.  as 
follows: 

Where: 

X(  ()»  =  (Xl^  correction  factor,  percent. 

5.!)  =  21). 0  percent  ()j — 1.5  percent  ():.  the 
defined  correction  value,  percent. 

(iii)  (Calculate  the  (X).  rilCi.  and 
foi'inaldehvde  gas  concentrations 
adjusted  to  15  percent  using  (Xli  as 
follows: 


^C02 

^adj  ~  %C02 

Where; 

=  (iaiculated  c:oncentration  of  (XI.  I  lKi. 
or  formaldehvtle  adjusted  to  1.5  ])erc;ent 

(i.i  =  Measured  concentration  of  (X),  11 IC.  or 
formaldehyde.  uncorrec:ted. 

X(  <)2  =  (X)>  correction  factor,  jiercent. 

%(X)>  =  Measured  (X):>  concentration 
measured,  dry  basis.  |)ercent. 

***** 

■  22.  Section  83. 1)1)25  is  amended  hv: 

■  a.  Revising  jiaragrajjh  (a)  introductory 
text; 

■  1).  Revising  the  first  sentence  in 
jiaragraph  (h)  inti'oductory  text: 

■  c.  Revising  paragraph  (1))(1  )(iv): 

■  (1.  Revising  ])aragraph  (e)(1)), 

■  e.  Revising  paragraph  (g), 

■  f.  Revising  paragiaph  (i):  and 

■  g.  Revising  paragrajih  (j). 

The  revisions  read  as  follows: 

§63.6625  What  are  my  monitoring, 
installation,  collection,  operation,  and 
maintenance  requirements? 

(a)  If  you  elect  to  in.stall  a  CEMS  as 
.specified  in  Table  5  of  this  suhpart,  you 
mu.st  in.stall,  ojierate,  and  maintain  a 


GEMS  to  monitor  (X)  and  either  Oi  nr 
(X)2  according  to  the  loipiirements  in 
jiaiagiaphs  (a)(1)  through  (4)  of  this 
section.  If  you  aie  meeting  a 
iiuiuiienumt  to  leduce  (X)  emissions, 
the  (’,EMS  must  he  installed  at  both  the 
inlet  and  outlet  of  the  control  device.  If 
you  are  meeting  a  leiiuiiement  to  limit 
the  concent lat ion  of  (X),  the  ('.EMS  must 
he  installed  at  the  outlet  of  the  conti'ol 
device. 

***** 

(h)  If  you  are  lequired  to  in.stall  a 
continuous  pa)ameter  monitoring 
sy.stem  (CiRMS)  as  sjiecified  in  'fable  5 
of  this  suhjiai't,  you  mu.st  in.stall. 
opeiate,  and  maintain  each  G.PMS 
according  to  the  requiiements  in 
jiaiagi'aphs  (h)(1)  through  (8)  of  this 
.section.  *  *  * 

(1)  *  *  * 

(iv)  Ongoing  operation  and 
maintenance  ijrocednres  in  accordance 
with  provisions  in  §83.8(c)(l)(ii)  and 
(c)(3);  and 

***** 

(e)  *  *  * 

(8)  An  existing  non-emeigency,  non- 
hlack  stai't  stationary  RICiE  located  at  an 
area  soince  of  HAP  emi.ssions  which 
combusts  landfill  or  digester  gas 
eijuivalent  to  10  percent  or  moi'e  of  the 
gi'oss  heat  input  on  an  annual  basis. 
***** 

(g)  If  you  own  or  opeiate  an  existing 
non-emergency,  non-hlack  start  (3 
engine  greater  than  or  eipial  to  300  HP 
that  is  not  eiinijijied  with  a  closed 
ciankcase  ventilation  sy.stem,  you  must 
comply  with  either  jiaiagrajih  (g)(1)  or 
j)aragia])h  (2)  of  this  section.  Owners 
and  o])eratois  mu.st  follow  the 
manufactuier's  specified  maintenance 
lecjuii'ements  for  operating  and 
maintaining  the  ojien  or  closed 
crankcase  ventilation  systems  and 
rejilacing  the  crankcase  filters,  or  can 
request  the  Administrator  to  ajDjirove 
different  maintenance  reiiuirements  that 
are  as  jirotective  as  mannfacturer 
reijuirements.  Existing  Cl  engines 
located  at  aiea  .soui’ces  in  aieas  of 
Alaska  that  meet  either  §  83.8()03(h)(l) 
or  §  83.()803(1))(2)  do  not  have  to  meet 
the  I'equirements  of  this  paragiajih  (g). 
Existing  Cl  engines  located  on  offshoie 
ve.ssels  that  meet  §  83.8803(c)  do  not 
have  to  meet  the  requiiements  of  this 
paragra])h  (g). 

(1)  In.stall  a  closed  crankcase 
ventilation  system  that  prevents 
crankcase  emi.ssions  from  being  emitted 
to  the  atmosphere,  or 

(2)  In.stall  an  ojien  crankcase  filtration 
emi.ssion  control  .system  that  reduces 
emi.ssions  from  the  crankcase  by 


filtering  the  exhaust  stream  to  remove 
oil  mist,  particulates  and  metals. 
***** 

(i)  If  you  own  or  operate  a  stationary 
Cl  engine  that  is  subject  to  ihe  work, 
operation  or  management  practices  in 
items  1  or  2  of 'fable  2c  to  this  suhpart 
or  in  items  1  or  4  of 'fable  2d  to  this 
snhiiarl,  you  have  the  o|)tion  of  utilizing 
an  oil  analysis  program  in  order  to 
extend  the  s])ecified  oil  change 
requirement  in  'fables  2c  and  2d  to  this 
suhpart.  'fhe  oil  analysis  mu.st  he 
performed  at  the  same  frequency 
.s])ecified  for  changing  the  oil  in  Table 
2c  or  2d  to  this  suhpart.  The  analysis 
])rogram  mu.st  at  a  minimum  analyze  the 
following  three  parameters;  Total  Base 
Number,  viscosity,  and  percent  water 
content.  The  condemning  limits  for 
these  parameters  are  as  follows:  'fotal 
Base  Nnmher  is  less  than  30  percent  of 
the  Total  Base  Nnmher  of  the  oil  when 
new:  viscosity  of  the  oil  has  changed  by 
more  than  20  percent  from  the  viscosity 
of  the  oil  when  new;  or  percent  water 
content  (by  volume)  is  greater  than  0.5. 

If  all  of  these  condemning  limits  are  not 
exceeded,  the  engine  owner  or  ojierator 
is  not  required  to  change  the  oil.  If  any 
of  the  limits  are  exceeded,  the  engine 
owner  or  ojierator  must  change  the  oil 
within  2  business  days  of  receiving  the 
results  of  the  analysis;  if  the  engine  is 
not  in  ojieration  when  the  results  of  the 
analysis  are  received,  the  engine  owner 
or  Ojierator  must  change  the  oil  within 
2  husiness  days  or  before  commencing 
Ojieration.  whichever  is  later,  'fhe  owner 
or  Ojierator  must  keeji  records  of  the 
jiarameters  that  are  analvzed  as  jiart  of 
the  jirogram,  the  results  of  the  analysis, 
and  the  oil  changes  for  the  engine.  The 
analysis  jirogram  mu.st  he  jiart  of  the 
maintenance  jilan  for  the  engine. 

(j)  If  you  own  or  operate  a  .stationary 
SI  engine  that  is  subject  to  the  work, 
Ojieration  or  management  jiractices  in 
items  8,  7,  or  8  of 'fable  2c  to  this 
suhjiart  or  in  items  5,  8,  7,  9,  or  11  of 
'fable  2d  to  this  suhjiart,  you  have  the 
ojition  of  utilizing  an  oil  analysis 
jirogram  in  order  to  extend  the  sjiecified 
oil  change  reijuirement  in  'fables  2c  and 
2d  to  this  suhjiart.  'fhe  oil  analysis  must 
he  jierformed  at  the  same  frecjuency 
Sjiecified  for  changing  the  oil  in  'fable 
2c  or  2(1  to  this  sulijiart.  'fhe  analysis 
jirogram  mu.st  at  a  minimum  analyze  the 
following  three  jiarameters:  Total  Acid 
Nnmher,  viscosity,  and  jiercent  water 
content,  'fhe  condemning  limits  for 
these  jiarameters  are  as  follows:  'fotal 
Acid  Number  increases  by  more  than 
3.0  milligrams  of  potassium  hydroxide 
(KOH)  jier  gram  from  Total  Acid 
Nnmher  of  the  oil  when  new;  viscosity 
of  the  oil  has  changed  by  more  than  20 


6704 


Federal  Register/ Vol.  78,  No.  20/ Wednesday,  january  30,  201 3 /Rules  and  Regulations 


percent  from  the  viscosity  of  the  oil 
when  new:  or  percent  water  content  (l)y 
volume)  is  greater  than  0.5.  If  all  of 
these  condemning  limits  are  not 
exceeded,  the  engine  owner  or  o])erator 
is  not  recjuired  to  change  the  oil.  If  any 
of  the  limits  are  exceeded,  the  engine 
owner  or  operator  must  c:hang(!  tin;  oil 
within  2  business  days  of  receiving  the 
results  of  the  analysis:  if  the  engim;  is 
not  in  operation  when  tin;  results  of  the 
analysis  are  received,  the  engine  owner 
or  o])erator  must  change  the  oil  within 
2  hiisiness  days  or  before  commencing 
operation,  whichever  is  later.  The  owner 
or  operator  must  keej)  records  of  the 
l)arameters  that  are  analyzed  as  part  of 
the  program,  the  results  of  the  analysis, 
and  the  oil  changes  for  the  engine.  The 
analysis  program  must  he  part  of  the 
maintenance  plan  for  the  engine. 

■  23.  Section  83. 8830  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  and  adding  paragrajdis  (d) 
and  (e)  to  read  as  follows: 

§63.6630  How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations, 
operating  limitations,  and  other 
requirements? 

(a)  Yon  must  demonstrate  initial 
compliance  with  each  emission 
limitation,  oj)erating  limitation,  and 
other  requirement  that  applies  to  yon 
according  to  Table  5  of  this  suhparl. 
***** 

(d)  Non-emergency  4SRH  stationary 
RICE  complying  with  the  recinirement  to 
reduce  formaldehyde  emi.ssions  by  78 
])ercent  or  more  can  demon.strate  initial 
compliance  with  the  formaldehyde 
emission  limit  by  testing  for  Tl  1C 
instead  of  formaldehyde.  The  te.sting 
must  he  conducted  according  to  the 
requirements  in  Table  4  of  this  subpart. 
The  average  reduction  of  emissions  of 
TMC  determined  from  the  performance 
test  must  he  equal  to  or  greater  than  30 
pert;ent. 

(e)  The  initial  conqjliance 
demonstration  required  for  existing  non¬ 
emergency  4SLB  and  4SRB  stationary 
RICE  with  a  site  rating  of  more  than  500 
HP  located  at  an  area  source;  of  HAl’  that 
are  not  remote  .stationary  RICE  and  that 
are  oj)(;rated  more  than  24  hours  per 
calendar  year  must  he;  e:e)nelne:te;el 
ace:e)reling  to  the;  following  re;quire;me;nts: 

(1)  The;  e:e)mpliance;  ele;me)n.stratie)n 
nuKst  eionsist  e)f  at  le;a.st  thre;e;  test  runs. 

(2)  Each  le;st  rim  must  he;  eif  at  least 
15  minute  eluration,  e;xe:e;])t  that  e;ae;h 
t(;.st  e;onelue:te;el  using  the;  method  in 
a])])(;nelix  A  to  this  subpart  mu.st  e:e)nsi.st 
of  at  le;ast  erne  measnre;me;nt  e;ye:le;  anel 
inchiele  at  le;ast  2  minutes  eif  te;.st  elata 
])hase;  me;a.sure;me;nt. 

(3)  If  you  are  elememstrating 
e:ompliane:e;  with  the  CO  cone:entration 


or  CO  j;e;re:e;nt  reelue:tie)n  r(;qnire;me;nt, 
ye)u  must  measure;  (X)  emissiems  using 
one;  of  the;  (X)  mi;asureme;nt  metheiels 
s]K;e:ifie;el  in  Table  4  eif  this  suhparl,  or 
using  apj)e;nelix  A  te;  this  subpiirt. 

(4)  If  vein  are;  eiemein.strating 
e:e)mpliane;e;  with  the  3’llC  pe;re:ent 
r(;elue;lie)n  re;eiuirem(;nt,  yem  must 
me;asure;  THC  emissiems  using  Metheiel 
25A,  re;])e)rte;el  as  preipane,  eif  40  CFR 
])art  80,  appenelix  A. 

(5)  You  must  me;asure;  O2  using  one  of 
the;  O2  measurement  methoels  spe;e:ifii;el 
in  'fahle  4  eif  this  subpart. 

Measure;ments  te;  eletermine  O2 
e:eme:e;ntratie)n  must  he;  inaele  at  the  same 
lime  as  the  nu;asurements  for  (X)  or 
THC  e;one;entration. 

(8)  If  you  are  demonstrating 
e:e)mpliane:e  with  the  CO  eir  'I’HC  pere:e;nt 
r(;eluctiem  re;qnire;ment.  you  must 
me;asure;  CX)  eir  I'HC  eanissions  anel  O2 
emi.ssieins  simultane;ously  at  the  inle;t 
anel  outle;t  of  the  control  elevice. 

■  24.  Se;e:tion  83.8840  is  ame;neleel  by: 

■  a.  Revising  the  se;e:tie)n  he;aeling: 

■  h.  Revising  paragraph  (a): 

■  e:.  Aeleling  paragrajih  (e:):  anel 

■  el.  Re;vising  paragra])h  (f). 

The;  revisions  anel  aelelitiein  ri;ael  as 
tblleiws: 

§  63.6640  How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations,  operating  limitations,  and  other 
requirements? 

(a)  You  must  elememstrate  e:e)ntinuous 
e:ompliance  with  e;ae:h  emi.ssiem 
limitation,  eiperating  limitation,  anel 
either  re;e}uire;ments  in  Tal)le;s  la  anel  Ih, 
Tables  2a  anel  2l),  Table  2e;,  anel  Table 
2el  to  this  subpart  that  apply  tei  you 
ace;oreling  tei  metheiels  spe;cifie;el  in  Table 
8  to  this  subpart. 

***** 

(c)  The  annual  e:ompliance 
elemon.stration  re;quire;el  for  existing  nem- 
emergene:y  4SLB  anel  4SRB  stationary 
RICE  with  a  site  rating  of  more  than  500 
HP  loe:ate;el  at  an  area  .soure;e  of  HAP  that 
are  not  remeite;  statieinary  RICE  anel  that 
are;  e)i)e;rat(;el  more;  than  24  heinrs  pe;r 
e;ale;nelar  ye;ar  mn.st  he;  e;e)nelucte;el 
ae:e;oreling  to  the  following  re;quirements: 

(1)  The;  e:ompliane;e  ele;monstration 
must  e;onsist  of  at  le;ast  one;  test  run. 

(2)  Eae;h  t(;st  run  mn.st  he  of  at  le;ast 
15  minute  elnratiem,  e;xe:e;pt  that  e;ae:h 
test  e;onelne:teel  using  the;  nu;thoel  in 
a])])e;netix  A  to  this  suh|)art  mnsl  e;e)nsist 
eif  at  le;a.st  eine;  nu;a.snre;me;nt  e:ve:le;  anel 
inchiele  at  least  2  minuteis  of  te;st  elata 
pha.se;  me;asure;me;nt. 

(3)  If  you  are;  elememstrating 
compliance  with  the  (XI  e:e)ne;entration 
eir  CO  pe;re:ent  re;elne:tion  re;e]uire;nu;nt, 
you  must  meiasure;  CX)  emi.ssions  using 
one  of  the  (X)  me;asure;me;nt  methoels 


sj)e;e;ifie;el  in  Table  4  eif  this  subpart,  or 
using  ajipenelix  A  tei  this  subpart. 

(4)  If  yem  are;  elememstrating 
e:emq)liane:e;  with  the;  THC  pere.ent 
re;ehie;tie)n  re;e]uire;me;nt.  you  mu.st 
measure;  'I’HC  emissiems  using  Metheiel 
25A.  re;pe)rte;el  as  preipane,  eif  40  CFR 
pen  t  (iO.  appenelix  A. 

(5)  Yem  must  measure;  ()2  using  erne  eif 
the;  ()2  me;asure;me;nt  nu;thoels  spe;e;ifie;el 
in  Table  4  of  this  subpart. 

Me;asure;me;nt.s  to  ele;te;rmine  O2 
e;eme:e;ntratiein  mu.st  he  maele;  at  the  same 
time;  as  the;  me;a.sure;me;nt.s  for  CO  eir 
THC  ceme:e;ntratiem. 

(8)  If  yem  are;  elememstrating 
compliance  with  the  CO  or  THC  pe;rcent 
reelue:tiem  re;e|uire;ment,  yem  must 
measure  CO  or  THC  emissions  anel  O2 
emissions  sinuiltane;ou.sly  at  the  inlet 
anel  outlet  of  the  e.ontrol  ele;vie:e. 

(7)  If  the  results  of  the;  annual 
e;ompliance  ele;meinstration  show  that 
the;  emi.ssions  e;xe:i;eel  the;  levels 
.spe;cifieel  in  'Faille  8  of  this  sulijiart,  the; 
stationary  RICE  must  he  .shut  eleiwn  as 
soon  as  .safely  possilile,  anel  ajipreipriate 
e:e)rre;e:tive;  ae:tion  mu.st  he  take;n  (e.g.. 
re;pair.s,  e:ataly.st  e:le;aning.  e:atalv.st 
replae-.ement).  The;  stationary  RICE  must 
he  retesteel  within  7  elavs  eif  lie;ing 
reistiirteel  anel  the;  emissions  must  me;e;t 
the;  levels  .spe;cifie;el  in  Table  8  of  this 
snlipart.  If  the;  re;te;st  sheiws  that  the 
emissiems  e;emtinue;  to  e;xci;e;el  the; 
.spe;e;ifie;el  levels,  the  statieinary  RICE 
must  again  he  shut  eleiwn  as  seiem  as 
.safely  jieissihle.  anel  the;  statieinary  RICE 
may  neit  eiperate,  e;xe;ept  feir  purpeiseis  eif 
.startiqi  anel  testing,  until  the;  eiwner/ 
eqierateir  elemeinstrates  through  testing 
that  the  emissiems  elei  not  exce;eel  the 
le;ve;l.s  .specifieel  in  Table  8  of  this 
subpart. 

***** 

(f)  If  yem  eiwn  eir  eipeirate;  an 
emerge;ne:y  stationary  RICE,  yem  must 
eqierate  the;  e;mergene:y  statieinary  RICE 
acceireling  to  the;  re;eiuire;nu;nt.s  in 
paragraphs  (f](l)  thremgh  (4)  eif  this 
.see.tiein.  In  eireler  for  the;  engine;  to  he 
e.einsielereel  an  eme;rge;ne:y  statieinary 
RI("E  uneler  this  subpart,  any  o]ie;ratiem 
either  than  e;nu;rge;ne:v  eijieratiem. 
mainte;nane;e;  anel  testing,  enu;rge;ne:y 
elemanel  resjiemse,  anel  eijieiratiem  in  non- 
e;nu;rge;ne:y  situatiems  feir  50  hemrs  jier 
year,  as  ele.se:rihe;el  in  paragraphs  (0(1) 
thremgh  (4)  of  this  se;e;tiem.  is  preihiliiteel 
If  yem  elei  neit  eiperate;  the;  engine; 
ae;coreling  to  the;  re;eiuirenu;nts  in 
paragraphs  thremgh  (4)  eif  this 
.sectiein.  the;  engine;  will  neit  he; 
e:em.siele;reel  an  emergency  engine  uneler 
this  subpart  anel  must  me;e;t  all 
requirements  feir  nem-emergency 
engines. 
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(1)  There  is  no  time  limit  on  the  use 
of  emergenc:y  stationary  RICE  in 
(iinergeney  situations. 

(2}  You  may  operate  your  (miergcmcy 
.stationary  RICE  for  any  (:oml)ination  of 
the  purpo.ses  specified  in  paragraplis 
(ll(2)(i)  tlirough  (iii)  of  tliis  section  for  a 
maximum  of  100  liours  per  calendar 
yixir.  Any  operation  for  non-emergency 
situations  as  allowed  h\'  paragra])hs 
{fl(3l  and  (4}  of  this  section  counts  as 
|)art  of  the  100  hours  ])er  calendar  year 
allowed  hy  this  ])aragraj)h  (0(2). 

(i)  Emei-gency  stationarv  RICE  may  he 
operated  for  maintenance  cdiecks  and 
readiness  testing,  providiid  that  the  tests 
are  recommended  hy  federal,  state  or 
local  government,  the  manufacturer,  the 
vendor,  the  regional  transmission 
organization  or  eqiuvalent  balancing 
authority  and  transmission  oj)erator,  or 
the  insurance  company  associated  with 
the  engine.  The  owner  or  operator  mav 
petition  the  Administrator  for  ajjproval 
of  additional  hours  to  he  used  for 
maintenance  checks  and  readiness 
te.sting.  hut  a  petition  is  not  recjuired  if 
the  owner  or  operator  maintains  records 
indicating  that  federal,  state,  or  local 
.standards  require  maintenance  and 
te.sting  of  emergency  RK^E  heyond  100 
hours  j)er  calendar  year. 

(ii)  Emergency  stationary  RK'E  may  he 
operated  for  emergency  demand 
response  for  jjeriods  in  which  the 
Reliability  C.oordinator  under  the  North 
American  Electric  Reliability 
(k)rporation  (NER(i)  Reliability  Standard 
l!i()R-002-3,  Capacity  and  Energy 
Emergenci(!s  (incorporated  hy  rehjrence, 
see  §03.14),  or  other  authorized  entity 
as  determined  hy  the  Reliability 
('.oordinator,  has  declared  an  Energy 
Emergimcv  Alert  Level  2  as  defined  in 
the  NERC  Reliahility  Standard  EOR- 
002-3. 

(iii)  Emergency  stationarv  RICE  may 
he  operated  for  periods  where  there  is 
a  deviation  of  voltage  or  fniquency  t)f  5 
pcircent  or  greater  below  standard 
voltage  or  frecjuency. 

(3)  Emergency  stationarv  RICE  loc:ated 
at  major  sources  of  MAR  mav  he 
ojjerated  for  up  to  .10  hours  j)er  calendar 
year  in  non-emergencv  situations.  The 
.10  hours  of  oj)eration  in  non-emergency 
situations  are  counted  as  part  of  the  100 
hours  ])er  calendar  year  for  maintenance 
and  testing  and  emergency  demand 
re.sj)on.s(!  provided  in  paragrajih  (0(2)  of 
this  section.  The  .10  hours  per  year  for 
non-emergency  situations  cannot  he 
uscul  for  peak  shaving  or  non-emergencv 
demand  response,  or  to  generate  income 
for  a  facility  to  supjjly  power  to  an 
electric  grid  or  otherwi.se  sup])lv  power 
as  jiart  of  a  iinancial  arrangement  with 
another  entity. 


(4)  Emergency  stationarv  RICE  located 
at  area  sources  of  llAP  may  he  c)perated 
for  up  to  .10  hours  per  calendar  year  in 
non-emergency  situations,  'fhe  10  hours 
of  ojieration  in  non-emergency 
situations  are  counted  as  part  of  the  100 
hours  i)er  calendar  year  for  maintenance 
and  testing  and  emergency  demand 
respon.se  ])rovided  in  ])aragra|)h  (f)(2)  of 
this  .section.  Except  as  provided  in 
paragrajdis  (f)(4)(i)  and  (ii)  of  this 
section,  the  10  hours  per  year  for  non¬ 
emergency  situations  cannot  he  used  for 
peak  shaving  or  non-emergency  demand 
nisponse,  or  to  generate  income  for  a 
facility  to  an  electric  grid  or  otherwi.se 
supply  ])ower  as  ])art  of  a  financial 
arrangement  with  another  entity. 

(i)  Prior  to  May  3,  2014,  the  .10  hours 
per  year  for  non-emergency  situations 
c;an  he  used  for  peak  shaving  or  non- 
eiiKirgency  demand  nisponse  to  generate 
income  for  a  facility,  or  to  otherwi.se 
suj)j)ly  power  as  ])art  of  a  financial 
arrangement  with  another  entitv  if  the 
engiiKi  is  operattxl  as  part  of  a  i)eak 
shaving  (load  management  program) 
with  the  local  distribution  system 
operator  and  the  ])ower  is  provided  onlv 
to  the  facility  it.self  or  to  support  the 
local  distrihution  svstem. 

(ii)  The  10  hours  per  year  for  non¬ 
emergency  situations  can  he;  used  to 
supply  ])Ower  as  part  of  a  financial 
arrangement  with  another  entitv  if  all  of 
the  following  conditions  an;  met: 

(A)  'I'he  engine  is  disj)atched  by  the 
local  balancing  authority  or  local 
transmission  and  distribution  sy.stem 
operator. 

(H)  The  dispatch  is  intemhid  to 
mitigate  local  transmi.ssion  and/or 
distrihution  limitations  so  as  to  avert 
potential  voltage  collajj.se  or  line 
overloads  that  could  lead  to  the 
interru])tion  of  jiower  sup])ly  in  a  local 
area  or  region. 

(C)  The  dispatch  follows  reliability, 
emergenc:y  ojKiration  or  similar 
protocols  that  follow  specific  NERG, 
regional,  state,  jiuhlic  utility 
commi.ssion  or  local  standards  or 
guidelines. 

(D)  The  ])ower  is  provided  only  to  the 
facility  itself  or  to  .su])j)ort  the  local 
tran.smission  and  distribution  sy.stem. 

(E)  The  owner  or  operator  identifies 
and  records  the  entity  that  di.sj)atches 
the  engine  and  the  specific  NERC, 
regional,  state,  public  utility 
commi.ssion  or  local  .standards  or 
giddelines  that  are  luniig  followed  for 
dispatching  the  engine.  The  local 
balancing  authority  or  local 
transmission  and  distrihution  sy.stem 
o])erator  may  keep  these  records  on 
behalf  of  the  engine  owma-  or  operator. 
■  21.  Section  83. (>841  is  amended  hv 
adding  paragraph  (i)  to  read  as  follows: 


§63.6645  What  notifications  must  I  submit 
and  when? 

***** 

(i)  If  you  own  or  o])erate  an  existing 
non-emergency  (3  RICE  with  a  site 
rating  of  more  than  300  HP  located  at  an 
area  source  of  HAP  emissions  that  is 
certified  to  the  Tier  1  or  Tier  2  emission 
.standards  in  Table  1  of  40  CFR  80.112 
and  subject  to  an  enforceable  state  or 
local  standard  reejuiring  engine 
replacement  and  you  intend  to  meet 
management  practices  rather  than 
emission  limits,  as  specified  in 
§  83.8803(d),  you  mu.st  submit  a 
notification  hy  March  3.  2013,  stating 
that  you  intend  to  use  the  jnovision  in 
§  83.8803(d)  and  identifying  the  state  or 
local  regulation  that  the  engine  is 
subject  to. 

■  28.  Section  83.8810  is  amended  by 
adding  ])aragraph  (h)  to  reail  as  follows: 

§63.6650  What  reports  must  I  submit  and 
when? 

***** 

(h)  If  you  own  or  operate  an 
emergency  stationary  RICE  with  a  site 
rating  of  more  than  100  brake  HP  that 
o])erates  or  is  contractually  obligated  to 
he  available  for  more  than  11  hours  per 
calendar  year  for  the  purpo.ses  s])ecified 
in  §  83.8840(f)(2)(ii)  and  (iii)  or  that 
o])erates  for  the  purpose  si)ec:ified  in 

§  83.8840(n(4)(ii).  you  must  submit  an 
annual  re})ort  according  to  the 
reepurements  in  paragra])hs  (h)(1) 
through  (3)  of  this  section. 

(1)  The  report  must  contain  the 
following  information: 

(i)  Company  name  and  address  where 
the  engine  is  hK;ated. 

(ii)  Date  of  the  rejjort  and  beginning 
and  ending  dates  of  the  reporting 
period. 

(iii)  Engine  site  rating  and  model  year. 

(iv)  Latitude  and  longitude  of  the 
engine  in  decimal  degrees  reported  to 
the  fifth  decimal  place. 

(v)  Hours  o])erated  for  the  j>urpose.s 
specified  in  §  83.884()(f)(2)(ii)  and  (iii), 
including  the  date,  .start  time,  and  end 
time  for  (mgine  ojxM'ation  for  the 
j)urpo.se.s  specified  in  §  83.884()(f)(2)(ii) 
and  (iii). 

(vi)  Number  of  hours  the  engine  is 
contractually  obligated  to  he  available 
for  the  ])urposes  specified  in 

§  83.884()(0(2)(ii)  and  (iii). 

(vii)  Hours  sjjent  for  operation  for  the 
purj)ose  S])ec;ified  in  §  83.884()(f)(4)(ii), 
including  the  date,  start  time,  and  end 
time  for  engine  operation  for  the 
purposes  specified  in  §  83.884()(f)(4)(ii). 
The  report  must  akso  identify  the  entity 
that  dispatched  the  ejigine  and  the 
situation  that  nece.ssitated  the  dispatch 
of  the  engine. 
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(viii)  If  there  were  no  deviations  from 
the  fuel  requirements  in  ^03. (>004  that 
ajjply  to  the  engine  (if  any),  a  statement 
that  there  w(;re  no  dcnnations  from  the 
fuel  re(|nirements  (luring  the  rejiorting 
lieriod. 

(ix)  If  there  were  deviations  from  the 
fuel  retjuirements  in  §  {>3.(>(>()4  that 
a])])ly  to  tile  engine  (if  any),  information 
on  the  mnnher,  duration,  and  cause  of 
deviations,  and  the  corrective  action 
taken. 

(2)  'Fhe  first  annual  report  mn.st  cover 
the  calendar  year  2015  and  must  he 
suhmitted  no  later  than  March  31, 2010. 
Suhseciiient  annual  rejiorts  for  each 
calendar  year  must  he  suhmitted  no 
later  than  March  31  of  the  following 
calendar  year. 

(3)  The  annual  report  must  he 
suhmitted  electronically  using  the 
suhjiart  specific  reporting  form  in  the 
Compliance  and  Emissions  Data 
Rejiorting  Interface  (CEDRI)  that  is 
acce.ssed  through  EPA's  Central  Data 
Exchange  (CDX)  (www.apd.gov/cdx). 
Howex’er,  if  the  reporting  form  specific 
to  this  suhpart  is  not  available  in  CEDRI 
at  the  time  that  the  rejiort  is  diu!,  the 
written  report  must  he  suhmitted  to  the 
Admini.strator  at  the  appropriate 
address  listed  in  ^  03.1 3. 

■  27.  Section  03.0055  is  amended  hv 
revising  paragrajih  (f)  introductory  text 
to  read  as  follows: 

§63.6655  What  records  must  I  keep? 

***** 

(f)  If  you  own  or  ojierate  any  of  the 
stationary  RICE  in  jiaragrajihs  (f)(1) 
through  (2)  of  this  section,  you  must 
keeji  records  of  the  hours  of  o])eration 
of  the  engine  that  is  recorded  through 
the  non-re.settahle  hour  meter.  The 
owner  or  ojierator  must  document  how 
many  hours  are  sjient  for  emergency 
ojieration,  including  what  classified  the 
ojieration  as  emergency  and  how  many 
hours  are  spent  for  non-emergency 
operation.  If  the  engine  is  used  for  the 
purpo.ses  specified  in  §  (>3.(>(>4()(f)(2)(ii) 
or  (iii)  or  §  ()3.(>(>4()(f)(4)(ii),  the  owner  or 
operator  must  keep  records  of  the 
notification  of  the  emergency  situation, 
and  the  date,  start  time,  and  end  time  of 
engine  oi)eration  for  these  ])ur]3oses. 
***** 

■  28.  Section  (>3.(>(>75  is  amended  by: 

■  a.  Adding  in  alphabetical  order  the 
(kdinition  oi  Alaska  Hailhalt  Grid; 

■  h.  Adding  in  alphabetical  orchir  the 
definition  of  Backup  power  for 
renewable  energy; 

■  c.  Revising  the  definition  of 
Emergency  stationaiv  BIGE;  and 

■  d.  Adding  in  alphabetical  order  the 
definition  of  Beinote  stationary  BIGE. 

The  additions  and  revision  read  as 
follows. 


§  63.6675  What  definitions  apply  to  this 
subpart? 

***** 

Alaska  Bailbelt  Grid  means  the 
service  areas  of  the  six  regulated  public 
utilities  that  extend  from  Fairbanks  to 
Anchorage  and  the  Kenai  Peninsula. 
These  utilities  are  Colden  Valiev 
Electric  Association;  (]hugach  Electric 
As.sociation:  Matanuska  Electric 
Association;  Homer  Electric 
As.sociation;  Anchorage  Municijial  Eight 
&  Power;  and  the  (iity  of  Seward  Electric 
System. 

***** 

Backup  power  for  renewable  energy 
means  an  engine  that  provides  backup 
power  to  a  facility  that  generates 
electricity  from  renewable  energy 
resources,  as  that  term  is  defined  in 
Alaska  Statute  42.45.()45(1)(5) 
(incorporated  by  reference,  .see  §(>3.14). 
***** 

Emergency  stationaiY  BIGE  means  any 
.stationary  reciprocating  internal 
combu.stion  engine  that  meets  all  of  the 
criteria  in  paragrajihs  (1)  through  (3)  of 
this  definition.  All  emergency  stationary 
RICE  must  comply  with  the 
requirements  sjiecified  in  §  (>3.(>()4()(f)  in 
order  to  be  considered  emergenev 
stationarv  RICE.  If  the  engine  does  not 
comj)ly  with  the  requirements  .specified 
in  §  (>3.(>(>4()(f),  then  it  is  not  considered 
to  he  an  emergency  stationary  RK^E 
under  this  suhjiart. 

(1)  The  stationarv  RKiE  is  ojierated  to 
jirovide  electrical  jiower  or  mechanical 
work  during  an  emergenev  situation. 
Exanqiles  include  stationarv  RK^E  u.sed 
to  jiroduce  jiower  for  critical  networks 
or  equijmient  (including  jiower 
sujiiilied  to  portions  of  a  facility)  when 
electric  jiower  from  the  local  utility  (or 
the  normal  jiower  source,  if  the  facility 
runs  on  its  own  jiower  jiroduction)  is 
interrujited,  or  stationary  RICE  u.sed  to 
jiumji  water  in  the  case  of  fire  or  flood, 
etc. 

(2)  The  stationary  RICE  is  ojierated 
under  limited  circumstances  for 
situations  not  included  in  paragrajih  (1) 
of  this  definition,  as  sjiecified  in 
§(>3.(>(>4()(f). 

(3)  The  stationarv  RICE  ojierates  as 
jiart  of  a  financial  arrangement  with 
another  entity  in  situations  not  included 
in  jiaragrajih  (1)  of  this  definition  only 
as  allowed  in  §  (>3.(>(>4()(f)(2)(ii)  or  (iii) 
and  §  (>3.()(>4()(il(4)(i)  or  (ii). 
***** 

Bemote  stationaiv  BIGE  means 
stationary  RICE  meeting  any  of  the 
following  criteria; 

(1)  Stationary  RICE  located  in  an 
offshore  area  that  is  beyond  the  line  of 
ordinary  low  water  along  that  jiortion  of 
the  coa.st  of  the  United  States  that  is  in 


direct  contact  with  the  open  seas  and 
beyond  the  line  marking  the  seaward 
limit  of  inland  waters. 

(2)  Stationarv  RICE  located  on  a 
jiipeline  segment  that  meets  both  of  the 
criteria  in  jiaragrajihs  (2)(i)  and  (ii)  of 
this  definition. 

(i)  A  jiijieline  segment  with  10  or 
fewer  buildings  intended  for  human 
occujiancy  and  no  buildings  with  four 
or  more  stories  within  220  yards  (200 
meters)  on  either  side  of  the  centerline 
of  any  continuous  1-mile  (l.(> 
kilometers)  length  of  jiijieline.  Each 
.sejiarate  dwelling  unit  in  a  multijile 
dwelling  unit  building  is  counted  as  a 
sejiarate  building  intended  for  human 
occujiancy. 

(ii)  The  jiijieline  segment  does  not  lie 
within  100  yards  (91  meters)  of  either  a 
building  or  a  small,  well-defined 
outside  area  (such  as  a  jilayground. 
recreation  area,  outdoor  theater,  or  other 
jilace  of  jiuhlic  as.sembly)  that  is 
occujiiecl  hv  20  or  more  jiersons  on  at 
least  5  days  a  week  for  10  weeks  in  any 
12-month  jieriod.  'fhe  davs  and  weeks 
need  not  he  consecutive.  The  building 
or  area  is  considered  occujiied  for  a  full 
day  if  it  is  occiqiied  for  any  jiortion  of 
the  day. 

(iii)  For  jiurjioses  of  this  jiaragrajih 
(2).  the  term  jiijieline  .segment  means  all 
jiarts  of  those  jihvsical  facilities  through 
which  gas  moves  in  transjiortation, 
including  hut  not  limited  to  jiijie, 
valves,  and  other  ajijiurtenance  attached 
to  jiijie.  conijiressor  units,  metering 
.stations,  regulator  stations,  delivery 
stations,  holders,  and  fabricated 
assemblies.  Stationary  RICE  located 
within  50  yards  (4(>  meters)  of  the 
jiijieline  segment  jiroviding  jiower  for 
(Kjuijiment  on  a  jiijieline  segment  are 
jiart  of  the  jiipeline  segment. 
Transjiortation  of  gas  means  the 
gathering,  transmi.ssion,  or  distribution 
of  gas  by  jiijieline,  or  the  storage  of  gas. 

A  building  is  intended  for  human 
occujiancy  if  its  jirimary  use  is  for  a 
jiurjio.se  involving  the  jiresence  of 
humans. 

(3)  Stationary  RICE  that  are  not 
located  on  gas  jiijielines  and  that  have 
5  or  fewer  buildings  intended  for  human 
occujiancy  and  no  buildings  with  four 
or  more  stories  within  a  0.25  mile  radius 
around  the  engine.  A  building  is 
intended  for  human  occupancy  if  its 
jirimary  use  is  for  a  jiurjiose  involving 
the  jiresence  of  humans. 
***** 

■  29.  Tatile  lb  to  Sidijiart  ZZZZ  of  Part 
(>3  is  revi.sed  to  read  as  follows: 

As  stated  in  §§  (>3.(>(>()(),  (>3.(>(>()3. 
(>3.(>(>30  and  (>3.(>(>40,  vou  must  conijily 
with  the  following  ojierating  limitations 
for  existing,  new  and  reconstructed 
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4SRB  stationary  RICE  >500  HI’  located 
at  a  major  source  of  HAP  emi.ssions: 

Table  1b  to  Subpart  ZZZZ  of  Part  63— Operating  Limitations  for  Existing,  New,  and  Reconstructed  SI 
4SRB  Stationary  RICE  >500  HP  Located  at  a  Major  Source  of  HAP  Emissions 


For  each  .  .  . 


You  must  meet  the  following  operating  limitation,  except  during  periods 
of  startup  .  .  . 


1.  existing,  new  and  reconstructed  4SRB  stationary  RICE  >500  HP  lo¬ 
cated  at  a  major  source  of  HAP  emissions  complying  with  the  re¬ 
quirement  to  reduce  formaldehyde  emissions  by  76  percent  or  more 
(or  by  75  percent  or  more,  if  applicable)  and  using  NSCR;  or 

existing,  new  and  reconstructed  4SRB  stationary  RICE  >500  HP  lo¬ 
cated  at  a  major  source  of  HAP  emissions  complying  with  the  re¬ 
quirement  to  limit  the  concentration  of  formaldehyde  in  the  stationary 
RICE  exhaust  to  350  ppbvd  or  less  at  15  percent  and  using 
NSCR; 

2.  existing,  new  and  reconstructed  4SRB  stationary  RICE  >500  HP  lo¬ 
cated  at  a  major  source  of  HAP  emissions  complying  with  the  re¬ 
quirement  to  reduce  formaldehyde  emissions  by  76  percent  or  more 
(or  by  75  percent  or  more,  if  applicable)  and  not  using  NSCR;  or 

existing,  new  and  reconstructed  4SRB  stationary  RICE  >500  HP  lo¬ 
cated  at  a  major  source  of  HAP  emissions  complying  with  the  re¬ 
quirement  to  limit  the  concentration  of  formaldehyde  in  the  stationary 
RICE  exhaust  to  350  ppbvd  or  less  at  15  percent  O2  and  not  using 


a.  maintain  your  catalyst  so  that  the  pressure  drop  across  the  catalyst 
does  not  change  by  more  than  2  inches  of  water  at  100  percent  load 
plus  or  minus  10  percent  from  the  pressure  drop  across  the  catalyst 
measured  during  the  initial  performance  test;  and 

b.  maintain  the  temperature  of  your  stationary  RICE  exhaust  so  that 
the  catalyst  inlet  temperature  is  greater  than  or  equal  to  750  “F  and 
less  than  or  equal  to  1250  '^'FT 


Comply  with  any  operating  limitations  approved  by  the  Administrator. 


NSCR. 


’  Sources  can  petition  the  Administrator  pursuant  to  the  requirements  of  40  CFR  63.8(f)  for  a  different  temperature  range. 


■  30.  Table  2l)  to  Subpart  ZZZZ  of  Part 
63  is  revised  to  read  as  follows: 

As  stated  in  §§63.6600.  63.6601, 
63.1)603,  63.6630,  and  63.6640.  yon 
inn.st  eoinply  with  the  following 


ojierating  limitations  for  new  and 
reconstructed  2SLB  and  Cl  stationary 
RK'E  >500  HP  located  at  a  major  source 
of  HAP  emi.ssions;  new  and 


reconstructed  4SLB  stationary  RICE 
>250  HP  located  at  a  major  source  of 
HAP  emissions;  and  existing  C3 
.stationary  RICJ-]  >500  HP: 


Table  2b  to  Subpart  ZZZZ  of  Part  63— Operating  Limitations  for  New  and  Reconstructed  2SLB  and  Cl  Sta¬ 
tionary  RICE  >500  HP  Located  at  a  Major  Source  of  HAP  Emissions,  New  and  Reconstructed  4SLB 
Stationary  RICE  >250  HP  Located  at  a  Major  Source  of  HAP  Emissions,  Existing  Cl  Stationary  RICE 
>500  HP 


For  each  .  .  . 


You  must  meet  the  following  operating  limitation,  except  during  periods 
of  startup  .  .  . 


1.  New  and  reconstructed  2SLB  and  Cl  stationary  RICE  >500  HP  lo¬ 
cated  at  a  major  source  of  HAP  emissions  and  new  and  recon¬ 
structed  4SLB  stationary  RICE  >250  HP  located  at  a  major  source  of 
HAP  emissions  complying  with  the  requirement  to  reduce  CO  emis¬ 
sions  and  using  an  oxidation  catalyst:  and 

New  and  reconstructed  2SLB  and  Cl  stationary  RICE  >500  HP  located 
at  a  major  source  of  HAP  emissions  and  new  and  reconstructed 
4SLB  stationary  RICE  >250  HP  located  at  a  major  source  of  HAP 
emissions  complying  with  the  requirement  to  limit  the  concentration 
of  formaldehyde  in  the  stationary  RICE  exhaust  and  using  an  oxida¬ 
tion  catalyst. 

2.  Existing  Cl  stationary  RICE  >500  HP  complying  with  the  requirement 
to  limit  or  reduce  the  concentration  of  CO  in  the  stationary  RICE  ex¬ 
haust  and  using  an  oxidation  catalyst. 


3.  New  and  reconstructed  2SLB  and  Cl  stationary  RICE  >500  HP  lo¬ 
cated  at  a  major  source  of  HAP  emissions  and  new  and  recon¬ 
structed  4SLB  stationary  RICE  >250  HP  located  at  a  major  source  of 
HAP  emissions  complying  with  the  requirement  to  reduce  CO  emis¬ 
sions  and  not  using  an  oxidation  catalyst;  and 
New  and  reconstructed  2SLB  and  Cl  stationary  RICE  >500  HP  located 
at  a  major  source  of  HAP  emissions  and  new  and  reconstructed 
4SLB  stationary  RICE  >250  HP  located  at  a  major  source  of  HAP 
emissions  complying  with  the  requirement  to  limit  the  concentration 
of  formaldehyde  in  the  stationary  RICE  exhaust  and  not  using  an  oxi¬ 
dation  catalyst;  and 


a.  maintain  your  catalyst  so  that  the  pressure  drop  across  the  catalyst 
does  not  change  by  more  than  2  inches  of  water  at  100  percent  load 
plus  or  minus  10  percent  from  the  pressure  drop  across  the  catalyst 
that  was  measured  during  the  initial  performance  test;  and 

b.  maintain  the  temperature  of  your  stationary  RICE  exhaust  so  that 
the  catalyst  inlet  temperature  is  greater  than  or  equal  to  450  °F  and 
less  than  or  equal  to  1350  °F.’ 


a.  maintain  your  catalyst  so  that  the  pressure  drop  across  the  catalyst 
does  not  change  by  more  than  2  inches  of  water  from  the  pressure 
drop  across  the  catalyst  that  was  measured  during  the  initial  per¬ 
formance  test;  and 

b.  maintain  the  temperature  of  your  stationary  RICE  exhaust  so  that 
the  catalyst  inlet  temperature  is  greater  than  or  equal  to  450  °F  and 
less  than  or  equal  to  1350  “F.^ 

Comply  with  any  operating  limitations  approved  by  the  Administrator. 
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Table  2b  to  Subpart  ZZZZ  of  Part  63— Operating  Limitations  for  New  and  Reconstructed  2SLB  and  Cl  Sta¬ 
tionary  RICE  >500  HP  Located  at  a  Major  Source  of  HAP  Emissions,  New  and  Reconstructed  4SLB 
Stationary  RICE  >250  HP  Located  at  a  Major  Source  of  HAP  Emissions,  Existing  Cl  Stationary  RICE 


>500  HP — Continued 

For  each  .  .  . 

You  must  meet  the  following  operating  limitation,  except  during  periods 
of  startup  .  .  . 

existing  Cl  stationary  RICE  >500  HP  complying  with  the  requirement  to 
limit  or  reduce  the  concentration  of  CO  in  the  stationary  RICE  ex¬ 
haust  and  not  using  an  oxidation  catalyst. 

’  Sources  can  petition  the  Administrator  pursuant  to  the  requirements  of  40  CFR  63.8(f)  for  a  different  temperature  range. 


following  reriuirmiients  for  existing  emissions  and  existing  spark  ignition 

(:om])ression  ignition  stationary  RICE  stationary  RICE  <.'5()()  HP  located  at  a 
located  at  a  major  source  of  HAP  major  source  of  HAP  emissions: 


■  31 .  Table  2c  to  Subparl  ZZZZ  of  Part 
63  is  rmdsed  to  read  as  follows: 

As  slated  in  §§63.6600,  63.6602,  and 
63.6640,  you  must  com])ly  with  the 


Table  2c  to  Subpart  ZZZZ  of  Part  63— Reouirements  for  Existing  Compression  Ignition  Stationary  RICE 
Located  at  a  Major  Source  of  HAP  Emissions  and  Existing  Spark  Ignition  Stationary  RICE  >500  HP  Lo¬ 
cated  AT  A  Major  Source  of  HAP  Emissions 


For  each  .  .  . 


You  must  meet  the  following  requirement,  ex¬ 
cept  during  periods  of  startup  .  .  . 


During  periods  of  startup  you  must  .  .  . 


1.  Emergency  stationary  Cl  RICE  and  black 
start  stationary  Cl  RICE  T 


2.  Non-Emergency,  non-black  start  stationary 
Cl  RICE  <100  HP. 


3.  Non-Emergency,  non-black  start  Cl  sta¬ 
tionary  RICE  100<HP<300  HP. 

4.  Non-Emergency,  non-black  start  Cl  sta¬ 
tionary  RICE  300>HP<500. 


5.  Non-Emergency,  non-black  start  stationary 
Cl  RICE  >500  HP. 


a.  Change  oil  and  filter  every  500  hours  of  op¬ 
eration  or  annually,  whichever  comes  first.^ 

b.  Inspect  air  cleaner  every  1,000  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary; 

c.  Inspect  all  hoses  and  belts  every  500  hours 
of  operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary.^ 

a.  Change  oil  and  filter  every  1,000  hours  of 

operation  or  annually,  whichever  comes 

first.2 

b.  Inspect  air  cleaner  every  1,000  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary; 

c.  Inspect  all  hoses  and  belts  every  500  hours 
of  operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary.^ 

Limit  concentration  of  CO  in  the  stationary 
RICE  exhaust  to  230  ppmvd  or  less  at  15 
percent  O^. 

a.  Limit  concentration  of  CO  in  the  stationary 
RICE  exhaust  to  49  ppmvd  or  less  at  15 
percent  O2;  or 

b.  Reduce  CO  emissions  by  70  percent  or 
more. 

a.  Limit  concentration  of  CO  in  fhe  stationary 
RICE  exhaust  to  23  ppmvd  or  less  at  15 
percent  O2;  or 

b.  Reduce  CO  emissions  by  70  percent  or 
more. 


Minimize  the  engine’s  time  spent  at  idle  and 
minimize  the  engine’s  startup  time  at  start¬ 
up  to  a  period  needed  for  appropriate  and 
safe  loading  of  the  engine,  not  to  exceed 
30  minutes,  after  which  time  the  non-startup 
emission  limitations  apply.^ 


6.  Emergency  stationary  SI  RICE  and  black 
start  stationary  SI  RICE.’ 


7.  Non-Emergency,  non-black  start  stationary 
SI  RICE  <100  HP  that  are  not  2SLB  sta¬ 
tionary  RICE. 


a.  Change  oil  and  filter  every  500  hours  of  op¬ 
eration  or  annually,  whichever  comes  first;^ 

b.  Inspect  spark  plugs  every  1,000  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary; 

c.  Inspect  all  hoses  and  belts  every  500  hours 
of  operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary.^ 

a.  Change  oil  and  filter  every  1,440  hours  of 

operation  or  annually,  whichever  comes 

first;2 

b.  Inspect  spark  plugs  every  1,440  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary; 

c.  Inspect  all  hoses  and  belts  every  1,440 
hours  of  operation  or  annually,  whichever 
comes  first,  and  replace  as  necessary.^ 
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Table  2c  to  Subpart  ZZZZ  of  Part  63— Reouirements  for  Existing  Compression  Ignition  Stationary  RICE 
Located  at  a  Major  Source  of  HAP  Emissions  and  Existing  Spark  Ignition  Stationary  RICE  >500  HP  Lo¬ 
cated  AT  A  Major  Source  of  HAP  Emissions— Continued 


For  each  .  .  . 

You  must  meet  the  following  requirement,  ex¬ 
cept  during  periods  of  startup  .  .  . 

During  periods  of  startup  you  must  .  .  . 

8.  Non-Emergency,  non-black  start  2SLB  sta¬ 
tionary  SI  RICE  <100  HP. 

9.  Non-emergency,  non-black  start  2SLB  sta¬ 
tionary  RICE  100<HP<500. 

10.  Non-emergency,  non-black  start  4SLB  sta¬ 
tionary  RICE  100<HP<500. 

11.  Non-emergency,  non-black  start  4SRB  sta¬ 
tionary  RICE  100<HP<500. 

12.  Non-emergency,  non-black  start  stationary 
RICE  100<HP<500  which  combusts  landfill  or 
digester  gas  equivalent  to  10  percent  or  more 
of  the  gross  heat  input  on  an  annual  basis. 

a.  Change  oil  and  filter  every  4,320  hours  of 
operation  or  annually,  whichever  comes 
first;2 

b.  Inspect  spark  plugs  every  4,320  hours  of 
operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary; 

c.  Inspect  all  hoses  and  belts  every  4,320 
hours  of  operation  or  annually,  whichever 
comes  first,  and  replace  as  necessary.^ 

Limit  concentration  of  CO  in  the  stationary 
RICE  exhaust  to  225  ppmvd  or  less  at  15 
percent  Oj 

Limit  concentration  of  CO  in  the  stationary 
RICE  exhaust  to  47  ppmvd  or  less  at  15 
percent  0:. 

Limit  concentration  of  formaldehyde  in  the 
stationary  RICE  exhaust  to  10.3  ppmvd  or 
less  at  1 5  percent  O,. 

Limit  concentration  of  CO  in  the  stationary 
RICE  exhaust  to  177  ppmvd  or  less  at  15 
percent  O2. 

’  If  an  emergency  engine  is  operating  during  an  emergency  and  it  is  not  possible  to  shut  down  the  engine  in  order  to  perform  the  work  practice 
requirements  on  the  schedule  required  in  Table  2c  of  this  subpart,  or  if  performing  the  work  practice  on  the  required  schedule  would  otherwise 
pose  an  unacceptable  risk  under  federal,  state,  or  local  law,  the  work  practice  can  be  delayed  until  the  emergency  is  over  or  the  unacceptable 
risk  under  federal,  state,  or  local  law  has  abated.  The  work  practice  should  be  performed  as  soon  as  practicable  after  the  emergency  has  ended 
or  the  unacceptable  risk  under  federal,  state,  or  local  law  has  abated.  Sources  must  report  any  failure  to  perform  the  work  practice  on  the  sched¬ 
ule  required  and  the  federal,  state  or  local  law  under  which  the  risk  was  deemed  unacceptable. 

2  Sources  have  the  option  to  utilize  an  oil  analysis  program  as  described  in  §63.6625(i)  or  (j)  in  order  to  extend  the  specified  oil  change  re¬ 
quirement  in  Table  2c  of  this  subpart. 

3  Sources  can  petition  the  Administrator  pursuant  to  the  requirements  of  40  CFR  63.6(g)  for  alternative  work  practices. 


■  32.  Table  2(1  to  Sul)i)art  ZZZZ  of  l^irt  A.s  stated  in  63.()(i03  and  63.()640.  RILL  locattid  at  area  sources  of  1 1 AP 

63  is  Hivised  to  nsad  as  lollows:  you  luust  comply  with  the  following  emissions: 

r(!(iuiremenls  lor  (;xi.stiug  stationary 

Table  2d  to  Subpart  ZZZZ  of  Part  63— Requirements  for  Existing  Stationary  RICE  Located  at  Area 

Sources  of  hap  Emissions 


For  each  .  .  . 

You  must  meet  the  following  requirement,  ex¬ 
cept  during  periods  of  startup  .  .  . 

During  periods  of  startup  you  must  .  .  . 

1.  Non-Emergency,  non-black  start  Cl  sta¬ 
tionary  RICE  <300  HP. 

a.  Change  oil  and  filter  every  1,000  hours  of 
operation  or  annually,  whichever  comes 
first;’ 

b.  Inspect  air  cleaner  every  1,000  hours  of 
operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary; 

c.  Inspect  all  hoses  and  belts  every  500  hours 
of  operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary. 

Minimize  the  engine’s  time  spent  at  idle  and 
minimize  the  engine’s  startup  time  at  start¬ 
up  to  a  period  needed  for  appropriate  and 
safe  loading  of  the  engine,  not  to  exceed 
30  minutes,  after  which  time  the  non-startup 
emission  limitations  apply. 

2.  Non-Emergency,  non-black  start  Cl  sta¬ 
tionary  RICE  300<HP<500. 

a.  Limit  concentration  of  CO  in  the  stationary 
RICE  exhaust  to  49  ppmvd  at  15  percent 
O2;  or 

b.  Reduce  CO  emissions  by  70  percent  or 
more. 

3.  Non-Emergency,  non-black  start  Cl  sta¬ 
tionary  RICE  >500  HP. 

a.  Limit  concentration  of  CO  in  the  stationary 
RICE  exhaust  to  23  ppmvd  at  15  percent 
O2;  or 

b.  Reduce  CO  emissions  by  70  percent  or 
more. 

4.  Emergency  stationary  Cl  RICE  and  black 
start  stationary  Cl  RICE.2 

a.  Change  oil  and  filter  every  500  hours  of  op¬ 
eration  or  annually,  whichever  comes  first;’ 

b.  Inspect  air  cleaner  every  1,000  hours  of 
operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary;  and 
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Table  2d  to  Subpart  ZZZZ  of  Part  63 — Reouirements  for  Existing  Stationary  RICE  Located  at  Area 

Sources  of  HAP  Emissions— Continued 


5.  Emergency  stationary  SI  RICE;  black  start 
stationary  SI  RICE;  non-emergency,  non¬ 
black  start  4SLB  stationary  RICE  >500  FIP 
that  operate  24  hours  or  less  per  calendar 
year;  non-emergency,  non-black  start  4SRB 
stationary  RICE  >500  HP  that  operate  24 
hours  or  less  per  calendar  year.^ 

6.  Non-emergency,  non-black  start  2SLB  sta¬ 
tionary  RICE. 


7.  Non-emergency,  non-black  start  4SLB  sta¬ 
tionary  RICE  <500  HP. 


8.  Non-emergency,  non-black  start  4SLB  re¬ 
mote  stationary  RICE  >500  HP. 


9.  Non-emergency,  non-black  start  4SLB  sta¬ 
tionary  RICE  >500  HP  that  are  not  remote 
stationary  RICE  and  that  operate  more  than 
24  hours  per  calendar  year. 

10.  Non-emergency,  non-black  start  4SRB  sta¬ 
tionary  RICE  <500  HP. 


11.  Non-emergency,  non-black  start  4SRB  re¬ 
mote  stationary  RICE  >500  HP. 


12.  Non-emergency,  non-black  start  4SRB  sta¬ 
tionary  RICE  >500  HP  that  are  not  remote 
stationary  RICE  and  that  operate  more  than 
24  hours  per  calendar  year. 


You  must  meet  the  following  requirement,  ex¬ 
cept  during  periods  of  startup  .  .  . 


c.  Inspect  all  hoses  and  belts  every  500  hours 
of  operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary. 

a.  Change  oil  and  filter  every  500  hours  of  op¬ 
eration  or  annually,  whichever  comes  first;’; 

b.  Inspect  spark  plugs  every  1,000  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary;  and 

c.  Inspect  all  hoses  and  belts  every  500  hours 
of  operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary. 

a.  Change  oil  and  filter  every  4,320  hours  of 

operation  or  annually,  whichever  comes 

first;’ 

b.  Inspect  spark  plugs  every  4,320  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary;  and 

c.  Inspect  all  hoses  and  belts  every  4,320 
hours  of  operation  or  annually,  whichever 
comes  first,  and  replace  as  necessary. 

a.  Change  oil  and  filter  every  1,440  hours  of 

operation  or  annually,  whichever  comes 

first;’ 

b.  Inspect  spark  plugs  every  1,440  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary;  and 

c.  Inspect  all  hoses  and  belts  every  1,440 
hours  of  operation  or  annually,  whichever 
comes  first,  and  replace  as  necessary. 

a.  Change  oil  and  filter  every  2,160  hours  of 

operation  or  annually,  whichever  comes 

first;’ 

b.  Inspect  spark  plugs  every  2,160  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary;  and 

c.  Inspect  all  hoses  and  belts  every  2,160 
hours  of  operation  or  annually,  whichever 
comes  first,  and  replace  as  necessary. 

Install  an  oxidation  catalyst  to  reduce  HAP 
emissions  from  the  stationary  RICE. 


a.  Change  oil  and  filter  every  1,440  hours  of 

operation  or  annually,  whichever  comes 

first;’ 

b.  Inspect  spark  plugs  every  1,440  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary;  and 

c.  Inspect  all  hoses  and  belts  every  1,440 
hours  of  operation  or  annually,  whichever 
comes  first,  and  replace  as  necessary. 

a.  Change  oil  and  filter  every  2,160  hours  of 

operation  or  annually,  whichever  comes 

first;’ 

b.  Inspect  spark  plugs  every  2,160  hours  of 

operation  or  annually,  whichever  comes 

first,  and  replace  as  necessary;  and 

c.  Inspect  all  hoses  and  belts  every  2,160 
hours  of  operation  or  annually,  whichever 
comes  first,  and  replace  as  necessary. 

Install  NSCR  to  reduce  HAP  emissions  from 
the  stationary  RICE. 


During  periods  of  startup  you  must 
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Table  2d  to  Subpart  ZZZZ  of  Part  63— Requirements  for  Existing  Stationary  RICE  Located  at  Area 

Sources  of  HAP  Emissions— Continued 


For  each  .  .  . 

You  must  meet  the  following  requirement,  ex¬ 
cept  during  periods  of  startup  .  ,  . 

During  periods  of  startup  you  must  .  .  . 

13.  Non-emergency,  non-black  start  stationary 
RICE  which  combusts  landfill  or  digester  gas 
equivalent  to  10  percent  or  more  of  the  gross 
heat  input  on  an  annual  basis. 

a.  Change  oil  and  filter  every  1,440  hours  of 
operation  or  annually,  whichever  comes 
first;’ 

b.  Inspect  spark  plugs  every  1,440  hours  of 
operation  or  annually,  whichever  comes 
first,  and  replace  as  necessary;  and 

c.  Inspect  all  hoses  and  belts  every  1,440 
hours  of  operation  or  annually,  whichever 
comes  first,  and  replace  as  necessary. 

’  Sources  have  the  option  to  utilize  an  oil  analysis  program  as  described  in  §  63.6625(i)  or  (j)  in  order  to  extend  the  specified  oil  change  re¬ 
quirement  in  Table  2d  of  this  subpart. 

2  If  an  emergency  engine  is  operating  during  an  emergency  and  it  is  not  possible  to  shut  down  the  engine  in  order  to  perform  the  management 
practice  requirements  on  the  schedule  required  in  Table  2d  of  this  subpart,  or  if  performing  the  management  practice  on  the  required  schedule 
would  othenwise  pose  an  unacceptable  risk  under  federal,  state,  or  local  law,  the  management  practice  can  be  delayed  until  the  emergency  is 
over  or  the  unacceptable  risk  under  federal,  state,  or  local  law  has  abated.  The  management  practice  should  be  performed  as  soon  as  prac¬ 
ticable  after  the  emergency  has  ended  or  the  unacceptable  risk  under  federal,  state,  or  local  law  has  abated.  Sources  must  report  any  failure  to 
perform  the  management  practice  on  the  schedule  required  and  the  federal,  state  or  local  law  under  which  the  risk  was  deemed  unacceptable. 

■  33.  Table  3  to  Subparf  ZZZZ  of  Part  As  stated  in  §§  (i3.()(il5  and  (>3.()(i2(),  sul)se(|nent  performance  te.st 

83  is  nn'ised  to  read  as  follows:  yon  must  comply  with  the  following  rerpiirements: 

Table  3  to  Subpart  ZZZZ  of  Part  63— Subsequent  Performance  Tests 


For  each  .  .  .  Complying  with  the  requirement  to  .  .  . 

1.  New  or  reconstructed  2SLB  stationary  RICE  Reduce  CO  emissions  and  not  using  a  OEMS 
>500  HP  located  at  major  sources;  new  or 

reconstructed  4SLB  stationary  RICE  >250  HP 
located  at  major  sources;  and  new  or  recon¬ 
structed  Cl  stationary  RICE  >500  HP  located 
at  major  sources. 

2.  4SRB  stationary  RICE  >5,000  HP  located  at  Reduce  formaldehyde  emissions . 

major  sources. 

3.  Stationary  RICE  >500  HP  located  at  major  Limit  the  concentration  of  formaldehyde  in  the 
sources  and  new  or  reconstructed  4SLB  sta-  stationary  RICE  exhaust. 

tionary  RICE  250<HP<500  located  at  major 
sources. 

4.  Existing  non-emergency,  non-black  start  Cl  Limit  or  reduce  CO  emissions  and  not  using  a 
stationary  RICE  >500  HP  that  are  not  limited  CEMS. 

use  stationary  RICE. 

5.  Existing  non-emergency,  non-black  start  Cl  Limit  or  reduce  CO  emissions  and  not  using  a 
stationary  RICE  >500  HP  that  are  limited  use  CEMS. 

stationary  RICE. 


You  must  .  .  . 

Conduct  subsequent  performance  tests  semi¬ 
annually.’ 


Conduct  subsequent  performance  tests  semi¬ 
annually.’ 

Conduct  subsequent  performance  tests  semi¬ 
annually.’ 


Conduct  subsequent  performance  tests  every 
8,760  hours  or  3  years,  whichever  comes 
first. 

Conduct  subsequent  performance  tests  every 
8,760  hours  or  5  years,  whichever  comes 
first. 


’  After  you  have  demonstrated  compliance  for  two  consecutive  tests,  you  may  reduce  the  frequency  of  subsequent  performance  tests  to  annu¬ 
ally.  If  the  results  of  any  subsequent  annual  performance  test  indicate  the  stationary  RICE  is  not  in  compliance  with  the  CO  or  formaldehyde 
emission  limitation,  or  you  deviate  from  any  of  your  operating  limitations,  you  must  resume  semiannual  performance  tests. 


■  34.  Table  4  to  Siibpart  ZZZZ  of  Part  As  .stated  in  63.8610,  83.881 1 ,  requirements  for  performance  tests  for 

83  is  revised  to  read  as  follows;  83.8812,  83.8820,  and  83.8840,  you  .stationary  RICE: 

must  com])ly  with  the  following 


Table  4  to  Subpart  ZZZZ  of  Part  63.  Requirements  for  Performance  Tests 


For  each  .  .  . 

Complying  with 
the  requirement 
to  .  .  . 

You  must  .  .  . 

Using  .  .  . 

According  to  the  following 
requirements  .  .  . 

1.  2SLB,  4SLB, 
and  Cl  sta¬ 
tionary  RICE. 

a.  reduce  CO 
emissions. 

i.  Measure  the  Oj  at  the  inlet  and 
outlet  of  the  control  device; 
and 

ii.  Measure  the  CO  at  the  inlet 
and  the  outlet  of  the  control 
device. 

(1)  Method  3  or  3A  or  3B  of  40 
CFR  part  60,  appendix  A,  or 
ASTM  Method  D6522-00  (Re¬ 
approved  2005). 

(1)  ASTM  D6522-00  (Re¬ 
approved  2005)-'''‘-  or  Method 
10  of  40  CFR  part  60,  appen¬ 
dix  A. 

(a)  Measurements  to  determine 
O2  must  be  made  at  the  same 
time  as  the  measurements  for 
CO  concentration. 

(a)  The  CO  concentration  must 
be  at  15  percent  O2,  dry  basis. 
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Table  4  to  Subpart  ZZZZ  of  Part  63.  Requirements  for  Performance  Tests— Continued 


For  each  .  .  . 


2.  4SRB  sta¬ 
tionary  RICE. 


3.  Stationary 
RICE. 


Complying  with 
the  requirement 
to  .  .  . 

You  must  .  .  . 

Using  .  .  . 

a.  reduce  form- 

i.  Select  the  sampling  port  loca- 

(1)  Method  1  or  1 A  of  40  CFR 

aldehyde 

tion  and  the  number  of  tra- 

part  60,  appendix  A 

emissions. 

verse  points;  and 

§63.7(d)(1)(i). 

ii.  Measure  O2  at  the  inlet  and 

(1)  Method  3  or  3A  or  3B  of  40 

outlet  of  the  control  device; 

CFR  part  60,  appendix  A,  or 

and 

ASTM  Method  D6522-00  (Re¬ 
approved  2005).'* 

iii.  Measure  moisture  content  at 

(1)  Method  4  of  40  CFR  part  60, 

the  inlet  and  outlet  of  the  con- 

appendix  A,  or  Test  Method 

trol  device;  and 

320  of  40  CFR  part  63,  appen¬ 
dix  A,  or  ASTM  D  6348-03.^ 

iv.  If  demonstrating  compliance 

(1)  Method  320  or  323  of  40 

with  the  formaldehyde  percent 

CFR  part  63,  appendix  A;  or 

reduction  requirement,  meas- 

ASTM  D6348-03,®  provided  in 

ure  formaldehyde  at  the  inlet 

ASTM  D6348-03  Annex  A5 

and  the  outlet  of  the  control 

(Analyte  Spiking  Technique), 

device. 

the  percent  R  must  be  greater 
than  or  equal  to  70  and  less 
than  or  equal  to  130. 

V.  If  demonstrating  compliance 

(1)  Method  25A,  reported  as  pro- 

with  the  THC  percent  reduction 

pane,  of  40  CFR  part  60,  ap- 

requirement,  measure  THC  at 
the  inlet  and  the  outlet  of  the 
control  device. 

pendix  A. 

a.  limit  the  con- 

i.  Select  the  sampling  port  loca- 

(1)  Method  1  or  1 A  of  40  CFR 

centration  of 

tion  and  the  number  of  tra- 

part  60,  appendix  A 

formaldehyde 
or  CO  in  the 
stationary 

verse  points;  and 

§63.7(d)(1)(i). 

RICE  exhaust. 

ii.  Determine  the  O2  concentre- 

(1)  Method  3  or  3A  or  3B  of  40 

tion  of  the  stationary  RICE  ex- 

CFR  part  60,  appendix  A,  or 

haust  at  the  sampling  port  lo- 

ASTM  Method  D6522-00  (Re- 

cation;  and 

approved  2005).^ 

iii.  Measure  moisture  content  of 

(1)  Method  4  of  40  CFR  part  60, 

the  stationary  RICE  exhaust  at 

appendix  A,  or  Test  Method 

the  sampling  port  location;  and 

320  of  40  CFR  part  63,  appen¬ 
dix  A,  or  ASTM  D  6348-03.« 

iv.  Measure  formaldehyde  at  the 

(1)  Method  320  or  323  of  40 

exhaust  of  the  stationary  RICE; 

CFR  part  63,  appendix  A;  or 

or 

ASTM  D6348-03,®  provided  in 
ASTM  D6348-03  Annex  A5 
(Analyte  Spiking  Technique), 
the  percent  R  must  be  greater 
than  or  equal  to  70  and  less 
than  or  equal  to  130. 

V.  measure  CO  at  the  exhaust  of 

(1)  Method  10  of  40  CFR  part 

the  stationary  RICE. 

60,  appendix  A,  ASTM  Method 
D6522-00  (2005),^' ‘  Method 
320  of  40  CFR  part  63,  appen¬ 
dix  A,  or  ASTM  06348-03.^ 

According  to  the  following 
requirements  .  .  . 


(a)  sampling  sites  must  be  lo¬ 
cated  at  the  inlet  and  outlet  of 
the  control  device. 

(a)  measurements  to  determine 
O2  concentration  must  be 
made  at  the  same  time  as  the 
measurements  for  formalde¬ 
hyde  or  THC  concentration. 

(a)  measurements  to  determine 
moisture  content  must  be 
made  at  the  same  time  and  lo¬ 
cation  as  the  measurements 
for  formaldehyde  or  THC  con¬ 
centration. 

(a)  formaldehyde  concentration 
must  be  at  15  percent  O2,  dry 
basis.  Results  of  this  test  con¬ 
sist  of  the  average  of  the  three 
1-hour  or  longer  runs. 


(a)  THC  concentration  must  be  at 
15  percent  O2,  dry  basis.  Re¬ 
sults  of  this  test  consist  of  the 
average  of  the  three  1-hour  or 
longer  runs. 

(a)  if  using  a  control  device,  the 
sampling  site  must  be  located 
at  the  outlet  of  the  control  de¬ 
vice. 


(a)  measurements  to  determine 
O2  concentration  must  be 
made  at  the  same  time  and  lo¬ 
cation  as  the  measurements 
for  formaldehyde  or  CO  con¬ 
centration. 

(a)  measurements  to  determine 
moisture  content  must  be 
made  at  the  same  time  and  lo¬ 
cation  as  the  measurements 
for  formaldehyde  or  CO  con¬ 
centration. 

(a)  Formaldehyde  concentration 
must  be  at  15  percent  O2,  dry 
basis.  Results  of  this  test  con¬ 
sist  of  the  average  of  the  three 
1-hour  or  longer  runs. 


(a)  CO  concentration  must  be  at 
15  percent  O2,  dry  basis.  Re¬ 
sults  of  this  test  consist  of  the 
average  of  the  three  1-hour  or 
longer  runs. 


^Incorporated  by  reference,  see  40  CFR  63.14.  You  may  also  obtain  copies  from  University  Microfilms  International,  300  No.dh  Zeeb  Road, 
Ann  Arbor,  Ml  48106. 

t>You  may  also  use  Method  320  of  40  CFR  part  63,  appendix  A,  or  ASTM  D6348-03. 

'=ASTM-D6522-00  (2005)  may  be  used  to  test  both  Cl  and  SI  stationary  RICE. 


■  35.  Table  5  to  Siibjiart  ZZZZ  of  Part 
63  is  revised  to  read  as  follows: 


As  stated  in  §^63.6612,  63.6625  and  the  eini.ssion  and  operating  limitations 
63.6630,  you  must  initially  (;oni])ly  with  as  rerjuired  hy  the  following: 
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Table  5  to  Subpart  ZZZZ  of  Part  63— Initial  Compliance  With  Emission  Limitations,  Operating  Limitations, 

AND  Other  Requirements 


For  each  . 


1.  New  or  reconstructed  non-emergency  2SLB 
stationary  RICE  >500  HP  located  at  a  major 
source  of  HAP,  new  or  reconstructed  non¬ 
emergency  4SLB  stationary  RICE  >250  HP 
located  at  a  major  source  of  HAP,  non-emer¬ 
gency  stationary  Cl  RICE  >500  HP  located  at 
a  major  source  of  HAP,  and  existing  non¬ 
emergency  stationary  Cl  RICE  >500  HP  lo¬ 
cated  at  an  area  source  of  HAP. 

2.  Non-emergency  stafionary  Cl  RICE  >500  HP 
located  at  a  major  source  of  HAP,  and  exist¬ 
ing  non-emergency  stationary  Cl  RICE  >500 
HP  located  at  an  area  source  of  HAP. 


Complying  with  the  requirement  to 


You  have  demonstrated  initial  compliance  if 


a.  Reduce  CO  emissions  and  using  oxidation 
catalyst,  and  using  a  CPMS. 


3.  New  or  reconstructed  non-emergency  2SLB 
stationary  RICE  >500  HP  located  at  a  major 
source  of  HAP,  new  or  reconstructed  non¬ 
emergency  4SLB  stationary  RICE  >250  HP 
located  at  a  major  source  of  HAP,  non-emer¬ 
gency  stationary  Cl  RICE  >500  HP  located  at 
a  major  source  of  HAP,  and  existing  non¬ 
emergency  stationary  Cl  RICE  >500  HP  lo¬ 
cated  at  an  area  source  of  HAP. 


4.  Non-emergency  stafionary  Cl  RICE  >500  HP 
located  at  a  major  source  of  HAP,  and  exist¬ 
ing  non-emergency  stationary  Cl  RICE  >500 
HP  located  at  an  area  source  of  HAP. 


5.  New  or  reconstructed  non-emergency  2SLB 
stationary  RICE  >500  HP  located  at  a  major 
source  of  HAP,  new  or  reconstructed  non¬ 
emergency  4SLB  stationary  RICE  >250  HP 
located  at  a  major  source  of  HAP,  non-emer¬ 
gency  stationary  Cl  RICE  >500  HP  located  at 
a  major  source  of  HAP,  and  existing  non¬ 
emergency  stationary  Cl  RICE  >500  HP  lo¬ 
cated  at  an  area  source  of  HAP. 


6.  Non-emergency  stationary  Cl  RICE  >500  HP 
located  at  a  major  source  of  HAP,  and  exist¬ 
ing  non-emergency  stationary  Cl  RICE  >500 
HP  located  at  an  area  source  of  HAP. 


a.  Limit  the  concentration  of  CO,  using  oxida¬ 
tion  catalyst,  and  using  a  CPMS. 


a.  Reduce  CO  emissions  and  not  using  oxida¬ 
tion  catalyst. 


a.  Limit  the  concentration  of  CO,  and  not 
using  oxidation  catalyst. 


a.  Reduce  CO  emissions,  and  using  a  OEMS 


a.  Limit  the  concentration  of  CO,  and  using  a 
OEMS. 


The  average  reduction  of  emissions  of  CO 
determined  from  the  initial  performance  test 
achieves  the  required  CO  percent  reduc¬ 
tion;  and 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  catalyst  inlet  temperature  according 
to  the  requirements  in  §  63.6625(b);  and 

iii.  You  have  recorded  the  catalyst  pressure 
drop  and  catalyst  inlet  temperature  during 
the  initial  performance  test. 

i.  The  average  CO  concentration  determined 
from  the  initial  performance  test  is  less  than 
or  equal  to  the  CO  emission  limitation;  and 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  catalyst  inlet  temperature  according 
to  the  requirements  in  §  63.6625(b);  and 

.  You  have  recorded  the  catalyst  pressure 
drop  and  catalyst  inlet  temperature  during 
the  initial  performance  test. 

i.  The  average  reduction  of  emissions  of  CO 
determined  from  the  initial  performance  test 
achieves  the  required  CO  percent  reduc¬ 
tion;  and 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  operating  parameters  approved  by 
the  Administrator  (if  any)  according  to  the 
requirements  in  §  63.6625(b);  and 

iii.  You  have  recorded  the  approved  operating 
parameters  (if  any)  during  the  initial  per¬ 
formance  test. 

i.  The  average  CO  concentration  determined 
from  the  initial  performance  test  is  less  than 
or  equal  to  the  CO  emission  limitation;  and 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  operating  parameters  approved  by 
the  Administrator  (if  any)  according  to  the 
requirements  in  §  63.6625(b);  and 

iii.  You  have  recorded  the  approved  operating 
parameters  (if  any)  during  the  initial  per¬ 
formance  test. 

i.  You  have  installed  a  CEMS  to  continuously 
monitor  CO  and  either  Oi  or  CO2  at  both 
the  inlet  and  outlet  of  the  oxidation  catalyst 
according  to  the  requirements  in 
§  63.6625(a);  and 

ii.  You  have  conducted  a  performance  evalua¬ 
tion  of  your  CEMS  using  PS  3  and  4A  of  40 
CFR  part  60,  appendix  B;  and 

iii.  The  average  reduction  of  CO  calculated 
using  §63.6620  equals  or  exceeds  the  re¬ 
quired  percent  reduction.  The  initial  test 
comprises  the  first  4-hour  period  after  suc¬ 
cessful  validation  of  the  CEMS.  Compliance 
is  based  on  the  average  percent  reduction 
achieved  during  the  4-hour  period. 

i.  You  have  installed  a  CEMS  to  continuously 
monitor  CO  and  either  O2  or  CO2  at  the 
outlet  of  the  oxidation  catalyst  according  to 
the  requirements  in  §  63.6625(a);  and 

ii.  You  have  conducted  a  performance  evalua¬ 
tion  of  your  CEMS  using  PS  3  and  4A  of  40 
CFR  part  60,  appendix  B;  and 
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Table  5  to  Subpart  ZZZZ  of  Part  63— Initial  Compliance  With  Emission  Limitations,  Operating  Limitations, 

AND  Other  Requirements— Continued 


For  each  . 


7.  Non-emergency  4SRB  stationary  RICE  >500 
HP  located  at  a  major  source  of  HAP. 


8.  Non-emergency  4SRB  stationary  RICE  >500 
HP  located  at  a  major  source  of  HAP, 


9.  New  or  reconstructed  non-emergency  sta¬ 
tionary  RICE  >500  HP  located  at  a  major 
source  of  HAP,  new  or  reconstructed  non¬ 
emergency  4SLB  stationary  RICE 
250<HP<500  located  at  a  major  source  of 
HAP,  and  existing  non-emergency  4SRB  sta¬ 
tionary  RICE  >500  HP  located  at  a  major 
source  of  HAP. 


10.  New  or  reconstructed  non-emergency  sta¬ 
tionary  RICE  >500  HP  located  at  a  major 
source  of  HAP,  new  or  reconstructed  non¬ 
emergency  4SLB  stationary  RICE 
250<HP<500  located  at  a  major  source  of 
HAP,  and  existing  non-emergency  4SRB  sta¬ 
tionary  RICE  >500  HP  located  at  a  major 
source  of  HAP. 


11.  Existing  non-emergency  stationary  RICE 
100<HP<500  located  at  a  major  source  of 
HAP,  and  existing  non-emergency  stationary 
Cl  RICE  300<HP<500  located  at  an  area 
source  of  HAP. 


Complying  with  the  requirement  to  .  .  . 


a.  Reduce  formaldehyde  emissions  and  using 
NSCR. 


a.  Reduce  formaldehyde  emissions  and  not 
using  NSCR. 


a.  Limit  the  concentration  of  formaldehyde  in 
the  stationary  RICE  exhaust  and  using  oxi¬ 
dation  catalyst  or  NSCR. 


a.  Limit  the  concentration  of  formaldehyde  in 
the  stationary  RICE  exhaust  and  not  using 
oxidation  catalyst  or  NSCR. 


a.  Reduce  CO  emissions 


You  have  demonstrated  initial  compliance  if 


iii.  The  average  concentration  of  CO  cal¬ 
culated  using  §63.6620  is  less  than  or 
equal  to  the  CO  emission  limitation.  The  ini¬ 
tial  test  comprises  the  first  4-hour  period 
after  successful  validation  of  the  CEMS. 
Compliance  is  based  on  the  average  con¬ 
centration  measured  during  the  4-hour  pe¬ 
riod. 

i.  The  average  reduction  of  emissions  of  form¬ 
aldehyde  determined  from  the  initial  per¬ 
formance  test  is  equal  to  or  greater  than 
the  required  formaldehyde  percent  reduc¬ 
tion,  or  the  average  reduction  of  emissions 
of  THC  determined  from  the  initial  perform¬ 
ance  test  is  equal  to  or  greater  than  30  per¬ 
cent;  and 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  catalyst  inlet  temperature  according 
to  the  requirements  in  §  63.6625(b);  and 

iii.  You  have  recorded  the  catalyst  pressure 
drop  and  catalyst  inlet  temperature  during 
the  initial  performance  test. 

i.  The  average  reduction  of  emissions  of  form¬ 
aldehyde  determined  from  the  initial  per¬ 
formance  test  is  equal  to  or  greater  than 
the  required  formaldehyde  percent  reduc¬ 
tion  or  the  average  reduction  of  emissions 
of  THC  determined  from  the  initial  perform¬ 
ance  test  is  equal  to  or  greater  than  30  per¬ 
cent;  and 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  operating  parameters  approved  by 
the  Administrator  (if  any)  according  to  the 
requirements  in  §  63.6625(b);  and 

iii.  You  have  recorded  the  approved  operating 
parameters  (if  any)  during  the  initial  per¬ 
formance  test. 

i.  The  average  formaldehyde  concentration, 
corrected  to  15  percent  Oj,  dry  basis,  from 
the  three  test  runs  is  less  than  or  equal  to 
the  formaldehyde  emission  limitation;  and 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  catalyst  inlet  temperature  according 
to  the  requirements  in  §  63.6625(b);  and 

iii.  You  have  recorded  the  catalyst  pressure 
drop  and  catalyst  inlet  temperature  during 
the  initial  performance  test. 

i.  The  average  formaldehyde  concentration, 
corrected  to  15  percent  O2,  dry  basis,  from 
the  three  test  runs  is  less  than  or  equal  to 
the  formaldehyde  emission  limitation;  and 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  operating  parameters  approved  by 
the  Administrator  (if  any)  according  to  the 
requirements  in  §  63.6625(b);  and 

iii.  You  have  recorded  the  approved  operating 
parameters  (if  any)  during  the  initial  per¬ 
formance  test. 

i.  The  average  reduction  of  emissions  of  CO 
or  formaldehyde,  as  applicable  determined 
from  the  initial  performance  test  is  equal  to 
or  greater  than  the  required  CO  or  form¬ 
aldehyde,  as  applicable,  percent  reduction. 
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Table  5  to  Subpart  ZZZZ  of  Part  63— Initial  Compliance  With  Emission  Limitations,  Operating  Limitations, 

AND  Other  Reouirements— Continued 


For  each  .  .  . 

12.  Existing  non-emergency  stationary  RICE 
100<HP<500  located  at  a  major  source  of 
HAP,  and  existing  non-emergency  stationary 
Cl  RICE  300<HP<500  located  at  an  area 
source  of  HAP. 

13.  Existing  non-emergency  4SLB  stationary 
RICE  >500  HP  located  at  an  area  source  of 
HAP  that  are  not  remote  stationary  RICE  and 
that  are  operated  more  than  24  hours  per 
calendar  year. 


Complying  with  the  requirement  to  .  . 

a.  Limit  the  concentration  of  formaldehyde  or 
CO  in  the  stationary  RICE  exhaust. 

a.  Install  an  oxidation  catalyst  . 


You  have  demonstrated  initial  compliance  if 


i.  The  average  formaldehyde  or  CO  con¬ 
centration,  as  applicable,  corrected  to  15 
percent  O;,  dry  basis,  from  the  three  test 
runs  is  less  than  or  equal  to  the  formalde¬ 
hyde  or  CO  emission  limitation,  as  applica¬ 
ble. 

i.  You  have  conducted  an  initial  compliance 
demonstration  as  specified  in  §  63.6630(e) 
to  show  that  the  average  reduction  of  emis¬ 
sions  of  CO  is  93  percent  or  more,  or  the 
average  CO  concentration  is  less  than  or 
equal  to  47  ppmvd  at  15  percent  O^; 

ii.  You  have  installed  a  CPMS  to  continuously 


monitor  catalyst  inlet  temperature  according 
to  the  requirements  in  §  63.6625(b),  or  you 
have  installed  equipment  to  automatically 
shut  down  the  engine  if  the  catalyst  inlet 
temperature  exceeds  1350  ‘’F. 

i.  You  have  conducted  an  initial  compliance 
demonstration  as  specified  in  §  63.6630(e) 
to  show  that  the  average  reduction  of  emis¬ 
sions  of  CO  is  75  percent  or  more,  the  av¬ 
erage  CO  concentration  is  less  than  or 
equal  to  270  ppmvd  at  15  percent  O2,  or 
the  average  reduction  of  emissions  of  THC 
is  30  percent  or  more; 

ii.  You  have  installed  a  CPMS  to  continuously 
monitor  catalyst  inlet  temperature  according 
to  the  requirements  in  §  63.6625(b),  or  you 
have  installed  equipment  to  automatically 
shut  down  the  engine  if  the  catalyst  inlet 
temperature  exceeds  1250  '’F. 


■  3(i.  Table  (i  to  Siibpart  ZZZZ  of  Part  As  stated  in  ^  63.6640,  you  must  work  or  mauageiueuf  ])ra(:ti(:es  as 

63  is  revised  to  read  as  follows:  coutiuuously  comply  with  the  rerpured  hy  the  following: 

eiui.ssious  and  ojxrratiug  limitations  and 


Table  6  to  Subpart  ZZZZ  of  Part  63— Continuous  Compliance  With  Emission  Limitations,  and  Other 

Requirements 


For  each  .  .  . 

Complying  with  the  requirement  to  .  .  . 

You  must  demonstrate  continuous  compliance 
by  .  .  . 

1.  New  or  reconstructed  non-emergency  2SLB 

a.  Reduce  CO  emissions  and  using  an  oxida- 

i.  Conducting  semiannual  performance  tests 

stationary  RICE  >500  HP  located  at  a  major 

tion  catalyst,  and  using  a  CPMS. 

for  CO  to  demonstrate  that  the  required  CO 

source  of  HAP,  new  or  reconstructed  non- 

percent  reduction  is  achieved®;  and 

emergency  4SLB  stationary  RICE  >250  HP 

ii.  Collecting  the  catalyst  inlet  temperature 

located  at  a  major  source  of  HAP,  and  new 

data  according  to  §  63.6625(b);  and 

or  reconstructed  non-emergency  Cl  sta- 

iii.  Reducing  these  data  to  4-hour  rolling  aver- 

tionary  RICE  >500  HP  located  at  a  major 

ages;  and 

source  of  HAP. 

2.  New  or  reconstructed  non-emergency  2SLB 

a.  Reduce  CO  emissions  and  not  using  an 

iv.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  cata¬ 
lyst  inlet  temperature;  and 

V.  Measuring  the  pressure  drop  across  the 
catalyst  once  per  month  and  demonstrating 
that  the  pressure  drop  across  the  catalyst  is 
within  the  operating  limitation  established 
during  the  performance  test, 
i.  Conducting  semiannual  performance  tests 

stationary  RICE  >500  HP  located  at  a  major 

oxidation  catalyst,  and  using  a  CPMS. 

for  CO  to  demonstrate  that  the  required  CO 

source  of  HAP,  new  or  reconstructed  non- 

percent  reduction  is  achieved®;  and 

emergency  4SLB  stationary  RICE  >250  HP 

ii.  Collecting  the  approved  operating  param- 

located  at  a  major  source  of  HAP,  and  new 

eter  (if  any)  data  according  to  §  63.6625(b); 

or  reconstructed  non-emergency  Cl  sta- 

and 

tionary  RICE  >500  HP  located  at  a  major 

iii.  Reducing  these  data  to  4-hour  rolling  aver- 

source  of  HAP. 

ages;  and 

671  fi 


Federal  Register / Vol.  78,  No.  20/ Wednesday,  January  30,  201 3 /Rules  and  Regulations 


Table  6  to  Subpart  ZZZZ  of  Part  63— Continuous  Compliance  With  Emission  Limitations,  and  Other 

Requirements— Continued 


For  each 


Complying  with  the  requirement  to  . 


You  must  demonstrate  continuous  compliance 
by  .  .  . 


3.  New  or  reconstructed  non-emergency  2SLB 
stationary  RICE  >500  HP  located  at  a  major 
source  of  HAP,  new  or  reconstructed  non¬ 
emergency  4SLB  stationary  RICE  >250  HP 
located  at  a  major  source  of  HAP,  new  or  re¬ 
constructed  non-emergency  stationary  Cl 
RICE  >500  HP  located  at  a  major  source  of 
HAP,  and  existing  non-emergency  stationary 
Cl  RICE  >500  HP. 


4.  Non-emergency  4SRB  stationary  RICE  >500 
HP  located  at  a  major  source  of  HAP. 


5.  Non-emergency  4SRB  stationary  RICE  >500 
HP  located  at  a  major  source  of  HAP. 


6.  Non-emergency  4SRB  stationary  RICE  with 
a  brake  HP  >5,000  located  at  a  major  source 
of  HAP. 


7.  New  or  reconstructed  non-emergency  sta¬ 
tionary  RICE  >500  HP  located  at  a  major 
source  of  HAP  and  new  or  reconstructed 
non-emergency  4SLB  stationary  RICE 
250<HP<500  located  at  a  major  source  of 
HAP. 


a.  Reduce  CO  emissions  or  limit  the  con¬ 
centration  of  CO  in  the  stationary  RICE  ex¬ 
haust,  and  using  a  CEMS. 


a.  Reduce  formaldehyde  emissions  and  using 
NSCR. 


a.  Reduce  formaldehyde  emissions  and  not 
using  NSCR. 


a.  Reduce  formaldehyde  emissions 


a.  Limit  the  concentration  of  formaldehyde  in 
the  stationary  RICE  exhaust  and  using  oxi¬ 
dation  catalyst  or  NSCR. 


iv.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  oper¬ 
ating  parameters  established  during  the 
performance  test. 

i.  Collecting  the  monitoring  data  according  to 
§  63.6625(a),  reducing  the  measurements 
to  1-hour  averages,  calculating  the  percent 
reduction  or  concentration  of  CO  emissions 
according  to  §63.6620;  and 

ii.  Demonstrating  that  the  catalyst  achieves 
the  required  percent  reduction  of  CO  emis¬ 
sions  over  the  4-hour  averaging  period,  or 
that  the  emission  remain  at  or  below  the 
CO  concentration  limit;  and 

iii.  Conducting  an  annual  RATA  of  your  CEMS 
using  PS  3  and  4A  of  40  CFR  part  60,  ap¬ 
pendix  B,  as  well  as  daily  and  periodic  data 
quality  checks  in  accordance  with  40  CFR 
part  60,  appendix  F,  procedure  1 . 

i.  Collecting  the  catalyst  inlet  temperature 
data  according  to  §  63.6625(b);  and 

ii.  Reducing  these  data  to  4-hour  rolling  aver¬ 
ages;  and 

iii.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  cata¬ 
lyst  inlet  temperature;  and 

iv.  Measuring  the  pressure  drop  across  the 
catalyst  once  per  month  and  demonstrating 
that  the  pressure  drop  across  the  catalyst  is 
within  the  operating  limitation  established 
during  the  performance  test. 

i.  Collecting  the  approved  operating  param¬ 
eter  (if  any)  data  according  to  §  63.6625(b); 
and 

ii.  Reducing  these  data  to  4-hour  rolling  aver¬ 
ages;  and 

iii.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  oper¬ 
ating  parameters  established  during  the 
performance  test. 

Conducting  semiannual  performance  tests  for 
formaldehyde  to  demonstrate  that  the  re¬ 
quired  formaldehyde  percent  reduction  is 
achieved,  or  to  demonstrate  that  the  aver¬ 
age  reduction  of  emissions  of  THC  deter¬ 
mined  from  the  performance  test  is  equal  to 
or  greater  than  30  percent.^ 

i.  Conducting  semiannual  performance  tests 
for  formaldehyde  to  demonstrate  that  your 
emissions  remain  at  or  below  the  formalde¬ 
hyde  concentration  limit^;  and 

ii.  Collecting  the  catalyst  inlet  temperature 
data  according  to  §  63.6625(b);  and 

iii.  Reducing  these  data  to  4-hour  rolling  aver¬ 
ages;  and 

iv.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  cata¬ 
lyst  inlet  temperature;  and 

V.  Measuring  the  pressure  drop  across  the 
catalyst  once  per  month  and  demonstrating 
that  the  pressure  drop  across  the  catalyst  is 
within  the  operating  limitation  established 
during  the  performance  test. 
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Table  6  to  Subpart  ZZZZ  of  Part  63 — Continuous  Compliance  With  Emission  Limitations,  and  Other 

Reouirements— Continued 


For  each  .  .  . 


Complying  with  the  requirement  to  .  .  . 


You  must  demonstrate  continuous  compliance 

by  .  .  . 


8.  New  or  reconstructed  non-emergency  sta¬ 
tionary  RICE  >500  HP  located  at  a  major 
source  of  HAP  and  new  or  reconstructed 
non-emergency  4SLB  stationary  RICE 
250<HP<500  located  at  a  major  source  of 
HAP. 


a.  Limit  the  concentration  of  formaldehyde  in 
the  stationary  RICE  exhaust  and  not  using 
oxidation  catalyst  or  NSCR. 


i.  Conducting  semiannual  performance  tests 
for  formaldehyde  to  demonstrate  that  your 
emissions  remain  at  or  below  the  formalde¬ 
hyde  concentration  limit*’;  and 

ii.  Collecting  the  approved  operating  param¬ 
eter  (if  any)  data  according  to  §  63.6625(b); 
and 


9.  Existing  emergency  and  black  start  sta¬ 
tionary  RICE  <500  HP  located  at  a  major 
source  of  HAP,  existing  non-emergency  sta¬ 
tionary  RICE  <100  HP  located  at  a  major 
source  of  HAP,  existing  emergency  and  black 
start  stationary  RICE  located  at  an  area 
source  of  HAP,  existing  non-emergency  sta¬ 
tionary  Cl  RICE  <300  HP  located  at  an  area 
source  of  HAP,  existing  non-emergency 
2SLB  stationary  RICE  located  at  an  area 
source  of  HAP,  existing  non-emergency  sta¬ 
tionary  SI  RICE  located  at  an  area  source  of 
HAP  which  combusts  landfill  or  digester  gas 
equivalent  to  10  percent  or  more  of  the  gross 
heat  input  on  an  annual  basis,  existing  non¬ 
emergency  4SLB  and  4SRB  stationary  RICE 
<500  HP  located  at  an  area  source  of  HAP, 
existing  non-emergency  4SLB  and  4SRB  sta¬ 
tionary  RICE  >500  HP  located  at  an  area 
source  of  HAP  that  operate  24  hours  or  less 
per  calendar  year,  and  existing  non-emer¬ 
gency  4SLB  and  4SRB  stationary  RICE  >500 
HP  located  at  an  area  source  of  HAP  that 
are  remote  stationary  RICE. 

10.  Existing  stationary  Cl  RICE  >500  HP  that 
are  not  limited  use  stationary  RICE. 


a.  Work  or  Management  practices 


a.  Reduce  CO  emissions,  or  limit  the  con¬ 
centration  of  CO  in  the  stationary  RICE  ex¬ 
haust,  and  using  oxidation  catalyst. 


11.  Existing  stationary  Cl  RICE  >500  HP  that  a.  Reduce  CO  emissions,  or  limit  the  con- 
are  not  limited  use  stationary  RICE.  centration  of  CO  in  the  stationary  RICE  ex¬ 

haust,  and  not  using  oxidation  catalyst. 


iii.  Reducing  these  data  to  4-hour  rolling  aver¬ 
ages;  and 

iv.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  oper¬ 
ating  parameters  established  during  the 
performance  test. 

i.  Operating  and  maintaining  the  stationary 
RICE  according  to  the  manufacturer’s  emis¬ 
sion-related  operation  and  maintenance  in¬ 
structions;  or 

ii.  Develop  and  follow  your  own  maintenance 
plan  which  must  provide  to  the  extent  prac¬ 
ticable  for  the  maintenance  and  operation 
of  the  engine  in  a  manner  consistent  with 
good  air  pollution  control  practice  for  mini¬ 
mizing  emissions. 


i.  Conducting  performance  tests  every  8,760 
hours  or  3  years,  whichever  comes  first,  for 
CO  or  formaldehyde,  as  appropriate,  to 
demonstrate  that  the  required  CO  or  form¬ 
aldehyde,  as  appropriate,  percent  reduction 
is  achieved  or  that  your  emissions  remain 
at  or  below  the  CO  or  formaldehyde  con¬ 
centration  limit;  and 

ii.  Collecting  the  catalyst  inlet  temperature 
data  according  to  §  63.6625(b);  and 

iii.  Reducing  these  data  to  4-hour  rolling  aver¬ 
ages;  and 

iv.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  cata¬ 
lyst  inlet  temperature;  and 

V.  Measuring  the  pressure  drop  across  the 
catalyst  once  per  month  and  demonstrating 
that  the  pressure  drop  across  the  catalyst  is 
within  the  operating  limitation  established 
during  the  performance  test. 

i.  Conducting  performance  tests  every  8,760 
hours  or  3  years,  whichever  comes  first,  for 
CO  or  formaldehyde,  as  appropriate,  to 
demonstrate  that  the  required  CO  or  form¬ 
aldehyde,  as  appropriate,  percent  reduction 
is  achieved  or  that  your  emissions  remain 
at  or  below  the  CO  or  formaldehyde  con¬ 
centration  limit;  and 


ii.  Collecting  the  approved  operating  param¬ 
eter  (if  any)  data  according  to  §  63.6625(b); 
and 
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Table  6  to  Subpart  ZZZZ  of  Part  63— Continuous  Compliance  With  Emission  Limitations,  and  Other 

Requirements— Continued 


For  each  .  .  . 


12.  Existing  limited  use  Cl  stationary  RICE 
>500  HP. 


13.  Existing  limited  use  Cl  stationary  RICE 
>500  HP. 


Complying  with  the  requirement  to  .  .  . 


a.  Reduce  CO  emissions  or  limit  the  con¬ 
centration  of  CO  in  the  stationary  RICE  ex¬ 
haust,  and  using  an  oxidation  catalyst. 


a.  Reduce  CO  emissions  or  limit  the  con¬ 
centration  of  CO  in  the  stationary  RICE  ex¬ 
haust,  and  not  using  an  oxidation  catalyst. 


You  must  demonstrate  continuous  compliance 

by  .  .  . 


iii.  Reducing  these  data  to  4-hour  rolling  aver¬ 
ages;  and 

iv.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  oper¬ 
ating  parameters  established  during  the 
performance  test. 

i.  Conducting  performance  tests  every  8,760 
hours  or  5  years,  whichever  comes  first,  for 
CO  or  formaldehyde,  as  appropriate,  to 
demonstrate  that  the  required  CO  or  form¬ 
aldehyde,  as  appropriate,  percent  reduction 
is  achieved  or  that  your  emissions  remain 
at  or  below  the  CO  or  formaldehyde  con¬ 
centration  limit;  and 

ii.  Collecting  the  catalyst  inlet  temperature 
data  according  to  §  63.6625(b);  and 

iii.  Reducing  these  data  to  4-hour  rolling  aver¬ 
ages;  and 

iv.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  cata¬ 
lyst  inlet  temperature;  and 

V.  Measuring  the  pressure  drop  across  the 
catalyst  once  per  month  and  demonstrating 
that  the  pressure  drop  across  the  catalyst  is 
within  the  operating  limitation  established 
during  the  performance  test. 

i.  Conducting  performance  tests  every  8,760 
hours  or  5  years,  whichever  comes  first,  for 
CO  or  formaldehyde,  as  appropriate,  to 
demonstrate  that  the  required  CO  or  form¬ 
aldehyde,  as  appropriate,  percent  reduction 
is  achieved  or  that  your  emissions  remain 
at  or  below  the  CO  or  formaldehyde  con¬ 
centration  limit;  and 


ii.  Collecting  the  approved  operating  param¬ 
eter  (if  any)  data  according  to  §  63.6625(b); 
and 


14.  Existing  non-emergency  4SLB  stationary 
RICE  >500  HP  located  at  an  area  source  of 
HAP  that  are  not  remote  stationary  RICE  and 
that  are  operated  more  than  24  hours  per 
calendar  year. 


a.  Install  an  oxidation  catalyst 


iii.  Reducing  these  data  to  4-hour  rolling  aver¬ 
ages;  and 

iv.  Maintaining  the  4-hour  rolling  averages 
within  the  operating  limitations  for  the  oper¬ 
ating  parameters  established  during  the 
performance  test. 

i.  Conducting  annual  compliance  demonstra¬ 
tions  as  specified  in  §  63.6640(c)  to  show 
that  the  average  reduction  of  emissions  of 
CO  is  93  percent  or  more,  or  the  average 
CO  concentration  is  less  than  or  equal  to 
47  ppmvd  at  15  percent  Oj;  and  either 

ii.  Collecting  the  catalyst  inlet  temperature 
data  according  to  §  63.6625(b),  reducing 
these  data  to  4-hour  rolling  averages;  and 
maintaining  the  4-hour  rolling  averages 
within  the  limitation  of  greater  than  450  °F 
and  less  than  or  equal  to  1350  °F  for  the 
catalyst  inlet  temperature;  or 

iii.  Immediately  shutting  down  the  engine  if 
the  catalyst  inlet  temperature  exceeds  1 350 
T. 
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Table  6  to  Subpart  ZZZZ  of  Part  63— Continuous  Compliance  With  Emission  Limitations,  and  Other 

Requirements— Continued 


For  each  .  .  . 


Complying  with  the  requirement  to  .  .  . 


You  must  demonstrate  continuous  compliance 
by  .  .  . 


15.  Existing  non-emergency  4SRB  stationary 
RICE  >500  HP  located  at  an  area  source  of 
HAP  that  are  not  remote  stationary  RICE  and 
that  are  operated  more  than  24  hours  per 
calendar  year. 


a.  Install  NSCR 


i.  Conducting  annual  compliance  demonstra¬ 
tions  as  specified  in  §  63.6640(c)  to  show 
that  the  average  reduction  of  emissions  of 
CO  is  75  percent  or  more,  the  average  CO 
concentration  is  less  than  or  equal  to  270 
ppmvd  at  1 5  percent  O2.  or  the  average  re¬ 
duction  of  emissions  of  THC  is  30  percent 
or  more;  and  either 

ii.  Collecting  the  catalyst  inlet  temperature 
data  according  to  §  63.6625(b),  reducing 
these  data  to  4-hour  rolling  averages;  and 
maintaining  the  4-hour  rolling  averages 
within  the  limitation  of  greater  than  or  equal 
to  750  “"F  and  less  than  or  equal  to  1250  °F 
for  the  catalyst  inlet  temperature;  or 

iii.  Immediately  shutting  down  the  engine  if 
the  catalyst  inlet  temperature  exceeds  1250 


'’F. 


3  After  you  have  demonstrated  compliance  for  two  consecutive  tests,  you  may  reduce  the  frequency  of  subsequent  performance  tests  to  annu¬ 
ally.  If  the  results  of  any  subsequent  annual  performance  test  indicate  the  stationary  RICE  is  not  in  compliance  with  the  CO  or  formaldehyde 
emission  limitation,  or  you  deviate  from  any  of  your  operating  limitations,  you  must  resume  semiannual  performance  tests. 


■  87.  Table  7  to  Siibpart  ZZZZ  of  Part  As  stated  in  ^  ()8.(i(i5{),  you  must 

(i8  is  revised  to  read  as  follows;  comply  with  the  following  reriuirements 

for  rej)orts: 

Table  7  to  Subpart  ZZZZ  of  Part  63— Requirements  for  Reports 


For  each  .  .  . 


You  must  submit  a  .  .  . 


The  report  must  contain  .  .  . 


You  must  submit  the  report  .  .  . 


1.  Existing  non-emergency,  non¬ 
black  start  stationary  RICE 
100<HP<500  located  at  a  major 
source  of  HAP;  existing  non¬ 
emergency,  non-black  start  sta¬ 
tionary  Cl  RICE  >500  HP  lo¬ 
cated  at  a  major  source  of  HAP; 
existing  non-emergency  4SRB 
stationary  RICE  >500  HP  lo¬ 
cated  at  a  major  source  of  HAP; 
existing  non-emergency,  non¬ 
black  start  stationary  Cl  RICE 
>300  HP  located  at  an  area 
source  of  HAP;  new  or  recon¬ 
structed  non-emergency  sta¬ 
tionary  RICE  >500  HP  located  at 
a  major  source  of  HAP;  and  new 
or  reconstructed  non-emergency 
4SLB  stationary  RICE 
250<HP<500  located  at  a  major 
source  of  HAP. 


Compliance  report 


a.  If  there  are  no  deviations  from 
any  emission  limitations  or  op¬ 
erating  limitations  that  apply  to 
you,  a  statement  that  there 
were  no  deviations  from  the 
emission  limitations  or  oper¬ 
ating  limitations  during  the  re¬ 
porting  period.  If  there  were  no 
periods  during  which  the  CMS, 
including  CEMS  and  CPMS, 
was  out-of-control,  as  specified 
in  §  63.8(c)(7),  a  statement  that 
there  were  not  periods  during 
which  the  CMS  was  out-of-con- 
trol  during  the  reporting  period; 
or 


Semiannually  according  to  the 
requirements  in 

§63.6650(b)(1)-(5)  for  engines 
that  are  not  limited  use  sta¬ 
tionary  RICE  subject  to  numer¬ 
ical  emission  limitations;  and 
Annually  according  to  the  re¬ 
quirements  in  §  63.6650(b)(6)- 
(9)  for  engines  that  are  limited 
use  stationary  RICE  subject  to 
numerical  emission  limitations. 


b.  If  you  had  a  deviation  from  any 
emission  limitation  or  operating 
limitation  during  the  reporting 
period,  the  information  in 
§  63.6650(d).  If  there  were  peri¬ 
ods  during  which  the  CMS,  in¬ 
cluding  CEMS  and  CPMS,  was 
out-of-control,  as  specified  in 
§ 63.8(c)(7),  the  information  in 
§63,6650(e);  or 

c.  If  you  had  a  malfunction  during 
the  reporting  period,  the  infor¬ 
mation  in  §  63.6650(c)(4). 


i.  Semiannually  according  to  the 
requirements  in  §  63.6650(b). 


i.  Semiannually  according  to  the 
requirements  in  §  63.6650(b). 


6720 


Federal  Register / Vol.  78,  No.  20 /Wednesday,  January  30,  201 3 /Rules  and  Regulations 


Table  7  to  Subpart  ZZZZ  of  Part  63— Reouirements  for  Reports— Continued 


For  each  .  .  . 

You  must  submit  a  .  .  . 

The  report  must  contain  .  .  . 

You  must  submit  the  report  .  .  . 

2.  New  or  reconstructed  non-emer- 

Report  . 

a.  The  fuel  flow  rate  of  each  fuel 

i.  Annually,  according  to  the  re- 

gency  stationary  RICE  that  com- 

and  the  heating  values  that 

quirements  in  §63.6650. 

busts  landfill  gas  or  digester  gas 

were  used  in  your  calculations, 

equivalent  to  10  percent  or  more 

and  you  must  demonstrate  that 

of  the  gross  heat  input  on  an  an- 

the  percentage  of  heat  input 

nual  basis. 

provided  by  landfill  gas  or  di¬ 
gester  gas,  is  equivalent  to  10 
percent  or  more  of  the  gross 
heat  input  on  an  annual  basis; 
and 

b.  The  operating  limits  provided  in 

i.  See  item  2.a.i. 

your  federally  enforceable  per¬ 
mit,  and  any  deviations  from 
these  limits;  and 

c.  Any  problems  or  errors  sus- 

i.  See  item  2.a.i. 

pected  with  the  meters. 

3.  Existing  non-emergency,  non- 

Compliance  report  . 

a.  The  results  of  the  annual  com- 

i.  Semiannually  according  to  the 

black  start  4SLB  and  4SRB  sta- 

pliance  demonstration,  if  con- 

requirements  in 

tionary  RICE  >500  FIP  located  at 

ducted  during  the  reporting  pe- 

§63.6650(b)(1)-(5). 

an  area  source  of  FIAP  that  are 
not  remote  stationary  RICE  and 
that  operate  more  than  24  hours 
per  calendar  year. 

hod. 

4.  Emergency  stationary  RICE  that 

Report  . 

a.  The  information  in 

i.  annually  according  to  the  re- 

operate  or  are  contractually  obli- 

§  63.6650(h)(1). 

quirements  in  §  63.6650(h)(2)- 

gated  to  be  available  for  more 
than  15  hours  per  year  for  the 
purposes  specified  in 

§63.6640{f)(2)(ii)  and  (iii)  or  that 
operate  for  the  purposes  speci¬ 
fied  in 

(3). 

§63.6640(f)(4)(  ii). 

■  38.  Table  8  to  Sul)j)art  ZZZZ  of  Part  ■  b.  Revising  the  entry  for  As  stated  in  §  83.8885,  von  must 

1  83  is  amended  bv: 

§  83.8((:)(1  )(iii):  and 

comply  with  the  following  a])plicahle 

■  a.  Revising  the  entry  for  S  83.8((:)(1  )(i):  "  K^vising  the  entry  for 83.1  ()(b)(l)  general  provisions. 

”  to  read  as  tollows: 

Table  8  to  Subpart  ZZZZ  of  Part  63— Applicability  of  General  Provisions  to  Subpart  ZZZZ 

General  Provisions  Citation 

Subject  of  Citation 

Applies  to 

Subpart 

Explanation 

* 

. 

* 

* 

§63.8(0(1)0)  . 

...  Routine  and  predictable  SSM  .. 

.  No  . 

§63.8(c)(1)(iii) . 

.  Compliance  with  operation  and  mainte- 

nance  requirements. 

No . 

• 

. 

* 

. 

§63.10(b)(1)  . 

.  Record  retention  . 

Yes  .. 

....  Except  that  the  most  recent  2  years  of 
data  do  not  have  to  be  retained  on  site. 

* 

. 

♦ 

* 
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■  30.  Appendix  A  to  Sul)i)art  ZZZZ  of 
Part  03  is  added  to  read  as  follows: 


Appendix  A — Protocol  for  Using  an 
Elcc;trof;heinical  Analyzer  to  Determine 
Oxygen  and  Ciarlion  Monoxide 
(]onc:entrations  From  Certain  Engines 

1.0  Sc;o|i(;  and  Apiilicatioii.  What  is  this 
ProtcM'.ol? 

This  ]m)l(K;()l  is  a  iirocculun;  for  using 
poi'lahle  eloc.troclHMiiical  (1^(3  cells  lor 
nusisiiring  i:arl)on  inonoxidi!  ((X))  and  oxygeai 


(Oj)  concentrations  in  controlhul  and 
nncontrolhul  (anissions  from  existing 
stationary  4-stroke  lean  burn  and  4-slrok(! 
rich  hnrn  recii)rocaling  internal  coinhnstion 
(Migines  as  specificnl  in  IIk;  ai)))licahl(!  rnh;. 

I.I  Aiuilvtas.  117)0/  (lacs  this  ix'olocal 
(IcUiVtuinc? 

This  i)rotocol  measures  the  engine  exlninst 
giis  coiu;enlriitions  of  carbon  monoxide  ((’.()) 
and  oxygen  (0.3. 


Analyte 

CAS  No. 

Sensitivity 

Carbon  monoxide  (CO) . 

Oxygen  (O’)  . 

630-08-0 

7782-44-7 

Minimum  detectable  limit  should  be  2  percent  of  the  nominal 
range  or  1  ppm,  whichever  is  less  restrictive. 

I 


1.2  Applicability.  When  is  this  protocol 
ac('cplahlc? 

This  j)roloc;ol  is  ap|)lical)le  to  41)  fd-’R  jxirt 
03,  snhpart  ZZZZ.  Hecaiise  of  inherent  c:ross 
sensitivities  of  E('  cells,  yon  innst  not  a|)ply 
this  j)rotoc:ol  to  other  emissions  sources 
witlund  s|)eciru;  instruction  to  tlnit  effect. 

l.:i  Data  Quality  Objectives,  f/oic  good  mast 
my  colb-cted  data  he? 

Refer  to  ,Set:tion  13  to  verify  iind  document 
acce|)tal)le  analyzer  i)erformance. 

1.4  /foDge.  What  is  the  tar^ieted  tmalytic(d 
ixin<i(‘  for  this  protocol? 

The  meiisnrement  svstem  and  IX;  cell 
design(s)  cionforming  to  this  |)rotoc:ol  will 
(UXermine  the  amilylical  range  for  each  gas 
component.  The  nominal  ranges  am  defined 
by  choosing  up-scale  calibration  gas 
concentrations  near  the  maximum 
anticip;ited  Hue  gas  concentrations  for  CX) 

;md  O’,  or  no  more  than  twice  the  |)ermitted 
(X)  level. 

1.5  Sensitivitv.  What  minimum  (bdectahle 
limit  w  ill  this  protocol  yield  for  a  particular 
"as  compoueui? 

The  minimum  detecliihle  limit  depends  on 
the  nominal  range  and  resolution  of  the 
spw:iric  EC  cell  used,  iind  the  signal  to  noise 
ratio  of  the  measurement  system.  The 
minimum  detectable  limit  should  he  2 
pen:ent  of  the  nominal  range  or  1  pjan. 
whichever  is  less  restric:tive. 

2.0  Suinmarx'  nf  Prolucnl 

In  this  i)rot(H;ol.  a  gas  s;unple  is  extracted 
from  an  engine  exhaust  system  and  then 
conveyed  to  a  portable  EC',  analyzer  for 
measiiremenl  of  (X)  and  (T  gas 
concentrations.  This  method  provides 
meiisnrement  system  jjerformance 
sp(H:ifications  and  sam])ling  ])rotocols  to 
ensure  reliable  data.  You  niiiy  use  iidditions 
to.  or  moilincations  of  vendor  siipjilied 
measurement  systems  (e.g.,  heiited  or 
unheated  sam|)le  lines.  lhermocou])les.  How 
meters,  selective  gas  scrubbers,  etc.)  to  meet 
the  design  specillcations  of  this  ])rotocol.  Do 
not  make  changes  to  the  measurement  system 
from  the  as-verified  configunition  (.Section 
3.12). 

3.0  llennitions 

3.1  Measurement  System.  The  total 
e(pii|)ment  reipiired  for  the  measurement  of 


(X)  and  O’  concentrations.  The  meiisnrement 
system  consists  of  the  following  major 
subsystems: 

3.1.1  Data  becorder.  A  striji  chiirt  recorder, 
computer  or  digitid  recorder  for  logging 
measurement  diita  from  the  analyzer  output. 
You  may  record  measurement  data  from  the 
digital  diitii  displiiv  miniuallv  or 
electronically. 

3.1.2  Electrochemical  {EC}  Cell.  A  device, 
similiir  to  ii  fuel  cell,  used  to  sen.se  the 
jiresence  of  a  specific  iinalyte  and  generate  an 
electricid  current  output  jiroportional  to  the 
iiiiidyte  concent  nit  ion. 

3.1.3  lulerf(uvuce  (las  Scruhher.  A  device 
used  to  remove  or  neutiidize  chemicid 
comjiounds  tlnit  nniy  interfere  with  the 
selective  openition  ofiiii  IXicell. 

3.1.4  .Moisture  l{emov<d  Svstem.  Anv 
device  used  to  reduce  the  concentriition  of 
moisture  in  the  sani|)le  streiim  so  iis  to 
protect  the  Efi  cells  from  the  daniiiging  effects 
of  condensation  iind  to  minimize  errors  in 
measurements  caused  hv  the  scrubbing  of 
soluble  gases. 

3.1.5  Saiufjle  Interface.  The  ])ortion  of  the 
system  used  for  one  or  more  of  the  following: 
sample  iic(|nisition;  sample  transport:  sanpile 
conditioning  or  jirotection  of  the  I'Xi  cell  from 
any  degriiding  effects  of  the  engine  exhaust 
einuent:  removal  of  inirticulate  niiilter  and 
condensed  iiioistnre. 

3.2  Nominal  bauge.  The  range  of  analyte 
concentrations  over  which  each  E(i  cell  is 
openited  (normally  25  ])ercent  to  130  percent 
of  u])-sciile  cidihration  gas  \'iilne).  .Several 
nominal  niiiges  can  he  used  for  any  given  cell 
so  long  as  the  calihnition  iind  repeatahilitv 
checks  for  that  liuige  reniiiin  within 
s|)eciiiciitions. 

3.3  (l<dihraliou  (las.  A  vendor  certified 
concentration  of  ii  specific  iimilyte  in  iiii 
iipjiropriiite  hidiince  gas. 

3.4  Zero  (lalihratiou  Error.  The  iimilyte 
concentriition  output  exhibited  by  the  Ef]  cell 
in  response  to  zero-level  Ciililinitioii  gas. 

3.5  Vp-Scale  (lalihratiou  Error.  The  nieiiii 
of  the  difference  between  the  iinalyte 
concentration  exhibited  by  the  ECi  cell  iind 
the  certified  concentriition  of  the  up-scale 
calihration  gas. 

3. a  luterfeieuce  (Ibeck.  A  procedure  for 
(piantifying  aiiidytical  interference  from 
components  in  the  engine  exhiiust  gas  other 
than  the  targeted  analytes. 

3.7  bepeat(d)ibty  (Iheck.  A  |)rotocol  for 
demonstrating  that  an  EC',  cell  o|)eriiled  over 


ii  given  nominal  iiiialyte  i:oiicenlriition  range 
])rovides  a  stable  and  consistenl  response  iind 
is  not  signific;imtly  affected  hv  rejieated 
exposure  to  that  gas. 

3.3  Sample  Elow  bale.  The  flow  l  iite  of  the 
gas  sani])le  as  it  passes  through  the  ECl  cell. 

In  some  situations.  EC]  cells  can  exiieriimce 
drift  with  changes  in  flow  rate.  The  flow  nite 
must  he  monitored  and  documented  during 
idl  phiises  of  a  sani])ling  rnn. 

3.!)  Samf)bug  bun.  A  timed  three-jihiise 
event  whereby  iin  EC]  cell's  response  rises 
iind  |)liileiuis  in  a  sample  conditioning  pha.se. 
reniiiins  rehitively  constiint  during  ii 
meiisnrement  diitii  plia.se,  then  declines 
during  a  refresh  phase.  The  sample 
conditioning  |)hase  ex])oses  the  EC]  cell  to  the 
giis  siimple  for  a  length  of  time  sufficient  to 
reiich  a  constiint  response.  The  measurement 
diitii  phase  is  the  time  interval  during  which 
giis  saniiile  nieasurements  can  he  made  that 
meet  the  iicceptance  criteriii  of  this  protocol. 
The  refresh  jiliase  then  |nirges  the  EC]  cells 
with  C'.O-free  iiir.  The  refresh  ])hiise 
re])lenishes  reipiisite  ()’  and  moisture  in  the 
electrolyte  reserve  iind  jirovides  a  mechanism 
to  de-gas  or  desorb  any  interference  gas 
scruhhers  or  filters  so  as  to  enable  ii  stable  C'X) 
l']C]  cell  response.  There  are  four  jiriniary 
tyiies  of  samiiling  runs:  ])re-  siimpling 
calibrations:  stiic:k  gas  sani|iling;  jiost- 
sinn])ling  eialihnition  checks:  and 
meiisurement  system  repeatability  checks. 
.Stac:k  gas  sampling  runs  can  he  chained 
together  for  extended  evahiiitions,  jiroviding 
all  other  ]irocednriil  siiecifications  are  met. 

3.10  Sampling  Day.  A  time  not  to  exceed 
twelve  hours  from  the  time  of  the  |)re- 
sampling  calihration  to  the  |)ost-sanipling 
Ciilihnitioii  check.  During  this  time,  slack  gas 
sinn])ling  runs  can  he  repeiited  without 
reiieiiled  reciilihriitions.  providing  iill  other 
Siimpling  s])ecifications  have  been  met. 

3. 1 1  bre-Sampliug  (lalihratiou/Post- 
Sampliug  (lalihratiou  (Iheck.  The  jirotocols 
executed  at  the  heginning  and  end  of  eiicli 
sinii])ling  day  to  bracket  measurement 
readings  with  controlled  iierfoniiiince  checks. 

3.12  Performauce-Eslahbshed 
(loufiguratiou.  The  EC]  cell  iind  siimpling 
system  configuration  tlnit  existed  at  the  time 
that  it  initiidly  met  the  iierforniiince 
reipiirements  of  this  jirotocol. 

4.0  Inleri'erences. 

When  jiresent  in  snfficient  concentriitions, 
NO  and  NO’  are  two  gas  species  that  have 
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l)(!(!n  r(!])()i  l(!(l  lo  intciribn!  with  (!() 
coiic.ontralioii  moasunaiKuils.  In  tin; 
likniiliood  ol  this  occurnaicc!,  it  is  tlu; 

|)r()to(:()l  iisor's  nssponsihility  to  omploy  and 
pro])(;rly  maintain  an  a])pro])riati)  CIO  E(]  ccdl 
nitiM'  or  sc;rnl)l)(!r  for  romoval  ol'tlioso  f>as(!s, 
as  doscrilMid  in  Soclion  li.2.12. 

5.0  Salbly.  IRnsorvndl 

(i.O  Eqiiipnnmt  and  Siipplins. 

а.  I  Whdl  aqiiipnionl  da  I  naad  far  the 
niaasiiranicnt  sysicn}? 

'I  lu!  systcmi  must  maintain  tho  gas  sami)l(; 
at  conditions  lliat  will  ])r(!vi!nl  moisture 
condensation  in  the  sample  transitoii  lines, 
hoth  hefore  and  as  the  samph;  gas  contacts 
the  K(]  cells.  The  essential  f;omj)onents  of  the 
m(;asnr(!ment  system  arc;  descirihiul  below. 

б. 2  Maasiiraiuant  Systani  (Ajuipaimiils. 

6.2.1  Samph  Praha.  A  single  extraction- 
|K)int  pr()h(!  conslrnctcul  of  glass,  stainless 
steel  or  other  non-reactive  material,  and  of 
length  sufficient  to  reach  any  designated 
sampling  jtoint.  The  sanptle  jirohe  innst  he 
designed  lo  prevent  plugging  diK;  to 
condensation  or  particulate!  matt(!r. 

6.2.2  Sampla  Lina.  Non-nuictive  Inhing  to 
transport  the  liffliuint  from  Iht!  sample!  |)re)he! 
te)  the!  E(]  e:e!ll. 

6.2.3  (Aililmilian  Assamhiv  (aplianal).  A 
lhre!e!-way  vedve  iisse!mhly  e)r  e!epiiv;de!nl  le) 
inlrexlnex!  e:alihralie)n  giises  eit  innhie!nl 
pre!ssnre!  at  the!  e!xit  e!nel  eif  llu!  sam|)le!  |)re)he! 
elnring  e:alihratie)n  e:he!e:ks.  The  assembly 
must  he!  de!signe!el  sne:h  that  emiv  sleieik  gas  e)r 
e:alihnilie)n  geis  flows  in  the!  siimple!  line!  anel 
all  giise!S  fle)w  threengh  any  gas  path  filte!rs. 

6.2.4  Particniala  Pillar  (aptianalj.  Eille!rs 
he!fore!  Ilie  inle!l  e)f  the  ECi  e:e!ll  te)  ])re!veint 
ae:e:unuilalie)n  e)f  partieadeile!  meiteriiil  in  the 
me!asure!nu!nl  system  anel  eextenel  the  nsefnl 
life  eif  the!  e:ompe)ne!nls.  All  fille!rs  must  he! 
fahrie:eile!el  e)f  m;ite!rials  that  are!  ne)n-re!ae:live! 
te)  the  gas  mixtures  being  sample!el. 

6.2.5  Sampla  Pump.  A  lexek-frex!  i)umj)  te) 
])re)viele!  iinelilnleeel  sam|)le!  gas  le)  the  systeem 
at  a  fle)W  rede  suffiedeni  to  minimize  the 
re!S])e)nse!  time  of  the  measureunent  svsteem.  If 
le)e;ale!el  n])slre!am  e)f  the  EC'  e!e!lls.  the!  pump 
must  he  e:e)nstrne:le!el  e)f  a  material  that  is  non- 
reaedive  te)  the  gas  mixtures  being  sampleel. 

6.2.6  Sampla  Flaw  Rata  Manilarin<’.  An 
cieljustahle  rotameter  or  e!e]uivale!nt  ele!vie;e! 
nseel  te)  aeljusi  anel  maintain  the  samjele!  flow 
rate  ihreeugh  the  analyzer  as  ])re!scrihe!el. 

6.2.!l  Sampla  (las  Mcmifold  (apliamdi.  A 
manife)lel  le)  elive!rl  a  pe)rtie)n  e)f  the!  sam|)le!  g;is 
stre!am  te)  the  <malyze!r  anel  the  re!mainele!r  le) 
ii  hy-peiss  eliseliarge  veent.  The  sample  gas 
manifolel  may  ;ilse)  inednele  pre)visie)ns  for 
introehienng  e;alihratie)n  gases  elire!e:tlv  te)  the 
iinalyzer.  The!  manilblel  must  he  e.eensirnedeel 
e)f  a  material  that  is  neen-reaedive  le)  the  gas 
mixlure!s  he!ing  sam))le!el. 

6.2.10  EC  call.  A  elevieu!  e:e)nlaining  e)ne!  or 
me)re!  l-iCi  e;ells  le)  eleteermine  the!  CX)  emel 
e:e)ne:e!nlnilie)ns  in  the  sample  gas  sireeam.  The 
EC;  e:e!ll(s)  must  meet  the  aj)i)lie:ahle! 
|)e!rfe)rmane;e  s|)e!i;ifie;atie)ns  e)f  .Seudie)!)  13  of 
this  |)re)loe;e)l. 

6.2.1 1  Data  Racardar.  A  slrij)  ediart 
re!e:orele!r,  e;e)mpnte!r  e)r  eligital  re!e:e)rele!r  to 
make  a  recorel  e)f  analyze!!’  e)ul|)ut  elala.  The! 
elata  reexerele!!’  reseelnlie)!!  (i.e!..  reiieleihility) 


must  he!  ne)  gre!ate!r  than  1  p])m  leer  CX);  0.1 
|)e!re;e!nl  leer  Oj;  ;mel  eene!  ele!gre!e!  (e!ilhe!r  “C'  e)r 
®E)  fe)!'  te!m])(!riilure!.  Alte!rnalive!ly.  ye)u  may 
else  a  eligil.il  e)r  analeeg  me!le!r  having  the!  siime 
re!solutie)n  le)  e)hse!rve!  anel  mimually  reuaerel 
the!  aniilvze!r  re!S|)e)nse.s. 

6.2.12  Intarfaranca  Cas  Pillar  or  Sendyhm-. 

A  eleviex!  le)  reemove!  inleerfering  e:e)mpe)unels 
u])slre!inn  e)f  the  C'X)  ECi  eiell.  .Speudfie: 
inle!rfere!ne:e!  gas  fille!rs  e)r  se:rnhhers  nseel  in 
the  performcme;e!-e!stcihlishe!el  e'.e)niigurcilie)n  of 
the!  analyze!!’  must  eamtimu!  to  he!  use!el.  .Suedi 
;i  filli!!’  eir  seiruhhe!!’  must  have  a  !ne!iU!s  lo 
ele!te!!’!nim!  when  the  remeival  ;ige!!!t  is 
e!xhausle!el.  I’erieieiieaelly  re!pl€ie;e!  or  replenish 
it  in  ae:e;e)!’ela!!e:e!  with  the  !ua!U!faedu!’e!!’’s 
reeamnneneliilions. 

7.0  Ke!age!nts  anel  Stanelarels.  What 
calihratiem  gasees  are!  iieHieleel? 

7.1  Calihratian  Casas.  CX)  eialihratiem  gases 
for  the!  ECi  e:e!ll  must  he!  CX)  in  nitreigen  eir  CX) 
in  a  mixture!  eif  nilroge!!!  anel  Oi,  Use!  CX) 
calihratiem  gases  with  lal)e!le!el  eameaentraliem 
valuees  eiertifieel  by  the!  !nt!!U!faedure!r  le)  he 
within  ±  5  pe!re:e!nl  of  the  hihe)!  value!.  Drv 
amhie!!!!  air  (20.0  |)e!re:e!!!t  O^)  is  aeaieptahle!  for 
eailihnilie)!!  e)f  the  Oi  e;e!ll.  If  !!e!e!ele!el,  any 
le)we!!’  pe!re:e!ntage!  Oi  eialihratie)!!  gas  must  he! 

i!  mixture!  e)f  C)i  in  nilreegen. 

7.1.1  lip-Sccda  CO  Calihratian  Cas 
Cancaniralian.  Ciheeeese!  eene  e)r  !ne)ri!  u])-se:ale! 
gas  e:e)!!e;e!nl!’atie)ns  suedi  that  the  avemige  e)f 
the!  stae:k  giis  m(!iisu!’i!!ne!nls  lor  e!iied!  slae;k  giis 
sampling  run  are!  h(!lwi!e!!!  2.5  ;niel  1.50  pi!re:e!nl 
e)f  those  eameientnitions.  Alle!!’!!alivi!ly,  edie)e)si! 
an  u|)-se:iile!  gas  I  hill  eloes  not  exeieeid  lwie:e 
the  eameamlnilion  of  the  ai)plii:ahle  oulli!l 
stanilard.  If  a  measu!’e!il  gas  Viilue  exeaieels 
1.50  percent  of  the  iiii-seaile  CX)  eailihratiem 
gas  value  at  any  lime!  elnring  the  slae:k  gas 
sainiiliiig  run,  the!  run  must  he  elise:arele!el  anel 
!’e!])e!ate!el. 

7.1.2  Up-Scala  ()2  Calihratian  Cas 
Cancaniralian. 

.Seleed  an  Oi  gas  eanuientratiem  sue:h  that 
the  eliffe!!’e!ne;e!  between  the!  gas  exmeienlratiem 
anel  the!  ave!nige!  slae:k  giis  !ne!asu!’e!n!i!nt  eir 
re!aeling  feir  euiedi  sanqile  run  is  le!ss  than  15 
l)e!re;e!!!t  O^.  When  the  average  eexhaust  gas  C)> 
reaelings  iire  aheive  0  ])ere:e!nt,  you  may  use 
elry  a!nl)ie!nt  air  (20.!)  pe!re:e!!!t  C)2)  for  the  up- 
se:ale!  C)^  e.alihratiem  gas. 

7.1.3  Zara  Cas.  Use  an  inert  giis  that 
eamtains  less  than  0.23  iiereami  of  the  up- 
seaile  C’X)  eailihralion  gas  cemeamlration.  You 
iiiiiy  use  elry  air  that  is  free  fremi  amhiemt  UC) 
anel  either  eamihustiem  gas  preielueds  (e.g.. 

CX),). 

0.0  Sample  Cioileeitiem  anel  Analysis 

6.1  Salad ian  of  Sampliiifi  Silas. 

6.1.1  Cantral  Davica  Inlal.  Seleied  a 
sampling  site!  suffiedenlly  eleiwnsti’eiam  eif  the 
engine  see  that  the  eamihustiem  gaseis  shemlel 
he  weill  mixeel.  Use  a  single  Sinn])ling 
eixtraediem  peiini  near  llm  eainter  eif  the  elned 
(e!.g.,  within  the  10  pereamt  eamlreiielal  areia), 
imleiss  inslruede!el  eitherwisei. 

6.1 .2  ExhansI  Cas  Onllat.  Seleied  a  saiiqiling 
site  leieaiteiel  at  least  Iwe)  slae:k  eliameteirs 
eleiwnstreiam  eif  anv  elislurhanea!  (e.g., 
lurl)oediiirge!r  exhaust,  eireisseiver  jiinediem  eir 
ree’.ireailaliem  take-eiff)  auel  at  least  eme-half 
stae;k  eliiimeler  u|)slre!iim  of  the!  gas  elisediarge 
to  the!  almeisjihere.  Use  a  single  sampling 


exlraediem  peiini  ne!ar  the  e:i!nle!r  eif  the  elned 
(e!.g.,  within  the  10  peireiemi  eamtroielal  areia), 
unless  instrue;teel  otherwise. 

6.2  Stack  Cas  Callaclian  and  Analysis. 

Erie)!’  tei  the!  first  sliie:k  gas  sampling  nm. 
eamehied  that  the  prei-sampling  eaililiratiem  in 
aeaan’eliinea!  with  .Seiediem  10.1.  Use  Eigiirei  1 

te)  reieairel  all  elata.  Zeirei  the  analyzeir  with  zerei 
gas.  Camfirm  anel  reieairel  that  the!  se:rul)l)e!r 
nie!eliii  eaileir  is  ea)rre!ed  anel  neit  exliausleeel. 

Till!!)  iiositiem  the!  |)rohe!  at  the!  sampling 
point  anel  heegin  the  .siim|)liug  run  at  the  same! 
fleiw  rale  use!el  elnring  the  u|)-.se:iile! 
eiiilihraliem.  Re!e:e)rel  the  slarl  time.  KeHairel  all 
ECi  e;ell  e)ul])ut  respemsees  anel  the!  fleiw  rate! 
elnring  the  "siimple  exmelitieming  jiheise!"  emeie 
jier  minute!  until  eamstani  re!aelings  are! 
eihtaiiUKl.  Then  l)e!gin  the  “me!asure!me!nt  elata 
phase"  anel  rexieirel  reaelings  e!ve!ry  15  se!e:e)nels 
ieir  at  least  twei  minnte!s  (eir  eiighl  reaelings). 
or  as  otherwise  reiepiireKl  tei  aediieve  twee 
exmlinuenis  minuleis  eif  elala  that  meed  the 
speiedfieiation  given  in  Seediem  13.1.  Finally, 
lierform  the  "reifresh  ])hase"  hv  intreieluedng 
elry  air,  freie  fremi  CX)  anel  othe!r  eximhustiem 
gases,  until  several  minule-lo-minute 
reaelings  of  exmsislemi  value!  luive!  l)e!e!n 
eihtainexl.  Feir  eaedi  run  use  the  "me!asure!me!nl 
elata  ])hase!”  reaelings  tei  e.aleailate  the  eiverage 
slae;k  gas  CX)  anel  C)>  ex)nex!ntrations. 

6.3  EC  Call  Rata.  Maintain  the  ECi  ex!ll 
sample  flow  rale!  sei  that  it  eleies  neit  varv  by 
inene  than  ±10  i)e!rex!nl  threuighenil  the  |)re!- 
sampling  exilihratiem.  stae:k  gas  sampling  anel 
peisl-sampling  exilihratiem  edie!e:k. 

.'Mternatively.  the  ECi  exill  sample  flow  rale! 
exm  1)1!  mainlaineel  within  a  le)li!ranex!  range! 
that  iloi!s  not  aHi!ed  the  gas  ex)nex!ntralion 
ri!aelings  by  mori!  than  ±  3  |)e!ri;e!nl.  as 
instruede!il  by  the!  EU  t;i!ll  manufaedure!r. 

0.0  Quality  Cioiilrol  (Re!si!rvi!il) 

10.0  Cxilihraliein  anel  Stanilarelizatiein 

10.1  Pra-Sampling  Calihratian.  Cxmelned 
the  following  protoexil  oiiex!  for  i!aedi  nominal 
range  to  he!  nseel  on  ixiidi  EU  exell  l)i!fe)ri! 
])i!rformiiig  a  slae:k  gas  sampling  run  on  eaedi 
fielel  sani])ling  ilav.  Re])i!al  ihi!  exilihratiem  if 
you  re])laex!  an  ECi  exill  hefore  exmipleling  all 
of  the  sampling  runs.  Tliere  is  no  pre!si;ril)i!il 
Ollier  for  exilihratiem  of  the  ECi  exills;  however, 
eaedi  cell  must  ixmijilete  the  measurement 
elata  phase  eiuring  exilihratiem.  Assemble!  the 
measurement  system  by  following  the 
manufaedurer's  reexmimentleHl  protoeiols 
inedueliiig  for  |)ri!j)ariiig  anel  prexxmililioning 
till!  EC  ex!ll.  Assure  the  me!a.sure!me!nl  systi!m 
has  no  lixiks  anel  verifv  the  gas  sex’iihhing 
age!nt  is  not  eliejiletixl.  Use!  Figure  1  to  reixiril 
all  elala. 

10.1.1  Zara  Calihratian.  For  both  the  C), 
anel  CX)  exells,  iniroeluex!  zero  gas  to  tlii! 
nii!asuri!nii!nl  system  (e.g..  at  the  exilihratiem 
assemhly)  anil  reexirel  the  exmexmlratiem 
reailing  everv  miiiute  until  reaelings  are 
exmstani  for  at  least  two  eiemseeaitive  miiiules. 
Ineduele  the  lime  anil  siimple  flow  rate. 

Repixil  the  stejis  in  this  seediem  at  least  oiiex! 
to  verify  the  zero  exilihratiem  for  eaedi 
exmiiiement  gas. 

10.1.2  Zara  Calihratian  Talaranca.  For  eaedi 
zero  gas  iniroeluedion.  the  zero  level  ouliml 
must  he  less  than  or  equal  to  ±  3  perexml  of 
the  u])-sexile!  gas  value  or  ±  1  p])m.  whiediever 
is  less  reslriedive,  for  the  CX)  ediaiinel  anil  less 
than  or  equal  to  ±  0.3  perexmt  C),  for  the  Oj 
ediannel. 
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Vp-Srah  Calibration.  Individually 
inlroduci!  oacli  calibration  gas  to  llio 
moasiircnunil  sysloin  (o.g..  at  tho  calibration 
assranbly)  and  record  the  start  time.  Record 
all  liC^cxdl  ontjnit  responses  and  the  tlow  rate 
during  this  “siimple  t;on(btioning  |)hase" 
once  pcir  minute  until  nnidings  are  constant 
lor  at  least  two  minutes.  Thim  Ixigin  the 
“ineasnrmnent  data  phase"  and  nicord 
readings  every  15  seconds  for  a  total  of  two 
minutes,  or  as  otherwise  retpnnul.  l-’inally. 
pc^rfonn  the  "ndre^sh  jihase"  hy  introducing 
dry  air.  Irw!  from  (X)  and  otluir  t:omhnstion 
gases,  until  niadings  an?  constant  for  at  least 
two  consecaitive  minutes.  Then  re|)eat  the 
stejjs  in  this  section  at  hiast  onc:e  to  vtirify  the 
calihration  foreacli  component  gas. 

Introduce  all  gases  to  flow  through  the  entire 
sample  handling  system  (i.e..  at  the  (!xit  end 
of  the  sam|)iing  i)rohe  or  the  cadihration 
assemhly). 

10.1.4  Up-Scala  Calibration  brror.  The 
miian  of  the  difference  of  the  “measurement 
data  phase”  readings  from  the  re|)orted 
standard  gas  valiu;  must  Ik;  hiss  than  or  (irpial 
t(»  ±  5  percent  or  ±  1  ppm  for  (X)  or  ±  0.5 
p(!n;ent  ()j.  whichever  is  less  rcistrictive. 
mspectivtilv.  The  maximum  allowahle 
deviation  from  the  nuiaii  measuriid  value  of 
any  single  "measurement  data  jihase" 
niading  must  he  less  than  or  ecpial  to  ±  2 
|)erc(!ut  or  ±  1  ]i|)m  for  (X)  or  ±  0.5  ])(!rceut 
()j.  whic;hev(!r  is  less  restrictive!.  r(!S|)(!ctiv(!ly. 

10.2  Post-Sampliii}’  Calibration  Chock. 
(londuct  a  stac:k  gas  ))ost-sampiing  calihration 
cluick  after  tliii  stack  gas  sampling  run  or  seit 
of  runs  and  within  12  hours  of  tlui  initial 
calihration.  (londuct  up-scahiand  zero 
calihration  cluicks  using  tlui  ])rotocol  in 
.Section  10.1.  Make  nocdianges  to  the 
sam])bng  system  or  IX^  ceil!  calihration  until 
all  post-samjding  calihration  cdiecks  have! 
hcMiii  Hiiiordcid.  If  eitluir  the  zero  or  u])-scale 
calihration  error  exceiids  the  rcispiictive 
sp(H;ification  in  .Sections  10.1.2  and  10.1.4 
then  all  measuremiint  data  collected  since!  the! 
pre!vie)us  sue:e:essfid  e;abhratie)ns  are  invalid 
anel  re-eialihratieen  anel  re-sampling  are 
n!e)iure!el.  If  the  sami)bng  syste!ni  is 
ebsassemhleel  eir  the!  EC.  e;e!ll  e:abhratie)n  is 
aeljusteel.  re!]>e!at  the  e:aiihration  e;he!e:k  hefeere! 
e:e)neiue:ting  the  ne!xt  analyze!!'  sam))bng  run. 


11.0  Analytical  Proci!duri! 

I  he  imalytie:al  i)re)e:e!ehne!  is  fully  ebscnsse!d 
in  .Se!e:tie)n  0. 

12.0  (Calculations  and  Data  Analysis 

De!te!rmine!  the  (X)  anel  ()>  e:e)nce!ntnitie)n.s 
leer  e!ae:h  stiie;k  gas  sampling  run  hy 
e:ale;nlating  the  mesm  giis  e:e)ne;e!n1ratie)ns  e)f 
the  elata  re!e:e)rele!el  eluring  the!  "me!asure!me!nt 
elata  phase!". 

13.0  I’reetocol  I’erformance! 

Use  the!  fe)lle)wing  |)re)le)!:e)ls  le)  ve!rify 
e:e)nsiste!nt  :malyze!r  i)e!rfe)rmime;e!  eluring  eiiedi 
fielel  sam])bng  elay. 

12.1  Moasnroinont  Data  Phase  Porfonnanco 
Chock.  (Caleailate  the!  mesm  e)f  the  resielings 
fre)m  the!  "me!asnre!m!!nt  elata  idiase".  The 
maximum  alle)wahle!  eleviatieeu  fre)m  the  mean 
fe)r  euich  e)f  the  inebvielual  resielings  is  ±  2 
pe!re;e!nt.  eer  ±  1  ])pm.  whiediever  is  le!ss 
re!strie:tive!.  Reexjrel  the!  me!an  value!  anel 
maximum  ele!viation  leer  eeaeih  gas  monite)re!el. 
Data  must  e;e)ufe)rm  te)  .Se!e;tie)u  10.1.4.  The!  IXC 
e;e!ll  fhiw  rate!  must  e:e)ufe)rm  te)  the! 
s|)e!e:ifie:atie)n  iu  .Se!e:tie)n  8.3. 

H.\ainplo:  A  moasnroinont  data  phaso  is 
invalid  iftho  maxinniin  dovialion  of  any 
sinylo  rifadini’  comprising  that  moan  is 
yroator  than  ±  2  |)e!re;e!Ut  or±  1  ppm  (tho 
dofanit  critoria).  For  o.\amplo.  if  tho  moan  = 
30  ppm,  sini^lo  roadiiifis  of  holow  2!)  ppm  and 
ahovo  31  ppm  aro  disallinvod). 

13.2  Intorforonco  Chock.  Heifejre  the!  initial 
use!  e)f  the  E(C  e;e!ll  anel  inte!rfe!re!ne;e!  gas 
seTuhher  in  the!  fie!ld.  and  seiini-annnally 
thereafte!!'.  e:halle!nge!  the  inte!rf!!re!ne:e!  gas 
se:rnhhe!r  with  NO  iinel  NO^  gas  stanelarels  ihiil 
iire!  geenerally  reeaegnizeel  <is  re!pre!se!ntative!  e)f 
ebe!se!l-fue!le!el  e!ngine!  NO  iiiid  NCU  e!mis.sie)n 
values.  Re!ce)rel  the!  re!S])onse!s  elisjelayeiel  hy 
the!  (CO  E(C  e:e!ll  anel  othe!r  jeertineent  elata  e)n 
Eigure!  1  eer  a  similar  fe)rm. 

13.2.1  Intorforonco  llosponso.  The! 
e;e)nihine!el  N()  :mel  NOi  int(!rfe!re!ne:e!  resjeonse! 
she)ulel  he!  less  than  e)r  e!e|ual  to  ±  5  ])(!re:e!nt 
e)f  the  n])-se:ale!  (CO  e;abhration  gas 
e:e)ne:e!ntratie)n. 

13.3  llopoatahilitv  Chock.  (Ce)nelue:t  the 
Iblleiwing  edieeik  eniex!  leer  eiaedi  neeminal  range! 
that  is  te)  he!  useel  een  the!  (CO  E(C  e:ell  within 

5  elays  ])rie)r  te)  eaedi  fie!lel  sam])bng  preegram. 
If  a  fie!lel  simi|)bng  |)re)gram  lasts  le)nge!r  than 


5  days.  re!))e)!it  this  e:he!e:k  e!ve!ry  5  elays. 
Inuue!eliate!ly  re!pe!at  the  eiheeik  if  the  E(C  e:e!ll 
is  re!plae;e!el  or  if  the  IXC  e;e!ll  is  e!X])ose!el  te)  gas 
ce)ne:e!ntratie)ns  gre!ate!r  than  150  ])e!re:e!nl  ))f 
the!  highe!st  up-seiiile  gas  e:e)ne;e!ntratie)n. 

13.3.1  liopoatahilitv  Chock  Procodnro. 
l’e!rf!)rm  >1  e:e)mple!te!  E(C  e:e!ll  sam])bng  run  (all 
thr)!i!  |)hiise!s)  hy  intre)due:ing  the!  (CO 
eialihration  gas  te)  the!  m)!asure!me!nt  sysle!m 
anel  reexerel  the!  re!spe)nse!.  Eolle)w  .S(!e:tie)n 
10.1.3.  Use!  figure!  1  te)  re!e;e)rel  iill  ehita.  Repeat 
the!  run  lhre!e!  times  fe)r  a  te)tal  e)f  fe)ur 
e:e)mple!te!  runs.  During  the!  fe)ur  re!pe!atahibty 
e'.he!e;k  runs,  ele)  ne)t  aeljust  the!  syste!m  e!xe;e!pt 
whe!re!  ne!e:essary  to  aediieve!  the!  e:e)rre!e:t 
e:idihratie)n  gas  fle)w  rate  at  the  analyze!!'. 

13.3.2  liopoatahilitv  Chock  Calculations. 
D)!te!rmine)  the  highest  anel  le)we!st  avenige! 
■■me!iisure!me!nt  data  ])h:ise!"  (CO 
e:e)ne:e!ntratie)ns  freem  the  lour  re!|)e!atahibty 
e:he!e;k  runs  anel  r(!e:e)rel  the  results  e)n  figure! 

1  or  a  similar  Ibrin.  The  eihsolute!  value  e)f  the 
ebffe!re!ne;e!  hetweein  the  maximum  anel 
minimum  aveerage  vahies  reuieereleel  must  ne)t 
vary  ine)re!  them  ±  3  jjeereaent  e)r±  1  ppm  e)f  the! 
u])-se;ale!  gas  value).  whie:he)ve!r  is  le!.s.s 
re!Strie:tive!. 

14.0  Pollution  Preveintion  (Resfii  veul) 

15.0  Waste  Management  (Reserveel) 

10.0  Alternative  Pre)e;e!dure.s  (Reserved) 

17.0  Referene:es 

(1)  "De!ve!le)|)me!nl  e)f  iin  Ele!e:lre)e:he!inie:al 
(Ce!ll  Emissie)!!  Analyzer  Te!sl  Pre)te)e;e)l”. 
Teepie.al  Re!pe)rl.  Phil  )une!au.  Emissie)!! 
M))!!ite)!'i!ig.  hie...  )i!ly  1!)!)7. 

(2)  "De!te!!'!ni!iatie)!i  e)f  Nitreegeei  ()xiele!s. 
(Carl)!)!!  Me)!)e)xi!le!.  ;i!iel  Oxyge!!i  E!nissie)!is 
Ire)!!!  N;!ti!!'al  (Cas-fire!!!  E!igi!ie!S.  be)ile!!'s.  a!ul 
P!'e)e:e!ss  Ilealeirs  Usi!ig  Pe)!'t;ihle!  A!ialyze!!'s”. 
EM(C  (Ce)!iebtio!!al  Tens!  P!'e)le)e'.e)l  30  ((CTM-30). 
(Cas  Reeseareih  l!!stiti!te!  P!'e)te)e:e)l  (CRI-OO/OOOO. 
Revision  7.  Oe:le)he!!'  13.  l<)t)7. 

(3)  "I(CA(C  Te:sl  P!'e)1oe;e)l  fe)!' Pe!!'ie)elie: 
Me)!iite)!'i!ig”.  EM(C  (Ce)!iebtie)!ial  'lest  P!'e)te)e:e)l 
34  ((CTM-034).  The!  histitiete  e)f  (Clean  Air 
(Ce)!n])c!!iie!s,  .Sejiteaeihe!!'  8.  1999. 

(4)  "(Coele  e)f  feelenil  Regielatieieis". 
P!'e)te!e:tie)!i  e)f  Eeivironene!!!!.  40  (CfR,  Part  00. 
Apj)e!!iebx  A,  Methe)els  1-4;  10. 


Table  lc  Appendix  A— Sampling  Run  Data. 

Facility  Engine  I.D.  Date 

Run  Type:  .  (  )  (  )  (  ) 

(X)  .  Pre-Sample  Calibration  Stack  Gas  Sample  Post-Sample  Cal.  Check 


(  ) 

Repeatability  Check 


Run  # . 

Gas . 

1 

o> 

1 

CO 

2 

0. 

2 

CO 

3 

0. 

1 

3 

CO 

4 

0, 

4 

CO 

Time 

Scrub.  OK 

Flow-  Rate 

Sample  Cond. 
Phase  . 

" 

" 

" 

Measurement 
Data  Phase  .. 

" 

" 

" 
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